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DECISIONS 
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OF THE 
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J3 At, 11 ecaY2oF Bmem S142 
Council and yo 224 


IN MOST 


Caſes of Importance, 


Debated, and B2ought befoze Them : 
From July 1621. to July 1642. 


wWITH AN 


INDEMA 


OF THE 


Purſuers and Defenders Names; 


| And Another of the 
Moſt Material Points decided therein. 


OBSERVED 


By Sir ALEXANDER G1B$80NofDury, 
Then One of the Senators of if: College of Juſtice. 


ED N BY A ON! 3 
Printed in the Year Mpcxc. Sold by Seomre Stewart and Mr. John 4 


Tennent, Book-ſellers in the Parkiament-Cloſe. 
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Uo Go PRESIDENT 


d BE 5 $ © N, 


Sir John Baird of Newbyth, Sir Jobn Maitland of Revelrig, 

Mr. Alex. Swinton of Merſington, Sir 7obn Lauder of Fountainhall, 
2 Sir Colin Campbel 6 Aberiichil, William 4nſtruther younger of thatilk, 
& James Murrayot Philiphaugh, * | ' Mr. Archbald Hope of Rankillor, - 
Robert Dundafs of Acniſtoun, Mr.- James Falconer of Pheſdo, - 
Mr. Zobn Hamilton of Halctaig, - - Robert Hemilzon of Preſmennah, 
Mr. David Home ot Corfrig, ' 


SENATORS of the COLLEDGE of jUSTiCE, 
And Ordinaa LORDS of COUNCIL and SESSION, 


The PRACTICKS, ow DECISIONS hereof, Obſerves by Sit 
Alexander Gibſon of Durie, are Hambly Preſented by, 
My Lotds, 
You Loedltip 
moſt Humble and 


Obedient Seryanr, 


AL. GIBSON. 


ACT « SEDERUNT, 
For Printing the Lord Durie's Praflicks. 


Edinburgh, rhe /ixth day of July 1688. | 


=\He Lords of Council and Seſſion conſidering, That the Prottietg, or 


Y, 
of 


© Deciſions, of this Judicatory, were for many you together. Judicio 
and with great exactneſs, Obſerved by the Deceaſt Sit Alexander G 


Durie, one of the Senators thereof, they Recommend and give Wazrang to 


Sir Alexander Gb/0n, One of their Clerks, to cauſe Print the ſaids Derifhos 
with an /ndex thereto, as a Book uſeful and profitable tor the Leidges. 


Perth Cancel. No. Lockhart, ]. Murray, Alex, e Malcolm, 
Geo. Lockhart. James Fouls, Geo Nicolſon, Jo Gordon, 
Tarbat. © And. Birnte, T. Steuart, Alex. $wmton, 
70. Dalrymple, Patrick Ogilvie, P. Lyon, 


ACT of Privy Council, tm favours of Sir Alexander Gibſon. 
Edinburgh, the tewelfth day of July, 1688. 


or Deci/ions of Seſſion, that were Obſerved by the Deceaſt Sir Alexander Grb/qn 
of Dur:e, oneof the Senators of the Colledge of Fuſtice, as a Book, uſeful, and 
profitable tor the Leidges ; And tothe. end he may .be encouraged ro go about 
the Printing thereof, The Lords of His Majefties Privy Council hayc Gran- 
red, and hereby Grants rothe ſaid Sir Alexander: Gib/on, and his Aﬀigneys, 
the ſole Power and Priviledge of Printing, Re-printing, Importing, and 
Vending of the faids Pratticks: And Diſcharges all other hos wong what 


print, or Vend the fame within this Kingdom, without .the ſaid Sir Alexan 
der, or his Aſfigneys, their ſpecial Licenſe, and Warrant to that effect, un- 
der the pain of Conhiſcation of the Copies, the one halt to the ſaid Sir AJcx- 
ander, or his Aſſigneys, and the other half cothe Diſcoverer ; and that be. 
ſide ſuch other Puniſhment as the Council ſhall thiak fir ro infli&t upon the 
Tranſgreſſours, tories quoties, tor ſuch Contrayention, Extracted by me, 


WILL. PATERSON, 
Cls. Sts. Concilit 


THE 


ſoe- 
ver, during the ſpace of Nineteen Years, from the Date hereof, ro Prinr, Re- ©: 


my mgm = —»— ew_——w__w___ 


ax. 


*$ 
Oraſmuch &s the Lords of Seſlion' have Recommended to Sir Alexanger | 
G1b/on, One ot the ordinary Clerks thereot, the Printing ofthe Praf7ichs, | 
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DECISIONS 


LOKDS 
OUNCIL and SESSION. 


EY oſt Caſes of Im mm Debated and brought 


TEE them, 


From Fuly 1621, tofuly 1642: 


—_ contra the Tennents of Peterhead, July 11, 1621. 


v4 N an ARion purſued by Nathaniel Keith, againſt the 
SES Tennents-of Peterhead and others, for abſtraQing of 
4 { | Multores, founded upon a Tack of the Thirle. 
PX mu}tures ſet to him by the Earl of Marſhal, Heretor 
7m of the Lands and Miln, bearing no exception or li- 
Gn mitation expreſſed in the ſaid Tack, which is Wet, 
of all the Thirl-multures of that Miln, and Lands 
therem contained. The Lords found , that the 

Farm of all Corns payed to the Lord and Maſter of 


that Ground, which is Thirled and Aſtriged to the Miln , ought to. be 


free of Multure-paying,, notwithſtanding -of the, foreſaid. Thirlage of the 
whole Corns growing upon the ſaids Lands, except that the forelaid Farm 
be Grund at. other Milos 18 the Countrey by the Tennent, but either being 


delivered really by the Tennent to the Maſter, or toany other to.whom the 
Heretor orMaſter ſclls the ſame, or being ſold to the Tennent himſelf, and 
| fold anddifpored by the Tennent to any other. perſon whatſoever in 
the Countrey, albeit it be not really delivered to the Maſter,but that it be 
bought by the Tennent, as faid is. The Lords found the Farm not ſubje& 
A m 


ES eas 


EEE 


payed to Philorth, for the which he ſet to the Excipient the ſaids Lands, to *: 


proponed thereupon. AR. Peebles. Alt. Baird, Gibſon Clerk. vid. 2. Jul. 
1624. Mitchelſon contra Law. v, 22 January, 1625, Ronald contra Sirang, 


T7 an a&tion of double Poynding betwixt LivingFon andGalloway, wherein a 


that the Witneſſes and the Compriſers were Examined in preſence of the 
Lords, and that the Lords had found, that the forefaid Compriſing produ- 
ced by Livingſton ſhould make no Faith. The Lords incontinent, before 


the pronouncing of the Sentence againſt Livingſton, as they had found before, 


2 The Deciſions of the Lords of Seſſion, 1621. 
in payment of Multures, but only in this caſe, viz. if the ſamine be Grund 
by the Tennent at any other Miln than the Mila to which the Corns of that 
Ground was aſtricted. For the Lords found,that the Corns ſo Grund ſhall pay 
Multureto the Tackſman, and no otherways, which Multure ſhould ng; 
be payed as of out-landiſh Corn in that caſe, but ofthe quantity conform 
the Aſtrition, In this ſame Proceſs alſo, at the ſame time 3 The Lords founc 
that inves &- illata ( which was comprehended under the ſame Thirlage 
ſhould not pay Multure, albeit they tholed fire and water, except the Corn 
in-brought were alſo Grund there, Likeas the Lords found, that the ins! 
brought Corns, ſo many thereof as was ſo Grund, ought to pay Multure,] 
asaltricted to the ſaid Miln, and no more norany others Corns jnbrought? 
thereto. Actor, Hope and Mowat, Alter. Nicolſon and Oliphant. Gibfon © 
Clerk. wid. 21 March, 1637. Te of Innerneſs coltra Cuthbert.v. 23 Marth,” 
1624. T. of E/gin contra Mckenzie, : 


Dowglas of Earls-Miln, contra Earl. of (Murray and his Tennents, 
| July 12. 1621, 

N the Action forabſtrating of T hirl'd Multures, purſued at the inſtanceof * 
William Dowglas of Earls-»iln, againſt the Earl of Murray and his Ten- | 
Lens, founded upon a Feu ſet to him of ſome Lands, and of the Miln of ? 
T arnvay, with the pertinents thereof 3 which Miln is the only Miln of that * 
Barony, and upon diverſe Acts of Thirlage made by the Earl of Murray's | 
Bailies at many times, and tourty years poſlcfſion of receiving- of the Thirl'd 
Multures from the Tennents, Corroborat with Decreets againſt the Tennents, * 
in the Baillics Courts, The Lords affoilzied from the purſuit , by reaſon = 
that they found that the Feu contained no expreſs Thirlage of the fajds 
Lands tothe Mila Diſponed, and that the Baillie could not aſtrit or Thirl : 
the Lands, without an expreſs warrand from the Lord and Maſter of the : 
Ground, So whatever Acts, Decreets, or Poſſeſſion, had followed thereupon, © 
thereby the Maſter, who was neither called, nor conſented, could not be * 
prcjudged by his Baillies, without his own expreſs deed. Adtor Hope. Alter. 

Nicolſon and Aiton, Scot Clerk, 13 July, 1632, E. Morton, 


L. Muckall contra his Tennents, Fuly 13. 1621. 
N a Removing L. Mxckall contra his Tennents, founded upon his Seafin 


The Lords tound, that a Right ſet by the L. of Philorthto one of the Defen- 
ders, before the Compriſing, of a part of the Lands, for a certain Sum then _; 


be inſtantly entered to, by the receiver of the Right, and to be bruiked 
ay and while the Sum were repayed; and which was clad with poſſeſſion * 
continually, yet could not defend againſt Muckall the Compriſer, albeit it 
would have defended againſt Phzlorth, andtherefore repelled the Allegiance 


- 
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Livingſton contra Galloway, July 14. 1621. 
Term was aſſigned to Galloway to improve Living ft»ns Compriſing, after 


fouud 


mm upon a Compriſing from Philorth, firſt Heretor of the Lands, - * 


_—_— 


. of 10S, | "_ of Fam. -— oy Sis 
The Decifons ofthe Lords of Sefion. 1 621. 3 
found that Galloway ſhould not be ſuffered to inſiſt or proſecute the foreſaid 
Improbation, but Decerned Lzwingſion to be an{wered, and obeyed, and 
$ committed Galloway to the Tolbooth of Edinburgh ; the reaſon whereof was, 
TJ becauſe Galloway had upon an Extrajudicial Declaration made by the perſons, 
Appryſcrs taken Inſtruments under the Subſcription of a Notar, and Wit- 
neſſcs, bearing, That they never made any ſuch Appryſing,which Inſtru- 
ments Galloway produced 3 whereby the Lords found that to bea ſuſpicious 
and unallowable Diligence upon the Improvers part, and which tended to 
engage the Appryſers, by abiding at the Inſtrument, to Impugn the Com- 
4 pryſing: Which the Lords found to be of a dangerous conſequence; and 
therefore Decerned, as is above-mentioned, that by this proceeding others 
Zſhould beware to do the like, and to ſeek ſuch extrajudicial Confeſſions x 
ZAnd here it is to be Obſerved,thar no ſubornation was tryed againſt Galloway, 
ZAR. Livingſton younger. Alt. Craig. Gibſon Clerk. 


Town of Linlithgow contra the Fleſhers of Edinburgh November 15; 1621, 

N the Suſpenſion purſued at the inſtance of the Town of Linlithgow, con- 
tra the Fleſhers of Edinburgh, for Suſpending of the Chargesraiſed by the 
Fleſhers upon the Decreet of the Burrows, in their Convention 3 by the 
which Decreet the Town of Linlbgow was ordain'd to defiſt from taking of 
any Cuſtom trom the Fleſhers for their Goods,driving, and paſſing either by 
&Z their Town, within their Liberties, or through the Town it felf; which 
Z was Impugned by the Town of Liz{:thgow, upon this reaſon, that they hada 
ECharter granted by the King of their Liberties, Cuſtoms, and of ſmall Cu- 


n > Fſtomsexpreſly, and which was ſhortly Ratified in Parliament, and thatcon- 
s form thereto they had been in continual poſſeſſion of taking of two pennies 
1 Ffor ilk Ox, Cow, or Horſe, and four pennies for ilk ten Sheep that was 


drivencither through their Town, or by their Town, within their Liber. 
ties, albeit the ſanuine was n«i.her bought, nor ſold, nor brought to their 
Mercat, The Lords tound, that the Town of Linlithgow had no right to 
uplift ſuch Cuſtoms, and thatſuch Cuſtoms and Confuetudes ought not to 
be authorized, ſcing all the Kings Leidges have liberty to drive their Goods 
through the Kings publick Way and Streets, without any exation of that 
Z nature, except it had been granted for a Publick Good of the Realm, ſich 
2 as Bridges, or ſuch like common Works. A&. Nicolſon. Alt. Hope. Gibſon 
; Clerk. | 
| Sclaiter contra Roſs, November 22. 1621, 
# [ppoangt Sclaiter having charged Richard Roſs Baillie of Burntiſland by Let: 
ters of Caption, to take John Murray, who was Deriounced Rebel at 
the ſaid Andrew his inſtance, forinot yment of certain Sums 3 upon the 
Baillies diſobedience,the Baillie is purſued for payment of the Sumz where 
the Lords found that there was no neceſſity to Summond the Party Principal 
Debitor to this Purſuit, for his Intereſt, nor that there was any neceſlity of 
” a ſccond Charge againſt the Baillie before that Purſuit could be ended, 
2X ſeing the Rebel was inſtantly at the time of the firſt Charge preſented and 
XZ ſhownto the Baillie. But the Lords ſuſtained the Purſuit, notwithſtanding 
of both thir Allegiancess AQ. Megill. Alt. Lawtie, Gibſon Clerk. vid, 
March 16. 1622, Forbes contra B, Aberdene. Item Jan. 16. 1622, L. Drum 
Lanrig vid, 12 June, 1630, Mowat contra T. of Stirling, | 
| The L. AMuckgl contra Stuart, Eodens die, | 
T? a Purſuit bythe L, Muckall, againſt Robert Stwart, for declarator of his 
Liferent of ſuch Lands as he =_ of Muckall, The Lords tound , thatno 
b pgs ſuch 
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4s The Deciſions of the Lords of Seffion, 1621, 


ſach genera] Sammonds could be ſuſtained in favours and at the inſtance of 2 
Subject, atbeit the King has that priviledge by his Crown; whereby it is pre- | 
famed that all the Subje@s holds their Lands of His Majeſtie, except it be * 
verified and ſhowen otherwiſe; whereas another Superior it he claime any : 
thing of his Vaſſal he muſt qualifie him to be his Vaſſa), and be ſpecial there- 
in : And ſo could not have that general A&ion ſuſtained, and it the Superior 
lybelled his Fummonds upon any ipecial Lands, The Lords found it ought to 
be proven that he held the lands of him , and fo aught to abide an continu« 
ation. AR. Peebles and Baird. Al. Hope, 6ibjon Clerk, 


Gaits contra His Parochioners, Novemb. 23. 1621. | 

N an Aion of Spuilzie of Viccarage Tends Purſued at the inſtance of Mr, 
Patrick Gaits Miniſter at Bunckle and Preſton , Titular of the Viccarage * 
againſt the Heretors thereof, againſt which an exception waSproponed up- } 
on an Tack, ſet by the preceeding Miniſter of ſome of the Viccarage Teinde, 
for the ſpace of three years, during the Setters Litctimez And for the ſpace 2 
ofthree years after his deceaſe. And for proving of this exception the Tack | 
of this Tenor being produced. The Lords found 1t proved not*the exception, } 
for the years of the Spuilzie acclaimec, which were the two years Immes- 
diatly ſubſequent after the deceis of the Setter of the faid Tack, becauſe | 
the firſt entrie of the Tack to the firſt three years thereof was appointed 
to be at Lambmaſi, and ſo torth to continue , during the ſpace therein? 
contained; And the Setter dieing before the Lambmaſs, which behoved to 3 
be the Tacks-mans entrie for theſe three years, ſet after the deceaſcof the * 


Setter 5 They found that the ſaid Tack therefore could not be ſuſtained » 
to defend by vertue thereof againſt the Spuilzie of any year after the Set- 


ters deceaſe, he dicing before the entrie to that three years Tack; which 
behoved to be ruled by the time of the entric, firtt appointed to the firſt :/ 
ſpace of the Tack , notwithſtanding that the Tacks-man was ever in poſlcf« Z 
fion, during the Setters Litctiwe, trom the Date thereot, who ſurvived * 
thereafter a great ſpace, A. Oliphant, Alt. Lawtie, Hay Clerk. 7 


Earl of Niddiſdale contra Irving , November 27. 1621. 
hy an Aion of Removing Purſued at the inſtance of the Earl of Niddiſ- © 


dale, contra Irving, founded upon an Heretable Right to the Lands of 


made to the ſaid Earl, by his Umquhile Brother the Lord : 
Maxwel for the time , wherein it was excepted by the Defender, that the ® 


Seafin of the Purſuer could give him no Aion, becauſe the Seaſin was | 


given by Warrand of the Charter and Precept, granted by the ſaid Lord 3 
Maxwel, who after the Charter and Precept, and before the Seafin was 
Forfaulted's and fo the Seaſin behoved to fall, the Authors Right falling, 
and the King by the Forfaultry having become in the Right, which was an | 
Impediment to. the lawfulneſs of the Seafin. It was anſwered, That the ' 
Fortaultry was reſcinded ab initio, which' made the Seafin to convaleſce , 
which depended upon the preceeding Charter and Precept. The Lords 


repelled the Exception, in refſpe& of the Reply of Reſcifſion of Forfaultry 
and found, That there needed no other Warrand to: that Seafin, nor no * 
new Sealin after the Forfaultry ; but that the ſaid Sealtn taken by vertue of ' 
the ſaid Precept was ſufficient, notwithſtanding the interveening Forfaultry, | 
in reſpeR of the Reſcifhon thereof as ſaid is. A, Hope and Cuninghame. 
Alter Nicolſon and Oliphant. Gibſon Clerk, Vid. Decemb.3. 1623. Harris: July 
25. 1623. tt Niddiſdak. $4 


L. Grein- 


he Devin fube Lords Seſts, iba? 8 


"a ' L, Greimock contra '-' !November 28, 1621. 
e- T was found be the Zords in an AQtion of Suſpenſion, betwixt the Laird 
of Greiwnock, and That the Commiſſars could not be 


rroper Judges to an Actzon of transferring of an Contra& in the Perſon of 
e Heir of the Contracter , albeit the Contra it ſelf was Regiſtrat- in the 
ommiſſars Books conforty to an Clauſe of the ContraQ,; whereby the 
darties conſented to the Regiſtration thereof in their Books, and there- 
ore in*that Suſpenſion ſamarly, The Lords found the Decreit of trans- 
rring given by the ſfaids Commillars null, asnot proper to their Juriſdiction, 
Ibeit the Contra& was Regiltrat in their Books, A. Zextie Alt... | 
ir, F'id. Japnary 18. 1628, Naiſmith, contra Ruthven, March 17. 1627. Irvine 


= "Sontra Toung, MONO : 

p- * Lo. Bargenie. contra Stuart, December 6, 1621. 

ls, FN a Removing Purſucd be the Lord Bargenie, againſt Joſias Stmart, who 
ce 3M was one of the purſuers Curators, tor Removing from the Houſe of Bar- 
k Werie, wherein an exception being proponed by the Laird of Dandas, who 
n, vas admitted for, bis intereſt therein , founded upon an Tack unexpyred off 
at Houſe , S<t to him by the Purſuer with conſent of his Curators, and 


E« ? 
ſe Woſleſfion in the Tacks-mans perſon, by Vertve whereof,and that Joſeas bruik- 
24 Ed be the Tacks-mans Tollerance. The £5ds found, That the Tack could 


in Wot hinder the Purſuer to Remove that perſon who was once his Curator, 
to Wlbeit it was alledged by the Tacks-man, That he had his Tollerance, and 
1e KHhat the Tack ſecluded the purſuer to Remove any perſon , during the 
-d Sace thereof, or until it was Lawtully taken away; And therefore Repel» 

2d that exception founded upon that Tack clad with poflefon. , A. 


t- Y | 
h WVicolſon and Strart, Alt. Hope and Neilſon, Scot Cletk, Yid. March 6.1623. 
ſt Wicverſon contra Stevenſon, 

{. F 5 Clerk contra [.; Balgony, Decemb, 7. . 1621. 

d He L. Balgony, being purſued at the,inſtance of one Clerk, as Heir to 


; - his Father And far io(tructing of him to be Heir, there was an ſer- 
Fice produced, agpint the which, it was alledged for the Laird of Bal- 
ory, by Mr, Andrew Aytoun his Procurator, That the ſame was null, being 
an ſervice purchaſt be the Defender who was at that time Minor, and as 
yet, and then having Curators, withotit whoſe conſent the ſervice was de- 
Duced, And therefore it could not verifie him to be Heir. The Lords Re- 
—Þ<lled the alleadgeance , albeit it was offered inſtantly to be proven, in re- 
pc of the ſervice ſtanding; but prejudice to reduce the ſame, Prout 
de jure. At, Baird, Alt. Ajtoun. Vid. Feb, 16. 1627. Simpſon. 
k #3 Hamilton contra Sinclax, . Decemb., 11. 1621. 
Illiam - Hamilton ſometimes of, Samnehjroun y having given his Band 
z to Sinclay his Motber , for payment of an certain yearlie dutie to 
-Þcr , fo ſoon as he. gets-poſleffion of the Teinds of Swintounz, whereupon 
He being purſu'd for payment chereof to her, Compears and excepts, that the 
Band is nal}, becauſe it, wanted a Date viz. Day, Moneth and Year. And. 
Ftherefore could-not produce any effctaal Aion, , The Lords Repellcd the 
' Walledgance, becaule the Purſuer offered ro prove by the witneſſes inſert," the 
Date and timg\of the Subſcrybing thereof; And that the Bogd oblidgeth the 
Defender to make. payment, how ſoon; he became in poſſeſſion of the Teinds, 
whereas the purſuer offered to prove in his Summonds, that, the Defender 
became in poſſeſſion thereof,” before the years acclaimed trom him by. the 
purſuer in that purſuir, A. $s MC "Hay Clerk. 7 +7, 
AZ Y L. Leg, 


— 
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6 The Decifoons of the Lorls of Seſſion, 1621, © 

L. Lag, contra the Parochioners of Lynton, Decemb, 12.1621. 
Be Laird of Lag being Tacks-man of the Teinds ot the parochion of 
Lymon, purſues again(t ſome of the Parochioners an AGtion of wrongs { 
Gus Intromiſſion withthe Teinds of the Crop, 1619. And ſpulzie of diverle * 
other years thereafter. Itwas alledged tor the Defenders, that the Action | 
could not be fuſtained at his inſtance, for the Crop 1619. Becauſe he had | 
no Tack ſtanding of that year , and ſo he wanting an Title, which might 
give him Right to that years Teinds, he could not purſue the Defenders for 
their Intromiſſion therewith; It was replyed, that albeit he had no preſent 
Tack ſtanding that year, Yet ſeing he was kindly Tacks-man many years 
before, by vertue whereof he was pollellor of the Teinds, and had received 
duties thereof from the ſame defender, albcit his Tack was expyred an year | 
or two, preceeding this year contraverted , yet he bruiking Per tacitam re« | 
Jocationem, and baving renewed his Tack again in Az». 1620, And hay- | 
ing payed his old Tack dutie for that ſame ycar contraverted to the | 
Titul:r, who opponed notagainſt his right, neither troubled the Defens | 
ders for that years Tcinds acclaimed either by Inhibition or any other deed, | 
which might diſtreſs the Excipient , they therefore could not quarrel the 
purluers Kight nor interrupt his poſſeſlion and tacit Relocation, having no | 
right in his own perſon, which could purge his Intromiſſfion, or liberat him 
of the ſaids Tcinds that yrar Lybelled. The Lords found the exception 
Relevant, and found ihat the purſuct could not have aQtion, for the Teinds 
of that year, whereuf :here was no Cack, nor Title ſtanding then in | 


his own perſon : 4:'d that the Kenovation of his Tack thereafter, nor tacit K+ - 


relocation ot the preceeding Teind, imerveening betwixt the expyring of | 
the old Tack, and acquiring of the New , and paying to the Titular the * 
old Tack dutie of that yrar queſhoned, could not be an ſufficient Title | 
to ſuſtain the Purſuers a&ion a; a:aſt the Detenders, AQ. Belſhes & Cu- 
ninghime. Alt. Lawtie, Gibſon Clerk, Yid. July 26. 1626, Ruſſel, Where 
poſſe fon is ſuſtained to infer ſpu]zie, 


UM mat”? , contra N.ſvet, Decemb 14. 1621s 
[liam M'mah Burges of Edinburgh , having Cumpriſed Umquhile | 
WW lames Niſoets Lifcrent of his Lands in KeSalridge, Purſu'd his 
W.t- and others, for the Mails and Duties of the ſaids Lands of the Crop 
1621, Wherci1 the Lords ſuſtained the Attion for that whole years Dutie, * 
and profites of that Land, which it was worth, and would have payed if | 
It had been ſet tor Farm , albeit .the faid James Nisbet died betore the 
term of Martinmaſs in that year whereof the Dutie was acclaimed , and not- 
withſtanding that an Creditor of the ſaid James Ni/bets compeared viz, Mr. 
William Forbes, who alledged , that the halt of the duties could only belong 
to James Niſbet, and fo conſequently no more could pertain to the Com- | 
priſer of his life-rent which alledgaiicewwas repelled , and the Purſuit ſa- * 
ſtained for the whole years duty, ſeing the Land was not fet out for Farm, |: 
but was laboured in maoſfing with the faid James Niſbets own Goods, who | 
lived until after the Whitſunday that year acclaimed; Likeas for that ſame 
reaſon the Lords f{ i\taine d the Purſuit for the whole years dutie , albeit 
the Summonds was raiſed before the Term of Martinmwaſs, and ſo betore the 
legal Terms of Payment. Ad. Alt, Learmonth, Scot Clerk, 


L. Falldownſide contra L. Bennerſide, eodeme die. 
| Puneny rs having Compriſed L. Bennerſide's Lands, purſues a Removing 
againſt him upon his Sealin following thereupon, who compeared, and 


The Deciſions of the Lords of Sefffon, 1621, #7 
alleadged that the Purfuer had paſt from that Compriſing, in ſofar as for the 
ſame ſums for the which that Compryfing was deduced, whereupon the Pur- 
ſait was founded,and for other ſums joyned thereto, the Purſuer bad de no- 
vo! Compriſed the ſame Lands , and taken Sealin thereupon, whereby the 
frſt Compriſing was in effe& paſt from and ceaſed, The Lord; Repelled that 
alledgance, and found, that notwithſtanding ofthe laſt Comprifing, which 
comprehended alſothe ſums of thefirſt Compriſing, the firſt was not taken 
away, but that the Purſuer might uſe the-ſame, and purſue thereupon, AR, 
Belſhes. Alt. Stuart, Gibſon, Clerk. vid. January ult. 1623, La. Dewkill, 


Hahday contra codem die, 
N an AQtion purſued by Halyday againſt for payment ofcertain 
| [| ſums and Goods pertaining to the Defun&, unto the Purſuer, as the Exc- 


cutor dative, decerned ad omiſſa , and —_— Licenſe to purlue therefore. 

The Lords found, that there ought to be a Teſtament ofthe omitted Goods 

3X acclaimed firſt Confirmed before the purſuit could be ſuſtained, and would 

" F not find Proceſs upon the Licence , to purſue an Action for Goods omitted 

| our of the principal Confirmed Teſtament, albeit they ſuſtained purſuitsar 
the inſtance of Executors, decerned in principal Teſtaments, upon licence 
to purſue before Confirmation of the principal Teſtament, AR, Be/ſhes. Alt, 
Henderſon, Gibjon, Clerk. vid. January 21, 1624. L, Carnouſie, 


E. Wintoun contra eodem die, 
N a Declarator of Eſcheat , puriued at the Earl of Wintour's inflance, a- 
gainſt wherein it was alledged that the Horning was null, ſe- 


*% ing the party Denounced, the time of the Denounciation dwelt within the 
Regality, and he not Denounced at the Head-burgh of the Regality. The 
Lords repelled that nullity againſt the Horning ſtanding,and would not ad- 
mit the ſatne in that Judgment, conſiſting i» faFo, and whichcould not be in- 
ſtantly verified, to ſtay the Declarator 3 neither would in that Judgment 
find it neceſſary to aſtrit the Purſuer to prove, that the Rebeldwelt without 
the Regaliy, in fortification of his Horning, but prejudice to the party to 
reduce the tiorning upon that nullity, proxt de jure. At, Hope. Alt, Gib- 
ſon, Clerk. vid, July 25,1628. Stirling contra Panther. November 9. 1632, 
Momntgomry. 
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Smith contra Wood, December 20. 1621, 
N an Adtion betwixt Sith Burges of Edinburgh againſt Wood, wherein 
Smith Charging the party = onally for ſums of Money adebted to him, 
the other excepting that Smith had Compriſed the Debitors Land for that 
fame ſum, whereupon he had taken Seaſin,and thereby alledged that the per- 
ſonal execution ought to ceaſe, The Lords found, that the Creditor mighit 
have recourſe to his perſonal execution, notwithſtanding of the Comprilitl 
$ and Seafin, ſeing the Compriſer offered to renounce the Compriſingg and 
®Z make Reſignation of the Lands Compriſed rebas integris, he having nointros 
23 miſſion further, nor profit of the Money, which the Lords found he might 
lawfully do, notwithſtanding of the Seafin. AR. a © 
Hay, Clerk, vid. pemult January 1628. Meldrum contra L, Cluny, v. 
January 22. 1631. L. Cloverbill, 
L. Barnbarrow contra L, of Ile, December 21, 1621; 
Arnbarrow purſues Removing upon a Compriſing from the Laird ofClerie, 
againſt the Laird of Ie and bis Tennents, for removihtg from the Com. 
priſed Lands; 1 excepts that he is Heretably Infeft and Confirmed long be- 
A 4 tore 


8 The Decifuons of the Lords of Seſſion, 1.622. 


fore the Comprifing,and by yertue thereof in poſſeſſion. ThePurſuerReplyes, 
That that Infeftment cannat defend him , becauſe he was denuded thereof 
in favours of the Duke of Lennox, who thereupon was infett, :Likeasthe 
Duke was Denuded in favours of Clriah, and he Infeft, and which Calriah 
concurred, being perſonally preſent inthis purſuit with the Purſuer. It was 
Duplyed , That his concurſe could not ſuſtainthis Purſuit upqna Warning, 
not madeat the Concurrers inſtance, but upon a R ight of Compeifiog, which 
wasnot compatible with the concurrers Heretable Right, ſpecially ſeing if he 
were Purſuer, he would exclude him, by alledging that he could not bein 
a better eſtate, nor the Duke his Author, who if he were Purſuer,could not 
remove the Excipient,ſcing at the time whenthe Defender reſigned the Lands 
in his favours , by his Bond he obliged himſclt not to remove him while he 
were payed of 3000 merks , adebted to him Pl the Laird of Clerie, which is 
not yet payed, It was anſwered by the Purſuer, That that was a perſonal 
Bond which could not oblige Calriah, if he were Purſuer, far leſs can meet 
thispurſuit, affiſted by his concurſe. The Lords Repelled the exception, in 
reſpe& of the Reply and of the Concurſe : Which Concurſe they ſuſtained 
to make the ſame Warning at the inſtance of the Compriſer to ſubfiſt with- 
out any reſpe& that the Compriſcr had only warned, or that the Duke had 
given his Bond to the Excipient, which they found would not bind Culriah, 
and ſo the Concurſe of the tcretor was ſuſtained to make the Warning and 
Removing uſed at another parties inſtance, not having, or alledging right 
from the Concurrer, toſublilt. AR. Alt. Lawtie, Gibſon, Cierk, vid. 
January 26, 2622, Turnbull contra Blanairne. 


Hamilton contra Durhame, eodem die. 
ms Patrick Hamilton purſues Sir James Durhame of Duntarvie, who 
was his Debitor in ſums of Money, and Francis Stuart who was debitor 


-to SIr James to hear the ſaid Francis Decerned to pay and make forthcom- 


ing the ſums adebted by him to Sir James, conform to his Arreſtment, for ſa- 
tisfaCion of that Dcbt owing by Sir James, wherein Sir Fames beipg debarred 
by Horning, Francis compeared, and alledged that the Purſuer was ſatisfied 
by Sir James himſelf, ofthat Debt owing to him, and ſo he could not purſue 
Francis tomake the ſame forthcoming, - The -Purſuer anſwered, That that 
was not competent to him to alledge, who was Debitor to Sir James, who 
not proponing the ſame;he had no intereſt. The Lords Repelled the allegi- 
ance, and found that the ſame was notcompetent to be proponed by Frax- 
cis Stuart, who purged not the Debt owing by himſelf to Sir James, AR, 
Primroſe, Alt. Scot Clerk, 


L. Falldounſide contra Benwerſyde, January 11. 1622, 

N an AGtion'of Removing , purſued by the L, of Falldounſide againſt 
[| Bennerſzde, It was alledged by one of the Defenders , that the Warns 
ing was null , becauſe at the time of the Warning , and of before, the par- 
ty Warned was outofthe Countrey , and ſo ought to have been Warned 
upon ſixty dayes: And albeit by a Warrand of the Lords Letters, (as uſe 
is inſuch caſes ) he was warned at the Mercat-Croſs of the Head-Burgh, 
and at the Peer and Shore of Leithupon ſixty dayes , yet that could not 
be ſufficient to ſuſtain the Warning , ſeing the execution thereof made at 
the Paroch Kirk, was only upon fourty dayes , as againſt a party within 
the Countrey z 'whereasif it had been lawfully execute, it ought to have 
been alſo upon ſixty dayes. The Lords Repelled the alledgance, and 
found the Warning ſufficient, being execute at the Mercat-Croſs, and 

| Shore 
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The Decifions of the Lords of Seſſion, 1622, 9g 
Shore of Leith upon ſixty dayes,and at the Paroch-Kirk upon fourty dayes,and 
found that it needed not to be execute at the Paroch-Kirk upon fixty dayes, 
albeit he was out of the Countrey, in reſpeR he was warned at the Mercat- 
Crols upon ſixty dayes, as ſaid is. AQ, Hopeand Belſbes, Alter Stuart, Gibſore 
Clerk, Fid. Fune 4. 1631, Chriſtie | ; ks 
The Lady Kincaid contra . , . . January 12.1622, * , « 
He Lady Kincaid Liferenter ofthe Lands of .. . in which Lands ſhe 
was Infeft by her umquhile Husband, and from the poſleflion where- 
of the was debarred by the Liferent-right, ſtanding in the perſon of © 
ber Mother in Law, who bruiked the ſame by her Liferent thereof, fo long 
as ſhe lived after the deceaſe of the ſaid Mother mm Law , ſhe . Charges by a 
Sammons two perſons who had entered. to the Poſſeſſion of the Houſes 
and Lands Liferented, as ſaid. is, immediatly after the ſaid old Ladie Lite- 
renters Deceaſe , to compear to hear them decerned toremoye; this Sum= 
mons is raiſed ſummarly upon theſe foreſaid Grounds and Narrative, with. 
out any Warning, or precept of Removing, as isordinary in.other Aﬀtions 
of Removing: Againſt which it was alledged by the Defenders, That that 
Order could not be. ſuſtained ſo ſummarly upon a Charge and Summons, 
without a preceeding Warning made before the ordinary Term of White 
ſunday , ſeing Attions which had the like ſummar proceeding , were only 
where Fiars enters to the poſſeſſion. of Lands, after the Liferenters Deceaſe, 
when the Fee is affeRed with that Liferent, and cannot be drawn to the caſe 
of this Purſuers Right. The Lords repelled theallegiance, and ſuſtained the 
Order without any Warning; and found,that one Liferenter after the deceale 
of another anterior Liferenter had the ſame priviledge which a Fiar aſa 
have had, At, Hamilton, Alter Mcgill. Scot, Clerk. Vid. February 16. 1628; 
—_—...... EE OS 
| L. Drumlanrig contra L. Caſhogil, January 16.1622, © © | 
N a Declarator. of Eſcheat purſued by the L. Drumlanrig againſt Caſhogil, 
[| proceeding upon an Horning executed againſt him, for not obeying of 
Charges given to him , as Baillie of Mortoxn, to take ſome Rebels. The 
Lords found, conform to the. old PraQick, that ATV ap, re all Horns 
ings of that nature, could not beſuſtained, except there had beena preceed- 
ing Charge executed againſt the Defender upon an other Horning, where« 
by the Baillie was Charged to take the Rebels, by the diſobedience Whereof, 
the Letters of Horning whereupon he was Denounced, ought tobe direted, 
and therefore ordained the prior Letters, and Charges to be produced, withe 
out produGtion whereof,the Lords foundthe Horning null. AR: Hope. Alter 
King. Scot, Cleik., vid. Fuly 11. 1628, Dumbar contra Mckie. November 
22, 1621. Sclaiter. Item March 16. 1622. Forbes contra B: wfAberdeer, 
,, Hamilton contra Sinclar, January 17. 1622. . © _. x7 
V> George Hamilton purſues the Lord Sinctar as Heir to his Father, who by 
_) Contra& obliged himſelf toIntfeft the Lady Sinclar, from whom Sir George 
had his Right, - (whereupon that purſuit was moved ) ina certain Annual» 
rent out of his Lands, - to make payment of that Annualrent, perſozali a@ione, 
whereto the Defender allecgivg, that the party Contratter was. not obliged 
thereto, but only to give Infeftment, which ſhe ought.firſt to crave, and 
if ſhe were therein diſtreſſed, ſo that the Infeftment could not be profitable 
to her,then ſhe might ſeek perſonal executionas accords; butſhe firſt ought to 
ſeek the Implement of the ContraR accorging tothe Tenor thereof. TheLords 
found, that the party being obliged to give Infeftment, -he was obliged hae . 
72jo to make payment of that whereof he was obliged to give Infeftment, ang. 
| B 
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30 The Deciſions of the Lords of Seſſion, 1622. 
therefore ſuſtained the perſonal Aion for payment, AR. Alter As» 
ton and Nairn, Hay Clerk. wid. February 26. 1622, Inter eoſdem, December 
23. 1630. Ogilvie contra L. Ogilvie. 


L, Sifvertounbi! contra his Father. January 18. 1622. 

Ti young Laird of Sifvertounhill, gave 1n this day a Supplication to the 
| Lords,cravingInhibition againſt his Father,upon this ground,v#z. There 
was a Contra& of Marriage made betwixt umquhile Preſident Prowend andhis 
Daughter Elizabeth Baillie on the one part, and the old Laird of Sikvertounhill, 
and hisSon onthe other part,for aMarriage to have been made betwixt the two 

oung folks; wherein it was appointed that young Silvertounhil/, and Eliza- 
beth Baillie his Spouſe ſhould be Infeft in ConjunRt-fee, and the Bairns procre- 
at betwixt them Heretably in the Lands, mentioned in the ContraR, and bear. 
ing a Clauſe for Interditing of the foreſaid young Laird to his Father and 
Good-father, and now after the deceaſe of the Father in Law,and of the old 
Laird Silvertounbilf, who were ContraQtersz this young Laird Silvertownhil, 
who is eldeſt Son and appearant Heir, begotten of that Marriage, gave in his 
Supplication, craving Inhibition againſt his Father, that he ſhould not An- 
nailzie any ofthe Lands contained in the Contra&t, wherein he and his Wife 
were appointedto be Infeft in Conjun&t-fee, and the Bairns Heretably as ſaid 
is , alledging that Clauſe to be expreſly introduced in his favours, and 
ſothat he might competently ſeck Inhibition thereupon : Which was refuſed 
by the Lords to be granted, ſeing the parties Contratters, who might laws 
fully ſeek Execution upon the Contra@, were all dead except the Supplicants 
own Father, againſt whom it was ſought, and that the Supplicant could not 
ſeek it upon that Clauſe, John Gilmour writt this Bill, 


Methvin contra an appearand Heir, eodem die, 

Tere , this ſame day a Supplication being given in by Methvir, who was 
Cautioner for a Tutor dative, craving Inhibition againſt the appearand 
Heir of him who was bound for his relief of that Cautionry: The Bill was alfo 
refuſed by the Lords,becauſe they thought according to the form which is m 
uſe, that the ſame could not be granted againſt an appearand Heir, asno A+ 
ion, Charge, or Execution could be uſcd,or ſought againſt him, hoc nowine, as 
appearand Heiruntil ſuch timeas he might be Conſtitute ſucha perſon as might 
repreſent the Defun&, who was bound, or charged to enter Heir to him. 

John Gilmor alſo writt this Bill, Vid. Fuly 5.1623. Kirkwood, 


Cowan contra Murray, January 26.1622, 

= Cowan Burgeſs of Stirling, having purſued Murray eldeſt 
I Son, and lawfully Charged to enter Heir to his Father y and alſo in this 
ſame Proceſs having purſued another Son of a ſecond Marriage, who was 
provided to certain Lands by the Father,for payment of a Debt owing by the 
Father tothe Purſuer, The Lords found no Proceſs againſt the eldeſt Son of 
the ſecond Marriage, until the general Heir were firſt diſcuſt ; albeit it was 
anſwered, that the ſaid general Heir was called in this ſame Proceſs, and 
that the Purſuer could not diſcuſs him any further, ſeiog he bein conveened 
in the Proceſs, as charged to enter Heir, he compeared, and offered to re- 
nounce to be Heir, which the Purſuer alledged ought tomake his Proceſ to 
be ſuſtained againſt the Son of the ſecond Marriage, he being conveened as 
Heir of that Marriage, upon the Proviſion conceived in favours of the Heirs 
of the ſecond Marriage, Whichthe Lords would not ſuſtain, untill the oe- 
neral Heir were fully diſcuſt, as ſaid is At Alter. Nairy, Hay Cleck 

wid. July 134 1626. Thomas Edgar. ; ; 


Her- 
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Herring contra Ramſay, eodem die, + 
Aptain Herring having purſued George Ramſay for Spuilzicing of certain 
Goods; the Defender compeared andalledged, the Action was preſcrib- 
ed ; for albeit that the Purſuer alledged, that the Preſcription had no place, 
ſcing the Summons and Attion was intented and executed, and called debits 
tempore, within the ſpace of three yearsafter commirting of the Fat z Yet the 
Defender Duplyed, That the Preſcription behoved to bave place, by rea« 
ſon that ſince the intending and the wakening of the Cauſe, there had inter- 
veened more than the ſpace of three years, during the which, nothing was 
done, neither by Calling of the Adtian, nor by wakening of the ſame, by 
the whole ſpace of three years together, which rendered the matter in the 
like eſtate, as if the Summons had not been raiſed in due time. The Pur- 
ſuer anſwered, That the Summons being once raiſed in due time, the Pre- 
ſcription ran not thereafter, albeit the Cauſe had fleeped longer than three 
yearss The Lords Repelled the allegiance, and found the Preſcription 
run not inthis Cauſe, which was intented, and called in due time, albeit 
it lay over thereafter three years, ſeing the Defender being once Summon- 
ed, he might have compelled the Purſuer to have infiſted by his ordinar 
courſe of Proceſs, in ſecking Proteſtation, and —_— him to infiſt, with 
Certification, AQ, Alter Oliphant. Gibſon, Cletk. November 
27. 1630. L. Lawder, March 4. 1630. L., Leſlie. 


The like done February 11, 1637, betwixt Mckie and Lo Lag, Gibſon 
Clerk thereto. Where a Spuilzie once intended debito tempore, albeit lying 
| over after the Citation upon the ſecond ſummons, ten years together, with- 
out calling or wakening, Yet the Lords found the Action did not preſcribe, 
but ſuſtained it as a Spuilzie,to give jurawentum in litem,for they found,once 
an interruption made, was ſufficient to interrupt for ever3 But the Lords de. 
clared, that after probation, when the parties Oath ſhould be taken, they 
would tax the ſame as they found requiſite, and reſerved the modification 
ofthe quantities to themſelves, 


Trumble contra L. Blanerne. eodem die, | 

Rumble purſuing the L. Blanerne to remove from certain Lands; he al- 
| [ ledged that he ought not to remove from ſuch a particular priviledge 
of yFaſturage and winning of Fail in the Commonnie of the faids Lands , be» 
cauſe the Purſuers Right proceeded from one Atchiſon, which Atchiſon his 
Author in the Contratt of Alienation, whereby Atchiſon firſt acquired right 
tothe Lands, reſerved the Con foreſaid to the L. Blanerne and his Heirs 
Heretably, and fo the aid Servitude behoved to affet the Land, It was 
Replyed, That the Purſuer being fingular Succeſſor, and no ſuch conditi- 

on being cither in his own right, or his Authors Charter or Seafin, but onl 
alledged to be in a Clauſe of the Contra, it could not affe@ the oben 
pecially againſt the fingular Succeſſor, and the moſt that the Excipient could 
benefit himſelf , was by his recourſe of Warrandice againſt that party, and 
his Heirs, Granters of that priviledge, neither could that priviledge defend 
the Excipient, wor no real right to the Land by vertue thereof, not 
being Infefr, nor Seaſed , and not being of that quality , which without 
Charter or Seafin, could be Tranſmitted in the perſon' of the Defender, and 
his Heirs and Succeſlfors Heretably. The Lords found the Allegiance rele- 
vant, albeit the Defender had no Seafin, ſeing it was a Servitude, which be. 
ing inſert in the Contra , which was the ground of the Purſuers Authors 
Charter, and Heretable Right, it affeed the Ground therewith,in whoſe 
hands ſocver the Right of the "—_ camez and therefore they decerned 
2 | the 
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2 The Decifoons of the Lords of Seſſion, 1622. ; 
the Defender to remove from the Land, with reſervation, and but prejudice 
of the liberty of the Priviledge and Servitude above-mentioned , to be r6+ 
tained and bruiked by him. Ad. Alter Lawtie, Clerk, 
vid. December 21: '1621s Le. Barnbarrow. 
The Stewart of the eMerſe contra L. Weſtnizbet, January 3o. 1622. 

Nan Action of Double Poynding, purſued at the inſtance of one Jobrfion 
| in the <Merſe, who for Blood committed by him, was Convited by the 
Laird of Weitniſbet, Heretor, and Vaſlal to the King, of the Lands within 
the which the Blood was drawn, and the Fact committed, albeit he was no 
Baron: And alſo the ſaid Johniton was Convict by the Earl of Hames Baillie, 
as Stewart of the Merſe, for the fame Blood. The Lords in reſpect of the 
prevention of the Kings Vaſſal,' preferred him in the right of the Unlaw, to 
the Stewart, albeit the Vaſlals, vi, Weftnisbets Decreet was quarrelled by the 
party upon thir Nullities, viz. That the Laird of Weſtniſbet was no Baron, 
and ſo could not have right to Blood.wits, 29, That it was given only up- 
on probation of the Committers confeſſion, teſtified by rhe Clerks aſfertion, 
whoſe affirmation could not make Faith without the parties Subſcription, in a 
matter of an hundred pounds, contained in that Sentence, being for two 
Blood-wits, or thathe might be bound by that aflertion of that Clerk, being a 
Clerk of a baſe Court, who had not the power ofany common Nottar, and 
that any Nottars aſſertion would not bind a party in ſuch a ſum. 39%. That 
the purſuit being Criminz?l, ſhould have been determined by an Affiſe, and 
could not have proceeded upon any other Probation. 49. That thereby no 
ſatisfaction was appointed tothe Party hurt, All which Reaſonsand Allegi- &? 
ances,the Lords Repelled,and (uſtained the Decrect given by the King's Vaſ- 
ſal; but they modified ilk an of the two Unlaws to twenty ſeven pounds. 
AQ.Bel/bes. Alter Henderſon. Hay, Clerk. Vid. December 1 7. 1629.L. Lamiing- 
toun, February 13. 1634 Baillie of Melroſe, March 16, 16232, L, Buchan, March 
20. 1623, Fithie, 


Paterſon and his Spouſe,contra Hope and Dowgal and their Spouſes, Fodem die, 
bn Pater ſon Burgeſs of Edinburgh and his Spouſe Galbraith being Executors 
decerned to _— Mother to the ſaid Galbraith, who died 
unteſted, purſues Henry Hope and Joh Dowgal and their Spouſes, who were 
Executors confirmed to umquhile Thomas Galbraith, which Thomas was Bro- 
ther to the ſaid Paterſons wite, and ſon to the ſaid their Mother, 
for payment and deliverance to them as Executors to the ſaid 
her Mother of the particular Goods libelled, pertaining to her the time of 
her deceaſe, and which were intrometted with by the ſaid Thomas her ſon 
after her deceaſe, and therefore that his Executors ſhould be decerned to re- 
ſtore the ſame to them "Ig Executors decerned to her as ſaid is; The 
Defenders alledged, That the ſaids Goods pertained to Thomas, and conſe- 
quently to them his Executors, ſeing rhe Mother in her own Lifetime made Si 
Affignation to the ſaid Thomas her ſon of her wholeGoods,with Proviſion that Þ 
the ſaid Thomas ſhould pay her Debts;according thereto Thowas baving intro- 
metted in his own Lifetime, and having ſatisfied her, Creditors, the faid AC 
ſignation as it would have defended Thomas himſelf, if he had been purſued 
in his own Lifetime, far more muſt it defend theſe Excipients his Executors, 
No Adtion being moved againſt him, whereby that Afſignation was quar- 
relled while he lived, he ſurviving divers years thereafter, The Lords 
found this exception relevant to elide this Purfuit, albeit it was Replyed 
by the Purſyer, that the Aſſignation, which was the ground of the Defcn- 
ders Exception and Right, could not be found valid to have defended 
the Aſligney, farleſs his Executors ,  ſeing it was an Afſignation made 


by 
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by the Woman in articulo wortis, ſhe having deceaſt within twodays after the 
making thereof, and wherby /ibere teſtandi facultas tollebatur © erat aſſugnatio 
omnium bonorum z which being ſuſtained,would tend to a dangerous prepara- 
tive, both to defraud Creditors, and to defraud the Bairns of their Portions, 
and to prejudge their Executors,and alſo the Quot,and that there needed ne- 
ver any Teſtament to be made thereafterzand it the Lords ſhould incline to 
ſaſtain that Aſſignation,in reſpe of that Clauſe inſert therein,ordaining her 
Debitors to be payed, and that it might appear thereby that none were pre- 
judged, ſeing there was no Bairns »forisfamiliat the time of theWomans de- 
ceaſe, and albeit there had been any, yet the Bairns by their Mother woiild 
fall no Portion natural. - It was Anſwered, That the like Proviſions might 
> inſert in a!l Aſfignations hereafter, if ſuch Writs ſhould be ſuſtained as 
lawful, and the moſt that the Aſſignation-could be found good for, behoved 
only to be for ſo much of the Detunds Means, as might correſpond to fatis- 
fie the Debts owing by her, and which were ſatisfied by the Affigney ; but 
or the overplus thereof, the ſame behoved of all reaſon to pertain to the 
Executors of -the Woman, who could never have prejudged her Executors 
by that Deed, albeit the Bairns could have no legitim by her, yet they 
were her Executors of the Law, whom ſhe could not hurt by that Afſigna- 
tion, made at that time of her death,and in manner foreſaid z Notwithſtand- 
ng of all which Anſwers, the Lords ſuſtained the Afſignation, and exe- 

eption founded thereupon, for the whole Goods of the Defun&t albeit the 
Fame exceeded the whole Debts owing by her, in reſpect alſo the Defender 
pffered to prove that the Aſſigney had payed in his Lifetime an part of the 
Tocher owing by he Womans Cedent to theſame Purſuers; whereby it was 
inferred that it was a tacite Ratification of the Aſſignation done by the Pur- 
aers Mother. AQor Peeblez, Henderſon and Daling. Alter Hope, Gibſorr 
lerk, Vid. 12 Fuly 1626, L. Craigie-Wallace. vid, 4 Feb. 1623. Guild 
contra Guild. 


| Robertſon contra Fleming, February 1, 1622. | 
| ome  Kobertſon gave Infeftment of Liferent to : 
| Fleming his Spouſe, of an Tenement of Land, by the ſpace of 32 or 
13 days before his deceaſe,which Right was craved to be reduced by Robert- 
Yons Heirs, 'upon this reaſon, viz. as done in leFo egritudinis, the Husband 
being fick of a Fever and Flux four or five days before the Infeftment,which 
continued to the time thereof,and continually to the time foreſaid of his de- 
ceaſe,he dying within ſo ſhort a time, viz. 12 days, Thereafter it was alledged 
by the Defender, that the Infeftment was but an Liferent given by the Huſ- 
band to the Wite, who of the Law could not be prohibite to help his Relig 
yon his Death-bed. Attour it was offered to be proven, that at the time 
Fot the giving of the [nfeftment, and divers days thereafter; the Husband was 
Fin that eſtate that he might have come out to the Kirk or Mercat, and that 
She lay not Bed-faſt, but fat at Table, and eat and drank as at other times 
when he had Health, and his Sickneſs being a Flux, that reaſon could not take 
away the Excipients right., The Lord? repelled the Allegiance, and found 
the reaſon relevant. A&or Mowat. Alter Ryſſel, Scot Clerk. Vid. Janua- 
ry 7. _ 24: Schaw contra Gray. Feb. 24. 1624: Donaldſon. July 7. 1629. 
AMaxwel, | 


Laird of Craigie contra his Vaſſals, eodem die; ae 
N an Action of Improbation purſued by the Laird of Craigie Wallace a- 
gainſt his Vaſlals, The Lords found, that where the Purſuers of ſuch Agi- 
ons calls for the Evidents made by their Authors and Predeceffors, parti 
cularly coridefcended upon in the Summons, that the Purfuers ouſt prove 
B 3 that 
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- Subſume that the reſt of Patrick Elleis Bairns were forisfamiliat , before 
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rſons his Authors, if they be ſtrangers to him, were Infeft them. 
_— we Lands 3 for the Evidents whereof, the Defenders are conveen- 
ed, and alſo that the Purſuer his Right proceeding be a lawtul progrels from 
theſe Authors, who were firſt Infeft, and if the Purſuers Predecellors 
be ſuch perſons to whom he may ſucceed in Blood is linea reGa, that like- 
wiſe he muſt prove that he 1s lawfully ſerved Heir by progreſs to all theſe 
Predeceſſors, whoſe Deeds done by them are called for by that Improbation, 
without which the Lords found the Action could not be ſuſtained, AQ: Hope, 
Alt: Nicolſon and Cuningham, Gibſon Clerk, Vid. F#ly14, 1626. Sir Fohn 
Hamilton. Li 
Smith contra Elleis, Eodem die, ? 

Ohn Smithand Janet Elleis, conveens the Executors of Umquhile Patrick 
J Elleis Burges of Edinburgh, to make Payment to them of the Fourth part 
of the Goods, contained in the ſaid Patricks confirm d Teſtament, by ver- 
tue of an Clauſe contain'd in the ſaid Joby Swiths Contract of Marriage 
whereby it is provided that the ſaid Jaret , ſha!l be an Bairn of the ſai 
Patricks Houſe at the time of his deceaſe, and that ſhe ſhould have an Por« 
tion off the ſaid Patricks tree Gear, with the reſt of his Bairns, providing 
that the reſt were forisfamiliat and provided likewiſe by their Father; 
againſt which Action it was alledged , that Abſolvitor aught to be grant- 
ed, ſeing according to che Clauſe of the Contract, the Parſuer could not 


his deceaſe , ſeing that there is two of them yet un-married, and ſo not # 


foris»familiat : And where the Purſuer Lybelled and Reply*'d that the whole *& 


Bairns were provided, to as much Lands and Goods by the Father, before 
his deceaſe, as ſurmount the ſum given tothe Purſuers in Tocher : It was 
Anſwer'd by the defender, that that Provifion wasnot foris-familiating , as 
the proviſion of the Contract requires in expreſs Terms, which can res» 
ceive no other interpretation, but in caſe they had been Married; neither was 
that proviſion given by the Father to the ſaids Bairns in fatisfaction of all 
portion which they might acclaim by their Fathers deceaſe. The Lords re- 
pelled the alledgance, and found the Summons Relevant, albeit the reſt 
of the Bairns were not foris-familiat by Marriage, when the Father died; and 
found the proviſion Lybell'd , made by the Father to the reſt of his Bairns 
to as great a quantitie as the purſuers Tocher being proven, to be als ſuffici- 
ent as if they had been foris.-familiat, and therefore ſuſtained the Purſuers 
Action, Gibſon, Clerks vid. Feb. 8, 1622. Finlaſon Feb. g. 1631. Corſan, 


Grier contra Maxwel Feb, 6. 1622. 

'bert Grier Heretor of the Miln of Gleni/iand, and thirle Multures there- 
G of, Purſues Homer Maxwel Heretor of the Lands of Speedoch, which 
were aſtriged to the ſaid Miln, for abſtrating of the Thirle Multures there- 
of, Againſt which the defender alledged that he was Infeft in the faids 
Lands , cum molendinis &- wulturis; by John his Author, like» 
as his ſaid Author was likewiſe Infeft in the ſame Lands, cum molendinit 
&- multuris before the Purſuers Rightz This exception being admitted to the 
Defenders Probation , He uſed incident againſt certain Perſons, for hav. 
ing of his faids Authors evidents, which Incident the Lords would 
not ſuſtain , for the writs made to his Author, becauſe it was preſumed 
that the ſame behoved to be in the Defenders own hands, he having ac- 
= his Right from that ſame Author, who is probably preſumed to have 

elivercd all the evidents made to him of theſe Lands, the time when the 
Excipient acquired the right thereof from him 3 And therefore the Incident 
for his Authors Writs was refuſed, likeas the ſame Incident was refuſed 
againſt 


oo [9-2 ns. ws | 
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inſt certain perſons conveened. therein, who was gut of the countrey, 
ng they were not Summoned ypon threeſcore Dayes, albeit the uſer of 
| F-cident alledged , that, he behoved to Summon them neceſlarly to 
it day which was aſſigned by the Atof Litiſ-conteſtation, and could nat - - 
>oſe another day , ſo that it was not his default , ſeing there was not a 
rm of fixty Dayes aſſigned by the Act, and it behoved that the day of 
dmpearance in the Act, and 1n the Incident ſhould conveen together, which 
xs repelled by the Lords, and the Incident refufed,: Actor, Zantie, Alt, 
ingham. Gibjon Clerk. Vid. 19.laly 1625. Hay., March 31. 1626, E. Kig- 
”, Feb, 28.1629. Muir contra his Tennentis, 


| Lord Pitſiigo contra L. Muckall, Eodeme die. | 
THe Lord Pitſligo having Wodſet ſome Lands to the Laird of Mackal, 
* redeemable upon a certain Sum, and during the not Redemption Mxc+ 
having ſet an Back-tack of the Lands to Pitſfigo for payment of a certain 
zrly Silver-duty,which anſwered to the Annualrent of the principal Sum, 
be payed yearly at the Terms appointed by the Back:tack 3 whereupon 
tligo being charged to make payment of the Silver-duty for. the term of 
artinwaſs 1621, the Party ſuſpended upon the late AQ of Parliament, 
hich prohibites any Annualrent to be taken before the Term of payment 
the principal Sum were firſt come z and therefore ſeing the Party could 
dt charge for the principal Sum at that Martinwaſs, it being only appoint» 
| to be payed at the Whit/anday thereafter, he could not ſeek the Duty of 
We Back-tack till the Term of Payment of the principal Sum were come, 
gbeit the ſaid Back-tack conferred the payment of the yearly Duty ta the 
erms preceeding theTerm of payment of the principalSumgin reſpect of the 
id At of Parliament, and that the Back-tack albeit it appointed the Duty 
d be payed yearly,as for the Duties of the Lands, yet it was only in effe& the 
noualrent for lent Money, which ought not to receive any other conſtru» 
tione , The Lords found not the reaſon relevant, but ordained the payment 
> be made at the Term appointed by the Back-tack, albeit the ſame prececd- 
4 the terms at which the Party was Debitor for the Principal Sum, {cing the 
Duty appointed by the Back-tack came in place of the Farm of the Land, 
heRight whereof remained inthe perſon of the Setter of the Back-tack fore- 
id, fo long as the Wodſ(et ſtood, and ſo he having ſet the Lands for that Du- 
7, be might ask payment of the Duties of theſe Lands at the Terms appoint- 
4 therefore by the aid Back-tack. Adtor Hope and Nicolſon, Alter Peebles 
ind Baird, Gibſon Clerk. 
| L. Muckall contra Inwes, February 8. 1622. Of op 
e L. Muckall having charged one Iawes to enter Heir upon 40 days, 
as uſe is, purſues him thereupon for payment of his Fathers Debt,: The 
Defender compearing alledged, that that Summons .could not be ſufficient, 
ecauſe the ſame was raiſed before the 40 days of the Charge was expired, 
ind therefore no Proceſs ought to be granted thereupon, ſeing it was not 
lawful to raiferhe Summons till after all the days were expired, after which 
he might conveniently imerit his Summons; and no ſooner., This Alledgis 
ance was. repelted by the Lords, and the Action ſuſtained upon that Sum- 
mons and Charge 3 for the Lorss found;that albeit the principal Letters and 
Summons were raiſed and dated before the 40 days of the Charge were ran, 
yet ſcing it was not executed, nor the Party ſummoned therewith till the 4o 
days were completly expired, albeit the Letters were raiſed before the 
days were paſt,that the ſame was ſufficient. Afor Baird, Alter Hope, + 
B # Cletk 
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Clerk, Vid. Decemb. 17. 1623. E. Galloway. Item Feb. 5, 1624. Wot 
contra Waddel, and June 19, 1628. M*calloch contra Marſhel, 


Finlaſon contra Veitch, Eodems die. ; 

Anet Finlaſon, Daughter to Umqubhile Adam Finlaſon, being Marrie 
J upon one Pitch; the ſaid Adams oblig'd himſelt by Contract, that th 
ſaid Janet, notwithſtanding of her Foris-familiation, ſhould have her Bairr 
part of Gear and Portion Natural, with the remanent of his Bairns thi 
time of his Deceaſe,and of Elizabeth Wallace his Spouſe, whereupon the 
Bairns of the ſaid Umquhile Javet Finlaſon, being Decerned Executors t( 
their Mother, whodied after the Deceaſe of Adam her Father, purſues the 
ſaid Adams Executors for payment of her Portion Natural belonging to het, 
as one of the Defun&s Bairns, and alſo for her part of the Deads Third, 


who died Un-teſtat, and conſequently claiming her part of the ſaid De# 


funs Third to be divided betwixt her and the reſt of the Defunts Bairng 


Againſt which the Defender alledg'd,” That the foreſaid Clauſe of the Con. 


tra gave her right only to the Portion Natural, and could not be exten 
ded in her favours for any of the Deads part, which behoved totally to 
pertain to the Bairns #nforis-familiat, the time of the Fathers Deceaſe, whc 
of the Law only were his Executors, ſeing the Purſuer Janet could not bt 
his Executrix of the Law, being then foris-familiat, as ſaid is, athis deceaſc, 


And as to the Proviſion of the Contra@t, he alledged , that by the expreſs 


words thereof above-written, the Purſuer had right allanerly to the Por.? 


tion Natural, which excluded her from all benefite of the Dead's part. The 
Purſuer Replyed, that ſhe behoved to have both a Portion Natural, and 2s 
part of: the Deads Third, ſing the Contra appoints, that ſhe ſhould have® 
a Bairns-part, and Portion Natural with the reſt of the Bairns, notwithſtan-®Z 
ding of her foris-familiation 3 which Clauſe gave as miuch right to the Pur? 


ſuer of the Defuns Goods, as the reſt of the Bairns had, and as if ſhe had! 
been in familia, And it istrue, that the reſt of the Bairns had both a Porti- 
on Natural,and a part of the Defuns Third, hedying Unteſtat ; Ergo, &c, 
The Lords repelled the Allegiance, and found that the Clauſe of the Con- 
trat gave the Purſuer right both to the Portion Natural, and toa part of: 
the Deads Third, in reſpe@ of the Clauſe in the ſaid Contra, which ap- 
Pointed her to have her Bairns-part, and Portion Natural with the reſt © 

the Bairns, as if ſhe had not been foris-familiat, which the Lords found com- 
prehended the DefunAs Third, as well as the Portion Natura), Sick- 


like the Lords found, that the ſame Parties were due to the Purſuer, at? 
the Deceaſe of the Fathir, albeit the Clauſe of the Contra was conceive. 
ed in thir terms, 2iz. That the ſaid Faret ſhould have the ſaid Bairns part * 
at the deceaſe of her Pather and Mother, and that the Defender alledged that 
the Parſuer could not ſeek the ſame while the Mother were dead, who was 
then living - Which alledgiance' the Lords repelled ,. and found the ſame,” 


as ſaid is, due to be payed at the Fathers Deceaſe, ſcing it could nor hang 
# pendente 1n the mean time, while the Mother died, and that the Mother, 
nor no other had right thereto, being that part of the Gear which pertained 
to the Defun& of his Third, and the Baicns Legittim, Ador Hope. Alter 
Henriſon and Aiton, Gibſon Clerk, Vid. 1, Febs 1622, Janet Elleis. 9 Feb, 
1631, Corſar. I COR. . 

Mortimer contra Scrimzeour, Feb, 9.1622, 
'Nan Action Purſued by Will. Mortimer Burgeſs of Edinb. who was Dona- 
tar to the Eſcheat goods of one Fa.Watſon,and whereupon he had obtained 
Decreet of general Declarator again(t one Scrimzeonr, for making them forth- 
coming to the Donatar. T he Lords found thePoynding execute at Scrimzeonrs 
inſtance 
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nſtance, by vertue whereof he would have purged his Intromiffion with the 
aid Rebels Goods Libelled,to be null, becauſe the ſame was execute upon a 
Bunday, which the Lords found not to be a competent day for ſuch Ads, 
nd therefore repelled the alledgiance ſounded upon the ſaid Poynding, Hay 
lerk. Vid."24, Feb. 1627, E. Caſſils. vid. 4. Julye 1628, Mr. Rachelet 
ontra Sir £, Lauder. 


Dennifton contra Toung, February 12. 1622, 
Nan Action betwixt Alexander Denniſton and Young, Daughter toum? 
quhile Mr.Geerge Tovrg,it being controverted if an alledgiance founded up- 
pn the A@ of Sederunt made againſt Diſpoſitions made by Bankrupts, and 
Ratified in Parliament, within the compaſs whereot Yoxrg alledged that Den- 
viſtons Right fel}, ſeing it was an Afſſignation made to him by a confident 
nd conjundt perſon, without any juſt, true, or neceſlary cauſe preceeding, 
s the Ac cxpreſleth, if that part of the Alledgiance required any Proba- 
jon, viz. bearing, that it was made without any true or neceſlary cauſe for 
hich the ſame was made, ſcing Demniſton alledged that the AR appointed 
hat that ſhould be proven, either by Writ, or the Parties Oath. The Lords 
ound, that the ſame was not neceſſary to be proven, ſeing it was a ne» 
pative, which proved it (elf, and that the Party in whoſe favours the Writ 
as granted, ought to qualifie and alledge the juſt and neceſary cauſe pre- 
eeding, for the which the ſame was made to him by the Bankrupt to the 
"Zeonfident perſon, otherwiſe that the ſame could not be ſuſtained againſt a 
= Tue Creditor, Actor Stewart. Alter Mowat, Gibſon Clerk, Vid: 22 June 
23 642: Nisbet contra Foulis, 22 Fanuary 1630: L, Hop-pringle. 24 Nov: 1526: 
ler. 21 Feb: 1623: Craw contra Irving. 23 March 1624: Duff contra Keliez 
""&9 January 1629: Auld contra Smith. 28 January 1625: Livingiton. 13 Jung 
23628, Purves, 
: Bain contra Feb, 14: 1622+  paF-EY 
IN an Action purſued at the inſtance of one Bain as Executor Dative, 
decerned to certain omitted Sums, left out of the Defundts principal con- 
Srmed Teſtament, The Lords found, that the Teſtament ad omiſſa, , which 
Jvas the Purſuers title and ground of his ARion,to be null,becaule the Exes 
Eutors confirmed in the principal Teſtament were not cited to theTeſtament 
ZDative ad omiſſ: ſpecified by the Edit, and that the ſaid Teſtament made 
o mention that they were warned thereto; And therefore the Lords found 


zo Proceſs in that Aion upon the Teſtament Dative ad omiſſze, Gibſon Clerk, 
id: 28 June 1623: Anthony White, bY 
Stevin contra Govan, eodem die. | E: 

N an AQtion of Regiſtration purſued by Beſſre Stevjr, Relict of umquhile 

© John Govar, for Regiſtration of an Obligation made to her and ber 
Smqubile Spouſe z and which ſhe craved to be regiltrat to that effe& 
#dnly that ſhe might have Execution and Payment of the . one half of the 
um contained in the Obligation, which pertained to ber as Rel1R, there be- 

ng no Bairns betwixt her and her Husband. The Lords found, that ſhe as 
Relict could not ſeek Regiſtration, ſeing the Sums .contained 1n the' Bond 
ould come under her Husbands Teſtament, and ſa pertained to: his Exe- 
utors, who had only. that Afton competent in their perſons for regiſtra» 
ion. of the Bond, and againſt whom ſhe had her Afton for ber halt of that 
Sum, and if they, who of the Law would be Executors, or who were no 
minate, refuſed to confirm the DefunR's Teſtament, the Relict in that caſe 
might mean her ſclf to the Commiſlars,. and obtain her ſelf confirmed Exe- 
utor Dative.  Yid. 11 March 1623: Dowgall. vid. 7 July 16253 , Falconer, 

x 2 Feb: 16237 Wallace, **" L. Stef 
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L. Steel contra Feb 23: 1622, FER : 
Steel as Sub-tackſman, having purſued an Adtion of Spuilzie of Teinds i F 
. againſt certain perſons, who compeared, and alledged that he ought ? 
to produce, before Proceſs could be granted at his inſtance,his Authors Tack Þ 
for his Title, to inſtru that he had Right to the Teinds, without which | 
the Sub-tack was not a ſufficient Title to ſuſtain the Purſuit, The Lords $ 
repelled the Alledgiance, and ſuſtained the Purſuit upon the Sub-tack, the | 
Sub-tackſman proving cm proceſſu, and producing where the Setter of the | 
Sub-tack had a Tack ſtanding tor the years libelled, and found no necelſli- | 
ty to produce the ſaid principal Tack for the Purſuers Title, feing that the | 
Purſer alſo offered to prove, that the Defender had acknowledged the | 
Purſuers Sub-tack, by paying the Duty for the ſaids Teinds to him divers f | 
years preceeding the years acclaimed. Gibſon Clerk. nf - 


Carnegy contra his Tennent, Fodem die, J 
T7 an AQion purſued by Sir John Carnegie of Ethze, again(t a Tennent who MW; - 


was Farmer of ſome of his Lands, without any Tack or Rental, to hear 8 | 
him decerned to find Caution for payment of the Farms owing to him of 
certain bygone years, and in time coming, during his occupation, or elſe 
to remove from the Lands, ſo that the Purſuer might enter thereto with- 
Out peril of Eje(tion, conform to the order obſerved in ſuch cafes, which Þ 
are purſued againſt perſons having Tacks of Lands 3 which Cauſe being cal- FR 
led, and the Defender not compearing, the Clerk of the Proceſs adviſed | "1 

with the Lords, ifthey would ſuſtain the Proceſs againſt a Farmer ficklike \ ; 
as they uſed to do againſt a Tackſ-man, The Lords ſuſtained the Action, 
albeit the Defender was a naked Farmer, and therefore decerned in that 
caſe, albeit it was reaſoned by ſome of the Lords, that this preparative ten- i, .; 
ded to take away all Ationsof Removing, and that thereby none would uſe| 
a warning againſt their Tennents. Actor Aiton. Alter ablens. Gibſon! 
Clerk. 16 Decemb: 1628: Straerlie contra Lundie. 


E. of Kinghorn contra L, of Inchſinir, Feb. 26, 1622, b 
| an Action of [mprobation purſued by the E. of Kinghorn, as Heretably 
Infeft in the Lands of Inchſtrir, againſt the L. of Inchſizir,for Improbati-Z 
on of the Evidents made to him, or any of his Predeceſlors. The Defen- 
der compearand, produced a Right anterior to the Right which the Purſu. 
er produced for his Title in that Proceſs, and alledged that he could not be! 
compelled to produce any more, ſeing thereby he eleided the Purſuers 
Right; which being found ſufficient by the Lords. The Purſuer Replyed, 
That bis Predeceſſors to whom he ſucceeded, had anterior Rights, before 
the Defenders Right produced, and condeſcended upon the eldeſt Right, 
which any of his Predeceſſors had of theſe Lands; Which the Lords ſuſtained 
by way of Reply to be proven, albeit it was not inſtantly produced ; and 
found that the Purſuer needed not to produce his eldeſt Right inſtantly,but 
that it might be proven cm proceſſu, and that the Defender ſhould not be 
urged eo produce while it were proven; but being proven, . they found 
that the Defender ſhould produce all other Writs made to his Predeceſſors 
of theſe Lands, or elſe a Right made to them anterior to that eldeſt Right 
condeſcended on, and offered to be proven by the Purſuers Reply. Adtor 
Hope, Alter Nicolſon, Gibſon Clerk, Vid: 14 July, 1626, Sir John Hamil- 
for. 


; Hamilton contra Lo: Sinclar, Eodem die, EY 
T* anAQion purſued by Sir George Hamilton againſt the Lo. Sinclar, for pay- 
ment of roo pounds yearly of Annualrent,' conditionat, and oblcilt to be 
payed 
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payed tothe Lady Sinclar by the umquhile Lo: Sinclar her Husband;conform 
to the Contra made thereupon; for the which the ſaid Sir George purſued ag 


Alligney to the Lady 3 It being alledged by the Defender, that the Aion 
3 upon that Contra was preſcribed, conform tothe 28 AZ of the 5 Parl, K. 
$7. the 3. ſeing the ſame appoints all Obligations, which are not purſued 


within 40 yearsafter the date thereof, to preſcribe z and this Contratt Libel- 
led, not being urged within 4c years after the date thereof, behoved to pre- 
cribe, The Lords repelled this alledgiance, and found that the ContraR Li» 


Fbelled, being a Contra of Marriage, whereupon Marriage followed, preſeri- 


bed not, nor came under that Act, AQor Alter Aiton and Nairn, Hay 
Clerk. Yid: 27: No: 1630. L: Lawder, contra Colmſly. | 


| L. Clunie contra L. Boquhen, March 7, 1622. 


% | , Clunie as Baillie-Depute to the Marqueſs of Huzlie, who was Here- 


table Baillie to the B. of Aberdene, obtains Decreet againſt the L. 
80quben before his own Depute, and Letters conform before the Lords, for 


*Fſome Unlaws for his not compearance to anſwer in the: Head-Courts holden 


by the L. Clunie : The which being Suſpended by the L. Boguher, upon this 
reaſon, viz. that he being conſtitute Baillie- Depute by. the Marqueſs, who 
vas Principal Baillie within ſuch particular bounds within his Deputries 
herein ſpecially deſign'd, within which bounds the Lands for which he was 
nlawed lyes, and that long before the Deputry given to Cluny: In the 


Fvhich anterior Deputry of the Suſpenders, there was a ſpecial place deſigned 
to him to hold his Courts, therefore by his Bailliary-Depute he was 


>xcemed from ſuit and compearance,toanſwer for the Lands contained in the 


*Jaid Deputric, either at Head-Courts, or any other Courts 3 eſpecially a- 
Fpainſt another Baillie-Deputezwho was conſtitute poſterior to himſelf; The 


ords found this reaſon of Suſpenſion relevant, and ſuſpended the Sentences 
hereby » Albeit it was anſwered for Clunie, that his Deputry was univerſal 
hrough the whole bounds of the Biſhoprick,, and that the Suſpenders Bails 
tary was only particular within ſome certain bounds, which could not be 
>xtended to exeem him from compearance for his own Lands in the Head- 
ourts, but gave him only the liberty to hold common Courts againſt his 


pwn Tennents, polleſlors of his Lands within, the bounds of his Deputry, 
and againſt the other Vaſlals of this Biſhoprick within his ſaids bounds, and 


hat the ſaid Deputry could not be further extended: Which alledgiance was 
epelled by the Lords, in reſpe& the queſtion was betwixt two Baillie-De+ 
putes, and not betwixt the Lord or his principal Baillie and the Depute. 
\&tor Baird, Alter Lawtie. Gibſon Clerk, Vid. 3 March, 1630, Lo: =_ 
Vid: 22 July, 1631: Donwglas, bp 
= La: Corſenday contra Tennents, March 8, 1522. TECH 
He Goodwife of Corſnday beingddfeft by .her Husband in Liferent of 
ſome Lands to be holden of her Husband after his, decreaſe, purſaes the 
eanents for Mails and, Duties thereof, wherein compeared for their inte- 
eſt Fames Cerioch of Kinſtair, who was Infeft in the ſame Lands upon- a 
ompriſing, deduced at hisinſtance againſt the Laird of Corfinday her Huſ- 
band, for a Debt aughtand by him, and who by vertue of the {aid Compry« 
ling and Infeftment was in poſleſſion of the faids Lands. ſeven, years before 
orſindays deceaſe, and in reſpet thereof alledged, that the Lady could not 
be found, to have right to claim the ſaids Duties, eſpecially. ſeing' that 
he Excipients Infeftment was publick, granted.to be, holden of the Superiz, 
or, and clad with poſleſſion, and the Purſuers Seafin was but baſe, given 
by the Husband ſtarre EO Which alledgiance the Lordsrepelled,. 
2 {nd 


. of that nature, which was not preſtable by an Executor, but by the Heirs 
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ard preferred the Purſuerupon herSeaſin,becauſe the ſame was given 1 re- 
corpetice of ſome other Lands wherem ſhe was Infeft, by vertue of her 
Contract of Marriage z which Lands ſo provided to her, ſhe had renounced | 
to Her Husband, ſo that the Lands Libelled being given to her in'place of 
others Lands;whereofſhe had renounced herRight,they behoved to be inthat 
ſame caſe as if ſhe had been provided thereto, and Infeft therein by vertue of 
her Contract of Marriage,and therefore ſuflained her _— therecf, albeit 
baſe,and preferred the ſame to the publick Right and Poſſeſſion of the Com- 
;Priters, albeit the Compriſer Duplyed, that he ought to have been prefer- 
' red in that poſſeſſory. judgment, by reaſon foreſaid of his publick Infeftment, 
holden of the Superior, clad with poſſeſſion, and of the baſeneſs of the Pur: 
ſuers Seaſin, which he alledged could not be found to depend upon a Conr 
tract of Marriage , as coming in place of the Lands therein contained, 
which ſhe had renounced, ſeing that Renounciation was her own voluntarf 
deed, and that none of the Leidgescould have been prejudged by that baſe 
Seaſin, or put in valafide to have bought the Lands from her Husband, far 
leſs could it hurt a Compriſer ex cauſa neceſſaria; which alledgiance was re-) 
pelled, as faid is. Likeas, before the proponing of this exception, the Ten- 
nents alledging that they were Tennents to the ſaid Appryſcr, to whom 
they had payed their Maills, and he not being Summoned, no Proceſs ought 
tobe granted « This was alſorepelled, and therefore he compeared for his 
intere(t #t ſupra. Actor Luwtie, Alt: Gibſon Clerk. | | 


L: Barns contra the Feuars of Crail, Marchg. 1622. 7 
He L: Barns having of old Feued certain of his Lands for payment? 
} yearly of ſome Bolls of Viftual to be payed with- the mett and 
mealure of the common Firlot of Crail/, and thereupon the Feuers being 
charged tomake payment, whereupon controverſte being betwixt the Par- 
ties anent the meaſure, in reſpe& of the A& of Parliament, diſcharging all 
;Metts except the Prick-mett, which the Feuers alledged to be more than 
that Mett of Crail, with the which their Bolls were of old payed; The 
Lords found that that Mett of Craill mentioned in the Feu, ſhould be con- 
ferred and broken with the Prick-mett,and according as the ſame was leſs ori 
more than the ſaid Prick-mett was eſtabliſhed by Statute, that the Bolls ſhould% 
be payed now according to the quantity which the ſaid Firlot of Crail held, 
but with the meaſure of the Prick-firlot now allowed, to the which the ſame 
ſhould be proportionat 3 ſo that what difference is betwixt the meaſure ap- 
pointed inthe Feu and the Firlot eſtabliſhed by Parliament, whether it be 
more or leſs, it ſhall be conformed and proportionat to the ſaid Prick-mett, 
without loſs to any of the Parties ; And therefore the Zords gave commiſhi- 
on to ſome perſons in Craill, to try the difference of the Metts foreſfaid, and 
to break the Meaſures truly, and thereafter to make report to the Lords, 
AQ. Nicolſon & Ker, Alter Hope, Gibſon Clerk. 


Fairlie contra Pairlie, March 12, 16225 h 
N the AQion betwixt Sir William F airlie and umquhile Fohn Fairlles Credi- 
tors, and John Fairlies Reli and his Executorss The Lords found that 
the Defun&s Executor was holden to imploy Money upon Annualrent for the 
Liferent of the Relit, which the Defun& was oblidged to do, albeit it was 
alledged both by the Executor, and alſo by the Defuncts other Creditors, to 
whom the Defunct was owing moveable Debts, that that deed was a fact 


and that the Executor of the Defunct, and the Defancts Moveables ſhould 
be primo loco anſwerable for payment of the Defuncts Moveable Debts; Which 
was 
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was repelled by the Lords : for it were not equitable, that becauſe the Par- 
ty provided himſelf of an Heretable form of Bond, that tor that Clauſe he 
ſhould be in worſe eſtate than they who had only moveable Bonds. Actor 
Peebles & Nicolſon. Alter Hope, Scot Clerk. Vid: penult June, 1624: Ha- 
liday contra Edgar, 11 December 1632: Shaw. December 7, 1637, Por- 


feONS, 
Marſhal contra Blair, Eodem die, 

N anAction betwixt Marſhal and Blair, whereBlair being acted in the Baillie: 
[| Court-Books of Cannongate, for keeping of the Kings peace, under pain 
of 40 Pounds, whereupon Action of Contravention being purſued before 
the Baillies of the Cammongate, for contraveening of the Act. This Action 
being defired to be Adyocat upon this reaſon, that no inferiour Judge ought 
to cognolce in contraventions, and that ſuch Actions was not proper totheir 
Judicatory 3 but that the Lords of Scffion was only competent Judges to all 
{uch Cauſes, The Lords remitted the matter to the Baillies of the Cannon- 
pate, and found that inferiour Judges wight proceed in contraventions of 
ſuch ſmall importance, eſpecially where the ſame depends upon Acts of Law- 
borrows, found in their own Courts, and where the pain is fo little, Actor 
Mcgill, Alter Oliphant, Scot Clerk. 


. L: Drumlanrig's Son contra Maxwel of Hills, March 14. 1622; 
"TN an Action purſued by the L: Dramlanrig's Son againſt Edward Maxwel 
3 of Hills, for Reduction of a Tack ett to the laid Edwerd by the Provoſt 
of Linciudin, of the Parſonage Teinds of Lothrinton, upon this reaſon, be- 
cauſe the ſame was not fett by the Provoſt with confent and ſubſcription of 
the moſt part of the Convent, The Lords repelled that alledgiance, where- 
by the Defenders Procurators would bave maintained the Tack, alledgi 
he ſame to be ſufficient, being ſubſcribed by the Provoſt and the juſt _ 
half of the Chapter, ſeing they affirmed that the halfof the Chapter and the 
Provoſt's ſelf, was the molt part of the Colledge, and their Tack being fo 
ſubſcribed, ought to be founc lawful. Which alledgiance the Lords repelled, 
decauſe they found the Provoſt to be a ſetter in all ſuch caſes, and that the: 
*Chapter were but conſenters, whoſe conſents to the Provoſts deeds behoy- 
gd to be teſtified by the ſubſcription of the moſt part of the Convent, and 
not of the juſt half only; in the which computation, the Provoſt who was 
hedirect ſerter, could not be repute nor counted to make up one of the 
number of the Chapter, added to the half of the Chapter, thereby to make 
p the moſt part of the Chapter, ſeing the conſent of the Chapter behoved 
0 be teſtified by the Subſcription of the moſt part, beſide the principal 
otter. 
In this ſame Proceſs alſo the Lords found, that it was neither requiſitenor 
neceſlar tothe validity of the ſaid Tack, to have the conſent of ſuch perſons of 
he Chapter who were Minors,not paſt the age of 14 years at the time of ſets 
ting of the Tack. albeit they were then x years of age and 9 moneths, 
nor yet of ſuch perſons of the Chapter, who at the ſetting of the Tack were 
out of the Countrey, and diverſe years before the ſetting thereof,andgdiverſe 
years thereafter, and therefore found, that albeic the Minors and abſents 
out of the Countrey were of the Chapter,and bruiked their own parts of the 
Patrimony of that Benefice properly belonging to ther; yet Tacks and Deeds 
done of that Benefice, required not neceſlarly to the validity thereof the 
conſent of ſuch perſons,ſo Shy what eves Tack, orother Right ofthat Bene-, 
fice wanting the conſent of ſo many of the Minors; or abſents, as would 
make up the moſt part of the Chapters were not null of the Law g\-but de- 
| CZ clared ,” 


Letters, and a ſecond Charge, before there were neceſſity to the Baillie to} 
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clared,if the Rights or Tacks had the conſent of the moſt part of them, who | 
were remanent of the Chapter, by and attour the Minors and abſents, who ? 
were repute not as of the number of the Chapter to this effect, wiz. for the 
neceſſity of their conſents, . that the ſame ſhould not be quarrelled upon nul. | 
lity, for want of conſent of the moſt part of the Chapter. Likeas the Lords 

declared, that ifall the Chapter were Minors, that there was no neceſſity 
ofany oftheir conſents. Aftor Hope & Nicolſon. Alter Peebles, Stuart & 
Cunninghame. Gibſon Clerk. Yid: 24 June, 1623: hetwixt the ſame Pars 

ties, and 9 Novemb: 1624. Mr: Thomas Hope. ; 


L: Boguhen contra L: Clunie, March 16, 1622. ; 
T* an Action of Suſpenſion purſued by L: Bequben contra L: Clunie, for fuſe | 
pending of a Decreet given by L: Clunie againſt Boguher, for his Ualaws | 
for abſence from the Head-Courts holden by Clunie, as Baillie-Depute of the 
Biſhoprick of Aberdene, which Unlaws tor abſence from ilk Court, were de- 
cerned each Unlaw to 40 pounds. The Lords found that the Unlaw for abs} 
ſence from any Barons Head-Court, ſhould not exceed 10 pounds 3 there- 
fore modified ilk Unlaw in that Sentence to 10 pounds. Actor Baird. Al- 
ter Lawtie. Gibſon Clerk, Vid: 7 Feb: 1624; Sandilands, penult Jan: 
1622: L; Weſtnisbet. 


Forbes contra Baillies of Aberdene, Eodem die. £ 

Ne Forbes in Montroſs having charged one of the Baillies of Aberdeye tof” 
'0 take Burgeſs in Aberdene Debitor to the Charger 3 the Baillie} q 
ſuſpended upon this reaſon, that he could not be compelied to take hin 
upon the firlt Charge, but that the Party behoved to uſe and raiſe new} 


take the Party, 2% That the Baillie could not be compelled to take the} 
Party Debitor, ſcing he was Brother to the Baillie, againſt whom he could 
not be compelled to uſe ſuch rigorousexecution of Caption, ſeing there was 
other three Baillies within the Town, whom he might more conveniently 
charge toexecute that Caption. The Lords found none of the reaſons relevant 
and therefore ſuſtained the Charge againſt that ſame Baillie, A&or 

Alter Gibſon Clerk, FYid: 22 - 49 1621, Sklaiter contra Baillie® 
of Burnt-1ſlind, 16 January 1622: L;Drumlanrig. .N 


M-math contra Home, Fodem die. " 

gf George Home was purſued by William M*math, to make payment tohim 
of a certain Sum of Money alledged borrowed by the ſaid Sir George from 
Janet Nisbet, Spouſe to the ſaid William Memath, whereupon he had given 
to her his Obligation, and which the ſaid William alledged he had intimat 
to the ſaid Sir George, while he remained Debitor in the ſaid Sum and! 
this Summons was referred to Sir George his Cath, who granted- the bor-+ 
rowing of the ſum from theſaid Purſuers Wite, and that he had given her 
his Obligation thereupon, and that William Mcmath acquainted him there: 
with, and deſired himto take order for the ſame before he had repayed the 
Sum 3 but hedeclared, that thereafter he had payed the Sum to the Purſu- 
ers Wife, to whom he was bound by his Bond, and retired his own Bond 
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ſuſtained, and affoilzied the Defender from the Husbands purſuit, Ador 


Alter Nicolſon younger. Scot Clerk. Fid: 17 Novemb: 1635: 
Seaton con: Carnegie. 


The like was done 19 July, 1634. betwixt Guthrie Cook in Edinburgh, 
and Betſor of Cardin. Hay Clerk, Where upon a Bond and Inhibition deli- 


yered by the Creditors Wife to the Debitor, who: had payed a part 
| - 


again out of her hands, &c. Which payment madeto the Wife, the Lord: } 
; 
| 
ſ 
| 
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© the Debt to the Wite, for the rendering the ſame to him, it was not ſu- 
Mine to free the Debitor at the Creditors hands, viz. The Husband who 
"0 new not of the delivery, 


Lo, Borthnick contra L, Gallowſheils, March 23, 16232; | 
4, | He Lands of Hewlatſftoun, Preſtoun, Brock-houſe, and ſome othe 
ty Lands being united by the B, of S#, Andrews harter, Superior of 
he whole Lands, and of the Lands of Hallrree, and. erected in a Tennentry 
n favours of the Lord Borthwick, called the Tennentry of Halltree z theres« 
Witter the Good-man of Gallowſheills Compriſes the Lands of Halliree, with 
Fa nnexes and Connexes, Parts, Pendicles, and Pertinents, and ſome other 
Df the ſame Lands particularly which are annexed to Halltree by the faid 


uſe HT harcer of Union, - In the which Compriſing the Lands of Howlatftoun, 
Ws nd ſome others of the united Lands are omitted, and not ſpecially Com- 
he W&riſed : After Gallowſheills refigns the Compriſed Lands in tavours of the 
Je ord Borthwisk, who is Infett therein by the Biſhop, upon that Reſigna- 


,0n,contorm to the words foreſaid of the ſaid Compriſing z an other there- 
trer takes a Gift of the Non»entry of the Lands of Howlatftouy, which 
were (everally Compriſed, whereupon Declarator. deing ſought; : The 
ords found this exception relevant to eleid the Non-entty; viz. that the 
ord Borthwick was Inteft upon the Compriſers Reſignation in the Lands of 
QF alltrce, with Annexes, Connexes, Farts, Pendicles, and Pertinents 
"Fhercot ; which lnteftmentand Compriſing of the Lands of Haftree, bear- 
that Clauſe of Annexes, Connexes, &'c, The Lords found compre- 
mended all the whole Lands which were betore annexed by the Chayzer of 
nion of Haltree in a Tennentry, albeit that the Donatar to the Non-en-- 
ry alledged! that the Compriſing and Charter following , whereupon the 
xception was founded, comprehended net the Tennentry, and that the 
Tenaentry wasnot Compriſed, nor the whole Lands of the Tennentry, but 
pnly the Lands of Halltree, and not the whole Tennentry thereof, ahd 
Wt ſome ſpecial Lands of the Tennentry, which . are ſpecially Compriſed, 
2nd as much other Lands of that Tennentry. omitted out of the Compri= 
ing, whereto the Compriſing under that Clauſe of Annexes, &c, could.only. 
B®Þe extended , ſeing that Clauſe could only be interpreted, and extended to 
© The pertinents of the ſpecial Lands enumerat in the Compriſiog,and the other 
ZLands omitted ont of the Compriſing could not be drawn in under the ſame: 
. {notwithſtanding oft the which anſwer, the exception was ſuſtained, and 
he Lords found that the Lands of Halltree,with the Annexes, &sc. thereof 
being Compriſed, was all alike as it the Tennentry wholly had been Com-. 
priſed and therefore tound the Intefrment extended to the whole, and ſo 
purged the Non-entry of the Lands acclaimed, which were a part of the 


nd SZ Tennentry, - Actor Belſhes, Alter 0/ipbant, Gibſon Clerk. Vid. 16 Fay 
Tz A Mt x wh hi "a Uni | h f o 
ex 2623, Mr, Hary Aitkine,where this concerning Union was thereafter other- 
8&5 wayes decided by the Lords. | 

he Ra"ſay contra E: Rethes, Eodems die, Tz $ 
I. M R. Simon Ram[ay having Compriſed the Lands of CorFoxn for the 
1d /} . ſum of 2500 Merks addebted..to him by the L. of Corſtoun, and 


48 having charged the Earl of Rothes Superior ro Infeft him therein, The 
xi Lords tound that the Superiour could not be compelled to Inteft the Com- 
5: priſer, except the Compriſer payed firſt to the Superiour a years Duty of. 

the Lands, albeit the Compriſer offered a years_Annualrent of the Sum 
þ for the.which he had Compriſed -,, W hich the -Zords found nor, ſufficienc, 
: ſcing he had not Compriſed an Annualrent for his Principal Sum ont ot the 
t C 4 : Lands, 
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Lands, but that he had Compriſed the Property of tie Land, In the ſams 
Proceſs, the Lords found that the Superiour could not be compelled tore 
ceive theCompriſer, except that he ſhew that the perſon from whom heCom. 3 
priſed, or ſome of his F redeceflors to whom he was appearand Heir was Intet;: 
ot before in theſe Lands, as Vaſſals to the Earl of Rothes, without which 
were proven, the Superiour could not be charged, Actor Azton, Alter 
Hay Clerk, Yid. 21 Decemb, 1626, _ contra Town of x4 
dinburgh, 12 March 1629, Colmſly, Penult March,1637, Paterſon contty? 
DIUVTAY, | 
Lo, Leſlie contra L, of Pitcaple, Eodem die. : 
O, Leſlie having purſued the L, of Pitcaple,who held certain Lands off 
him by ſervice of Ward and Reliet,for payment of the Vaills and Du 
ties of the Lands of all years during the Ward; and fick+like, of all yea 
during the Non-entry. ot the appearand Heir, atter the expiring of then 
Ward, The Lords tound,that the Super:our nor his Nonatar could not have? 
Aion tor the Maills and Duties of the Lands of any years curin2 which thi 
ſamewas in Non-entry, betore he obtained Decrect anj Declarator find. 
' ing the Lands to be in Non-entry, preceeding the which Declarator the Su.) 
| periour could aot have right to {Miaills and Duties of the Lands ot any year 
Preceeding the Declarator, but for the preceeding years he had only right 
to the Retour'd Duty, and no tuither, except a!wayes the three Terms 
ik immediatly ſubſequent to the Ward z for the which three Terms allaner.”% 
\& Iy, and no more, the Non-entry was found to be of the nature of the Ward, 
"1 and that the Superiour might ſeck the Maills of the Lands for the three # 
Terms, without a Declarator of Non-eatry, fick-l:ke as he might do during: 
the time of the Ward, without any Declarator, but after the expiring of” 
| the three Terms the Non-eatry ceaſed to be of the nature of the Ward, ſo 
1 that he could get no more but the Rerour'd Duty betore Declarator, 
| | This ſame Cauſe being thereafter called again in preſence of the Lords, 
F 
, 
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and the Parties heard to Diſpute at length therein. The Lords de now 

found, 2s 1t is here nored, that before Declarator, the Superior not being* 
| in poſſeſſion, nor his Donatar of the Lands, by vertue of the Ward, - he! 
"ſo could (eck n more tor the vue pg wp ſublequent to a Ward EXCEpt®* 
'F the ketour'd /2ill. Alſo they found, that the Retour of the whole Baro- *? 
Ml ny, whereot the Lands Libe]''d was a part, ſetved tor the Lands tallen in I 
'k Non-entry,coexc)Judeany further to be ſought tor theſe Lands before De: q 
clarator, except the proportion of the Mail towhich the whole Barony was o 
| Retoured, albeic theſe Lands were not ſpecially Retoured per ſe, Actor Hope y 
+ & Aiton. Alter Peebles & Baird, Hay Clerk, Yid. 5 Feb, 1623, Mark® 
'K Key contra Scot, wid, 19 Fuly, 1631, E. Kinghors. ; 


l; Gordon contra L. Gairlies, Eodem die, | | 
| i He L, Gairlies having obtained Decreet againſt one Gordon, decern- FE 
ins to render unto him certain RentalPd Teind-Bolls intrometted 
| with by the Defender after Tahibition, which interrupted the payment of 
i the old Duty uſed tobe payed therefore by the Defender, which being de- Al © 
| | fired to be reduced by Gordon , upon this reaſon, viz that the L, Gairlies WR 
0 had received payment of the Kings Taxation impoſed upon the ſame Teindg WMA 
for this {ame year, of the which he had obtained Decreet, whereby the Wt » 

Purſuer had prejudged the Inhibition ſerved for that year, fo that the De- 

fender could never be purſued for any greater Duty tor the Teinds of that 
year, neither in Rental'd Bolls, nor otherways, but only for the old Dys ] 

ty accuſtomed to be payed by the Detender tor the Teinds the years pre- 

; cetding 
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1Y ceeding the years controverted: -In the which duty the-ſam payed for the 
eB Taxation ought to be allowed in the firſt end thereof pro tawto : Which rea- 
1-3 fon the Lorgs tound.no ways relevant, but afſoilzied theretrom,in reſpeR rhe 
+ Decreer was not given for ſpoliation of the Teinds, but only for payment 
1 of the Renral'd Bolls, which they found not to be of the'nature of a Spuil. 
a zic, and allowed only the payment of the Taxation in the firſt end of the 
£4 Rental'd Bolls decerned.. Attor Neilſon, Alter Belſhes. Gibſon Clek, 
1 id, 13 Feb, 1627, E, Linlithgow, 22 Feb, 1628, Lo. Lowdoun,, 


1 Murray of Lochmaban contra Scot of Harden, Eodem dit, 

3 N 2 Decreet Arbitral betwixt Scot of Bonnitouwn and Scot of Haining; Scot 
of. 4 I ot Bonnitoun and his Heirs are decerned to have three Chalders of Victu- 
U22 al yearly and perpetually our of certain Lands pertaining to Haining, which 
93 being bruiked conform to the Decreer, and uplifted by Bonnitoun,and alſo 
he's | by his Heir after his Deceaſe, the Heir thereafter remaining year and day at 
"2 the Horn, Zohn Marray of Lochmaban,as Donatar to his Liferent, purſues for 
2 that yearly Dury during the Rebels Lite-time againſt which Scor of Har- 
den, Donatar to the fimple Eſcheat of this ſame Heir, alledged the ſame 
belonged to him by the ſimple Eſchear, in reſpe& the Decreet Arbitral 
fell under the ſimple Eſcheat y and albeit thereby the ViQual was ordain- 
8 ed to be payed to the Heir yearly thereafter perpetually, yet that could 
2X not cauſe jt pertain to the Donatar to the Liferent, ſeing it was neither a 
2 Liferent-right to the ſaid Heir, nor an Heretable Righc, and had no hold- 
rd, © ing, nor no lawtul ſecurity perfeted thereupon, without the which ic 

® could not fall under a Liferent-eſcheat, but behoved to pertain to him 


2. vertue of his ſingle Eſcheat acquired long before this Donatars Right - 
oF W hich alledgiance the Lords repelled, and found no more fell under the 
102 fimple Eſchear bur ſo many years bygone as were owing the time of the 

giving ot the ſaid ſingle Gitr, and that all the reſt fell under the Literent, 
as, In this ſameProceſs, theReli& ot Scot of Haining having compeared and alled- 
v0" ged that her Husband (out of whoſe Lands the foreſaid yearly Duty of three 
rv 3 Chalders V iQtual was appointed to be payed by the ſaid Decreet-Arbitral ) 
cx 


had by Charter and 5eafin Intett her in the ſaids Lands before the date of the 
PPE 2ſaid Decreer, during her Litetime z ſo that theſaid Decreet being after her 


10-2 Right, and ſhe not being a ſubmitter nor conſenter to the Decreet, the ” 


102% Donatar nor the Rebels ſelf could have no Duty out of the foreſaids Lands 

#:during her literime, This alledgiance the Zords repelled,becanſe the Donatar 
offered to prove by Reply, that che Chatter and Seafin was bur baſe, 8t- 
ven, by the Husband to the Wife, Likeas S$cor of Bonnitoun during jo 
litetime,and after his deceaſe his Heir the Rebel, whoſe Liferent was craved, 
remained in pofſeffion, not only during the liferime of the Relidts Husband, 
bur alſo'diverſe years after his deceaſe 3 the Relit doing no lawful deed ro 
rn- recover pofſeſhon by vertue of her Right, nor quarrelling the R ebels poſſef- 
ed ayfion, which ſhe might havedone after her Husbands deceaſe, if her Rigkr 
of A had been lawful , bur ſuffering the Party to bruik the faid ViRtual conform 
ie. $$ to the Decreer Arbitral,ſo that now ſhe cannot obtrude that Rishre. W hich 
ics Reply the Zords admirtedt ro the Purſuers probation, © Aor 253 4 
ads Wy ter Scot. Gibſon Cletk. Fid,'8 March, 1622, Goodwife of Corſindiay,. 
he WR vid. 22 Novemb. 1628, Clappertons. 


| 


” oP: = a wa contra L, Haltoun, Fune 15, 1622: T | 
n= hk Roſlime pur ves a Declarator gf Literetit of the Lands of Alderffoun, 
a againſt the L, of Helroun,” wherein Haltoun baving proponed ah ex- 
'a# D Ception 
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ception of Improbation againſt the Hornings whereupon the Declarato: was 


id being admitted, and the Cauſe holden as concluded upon that 
Ts, ro the concluſion, and betore the adviſing of the Procels, 
the Purſuer produced certain Articles of approbation of the Hornings, which 
he deſired to be received and diſcuſs'd by the Lords: W hich the Lords 
found ought not to bereceived, nor taken in after the Improbation was cOn- 
cluded ; and ficklike refuſed ro take the imprevers Ozth upon the verity 
of the Hornings, which was defired by the Purſuer, in reſpe@ that the Pro- 
ceſs was concluded by receipt of the Depolitions of the Witneſſes inſert, at- 
ter which it was not time to ask the Parties Oath, Actor Hope, & 
Fairlie, Alter Nicolſon & Lermonth, Gibſon Clerk. 


Gordon of Clunie, contra Meculloch, or M clellan, Eodem die, 

N an Action of Sp uilzie purſued at the inſtance of Gordon of Clus 
| nie, againſt one M*culloch, or Mc6clelian, wherein after Litis-conteſtati. 
on made, admitting the Summons to probation, 1n abſence of the Deten= 
der. The Defender compeared, and defired to be reſtored to pognne a pe= 
remptor exceprion, which he offered to verifie inſtantly , there being no 
Witneſſes produced; neither ot before, nor at that Te:m any ready to be 
produced, nor no other probation deduced by the Putſuer: Which the Lords 
would not admit, nor ſuffer the Detender ro compear to propone any De- 
fence, albeit the Purſuer had adducedno probation upon the Libel, becauſe 
of the ſtate of the Proceſs, which ſtood not ar the firſt Term ot Probation, 
but that ie wasat the ſecond Term of further diligence, after the which the 
order and courſe of the Proceſs could not be interrupred as after the firſt 
Term, by receiving of any exception; and ſo found thir in the like caſes, 
after the ſecond Term, the Defender ſhould not be heard to propone any de» 
fence againſt the Aion, which was competent before Litis-conteſtation, 
ARor Belſhes, Alter Nicolſon, Gibſon Clerk, Nota, This ſame was tound in 
the like caſe 7 1cr7mmin4, berwixt the Sheriff of Forreff and the Earl of 
Nithſdale, Feb, 2. 1625. Nicolſon being for the Purſuer, Hope tor the De- 
fender, Gibſon Clerk, 


Sir Fames Erskine contra Stevin, Fune 25, 1622. 

yN an Aion purſued by Sir Fames Erskine contra Stewvin, {or removing 

tom the Lands of Ti#/ibedy ; the Defender alledged, thar-he ſhould noc 
remove, becauſe he btuiked by tollerance of Fohn Stewin, who had a Tack 
of the Lands Libell'd, during all the days of his lifetime, ſer to him by the 
Purſuers Author, and which Fohn Stevin Tackiman is not warned, To 
which it was anſwered by the Purſuer, that it was not neceſſary to warn the 
alledged Tackſman, except the Defender would alledge thart he were on 
lite, ſeing the Tack being ſer only for his literime, he ought to alledge 
and prove that he was living the time of the Warning, and ſo: much the 
rather he ought to alledge the ſame, ſeing it is ſo long fince the Tack was 
ſett, viz,in Anno 1559 and theTackſman is out of the Countrey, and hath 
been ſo thir many years, and fince hath never returned, It was Duplyed, 
That he had no neceſſity co prove that he was on lite the time of the War- 
ning, becauſe he being once on lite, preſwmitar de vita niſi probetur mors, 
The Lords found no neceſſity to the Detender ro prove thit the Tackſman 
was on lite, ſeing the preſumprion of the Law proved the ſame ( he being 
once living) and therefore tound the exception relevant withour that aſt: i- 
tion, except the Purſuer would alledge that he were dead ar the time of the 
Warning poſitive, Attor Hope & Rollo, Alter Paip, Gibſon Clerk, 


Lo, Borthwick 
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Lo, Borthwicks Bairns contra their Father, Fodem die. Wy IR 
N an Aion of Declarator purſued at. the inſtance of the Lord Borthwicks 
Bairns, as Donatars to their Fathers Eſcheat. The Lords tound the 
ſame to be null, ſeing it *was alledged that it. was ſimulat; taken to the 
Rebels behove, in ſo far as it was taken to the behove of his Bairgs, he re- 
maining Rebel, which was alike as it it had been taken.to himſelf , which 
alledgiance the Lords tound relevant - but here the Bairns were in poteſftate 
patria unforisfamiljat, Nicolſon for the Purſer, Yid: 20 March,1623.Dats 
garno con: E: Marſhal, where the contrair ſeetns to be done, except that the 
Donatar was not n poteſtate, 


Inzlis contra L. Capringtoun, Fune 26, 1622, RS 

N an Action ot Declarator of the L: ochiu/iries Eſcheat and Liferent, pur- 

ſued at the inſtance of Foh» Ing/s, who was Donatar thereto. The L: 

of Capringioun , who was a contrair Donatar, compeared, and alledged, 

that the Gitt could not produce an Action to the Purſuer z for albeit his 

name was inſert therein, yet ſeing he offered to prove, that it was ta» 

ken, and purchaſed,and exped the Seals,upon the 1.0. 0chiltries own C my 

and Expences, and upon his Moyen, it was alike as it his own name had 

been inſert therein, and muſt be compred as done to his own behoye, and ſo 

could not be ſuſtained againſt him, who was acontrait Donatar, and alſo a 

Creditor, eſpecially ſeing the Gife never became the Purſuers Evident, 

till very lately, beforethis purſuir, but ever ſince the date thereot remain- 

ed in the Lord Ochiltries own cuſtody, and in Gilbert Neilſon his Agents 

| hands, It was Anſwered, that ſeing Fohn Inglis's name was inſert there- 

iri, who noi uſed the ſame to-his own behove, and that the ſaid Fohn was a 

> BF rrcue Creditor to the Lo, 0chzltrie at the time of the ſaid obtainitio bt the 

Gift, albeir the Lo: Ochilrrie had exped the Gitt upon his own Charges to 

the Purſuers behove, to whom he wasDebitor then truly, thereby to give him 

ſome ſecurity tor his Debt, that ought not to prejudge. the Purſuer in his 

Right, for the Debicor might as lawfully procure that Gifr to his Creditor 

for his (atistaRion, as he might otherways have lawfully payed him : And 

further, he offcred to prove that the Donatars ſelf payed for a part of the e&- 

pences in expeding of theGift, ſo that the Detender could not be heard to 

quarrel the {ame upon the foreſaid alledgiance. The Lords tound the al- 

ledgiancerelevant, notwithſtanding the anſwer made thereto, Actor Lawtie 

& Nicolſon younger, Alter Hope & Neilſon. Gibſon Clerk. Fid; March 
11, 1624, William Dowelaſs, * © | 

Biſhop of Aberdene, coritra his Tennents, and the Lo: Drumlan- 
| . Fig's Son, Penult June, 1622, wp: 

N adouble Poynding purſued at the inſtance ot ſome of the Tennents of 

the Biſhop -lands of Aberdene, againſt the L, of Corſs being then Biſhop, 

on the one part, and Dowplaſs, Son to the Lo. Dramlanriz on the other 

part, either of them claiming ta the Duties of the Lands, the Biſhop as a 

part of the Patrimony ot the Biſhoprick, and the other claiming the (ame by 

vertue of a Penſion given by Umquhile Biſhop of Aberdene, to 

\. -» . Domglaſs of Tofts, during his lifetime, containing power to trahſo 

ferr the ſame to an Aſfigney at any time in his lifetime; and upon the which 

Penſion Decreet conform was obtained by the Penſioner, and continual pol- 

ſeſſion had by him of the Duties contraverted, which were Aſſigned in the 

Penſion for ſatisfaRion ot the ſamez which Penſjoner contorm to the Cauſe 

and power ot the Penſion had transterred and aſſigned the ſamine in favours 

ot the (aid Dowelaſs, the other Paity now complain'd upon} by. 4 

2 lawful 


f 
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lawful Diſpoſition of the ſame made to him by the ſpace of a year and an 
half, or two years at moſt before his deceaſe, and who deceaſt bur by the 


ſpace of a year at the moſt before the dependance, after whoſe deceaſe the | 
ſaid Dowelaſs, to whom the Penſion was afſign'd had intented his | 
Aion of Letters conform, and in reſpe& thereof, he alledged that he ought | 


to be preferred to the Biſhop, The Lords repelled the Penſioners alledgi» 


ance, and tound the Biſhop had right to the Duties foreſaids, and not the | 
Penlioners Aﬀſigney, becauſe it was alledged by the Biſhop, that the Pens | 
ſioner, notwithſtanding of his Tranſlation made in favours of this Party, ! 
had remained in poſſeſſion of the ſaid Penſion during his litetime, and the | 
Aſſigney never apprehending poſſeſſion, nor making intimation of his Right, | 


could not claim the Rightatter his Authors deceaſe, which took no effe&t 


by poſſeſſion in his Authors lifetime, as. ſaid is, nor no intimarion being Þ 
made thereof: Which alledgiance of want of poſſeſſion and 1ntimation in 3 
the Penſioners lifetime, The Lords found relevant to cauſe the Afſignation be- % 
. come ſimulate and excin& ; albeit it was anſwered, that the want of poſ- 3 
ſeſſion could not make a Right which was lawtul of it felt, and which was ? 
made by one having power to make the ſame ( and whoſe power, was con-} 
fels'd by the Patty) to tall, (eing the Penſtoner, or his Executors would | 
be comprtable to the Party Defender for the Duties uplitred and poſleſt by} 
him ever fiace he was denudeds which was repelled by the Lords, and the® 
Biſhops ailedgiance tound relevant, as ſaid 1s. Actor Nicolſon elder. & 
Lermonth, Alrer Nicolſon younger & Mowat, Scart Clerk, Vid. 
28 Feb: 1628, Mauld contia Mathers, 17 Decemb: 1628; Chalmers con, | | 


L, Craigivarr, 18 Decemb: 1633, Biſhop Sf. Andrews. 
Carmichael contra Lermonth, Fuly 2, 1622. 


JN an Aion of Declarator of Literent of ſome Lands which were holder 


by one Lermonth of the Laird of Kilſpindie, and purſued by Carmichael 
Donarar conſtitute by the Laird of Kil/pindie, The Lords found that this 


Summons needed not to abide continuation , ſeing the Donatar pros-} 
duced a Sealin to verifie that the Superior,viz, the Laird of X;/JYfnaie was 
Infefrin the Land, and that there was no other neceſſity to prove any more! 
that acontinuation might appear to be requiſite : fort that part of the Sum-M# 
mons, that the Defender held the Lands of X'i/ſpindze, needed not be pro-# 
ven, ſcing he might diſclaim him to be his Superior, and fo found, that che# 


Action needed not be further delayed by continuation, And this is con- 
erair to the Deciſion made, 22 Novewb, 1621, In the Adtion L, Mackad! 
againſt Xobers Stuart 5 But the Lords declared in time coming they would 
decide, where the like queſtion occurred, conform to the laſt Decifion,wiz,) 
T hat in ſuch caſes there ſhould be no continuation where the Superiors Sea-} 
fin is ſhown,and the Defender to be year andday at the Horn, Actor. | 
Alter Hay Clerk, Vid. 23 Fune, 1625: Lo: Stormogth, 6 March, 
I624, Dowelaſs, vid: 24 March, 1632, L, Lochinvarr. 


French and the L+Thornaykes contra _—_ Fuly 3, 1622, - 
N anAction fordeclaring of the Marriage of the Heirs of L, Thorndykes pur- 
ſued at the inſtance of French-land, againſt John Cranſtoun, The Lord 
found the requiſition made to the Heirs not valid'to inter the double d 
the Marriage, becauſe the Donatar who made the requiſition, at the rim: 
of the requiſition, had not the Gift in bis hands, which 'gave him right « 
the Marriage, and whereby it might have been then known that he had 
power to require, and the faid Gift was not then ſhown nor exhibited, for 
the Inſtrument of the Requilition produced, albeit it bore, that the Pur 
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ſer os Donatar, and having the Gitt of the Marriages required,yet it bore 
not that the Gift was there extant, and. was then ſhown and exhibite by 
him 3 W hich the tords found ought to. have been dore, and therefore 
would not ſuſtain it, albeit the Purſuer offered to prove in fortification 
of the Inſtrument, by the Witneſſes. inſert therein,. that the Gift was 
at that time. extubite and ſhown, and was extant and read, which was not 
admitted by the Lords, ſeing they found that the Inſtrument ought to have 
proported the ſame - Sicklike they found the ſame Inſtrument not fiffici- 
ent, becaule the Parties were required to come to the Dunatars own Lodg- 
0g, where he remained in Edinburgh for the time z whereas the L[ ords tound 
that they ought to have becn required to come,to treat and confer upon that 
urpoſe of Marriage in ſome common unſuſpett place, as toa Kirk, or Tol- 
SS, or ſome other ſuch=I1ke, and not to the place of the Purſuers refi- 
dence : And the. Lords tound, that this. and the like rcquiſitions being 
made to perions Minors, needed not to. be made to their. Tutors and Cura- 
tors3 but found this ſufficient, being made to the Minors themſelves, bee 
cauſe the conſent of Tutors and Curators is not requiſite to the Minors Mar- 
riage, and fo they needed not to be required, - Alſo in this ſame matter,the 
Lords found it was no diſparagement, , albeit the Party cftcred, was 110t e- 
qua) in Rent with the Party required z and albeit: that the Party offered 
had no Rent, ſeing he was «qual in Blood with the Party to. whom he 
was offered,for diſpar:igment conſiſted not in the Means,but in the Blood and 
Parentage, or in the deteRs and imperfeRions of the body, as it he had 
been blind, or lame,or dumb,or ſuch like, or in the great incquality of years, 


> as if an old man were offcred toa young woman, : Attor Hope & Scot. Alter 


Nicolſon, Belſhes,&& Cunninghame. Scot Clerk. Vid: 11 July.1622, betwixt the 
ſame parties. 13 Novemb: 1622. L, Baſs, 7 Feb: 1628, Ja: Maxwell, 8 De- 
cemb: 1631. L.Cleſþ,26 June,1628, L.New-wark, 8 March,1627, E. Rothes, 


Donatar to the E. Tullibardine's Eſcheat, contra —— 5- 1622, 
N an Action of Declarator of the Earl of Tallibardin's Liferent, purſued 
by. a Donatar, and the Donatars Aſſigney, who was a Creditor to the 
Rebel. -The Lords repelled the,alledgiance which was une x againſt 
the Declarator by Thomas Adiniteun Creditor to the Rebe), founded upon 
the Compriling led againſt the Rebel of th- Lands, defired to be declared, 
and publick Infeftment granted by the..King's Maje#y to him of the Lands 
Compriſed, and diligence by purſuits intented thereupon, which wasa good , 
and lawfu] poſlethon, as the Excipient Ittedged 3 which Exceptionand [n.._ 
fefrment foreſaid, Right and Diligence therein contained, The Lords found 
could not take away the Liferent which pertained to the King, and fell by, 
the Rebellion, and by lying thereat year and day, ard which was gifted to 
the Donatar before the Compriſing, and albeit no more diligence was done 
by the Donatar before the deducing of the Compriſing, yet the Lords found. 
that the Liferent pertained to the King, and the Compriſers Infeftment was 
affeRed with that condition of his Debitors Liferent, whereof the King nor 
his Donatar were not prejudged by the Subſequent Infettnmient granted by 
the King, which proceeded upon the Compriling, as ſaid is3 and ſpecially, 
{cing the right tothe Liferent and Gift thereof was devolved upon another 
Creditor of the Rebels, who was madeAfſigney thereto by the Donatar, and 
which Aſhgney, purchaſt the ſame for a further ſecurity of .certain Lands 
bought by him from the Rebel, "and to the which. Lands bought: by him he 
reltrited the. Declarator 3 which Aſſigney was found to be ina better. caſe 
than the Donatar, who was alledged have, procured the Gift to the Re-. 


bels uſe, and which was not reſpeRted, it not being alledged that the Aſſigney \ 
D 3 Was 
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was partaker of that Fraud, AQor Hope & Nicolſon. Alter Peebles & A 
fon, Gibſon Clerk. Yid. 10 Decemb: 1623. Dowgliſs contra Belſhes* 


French and the Es of Thorndykes, contra Crarſfton, July 11. 1622. | 

N the Aion purſued at the inſtance of French of Frenchland againſt} 
L, Thortzdykes, for the Marriages of the appearand Heirs of Thorndykes,be. 
ing three Siſters, whereto the L. of Frenchland claimed right, as Donatar 
thereto, conſtitute by the King's Maje#y. It was alledged for the Defen- 
ders, whoſe Marriages was acclaimed, that they ought to be afſoilzied, and 


that they ſhould not be ſubject in payment of any Marriage, becauſe the 


Lands falling in Ward by the deceaſe of their Umquhile Father,who was the 
King's Majeſties JaſtTennent thereof,and ſo by that Ward the Marriage of the 
Heir or appearand Heir of thatVaſla],pertained to the King, It is truethat the 
Dcfun& their Father,left a Son behind him, who was Brother to theſe Women 
now Defenders, Which Sons marriage was gifted by the King's Majeſty toa Do- 
natar,who had recoveredDecreet thereupon for a Sum modified by the Leyds, 3 
tobe payed in ſatisfactionthereof ,and which Sum was payed z But therefore | 

that Marriage of the appearand Heirs being declared againſt the F xcipients, 
fince the deceaſe of the ſaid appearand Heir, and alſo being payed by them 
the ſame muſt liberat the Defenders from all payment of another Marriage, 
ſcing they alledged that by the deceaſe of oneVallal there could be no Marti. 
ages ſought but only one, This alledgiance was repelled by the Lords;and 
it was found that one Vaſſal deceaſand, the Marriage of his appearing Heir 
dying Marriagable, albeit never entering to the Lands, pertained to the 
King, and after that appearand Heirs deceale, the Marriage of the next ap- 
pearand Heir Marriagable, and after his deceaſe, the Marriage of the nexe | 

appearand Heir, and fo forth ſucceſſ122, of ilk appearand Heir Marriapable 
after others, Low many ſoever they were 3 and albeit they nor none of 
them were entered to the Lands, but that they died before their Majority, 
the Marriage of every one of them pertained to the King 3 and fo that by the 
deceaſe of one Vallal, as many Marriages fel] tothe King as there ſhould haps 
pen tobe appearand Heirs to the Vaſlal; and that the payment of the Mar- *® 
riage forthe firſt appearand Heir marriagable, eleided not the right of the | 


' Marriage ofthe next appearand Heir to that VaſſaFFafter the firlts deceaſe, 


and fo forth, from the ſecond tothe third and fourth, and further how ma- 
ny ſoever there were,the ſaid appearand Heir dy ing martiagable3 and this 
they found they would obſerve hereafter, where the like caſes occurred, 
which wasnever decided betore at any time, 
In this ſame Proceſs the Lords tound, that a requiſition made to the 

arty whoſe Marriage was ſought, to come to the Kirk to accompliſh the * 
om, was not ſufficient alone to infer an Attion for the double avail 
of the Marriage, except there had been alſo a lawful requiſition made to 
that party to come to ſome unſuſpe& place, for conferring with the perſon 
who was offered, and which conference ſhould have been required tohave 
been had, before the time againſt which the requiſition was made to come 
tothe Kirk, for accompliſhment, &c. without which requiſition to come 
and conferr had preceeded, The Lords found the other could not be ſu- 
ſtained. AQor Hope & Stuart, Alter Nicolſon, Belſhes & Craig. Scot 
Clerk. Vid: 3 July 1622, betwixt the ſame Parties. 


Caldwell contra Caldwell, July x8. 1622; 
N an Aion of EjeRion purſued by Caldwell, which was Libelled to have 
|| been committed by Ca/dwell Detender, beinga Woman, and whom the 


Defender 
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fender alle have becn clad with a Husband at that time, when /, 
\ Purſuer Þ « affirms that ſhe committed the Eje&ion,which 

- aftcx the deceaſe of ber Husband, and there- 

{ ought to be granted agaivſt her, while the 

cirs or EXC to repreſent her. Umquhile Husband 
ere called in f the Aion had been purſued again 

\6 Defender while her ved to have been calledz 

being purſued againſt her after his death, ſome to repreſent 

dgjance, and ſuſtained 


' The Lords repelled the alle 
Libelled to have committed.the 


he Woman who was 
a&, and fo | « or Executors of the De- 
n&s Husband { 7 gaipſt rhe Womans (elf, as 
ommitter, © 0x4 cap | AQor Miller for the Defender. 
Stuart contra Bannerman* 


Clerk. Vid. 16 Feb, 1633+ 
July 19. 1632. 


contra | 
againl(t which was intent- 


N an Aion purſued by 
ed by the Purſuers 45 Heir to his Predeceſlor, and for inſtruRing ofhim 
d at his own inſtance, before the 


oduced a Decreet recovere 
berdene, as Heir tO that Gme Predecefſor, verified in that 
he Lords found was not ſafficient to prove 


duced ſome other ſufficient Writ in 
hich ſhould be ſuſtain- 

in that. Decreet, el- 

d in the 


petently p 
be in this 


Weir of Blackwoo 


1 contra Durbame, July 205 1622. 
Married upon a Daughter of the Lord El- 
Marriage begets 2 Bairn upon 
d after the birth of the Bairn, 
in Sum ; which 
e maker : The 


ins 
rd of Adu 


in cxpre 
which was not 
and could not produce Action at no perſons 


| pers canſam, albeit the cauſe of the turpitude Prece 
Bond : for it was alike Þcing pr amium adulterii & 4irpiiu 
Clicrk, Yid. 18 Feb, 1624. Ferm coritra 


& Hamilton, Alter Hope. Scot 
Wiſharts = 


Cranfton contra L.. Of Faſtniſbit, eodem die. 
wt John Cranjton,and the L.of Eaſtnisbit, a 


©N an Action depending betW' 
being conceived, wherebythe party obligec 


Bond of this tenor and. nature 
um then borrowed, and tO \nteft the Creditor in 


was bound to pay the 5 

an Annualrent yearly therefore 3 and Yet notwithſtanding of that Here- 

table Clauſe, the Debitor was, by an poſterior Clauſe of. the obligation, 
D 4 bound 
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bound: to pay the Sum at what time the Creditor ſhould pleaſe to fe 
the ſamine, upon an ſimple charge of fix days preteeding : the Debit, 
giver of this Bond, his Land-being compriſed,for the principal,and ex penk 
therein-contained,. The Lords found, the compriſing null, becauſe tt 
Debitor was not charged upon fix days to pay the principal Sum, wit 
out which Charge had preceeded, no Compriling could be deduced fe 
the principal Sum; for albeit, by the foreſaid poſterior clauſe of 1 
Bond, the neceflity of an requiſition was taken away, which is require 
in an Heretable Security, yet there was a neceflity, by that fame Clauſ 
of an preceeding charge on fix days. AQ. Nicolſon & Craig, Alter Hope & 
Stuart, Gibſon Clerk,vid, 6 March 1623, Finlaſon con- Johnſton, 2 Mar 
1624. Colthird con, Paterſon, 


Eodem die. 
" A N exception being admitted to probation againſt a Removing pur 
ſued by againſt Excipient, bearing, 


That the Excipient had Tacks to run for Terms the time of the Warning, 
and for proving thereof, two Tacks being produced, one whereof thc 
lat year cf it was expired that year of the Warning,and another Tack (ct 
ſome years after the firſt Tack, for certain years therein contained, where 
of the entry was appointed to begin at the expiring of the other former 
Tack, and which poſterior Tack was dated by the ſpace of two years 
preceeding the Purſuers Right : againſt which Tack it was objected by 
the Purſuer, that the ſamine could not prove the exception, becauſe, al- 
beit the ſame preceeded the Purſuers Heretable Right,yet ſeing the time of 
the entry thereof was deferred to the time of the expyring of the firſtTack, 
before the expyring whereof the Purſaer had acquired the Heretable 
Right of the Lands, and fo he was Infeft before the time of the Defenders 
entry, and the interveening of that HeretableRight in his Perſon, who was 
ſingular ſucceſſor in the Right of the Lands, was a lawful impediment, 
why the ſecond Tack, which was aſeveral and diſtin Right from the 
firſt, and not inſert in one Body, and to the which the Excipient could not 
be heard to aſcribe his poſſeſlion,in reſpe& of the firſt Tack, at that time lan- 
ding unexpired,couldnot be obtruded to take effe& againſt the Purſuers He- 
retable Right foreſaid, he being ſingular ſucceſſor, as ſaid is, and the faid 
Tack againſt him could not be reſpeted, as cohering with the former 
Tack, but only ought to be reſpefted, as if it had been ſet, appointing the 
entry thereof to begin at the year after the warning ſpecified, for in 
effe& it is ſo conferred, and if it had been ſo ſer, it would not have de- 
fended againſt the Purſuers Heretable Right, but might have produced | 
warrandice againſt the ſetter. This alledgiance proponed againſt the 
Tacks was repelled by the Lords, and the Tacks ſuſtained, ſein they 
were lawfully ſet ab initio before the purſuers Right. AQor Hope & 
Miller, Alter Nicolſo# younger. Sir William Scot Clerk, vid, 11 July, 
1627. Wallace, 


E. of Deſmont contra Hay, July 23, 1622, 
Tf an Action of Redemption purſued by the E. of Deſwort,againſt Hay,for 
redeeming of certain Lands compryſed from the Comprylſer,by vertue of 
the legall Reverfion. The Lords found, that the order of the Solemnity of 
this Redemption ſhould not be keeped ficklike as in other Redemptions, 
| which are uſed by vertue of  Reverfions conventional betwixt parties, 
except concerning the time and ſpace of the Requiſition and Premonition, 
Which in legal Reverſions requires tobe uſed only on fix days ;) and therefore 
they 
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they found in this Proceſs, the Requiſition made by vertue of Letters raif® 
ed by deliverance of the Zords,cravingCharges thereby to be direQed againſt 
the Party,to come and receive the Money, whereupon the Compryſing 
was deduced; with the Charge given by theMeſſenger, and execute agair.ſt 
him, conform to the ſaids Letters, not to be a ſuficient Requiſition, and 
found the order ſo uſed not to be ſufficientz and therefore afſoiltied from 
the order of Kedemprion, ſeing they found, that in order of Redemptions 
of thi nature, the Requiſition ought to be made by an Procurator, having 
power from the Partie torequire, and that Inſtruments ſhould be taken 
thereupon, in the hands of an Notar, and before Witneſſes,as in all other 
Redemptions. Actor. Belſbes, Alter, Cuningham, Gibſon Clerk. vid. Decem, 11; 
1638, Finlajon con, Weymes, 

L, Lagg contra the Baillie of Ha/ywood. Fuly 24. 1622, 

N an Action of double poynoing betwixt the Laird of Lagg, as Sheriff 
of Dumfries, and the Bailly of Hallzwood, for an ko of Blood, 
The Lords preferred the Bailly to the Sheriff, becauſe the Baillies Decreet 
was given before the Sheriffs, albeit the Sheriff had done the firſt gili- 
gence, by the firſt Citation and firſt Proceſs, by reaſon the Baillies De- 
creet waslong before the Sheriffs, asſaid is. Actor. Belſhes & Cunningham, 
Alter: Gibſon Clerk. : 
Davidſon contra L, Buckie. 26 July. 1522. 
TN an Action of Declarator purſued by Davidſon, Doriatar 
to the Eſcheat of L.F/wort againſt L Buckie,for ſpecial Declarator of 
an Bond of ſome Money which Buckie was obliged to pay to_Eſſilmont $ 
and whichBond bore not,that the Party was reſtand awand theSum theres 
incontained, but that he obliged him to pay the ſame, and . had no cauſe 
therein expreſſed, for the which it was granted. The Lords found, that 
the cauſe of the granting thereof might be proven by the Witneſles inſert 
in the Bond; for albeit the Bond was ptfre and ſimple in it ſel yet ſcing 
Buckie alledged, that it was given for an ſpecial cauſe condeſcended on by 
him, and which ſhould have been fulfilled to him by E#ſj{wort, to whom 
he was bound, and which was not fulfilled, no reaſon was .he ſhould 
pay the Sum, being obliged ex cauſa data, &- non ſequuta, and which he 
offered him to prove, by the Witnetles inlert, as ſaid is; Which alledge- 
ance, The Lords found relevant to be fo proven; albeit the Bond was 
in it ſelf pure and fimple, ſeing the Purſuer covild not condeſcend upon any 
other Cauſe, for the which it was given ; But this alledgeance, The Lord: 
would not admit againfi the Fiszk, and Donatar, but only againſt the 
Parties ſelf, to whom the Bond was granted. In this ſame proceſs, The 
Lords found an alledgeance of Compenſation, founded upon the like : 
Debt owing by the Rebe] to Bucke, relevant to compenſe the Debt ac. © 
claimed from him by the Rebels Donatar, which iT TNtained againſt the 
Donatar, to meet the Donatars Aion ; likeas if it had been ſought by 
the Rebels ſelf, Afor. Nicolſon & Lermonth, Alter; Hope & Lawiie. Hay 
Clerk. vid, June 23. 1626. Maxwel, Nowemb. 15. 1627, Black; Feb. 3. 
1635. Innes. Merch 3, 1624, Fletcher. 
L. Dundas contra Hamilton, 6. Novem. 1622» | 
"THe Deccaſt, L. of Dundas obtained Decreet againſt Umquhile 
| Hamilton of Peel, for ſpulziation of Tiends ; which !e- 
creet being deſired to' be transferred, at the inſtance of Sir James. Dun« 
das, Executor to his Father, obtainer of the Sentence, againſt the Oye of 


# 


the ſaid Umquhile Hamilton, againſt whom the Spulzie was decerned, ag 
E Aeir 


— ww A Claes er... 


24 The Deciſions of the Lords of Seſſion, 1622. 


Heir by progreſs to 11m qualified in the following manner,z72. In fo far as 
the Purſuer offered to prove, that the Oye Detender, was Heir to his 
Umquhile Father , which Father was Heir to his Father, who was de- 
cerned in the Spulzie, at the leaſt, he behaved himſelf as Heir to him, 
in ſo far,that as after the deceaſe of his ſaid Father, who was decerned, he 
had intrometted with his Fathers Heir(hip-goods underwritten, IN man- 
ner after-qualified, viz. That by the ſpace of four ye.rs, or thereby, after 
his Fathers deceaſe, he had entered, and dwelt in the houſe of Peill of 
Livingſton, pertaining to his father, where there being then within that 
houſe, his Umquhile Fathers beſt Board, and ſtanding Bed, wuh an 
brewing Caldron, he uſed the ſame, by eating at the Board, lying in 
the Bed, and brewing in the Caldron : Likeas, he delivered an great Por, 
which was the beſt Pot, to a Fleſher, for ſatisfattion of ſome Fleſh, fur- 
niſhed to himſelf, after the deceaſe of his Fatherz as alſo having fold the 
Lands & Houſe of thePeill to theE.of Linlithgow,he delivered,and freely gift- 
cd the ſaid Board and Bed tothe E. of Zinlith;ow, which was a Diſpoſiti- 
on, and Intromiſfion ſufficient of the Law, to make him Heir to his Fa- 
ther, and conſ.quently, to make the Defender his Son, who is ſerved 
Heir to his Father alſo, by progreſs to the Goodlir, his Father having intro- 
metted with and diſponed upon the Heirſhip Gouds foreſaid, as ſaid 1s, The 
Lords found not the forſaid qualification relevant, concerning theDefenders 
Fathers uſing of the Board, Bed and Caldron, to make the Defender, or 
his Father Heir to the Goodfir, and as to that part of the qualification a- 
nent the gifting of the ſaid Bed, and Board, and delivering of the Pot to 
the Fleſhers The Lords alſo found it not relevant to make him 
Heir, except the Purſuer would prove, that the ſame was gifted by writ, 
becauſe the particulars foreſaids,fo intrometted with, and diſponed, were 
but matters ot ſmall importance, and not of ſuch conſequence, whereby 
the Defender ſhould be found Heir to his Goodfir, In which Decifion, 
The Lords were allo moved by conlideration,that the Sentence defired to 
be transferred, was recovered about 36 years ſince, and that it was never 
execute againſt the Goodfir, againſt whom it was recovered, in his own 
time, nor againſt his Son 1n his Lifetime, but only now craved againſt 
the Oye, who was not born the time of the Sentence , and ficklike, that 
the Goodlir's Wife lived after the Goodfirs deceaſe,and keeped the Poſle(- 
Vion of the alledged Heithip Goods, 4. or 5, years after her Huſbands 
deceaſe, before ever the Son intrometted, At r. Aitor & Olyphant.Alter. 
Burnet, Gibſon Clerk. Yid. Jan, 17, 1627. Frazer con. L. Monimuk, 


L. Baſs contra Wanchops, November 13. 1622, 

I, Baſs being obliged to Waxchops, in payment of ſome Money, at 
. any Term againſt which he was required, and being required by 
one as Procurator, and in name of Waxchops, to whom the Bond was 
iven; and thereupon being charged to make payment. The 7 ords ſul. 
pended the Charges, becauſe the Procurator, who required,at the time 
of making Requiſition, ſhew not the Partie required the Procuratory, 
whereby he had power to require: And therefore the Lords would not 
ſuſtain the Requiſition, albeit the Creditor ratified the Requiſition at 
the Bar, and that alſo there was an Procuratory produced, Jawfully ſub- 
ſcribed before the Requiſition making, yet becauſe it was not ſhown at 
the very time, when Requiſition was made, it was not ſuſtained; albeit 
it was not alledged, that the Debitor, when he was required, - deſired to 
fee the Procuratory, but only becauſe the Requiſition bore not that 


the Requirer offered to ſhow his Procuratory, or that he ſhewed the 


ſame 
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W:.me. Agor. Hope & Nicolſon. Alt. vid. Fuly 3, 2622. Frenth and L. 
FT bornydykes- 


Bonnar contra Nicolſon, Fodem die. 


p* | N an AQiion purſued by Borwar, againſt Mr. Thomes Nicolſon, for Re- 


| duRion of an Decreet of Removing, obtained by the ſaid Mr. Thomas, 
hich Reduction, was founded upon an Rental fet during the Rental- 
ers Life-riwe, who was yet-living, by the ſaid Mr. Thomas Nicolſons Au- 


Shors, Tbe Lords tound 'the Rental mull, by way of Exception, and, 


hat it could not be, a ground,” to Defend! agaifſt the Removing, 
nd afſoilzied from the Reaſon, becauſe that Rentaller ſet-the - Lands 
ontained in the Rental, in Sub-tack to another Perſon, ard ſo had loſt 
he benefit of his Rental, by denuding himſelf of the Renta), which was 
ound not to be tranſmiſſible, and that the Lands could not be fer by the 
Rentaller to any other, albeit the Sub-tacks»+man offered , to put. the 
Rentaller again in his own Place , which was not ſuſtained. . Nicoljors 
er ſe, Alter. M*gif & Primroſe, Gibſon Clerk.' vid. March 21, 1623. L. 
raigy Wallace, July 5» 1625, L. Azton, | : ; 
Forbeſſes contra L, HMuckall, Eodeme die. , 
Wo Forbeſſes, viz, the Father and the Son, ns Principals, and with 
2 them the L, of Muckal, and ſome others as Cautioners for them, be-. 
ng all obliged conjunaly and ſeverally, in Sums of Money to an Cree 
Jitor, and the ſame two Principals, by the ſame Obligation, being 


bound for relief of the Cautioners, by the which Chuſe of relict,the faidstwo 


rincipals were not obliged conjunaly and ſeverally, as the Cauti- 


Wpners were all obliged to the Creditor, but only after this manner, vis, 


The ſaid Forbes and Forbes his Son obliged them to relieve 
heir (aids Cautioners. The Lord: found, that this clauſerefolved not in a 
onjun& Obligation, by the which every one of the faids two Principals 
ould be allanerly ſubjeR, in the relief of the Cautioners, itk one of 
df them for their own parts, but declared that thereby thy were ob- 
iged ConjunRly and Severally, ſeing that Clanſe behov'd to be ruled 
dy the Tenor and Courſe of the reſt of the 'Obligation , wherein the 
autioners, and Principals being obliged Conjur&ly and Severally to the 
reditor, equity craved, that the two Principals ſhould ſtand after this 
ame manner obliged to the Cautioners, notwithſtanding of the words of 
he Clauſe of Reliet inſert in the Bond, bearing as is abovewritten. 
\Qtor, Hope & Nicolſon. Alter. Aiton & Stuart, Gibſos Clerk. wid, 
eb. 13« 1624. Sinclar con, Sinclar, 


Liddel contra Dr, Rob, November 26. 1622. = 

N an AGton of Suſpenſion purſued by ' Liddell Midwife in 

| Aberdeen, againſt DoQtor Rob in Aberdeen, for Suſpending of an De- 
reet, given in favours of Rob, againſt the ſaid Liddel, by the Com- 
miſfar of 2 berdeen,decerning her to pay to the ſaid Rob, the Sum cf eighty 
pounds Scots, which was modified by the Commiſfar, for the Price of the 
uring of the faid Liddel, and pains taken by the ſaid Rob therein, as the 
aid Decreet proported. The Lords found in that ſame Suſpenſion, that 
Decreet null, as being given by the Commiſſar,who was not Judge coms 
petent to that nature of AQion, albeit the Party obtainer of the Des 
reet alledged, that the Commiſſars have ever been Judges to Adions 
wper ſalariis medicorum, of the nature, whereof that Aion was, and that 
he Commiſſars have ever been in uſe to decide, therein , 'and that the 
anon Law allows the ſame 3 notwithſtanding whereof; The Lords. 
E 2 found” 


\J_ | 
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found the-Decreet null as given: @ #0n ſav judice, - Aﬀtor.. Mowat, Alter, 
Nicolſon elder. Clerk. 


Murray contra Durham and theiLady Winton, November wlt. 1622. 
O'lr Fames Durbam being general Tacks-man of the Teinds of the Kirk 
of Selkirk, ſets # Tack to Sir: Fobn Murray of Philiphavgh, of ſome 
Teinds :of certain Lands pertaining to him, withih that Paroch, fot 
ayment of twenty pounds of Duty yearly ;'thereafter Sir- James: makes 
the Lady Winton Aſſigney to his 'whole Tack of the whole Kirk, and 
alſo ſpecially-to Sir Jolm Murray's Tack-duty, in whoſe Tack there waz 
a Clauſe irritant, that if Sir John ſuffered two years Duty to run in the 
third unpayed, the Tack ſhould be null. Sir Fob raiſes a Summons of 
double Poynding, alledging him to: be diſtreſſed by Sir Fames Durham 
and the Lady Wikton, for his Tack-duty, and defires that the ſame ma 
be given to:any who ſhall be found to have belt Right thereto, and in 
reſpe&t he made'offer of his Duty to-Sir Fame?, to whom he was /pect. 
#2 bound ir} payment thereof, before the expiring vf two years, there 


fore he deſires in that ſame Letters of double Poyndingy: that the ſamt 
may be found, by the Lords, to be ſufficient tg liberat bim at all Parti 


'hands,. and free him of the danger of the Clauſe irritant, This Cauſe be 
ing- called , Sir Fames compeared not, only the Lady Winton compear 
ed, and alledged, that the offer made to Sir James, could not purge thi 
Clauſe irritant, ſeing he was not the right Party, to whom the ſame ſhoul! 
have been offered, he being denuded, as faid is, before the Offer 
in favours of the Lady Winton. And whereas it was alledged, by Sir Foh 
Murray, that, his denuding could not put him in mala fideo make the offet 


to that Perſon, to whom he was bound, there being no Intimation there; 


of made to him, before the offer. The Lady Winton anſwered, that þ 
fore that offer, ſhe had Intentit Purſuit of Spulzie, upon this ſame Righ 
made to her by Sir James, againſt the ſame Party, viz, Sir Johns Mm 
ray for Spulzie of Teinds of other Lands, which were not comprehend 
ed in Sir John's Tackz In the which Aion of Spulzie, he had con 

arcd,and ſaw the ſame Right made to her by Sir James, which was th 

itle of that purſuit, and ſo he could not pretend ignorance of her Righ 


| nor to mjskep her by making of any offer thereafter to that perſun who 


he ſaw and knew to be denuded in her favours, and fo the offer not bein 
made to her cannot be ſuſtained, her Right being more than-lawtully inti 
mate to him by that purſuit founded thereupon, wherein he compeared 
and ſaw the ſame before his offer, It was Anſwered, That albeit that pw 
ſuit was founded upon that Title, and that he compeared therein, and fa 

the ſame ;. yct ſcing that purfuit was moved for Teinds of other Land: 
whereof he had no Tack, and that no mention was made in that cauſe, « 
the Teinds contained in thisTack,he had no neceſlity to take any notice « 
the Right, but ſo far as the ſame inſtrufted the nine for the Finds thet 
contraverted 3 neither can'that purſuit be reſpeted as an intimation for an 

other part of ber Right, but allanerly concerning the ſubje then acclain 
ed : for although he ſhould grant,that he knew that the Right extended te 
the ' whole, yet intimation ought to have been legal and orderly niade t: 
him of the whole Right, without which had been done, he cannot be put 


' In #2ala fide to have made this offer, but the ſame ought to liberat him 
* the danger of the Clauſe irritant. It was Anſwered, Seing the purſuit wa 


0 


founded upon that Title, which comprehended all the Teinds, albeit thi 
Feinds were not then contraverted,-yet he compearing, and ſeing that Tile 
whict 
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which was contained all in one. Body, he could not misken it for one part, \ 
and take notice of it for another part z but that purſuit ought to found. a. 
ſufficient intimation for all which was .comprehended within the Body of 
T that Writ, ſo far as concerned him who was then party in that purſuit; for 
if he had been making a ſpecifick intimation thereof, there was nothing «. 
requiſite but to deliver the ſame to the party to be read and confide 
by. him, which was done ,in the Purſuit foreſaid by him at length. 
The Lords ſuſtained the offer foreſaid , albeit made after the purſuit 
founded upon the Lady Wintons Right, which purſuit they found only 
to ſerve for an intimation of the Ladies Righit,. ſo far as concerned 
theſe Teinds, which was then contraverted by that purſuit, and would 
not allow the purſuit as a ſufficient intimation of the foreſaid Right for any 
other thing therein contained, . which was not purſued for by that action 
albeit the Title of that action contained all in one Body of orie Writ, for i 
a Party had intimate his Right pro parte, and had kept it unintimate, prd 
reliquo, the intimation could not have been reſpected, but. fo far as it was in- 
timate,ſo in this purſuit ought the like reſpe& to be had, ſpecially where the 
falling of the Tack'was,urged by the irritant Clauſe, Which was an odious 
purſuit. Ador; Nicolſon & Scot. Alter Hope & Stuart. Gibſon Clerk. FYid. 
13 Decemb: 1626,  E, Galloway. 27 January 1624, Stevin, 14 March 
1626, L.Weſiraw, . 31 March, 1624, Mr. Patrick, Sands, 15 June, 1624; 
Adamſon COntra Memitchell; | "Lge 
a Hamilton contra Roſs, Decemb: 6, 1622. + 
TN an Attion betwixt Hamilton of Milburn contra Koſi; The Lords found 

] an Aſſignation made by the Cedgnt, and delivered blank in the name of © 
the Aſſigney to the Receiver upon his own truſt, tight be filled up by the 
receiver of theAſſignation,with any perſons name he pleaſeto inſert as Aſſig- 
ney,and which he-might do,and fill up and inſert the name in the blank after 
the Cedents deceaſe,albeit irremained blank all the time of the Cedents lite, 
ſeing by making of the Aſſignation the Cedent was denuded,and the delive- 

ry of the ſame blank, in effeR gave him liberty to fill up what name he pleat 
ed, .in filling up whereof With any name' the receiver thought convenient, 
the Cedent who was lawfully denuded, by ſtbfcribing of the Aflignation, 
could not have prejudice by inſerting ofany name therein, Scot Clerk, 

Innes contra. Innes, . Decemb, 8. 1622, 
Ne Innes,Vaſlal tothe Biſhop of &Hurray, being holden by the exprels 
| Clauſe of his Inſefrment,to. compear in the Biſhops Court to be holden 

at the place of Spynie,and being unlawed by Alexander Innes of Cotts the ay 
ſhops Baillie, for not compearance in his Courts holden” af ariothet place 
than the place defigned by his Charter or Infeftnierit, which being Suſpert- 
ded on this reafon, - that he,ought not to campear in. no other, place than 
the place deſigned by his. Evident. The Lords ſuſtained the AR tinſawing 
him for beingabſent from that other place where the Courts were holden, 
notwithſtanding of the place appointed.by the Infefiment, becauſe it was 
alledged by the Baillie, -that the Suſpenger and his Predeceffors exprefly, as 
allo the reſt of the Biſhops Vaſſals bath been in uſe thefe 3o years bypatt, to. 
come to, that other place at which only the Biſhops Courts were kept, and 
not to the place deſigned in the. Infeftment 3 which alledgiance of the Sh- 


fpenders and his Predeceſlors viſe of coming to that other ace bring their 


own deed 5 The Lords found relevant to eleid the teafon founded upon 
the Infefttment, and place therein mentipnedJeing the Suſpender could not , 
_ nor alledge any. prejudice which'he could ſuſtain by coming to 
that place; where the Colirts were in uſe to be holden, ardby c— ; 
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from the place of his Infeftment, ARor Hitov. Alter Gibſon 


Clerk. 
E. Rothes contra Gordo of Hallhead and Cuſhny, Decemb: 10. 1622, 

N an Actionof Reduction purſued by the E. of Rothes, againſt Gordon of 
I Hallbead and Cufhny, The Lords found a particular Act of Parliament 
made in favours of the Earl of Rothes (whereby all deeds done fince a cer- 
tain time therein mentioned to any perſon in the Earls prejudice were 
annull'd ) to be a ſufficient AQ, and valid ro make any Infeftment, albeit 
preceeding theAR, being done fince thattime deſigned m the AC, to benull; 
albeit it was alledged,that theſe privat As could not be of force to take a- 
way parties privat Rights lawfully acquired, who were not ſpecially called 
to that AR, to hear their Rights annulled, and who if they had been cal- 
led, would have maintained the lawfulneſs of their Rights, that the ſame 
could not be taken away 3 for it was alledged, that all ſuch particular AQts 
which are purchaſt byParties,upon privat or wronginformation,ought not to 
prejudge theKing's good SubjeCts,who had not faulted,nor had been called nor 
Cited thereto,but that the ſame was underſtood,8& ſhould beunderſtood, when 
any queſtion ariſes thereupon, Salvo Jare Cujuſlibet, which clauſe and tacite 
condition z is comprehended and underſtood tobe in all ſuch Acts; which 
alledgiance was repelled by the Lords ,ſcing they found they could nct be 
Judges to annul an AR of Parliament, which was clearly conceived, and 

ad no difficulty in the interpretation, but the ſaid AR ſtanding, it was not 
within their Judgment to decide, whether it was juſtly or unjuſtlyStatutegbut 
if any wrong was therein, it ought to be tryed by Parliament; neither could 
that Clauſe, Salvo Jure Cjuſlibet , be underſtood to be comprehended in 
that AQ, ſeing that Clauſe would be contrair to the tenor of that Act, and 
would deſtroy the ſame i= totuwr, and fo could not ſubſiſt together. Ador 
Hope. Alter Nicolſon & Burnet, Gibſon Clerk, Fid. 27 Novemb, 1621. 
E. Nithſdale. 25 Fuly 1623. E. Nithſdale. 23 July, 1624. Lo. Herreis, 
23 July, 1625. Pat. Whitelaw, 27 July, 1626. Finlaſon. 


Seton & Elleis contra Creditors of Acheſor, Decemb. 11. 1622, 
N an Action of ReduQion purſued at the inſtance of Henry Seron and Mr, 
Alex, Elleis Burgeff6F Edinburgh, as perſons to whom umquhile George 
Acheſon was wand for ReduRion of an Obligation made by the ſaid 
umquhile George, after his Interdifion foreſaid, and publication thereof 
upon the reaſon of the ſaid Interdiftion publiſhed before the graming of 
the ſaid Obligation. The Lords found,that in the publication thereof noother 
execution was neceſlar, but the publick and open Proclamation thereof at 
the Mercat-Croſs, and that the faid publication needed not to be made, nor 
Intimate tothe Party maker of the Interdiction. tem, The Lords found the 
reaſon of Reduction founded upon the ſaid Interdiction publiſhed relevant, 
notwithſtanding that it was alledged by the Defenders, vis. by the Relict 
of umquhile George Lockbart, and by Mr, Alex. Cumming her Husband, to 
whom the Bond deſired to be reduced was granted, that the ſaid 
Interdiction ought not to be ſuſtained, being the Parties own voluntar deed 
done by himſelf, without tryal of the neceſſity of any preceedinglawful cauſe 
which might import the ſame,and ſo not authorized by the Judge cauſa cog- 
#ita,and therefore for the danger of the preparative, 1t ought not to be al- 
lowed, ſeing it tended to uphold the fraud of Parties, in prejudice of ma- 
Dy who might be thereby diſappointed of their trueDebts andContracts made 
with the Parties ſo Interdyted- Likeas this Interdiction was made by the 
Father.in Law tothe Sons in Law, now Purſuers, who had married his two 
Daughters, 
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ho were his only Bairns and Heirs, and tended only to keep 
Ives, and to prejudge all other true Creditorsz and by 
Interdiction, the Purſuers were obliged to the perſons Inter- 
Reckonipg to him of their Intromiſlion of their 
le Goods, when ever he required the ſame, which in effect detected 
intention of fraud, 1n fortification whereof ihe Purſuer offered to 
ve, that the Obligation contraverted, was given for ſatisfying of a pre- 
ling Debt, owing by the ſaid George Acheſon, in ſo far as before the In- 
liction, theſaid George was owing the like Sum to the Purſuers Huſ- 
d by his Bond. Likeas, ſhe being Executrix to her Husband,and in his 
Grm'd Teſtament made before his Interdiction, that Sum and Debt be- 
given up, the ſaid George Acheſon, aſter his Interdiction made this Bond 
the Defender Executrix to her Husband, confirmed of before, and then 
cived back his prior Bond made to her Husband of before unregiſtrat,and 
ich ſhe offered to prove by the Nottar, writer of the laſt Bond, and Witp. 
-< inſert therein 3 and which alledgiance the Lords repelled, becauſe the 
nd contraverted made no mention , that it was given for ſatisfaction of 
other prior Bond, and they would not admit the ſame to be proven by 
:tneſſes; And they had no reſpect to the Teſtament, albeit it preceeded 
- Interdiction, ſeing that Teſtament could not bind Acheſon,and therefore 
ained the Reaſon and Interdiction. Actor. Hope. Alter. Nicolſon & Ai- 
$01 Clerk. Vid, 20 Decemb. 1622. Campbel contra L. Glenurchie, 4. 
cemb, 1623. Hay contra Gechin. 29 July, 1624. L. Collingtoun contra. 
pulis, 7 Julys 1625. L. Innerweik, 22 Jan. 1631. Hardie and the caſes 
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Hamilton contra Cochran, Decemb: 12: 1622« 
Ne Hamilton having obtained from the Admiral the gift of certain | 
; obtained ſentence before the Admiral 
e ap f Babachlaw, as being holden as con- 
ſt upon his introm ſentence was deſired to be ſu- 
;ended upon this reaſon, becauſe the Decreet amongſt thereſt of the parti- 
lars of the wrack Goods, decerns him to make payment of the price of 
a Ox which eſcaped, and was intrometted with by him, and ſo there be- 
g one living Beaſt eſcaping out of the Ship which was broke, and whereof 
= wrack was craved, and ſo confeſt by the ſentence it ſelf, the Goods of the 
hip could not beelteem'd a wrack,there being one Creature alive, which 
ſcaped ſafe, as faid is: Which reaſon the Lords found relevant, and pro-. 
en by the ſentence produced, and therefore annulled that Decreet hoc eo- 
Jem ordines' and ſuſpended the Letters ſimpliciter, AQor. Stzart, Alter. 
gill, Scot Clerk. | 


Thomſon contra L. Murthill and his Tennents, Decemb: 13. 1622. 
N an Aon purſued by George Thomſon Writer , againſt L. Murthill 
and his Tennents, in whoſe hands certain Sums were Arreſted, for mak- 


ing of the ſaids Arreſted Goods forth-coming. The Lords would not {u- 
ſtainthe purſuit, becauſe the Arreſtment, which was the ground thereof, 
was raiſed upon anHeretable Bond made to the Purſuer,for ſatisfa&tion ofthe 
which Heretable Sum, before it was made Moveable by the party to whom 
the Heretable Bond was granted, by raifing Charges againſt the Party 0- 
bliged , for cauſing of him to pay the Principal Sum. The Lords found 
tha no ſuch Arreſiment could be execute , nor purſuit thereupon ſu- 


Rained for the Principal Sum, albeit the Purſuer Replyed, that albeit the 
Bond bore, that the Party was obliged to pay Annualrent for the Sum yet 


it is thereby provided, *that he ſhould pay the Principal Sum, whenloever 
E 4 the 
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the Purſer ſhould ſuit the ſame. and by his Arreſtment he ſuits the ſa 
neither isit neceflar to Him to uſe any preceeding Charges for as hen 
Poynd without a perſonal Charge preceeding, and could not be debat 
therefrom by that alledged Heretable Clauſe of paying Annualrent cont 
ed in the Bond, ſo he might Arreſt lawfully, notwithſtanding of that Cla 
Which alledgiance and anſwer was repclled by the Lords, and the A 
was not ſuſtained, Actor. Alter, Haliburton, Hay Clerk. Fid 
March, 1623, Finlaſon. 20 July, 1622, Cranſton. Pennlt Feb, 1623, 
twixt the ſame Parties , 


L. Blackeder contra E, eMurray.. December 19, 1622. 

N an Action purſued by the L, Blackeder con. the E. of Marray, | 
Exhibition of Writs, to be tranſumed. It was found, that no Vaſ 
havirſg Lands of any Superior, might call or purſue by any Din 

AQion, his Superior, of whom he held the Lands, for an tranſumpt of t 
Writs, made by that Superior himſelf , albeit the Lands had been diſpt 
& by that ſame Superior,to that ſame Vaſſal, who defired that Tranſuny 
and.ſo albeit he had been his Immediat Author, in the Lands whereof t 
Evidents were defired to be produced, and albeit the ProduQtion was on 
craved of the Evidents made to the Immediat Author himſelf, who h: 
made the Diſpoſition to the Vaſſal, and extended not to the Productio 
of any higherProgreſs of Writs made to that Superiors Predeceſlors, yet 
was found, that the Vaſlal ought not to have any ſuch Action ſuſtain 
againſt his Superior, Actor. Nicolſon & Beljhis. Alter. Hope. Gibſon Cle, 


Campbel contra I., Glenurchy, December 20, 1622, 

N an Action purſued by Camphel againſt L, Glemmchy, for reducing « 
I an Interduion made by the ſaid Campbel to the L. of Glewnrchy, Tt 
Lords ſuſtained this Reaſon of Reduction, viz, That it was madeby a Pe 
ſon ſatis prudens &- rei ſue providus, and without any neceſlity of an pr 
ceeding impulſive Cauſe, but voluntarly, and without good deed, an 
without any preceeding Tryal,or Pre-cognition of an ordinarJudge, findin 
neceſlar cauſe of Interdidtion,they therefore reduced it in foro contentioſo.ACtor 
Nicoljon & Stuart, Alter. Prymroſe. Gibſon Clerk. vid. Decent, 11, 1622 
Seaton and Elies,and the Notes there, Fuly 7, 1625. L. Innerweick. Dt 
cember 4. 1623, Hay con. Gichan, July 29. 1624. L. Collington. 


Preſton contra the Miniſter at eodem die, 
Ir John Prefton having Compriſcd Sir John Kers Heretable Right of the 
Teinds of Craking, tor Debt owing to him, by the ſaid Sir Jobn Ky 
and being charged to pay the Miniſters Stipend, whetewith the Teynds were 
affeted, Suſpended on this Reaſon, that he was not Intrometter, and that 
he renounced his Compryſing of theſe Teinds , which Compryſing nat 
being profitable to him, tor his own SatisfaQion, could not bring any other 
Burden upon him, there being other perſons, who intrometted with the 
Teinds.The Lords found this Reaſon no wayes relevant, but found,that Sir 
John Preſton having Compryſed, and been Infeft,ought to pay the Stipend: 
Sick like as S*r John Ker ſhould have done, in whole Right he ſucceeded, 
ſeing by bis Compryſing, and Right following thereupon, he might have 
jatrometted by Law,and it he was debared by any other who intrometted, 
he had: by vertue of hisRights a competent Adtion of Spulzie againſt the 
Intromettors. Aqor., Lawty. Alter. Scot Clerk, vid, Martii 21, & 
July 23. 1633. Miniſter at Strabrocks 


Marſhall contra Marſhall, January 9, 1623; 
] a Suſpenſion raiſed by Mariſhal con, Mariſþal and his Son, and Zuil 
Spoute to his Son, for Suſpending of the Charge railcd at thcirinſtance, 


upoll 
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upon the Contradt of Marriage, wherein the Suſpender was obliged to pro- 
cure to his Son, during his Life-time, and to the ſaid Zx! his Sons fu- 
ture Spouſe, during her Life-time, a Rental of certain Lands, as the Con- 
trat of Marriage bears. The Lords tound, that the Spouſe might ſeek Im- 
plement of that Part of the ContraQ, conceived in her own tavours, and 
raiſe Charges thcreupon,at her own Inſtance, or at the Inſtance ofany Per. 
ſon, whom ſhe would conſtitute Procurator for her, to that effe&, and 
which Procuratory the Zords would Authorize, and ſuſtained the Charge 
ſo rais'd, and Aion ſo Intented, or to be Intented thereupon z albeit the 
Huſband ſhould refuſe to concur with the Spouſe, or to authorize her, and 
albeit the Huſband, and the Wife alſo with him, had diſcharged that Con« 
tract in that part, and had granted theſame fulfilled : for the Lords declar- 
ed, that the Diſcharge, if it was granted by the Huſbands ſelf alone, could 
not prejudge his Wifez and it it was granted by her,with her ſaid Huſband, 
it ſicklike ought not to prejudge her, being done ob reverentiam maritalem, 
they living then together; and now ſhe coming againſt the ſame,and revock- 
ing it, Therefore ſuſtained the Charges raiſed at her inſtance; Attor, Hamil- 
ton, Alter. Nicolſon & Miller, Gibſon Clerk, vid. Novem, 29. 1626. Scot of 
Harden, Feb, 4. 1623, Guild con. Guild, wid. Fuly 19; 1629, Mr. Sam, 
Gray. 11 January 1625. Hamilton. 26 Nov. 1624. Johnſton contra Roriſon, 


M*dougal contra Prior of Ardchatan. January to. 1623; 

N a Suſpenſion raiſed by <Mcdougal againſt the Pryor of Ardchatay. The 
[| Lords would not ſuſtain the Charges raiſed upon a Decreet of the Com- 
miſlar of Bute, becauſe the Decreet was ſubſcribed by the Commiſlar inab- 
ſence of his Clerk; for the Zords would not allow of ſuch Extracts, ſubs 
ſcribed, and extraRted by the Judge : albeit the Clerk of that Judgemene 

2as abſent for the time, ſeing the Office of the Judge and Clerk are diſtin& 

Fces, and cannot be ſupplyed the one by the other, and that the Clerk, 

f he had a neceſar cauſe of abſence, ought to deput, and ſupply his Place, 
hich cannot be ſupplyed by the Judge, Actor. Prymroſe, Alters Monat, Gib- 
on Clerk. vid, Feb. 10. 1631. Commiſlar of Brichin,, 


© L. Dirlton contra L, Eaſtnicbit, eodeme die. 

W 'N a Suſpenſion betwixt Dirlton and L. Eaſtrisbit. The Loyds found a 
Decreet given by the Sheriff of Berwick null, for in- the Becauſe 
of the Sentence, the ſame bears not that the Summons was found rele- 

ant, and admitted to Probation, and an Term affigned to prove, which 

ords they found it ought to have born, in ſpecial Terms, and that it was 
ot ſufficient, albeit it bore, that the Purſuer of that Attion, proved, that 
e Quantity acclaimed by him, extended only to the {pecial Quantity de. 
zrned, within the. which Words,the Defender alledged,was comprehended, 
at the Summons behoved to be found relevant by the Judge, hoc ipſo; like- 
iſe, he offered to prove by the Act of Litiſconteſtation, the ſame was found 
elevant, and admitted to Probation, and diverſe Terms of Probation was 
duced thereupon, which he offered to prove, by the Adts of the Proceſs, 
d which was not ſuſtained,ſeing the Becax/e of the Sentence bore not the 
me in expreſs terms. Actor. Nicolſon younger, Alter.Craig. Gibſon Clerk. 


Aithin contra L. Griniſlaw, January 16. 1623. - | 

N a Removing purſued by Mr. Hary Aithin contra EL. Griniſ/aw. The 
Lords found, that ng Subject under the King, might in his Charter of 

verſe Lands lying diſcontigue, diſponed tg his Vaſlal, 'unite the Lands 
1d appoint a Seafin to be taken at one place, for: all the Lands diſponed by 
mz and-therefore would not ſuſtain the Seaſin taken , conform to that 
F Charter 
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Charter, at the place appointed, by the Charter, for the taking of Seafin, 
ſeing they found that Seatin ſhould be taken at the Ground of ilk Tene- 
ment ; and conſequently found,that the Seafin taken at the place appointed 
by the Charter for the Miln, was not ſufficient for the Miln, which being dif- 
contiguous, required that Seafin ſhould have been ſpecially gaven thereof, 
by deliverance of the Clap and Happer3 and therefore found that the Sea- 
ſin, by vertue ofthat Union made by a Subje@, not ſufficient,except the ſame 
were Confirmed by the King, who only might unite Lands, and that no 
Subject could doit. Aor, Alter. Monat. Hay Clerk, wid. Fan. 26, © 
1636,La, Borthwick, Feb, 10. 1631. E. Galloway, and the Caſes there, Vid, © 
December 15. 1628, Lady Borthwick, March 23.1622. Lo. Borthwick con, 
L, Galloſhiels. Fuly 12+ 1626. John Stuart, 


E. Lothian contra Sir John Ker, &c. January 19. 1623, 

by an Action purſued by the E. of Lothiar, who had Compriſed Sir John 
Kerhis Lands and Houles, for delivery ot the ſaids Houſes to him, as Cum- 
pryſer , upon a Summens of ſix days, without any prececding Order of i | 
Warning before a Term,as is uſed in Removing, The Lords ſuſtained that I 
Order, againlt all the Perſons, from whom the Lands was Compryled, and | 
againſt whom the ſaid Compryſing was deduced, and found no neceflity, WM 
to uſe a Warming apainſ(t them ; But found that this ſummar Order wuhout I 
Warning ſhould not beſuſtained againſt a Stranger, Poſleflor of the Houlcs, b 
wh-0 might maintain their Poſſeſſion, by any Right , who having Kk ight, WWF {« 
ought not to be put from their Poſſeſſion, but by a Warning, and an Or-W 1! 
dinar Purſuit of Removing purſued thereupon, againſt them. Actor, Be/ſhes, FF » 
Alter. Moriſon, Hay Clerk. 


' Fxecutors, of Kinnier contra Executors of Adaw Rae, Jas. 28. 1623. 

He Executors of Umquhile James Kinneir Writer, who had writ- 
| ten, and formed diverſe Writs and Securities ro Umqhbile Adam 
Rae, purſues the Executors, and Bairns of the faid Umquhile Adaw, for 
payment tothem,of the Prices of the ſaids Writs,and referred to their Oathy 
the Summons, is, both anent their Knowledge of the ſaid Umquhile Jame' 
Forming, and Writing to the ſaid Umqhile Adam their Father, diverſc 
Writs,and Securities; ard alſo to their knowledge, that the ſame remained 
yet unpayed. The Lords found, that the Defenders ought not tobecom: 
pelled to give their Oaths, albeit the Purſuers referred the Knowledge 0 
the Debt, that it was true, and that it remained unſatished as yet, to their 
Oaths, ſeing they were Minors, the time of the forming, and making of 
the ſaids Writs, and could not have knowledge thereof, neither could 
they have knowledge, nor Depone, whether it was payed or not, Actar. 
Hope & Belſhes. Alter, Nicolſon & Lawtie. Hay Clerk. 


Stuart Commiſlar of Dunkel{ contra Lo. Gray, January 29. 1623 
N an AQion purſued by Mr. James Stuart Commillar of Dunkell, againl 
the Lord Gray, for Poynding of the Ground, for an Annualrent owing! 


divers ycars, preceeding the deceaſe of Umquhile the Defenders Father MW ©": 
who was alledged to have died at a certain Term lybelled, The Lords fou mil 
that that Summons ought to abide Continuation, becauſe it bore the time oF C1: 
the Defenders Fathers deceaſe, which behoved to be proven,and ſo conſiſting 24 


7n fafo,that the Summons ought to abide Continuation It being an Adiot 
of poyriding of theGround, purſued by Mr. Ja.Stwart,asAfſigney. conſtitare tt 
the bygones of that Annualrent, preceeding the Lord Grays deceaſe,by hin 
who had right to theAnnualrent, Actor, Megill & Lawtie. Alt, Aiton & Che 
| Fotheringha 
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Feotkeringham and Scrimzonr contra Watſon. January uit. 1623. - 
N an Action purſued by Fotheringham and ScrimZzour, 
of Kirktoun 1:er Spouſes againſt one Watſon, tor payment ofthe Sum of 
two hundred Merks, conform to his Obligation. The Lords found the Ob- 
ligation null, becauſe it was not ſubſcribed by two Notars,and four Wit- 
nelies, contorm to the A of Parliament, Act 80. Parl. 6. Ja: 6. anno 1579. 
And tound that any thing exceeding a hundred pound,of whatſomever qua+ 
lity the Parties were, whether Poor or Rich, was to be repute a matter of 
great Importance, and came under the AR of Parliament; And ſothis Ob- 
ligation, to produce no Action, albeit it was ſubſcribed by two Nottars, and 
three Witneſſes. Vid, Novem. 13. 1523, Marſhal contra Marſhal. 


La Domhill contra Lindſay of Dowkill. Eodem die. 
N a Kemoving purſued by the Lady Dowkil, againſt Mr, J-bn Lindſay 
of Dewhill, Mr. John having Detended againſt that Removing, by vertue 
of a Wodlet Infettment, given to him of the Lands controverted, The 
Lords tound, that that Inteftment became extin&,and Mr. Johz had tacitly 
paſt trom the ſame, and ſo could not cloth himſelf therewith, in ſo far as, 
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at . 
d lince the date thereof, he had Compriled the Reverſion of the ſame Lands, 
y, which he had in Wodlct of before, trom the Wodſetter, with certain other 


Lands, for the ſame Sum, for the which the Wodſet was granted to him, 
by the which Cumpryfing ſtanding un»renounced, he had prejudged him- 
{clf of the precceding Wodlet, and could not come back again thereto, ſe- 
ing he had, by the Compryſing, received Satisfattion in <ffc&, of the Sum, 
whereupon the Infeftment of Wodfet was granted. Aor. Fonlis, Alter. Ler- 
month, Hay Clerk. Vid. July 2.1625. L.Rploch. Uecen. 14.1621. L. Fauldinſide, 


Guild, contra Guild, Febrnary 4. 1623, | 
it- N an Adtion purſued by Guild to hear the Right of the Sum of 200 merks 
1m Decerned to pertain to the Purſuer, which Purſuit was founded upon 
ve. a Teltament of the Purſuers Father, wherein he aſſigned to the Purſucr the 
hY Right of that ſum which was adebted to him, conform to an Obligation 
£88 made to him thereupon by his Debitors and to the which Atlignation made 
reW by the ſaid Teſtament bis Wite conſented, and the Teſtament was ſubſcribed 
ed MW by ber,and ſhe was purſued thereupon. The Lords found the Wifes conſent 
mW ſubſcribed in the Teſtament could not prejudge her, but that notwithſtand= 
ofM ing thereof ſhe had right to her own third of the Defundts free Gear,and of 
er this Sum controverted, amongſt the reft of the whole fre:Goods, whereof ſhe 

YM wasnot prejudged by the ſaid Aſſignation, contained in the Teſtament, and 
1140S conſented to by her, ſeing that Aſſignation was but of the nature of a Le- 
WM gacy, which could.go no further than the Defundts own third 3 likeas they 
found, that the Fathers giving in Tocher with the Purſuer fince that Te» 
ſtament,a certain Sum of Money, ought to be aſcribed by her, to be given 
in ſatisfaction of ſo much of the Defundts p2zt, or of her own part, as the 


« Purluer acclaimed from the Defender, as intrometted with by her pro tanto, 
«WM 21d that the ſame ought to liberate the Defender pro tanto anent her intro. 

miſſion with the Detuncts Goods and Gear. Aftor, Alter. Lawtie, Hay 
of Clerk. Vid. g January 1623. Marſhal. penult January 1622, John Patcrſou, 
= 7 July 1623, Sizart contra Fleming, and the caſes there. 


L. Balnamoon contra L. Balcomie, ecdem die, . A 
t N an AQon purſued by the Laird of Balnamoon againſt the Laird of Bal- 
comie for payment of a Sum of Money owing by him to Mr. John Leitch, 
and which was left in Legacy by the ſaid umquhile Mr, Fehr + The Lords 
F 2 found 
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found, that the Legatars ſelf, nor the Purſuer his Aſligney, had no Adtion | 

againſt the Debitor, and that they could purſue no perſon for the Legacy il 
but the Executor of the Defunct,who had the only Action competent to him 
againft the Debitors of the Defunct, and that he was ſubject ro anſwer to 3 
the Legatars for their Legacies. Gibſon Clerk, Vid. 10 March 1627, For- | 


reflex contra Clerk, vid. 20 Feb. 1627. Biſſet contra Biſſet. 
Schaw contra Auchinleck, Feb. 5, 1623, 


TN an Action Schaw contra Auchinleck, the Lords ſuſtained the Action a- 
gainſt the Relict of the Defunct, who was conveened as Intromiſlatrix 
with certain particularGoods of the Defunct,to make theGoods intrometted : 
with by her forth-coming to one of the Defuncts Creditors, notwithſtand- © 
ing that the Reli& alledged, that there were Executors confirmed, who | 


ought to be conveened for the Defuncts Debts, and to which Executors ſhe 


ought only to be comptable for ſterintromifſion:But thePurluer Replyed,that | 
ſhe might be purſued tor that particular ly belled wherewith ſhe intrometted, © 
ſeing it was not contained in the DefunGts confirmed Teſtament : She Du- | 
plyed, that ſhe could not be conveened therefore by this manner of Purſuit, ? 


but any having right thereto, as omitted out of the Teſtament, and obtaining 


a Dative thereof, might purſue therefore,to whom ſhe ſhould be anſwerable * 
as accords. This Alledgiance was repelled,and the Action ſuſtained againſt 5 
the Relict for her Intromiſfion, ſeing the Teſtament wherein the Bairns are ? 
confirmed Executors, was given up by her ſelf, and that her omiſſion to give 7 
up the particular Goods of theDefunct, which was fraudulently done by her, © 
ought not to be profitable to her, nor prejudicial tothe Creditors, and found # 
in reſpect of her fraudulent Omifhon, that there was no neceſſitie to ſeck a 7 
Dative ad omiſa, Actor, Monat. Alter. Hamilton, Gibſon Clerk. Yid. Decem, 5 
5. 1623- Scot con. Livingſton. 18, March 1624. Barbars Cant, 20, March 4 


1624. James Cochran. 
Ker contra Scot of Hartwoodmyres, eodem die, 


Alter. Scot, Hay Clerk, 
contra eodems die. 


N an Action betwixt contra The Lords found © 
a Decreet null given againſt the Defenders therein-contained, pronoun- 3 
ced by the Commiſlar of Glaſgow, becauſe it was given againſt them as In- © 


tromettors with the Defuncts Gear, which Intromettors dwelt not within 
the tounds of his Juriſdiction , and of the Commiſſariot ; albeit it was 
anſwered, that the Defunct died within his Juriſdiction and Commiſlarior, 
and that his Teſtament was ſubject to be confirmed by him, and that the 
Goods intrometted with by the Defenders lay within his bounds, and was 
intrometted with by them there, which was repelled by the Lords, and the 
Decreet found null, becauſe the perſons who intrometted dwelt not within 
his bounds. 

Watſon 


Ark Ker purſuing Scot of Hartwoodmyres for the Mails and Duties of 
M the Lands of pertaining to him, as Donatar to the Non- 
entry thereof ; The Zords found, that the Retour of the Barony,whereot the © 
Lands libelled were a part, albeit the Lands libelled were not ſpecially re- 2 
toured by themſelves, was ſufficient to liberate the Defender from all further ? 
duty claimed for the ſaids Lands, for all years preceeding the Declarator of © 
Non-entry, except the proportion of the retoured duty, to the w hich the 3 
whole Barony is ſtented by the Retour, effeirand to the proportion of the | 
faids Lands, compared and conſidered with thereſt of the Lands, whereof | 
the whole Barony retoured was componed and madeup: Actor, 01; han, * 
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on | Watſon contra Watſon, Feb.6. 1623. 
cy i TN an Attion of Tutor Compts, Watſon contra Watſon 3 The Lords found 
im that the Tutor ought not tobe anſwerable for any. Debts owing to the 


to FF Minor by Perſons quz nor erarnt ſolvendo, and that his.not doing of .di- 
Tr- FF ligence, by intenting of Proceſs, and raiſing of Charges.or Letters of Hor- 
2 ning againſt them, could: not burden him, nor make him ſubject to the 
Pupil for bis omiſſion 3 in reſpet whatever ſhould have been depurſed 
in purſuing of ſuch Debts, was but unprofitable ſpending of the Mi- 
nors Money : And therefore the Lords found the Tutors alledgiance rele« 
vant, viz, That the Debitors were not able to pay, but aſtricted the Tu- 
tor to prove by the Neighbours, and ſuch others who knew the Debitors, 
that they were repute and known 1n the Countrey, to be unable either in 
Lands or Goodsto ſatisfie the Debt owing to the Minor, which beingproven, 
TheLords declared it ſufficient to liberat theTutor,albeit he had done no dili- 
gence y but if the Minor would alledge,that the Debitors were ſolvendo in 
Lands or Goods, Then the Lords, would prefer that, to the alledgiance of 
their inability alledged by the Tutor, and admitted to the Minors proba- 
tion to elejd the Tutors exception of their inſufficiency z which alledgi« \ 
ance of their ſufficiency being proven, they found the Tutors negligence a 
ſufficient cauſe to make him aniwerable for the Debt, 

Trem, In this ſame Proceſs they admitted an Article of Defalcation, foun- 
ded upon the Tutors entertaining of the Minors, after the expiring of the 
years of the Tutory, and divers years after they had choſen Curatorsz and 
found that the entertainment aftertheTutory ſhould compgnſc with the ſums 4 
acclaimed by the Minors pro #arto, and would not put the Tutor to any fur- 
*Z ther Proceſs to purſuean Aion therefore againſt the Minor or bis Curators, 
23 but found it might be received in the ſame Proceſs to compenſe, ut ſupras 
3 Ador. Stuart. Alter. Lawtie, Hay Clerk, ' 


- Wallace contra WM*dougal, Feb: 12. 1623. 
co N an AQtion of Regiſtration purſued by Wallace contra M*doygal, of a 

q || Bond given by M*dougal to Wallace, obliging the Dehuer to pay the ſum 
ata certain Term, and failing of payment thereof,to pay Annualcent there- 
fore to the Creditor, and to his Wife, and to thelongelſt liver of them two, 
and after their deceaſe to the Heir of the Husband : The Husband being 
dead before the Term of payment appointed inthe Bond, this Bond being 
deſired to be Regiſtrat at the inſtance of the Heir of the Detun&, and at 
the inſtance of the Husbands ReliQ,to whom the Liferent was conditionat 
by the Bond, againſt the Debitor. The Lords found, that it ought not to 
be Regiſtcat at their inſtance, ſeing the man died before the Term of pay- 
ment, and ſo the Sum remained Moveable, and never became Heretable 
by the foreſaid Clauſe, and conſequently that the ſame would belong to his 
Executors, and not tothe Heir nor Relig, Hay Clerk. Vid: 10 March 
1630, Doftor Lindſay. 15 July 1623. Anderſon. 22 Feb. 1623. Mr. 
Leitch, 14 Feb. 1622. Stevins 8 Jan. 1624. Bairns ot Col: Henderſon. 


Arnot contra Executors of Home, Eodem die, 
Ohn Arnot having recovered Decreet againſt the Executors of umquhile 
Jobm Home, who was his Debitor, and having denounced them to the 
Horn, thereafter purſues Patrick Abernethie, who was Cautioner in the Con- 
firm'd Teſtament for the Executors, to make the Goods Confirmed forth- 
coming,' to hear him decerned to make the ſaids Goods forth-coming, ſe- 
ing he had diſcuſt the Executors, by putting them to the Horn. The Lords 


would not ſuſtain the Proceſs againſt the Cavtioner upon that ground, .be- 
F 3 cauſe 
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cauſe the Executors were denounced Rebels, ſeing thereby they found the 
Executors not ſufficiently diſcuſtz for the Creditor ought to have ſought 
the Executors moveable Goods, and Poynded them, it they had any; and 
if they had none, he ought to have Compriled their Lands, which ought all 
to have preceeded,and been done, before he con]d have recourſe again(t the 
Cautioner in the Teſtament; or if they had nv Moveable Goods, nor Here» 
tage, they ought to have lawfully ſearched the ſame, and after diligence, 
if they had none to Poynd or Appryſe, then they might come upon the 


Cautioner, and no otherwaysz for without that diligence the Executors | 


were not diſcuſt ſufficiently, albeit they were denounced upon the ſentence 
obtained againſt them. Actor, Nicolſon, Alter. Gibjon Clerk. 


L: Saltcoats contra Brown, Feb: 14, 1623. 

He L. Saltcoats having arreſted the Maills and Dunes of a Tenement 

of Land pertaining to his Debitor, and purſuing to make the ſame 
forth-coming, compeared one Brown, and alledged that he ought to have 
the ſaids Maills and Duties, becauſe he had Compriſed that Tenement long 
before the Arreſtment, whereby he became in the Heretable Right of the 
Land, and conſequently ought to be preferred to be anſwered of the Du- 
tics thereof. The Lords preterrs the Arreſter, by vertue of the Sentence, 
notwithſtanding that the Compryling was alſo a Sentence, and that preceed- 
ed the Arreſtment 3 becauſe there interveened a great ſpace betwixt the 
Compryſing, and before the Arreſtment, during the which whole ſpace 
neither had the Comprylſcr obtained Seafin, nor yet ſince was he Seaſed ; 
neither had he done diligence to recover Seafin, nor uled any other dilis 
gence all that intervcening time, upon the Compryling, without the which 
he could not be found to have a real Right, and ſo repclled his alledpiance 
founded upon his Compryſing. Hay Clerk. Yid, 1 July, 1624. L. Bal- 
waird, 14 Jan: 1625. L, Kilſth, 13 Decemb: 1627, Sheriff of Forrelt, 


Ratray contra Grahame, Fodem die. 


N a Reduttion of a Decrect of Removing obtained by Mr. James Gras | 
hame, which was purſued by one Ratray, upon this reaſon, viz, that | 
the Lo.Gray who was Author to Mr, James Grahame in the Right, whereupon | 
he had obtained the ſentence of that Removing long belore the Right made # 
to Mr: James, had fet a Tack and Atledation of theſe Lands controverted to | 
one and his Spouſe, during their Litetimes, and to their Heir | 


after their deceaſe,and that the eldeſt Son of thele Liferenters,and appearand 
Heir, had madethe purſuer of that Reduction Alligney to his Right of that 


Tack, who being on life, as he and his Aſſigney might have defenced a- | 


gainſt the Removing, itthey had compeared ; ſo now he as Aſſigney conſti- 
tute to the Tack by the appearand Heir yet on life, might reduce it: The 
Lords afloilzied from this reaſon of ReduRtion for theſe two cauſes, which 
were both found relevant, viz. becauſe the Aſſignation was made by the ap- 
pearand Heir, who albeit he might bruik hoc nomine as appearand Heir, yet 
he could not tranſmit nor aſſign the Tack and right thereof, except he had 
been ſerved Heir, the Tack being ſet to the Heir, otherways the Aſſigney 
might bruik, during the lifetime of the appearand Heir his Author, and yet 
after his Authors deceaſe another might come and ſerve himſclf Heir to the 
Grſt perſons, who were the firſt Liferenters in the Tack, and bruik during 
that Heirs Lifetime, and ſothe Tack ſhould be extended to a Liferent lons- 
er than it was granted, and then the tenor thereof proports, which cannot 
be, ſeing the appearand Heirs Aſſgney ſhould bruik during the appearand 
Heirs litetime, and he who truly entered Heir ſhould bruik during his Life- 
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"Ee ime alſo, whereas the Tack is only ſet for the litetime of one Heir. 20. 
Ot ric Lords atloilzicd from that reaſon, becauſe the Tack was ſet perſonally 
id o the Liferenters therein named, and to their Heir, without making men- 
ll z0n of the Afligneys, and fo the Tack being thus conceived, not giving 
ower to make Aſſignation, he could not make an Aſſigney to his Tack, 
hich was perſonally ſet : both which alledgiances were found relevant. 
\ctor, Cunninghame, Alter. Aiton, Ruſſel & Craig. Gibſon Clerk. Vid. 3 
arch, 1626, Dowglaſs. 21 Jan,1635: Buchanan. 14and 28 July, 1625, 
5, Morton, 


Hoppringle contra E. Home, Feb. x5, 16323. 
N an AQon of K edudion purſued at the inſtance of James Hopprinrgle, as 
Heretor of certain Lands againſt the E. of Home; the Title and Intereſt 
ot which purſuit was Libelled and founded upon his Seafin, being purſued 


1e Wat his inſtance, as Heretable Proprietar. The Lords ſuſtained the purſuit, 
'© Wand the Seaiin produced to inſtruct the Purſuers Title, albeit the ſame was 
$4 a Seafin which was tranſumed after the intenting of the Summons of Re- 


duction, and after the Defender was Summon'd in the Aon 3 and albeit 
the Defender alledged, that the Title whereupon the Summons was foun. 
ded ought to preceed the ſame,and that a Seafin which only had authority 
aſter the intenting of the Summons, by that ſubſequent Tranſumpt thereof, 
could not inſtruct and be a Title to a preceeding intented Cauſe 3 yet the 
Lords repelled that exception, ſeing the Seafin it ſelf was of a date long 
preceeding the Summons, albeit it was tranſumed thereafter, Likeas allo 
* the ſame was ſuſtained, albeit the Defender was not cited to the Tranſuming, 
who, as was alledged by the Defenders Procurators, ought neceflarly to have 
been Summoned to the tranſuming, ſeing he was cited in the principal 
Cauſe before the tranluming, and ſo could not be miskenned in the tran- 
ſuming, but ſhould have been Summoned thereto, whichealledgiance was 
repelied ; And the Lords found no neceliity to have Summoned the E. of 
Home to the tranſuming of the Sealin, albeit he was made Defender ve- 
fore the Tranſumpt by his preceedingrxitation 1n the principal Cauſe. Actor. 
EZ Aiton & Nicolſon younger. Alter. Hope & Belſhes, Scot Clerk, Fid 5 March, 
. IF 1624. Mongrenen, 1 July 1626. {nglis and Scot. 


Blaikburn contra Dryſdale, Feb, 18. 1623, 

| Ne Blaikburn in Innerkeithing having obtained Decrcet againſt Dryſdale, 
| for Poynding of the Ground of a Tenement of Land, for fatisfaCtion 
| ot the bygones of an Annualrent, which Blaiklarn had by lofeftment out 
of that Tenement 3 which Decreet being Suſpended, and at the purchaſing 
of the Suſpenſion,another Dryſdale being enafted Caurioner for payment of 
theſe bygones, conform to that Decreet, after this Sulpenhion was diſc ſt, 
and the Letters found orderly procecded, the Party raiſes Charges upon 
the A& of Caution, and charges the Caurioner to moke payment of the by- 
gones forelaids contained in his Dc creet, for the which the Tenement was 
decerned to be Poynded; theſe Charges being Suſpended by the Cautjoner, 
The Lords found this reaſon of his Suſpenfion relev.int, vi2 that the Cau- 
tioner could not be perſonally charged for payment, ſeing he could not be 
obliged as Cautioner to do any further than his Principal might be comp-l- 
led, and he could not be charged perſonally, feing the Decreet given a- 
gain him was only real for Poynding of the Ground, and not perſonal ro 
make payment, and conſequently the Cautioner could not be aſtrifted to 
any further. This reaſon was found relevant, ahd all petfonal execution 
and charges of Horning agaialt the Cautioner were Suſpended, albcit in his 

Act 
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AR of Cautionry he had obliged himſelf ro make payment, which the Lords 


found behoved to have relation to the Qecreet, which bore only rea] execu- | 


tion.and declared that the Cautioner remained obliged,to make that Ground 
Poyndable, and anſwerable to the ſatisfaRtion of that Annualrent contained 


in the Sentence,ſo that if the Party ſhould be fruſtrat in the Execution of his | 
or Compry ſing, the Cautioner was holden and ſtood obliged for | 
the ſame, but that hecould not be ſummarly charged by Letters of Hor- |; 


Poynding, 


ning. HayClerk, id: 18 July, 1632. Trotter contra Logay,, 
Craw contra Irvine and others, &c. Feb: 21, 1623. 


Ne Craw Arreſts in the hands of certain perſons ſome Sums and Corns | 


ddebred by them to one Mr. James Irvine, who was addebted to 
Craw in ome Money, for ſatisfaction whereof they being purſued to make 


the ſame forthecoming, compeared a perſon who was made Aſligney to the | 


particulars Arreſted by the ſaid Irvine, and alledged that the Goods ſhould 
be deccrned to pertain to himgin reſpe&oftheAſſignation made to him before 
the Arreſtment, and that the ſame was alſo intimat before the Arreſtment 
in fortification whereof the ſaid Afſigney condeſcended on the onerouscaulſe, 
for making of the ſaid Aſſignation,and offered him to prove,that Irvize his Ce- 
dent being D-bitor to ſundry perſons his Creditors, in certain Sums of Mo- 
ney, this Ailigney at his deftre promiſed to the ſaids Creditors payment of 
their Debts: Likeas, he had rruly made payment to them, for ſatisfation 
whereof, and relief ot the ſaid payment, the ſaid Athigney got the faid Aſc 
ſignation, and ſo depending upon that onerous cauſe, he ought to be pre- 


ferred to the Arrelter, and the foreſaid cauſe he offered to prove it by the F 
Oaths of the ſaids [rvins Creditors to whom he had made payment. It was | 


anſwered for the Arreſter, that that Aſſignation ought not to be reſpected 


in prejudice of him who was a lawful Creditor, and who had a Regiſtrat | 


Obligation, whigh was a ſentence againſt the common Debitor, long be- 
fore the ſaid Alſignation, before the which Aſligvation he had alſo charged 
his Debitor, and who becoming Bankrupt and Fugitive out of the Coun- 
trey ſince, could not make an Aſhgnation to another of his Creditors in 
prejudice of his Debt, and Sentence, and Charge preceeding, thereby to 
prefer one Creditor at his pleaſure to another doing more timely diligence; 
and ſo alledged that that Aſſignation came under the Statute of Dyvours, 
ſpecially ſcing there was no Writ extant to prove the preceeding Debt, for 
which the alledged;Afſignation was made 3 It was anſwered forthe Aſſigney, 
that there was no neceſſity for him to ſhew any preceeding Debt in Writ; for 
what was betwixt /rvize and his Creditor, it was neither pertinent nor pol- 
ſible for him toknow, but it was certain , that he at Irvins defire, havin 

promiſed to pay them, and having according thereto made payment, i, 
receiving this Aſlignation for his reliet or warrand, he therefore hath a juſt 
cauſe of his Dzbt, whereupon he offered to give his own Oath of verity, 
which is the manner of probation preſcribed by the At, and fo he ought 
not to be urged to any further probation, and yet he alſo offered to prove 
the whole cauſe of the Aſſignation by the Oaths and Depoſfitions of the ſaids 
perſons Creditors of the ſaid Mr. James Irvine, who were perſons omni ex- 
ceptione majores, viz. thc one being the Biſhop of Duxkell, and the other the 
Miniſter at The Lords aſtricted the Aſſigney to prove by Writ, that 
Irvine was Debitor to theſe two'perſons payed by the Aſſigney, and would 
Not ſuſtain the ſame to be proven by the parties Oaths, neither would ſu- 
ſtain the ſaid alledgiance of the cauſe of the Aſſignarion to be proven by the 
Alligneys own Oath, notwithſtanding of the Statute; but that part anenc 
the Debt owing by 1rvine to the Creditors, being proven by Writ, they 


found 
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; WM found the reſt of the alledgiance, anent, the promiſe and payment made by 
© the Aſſigney,might be proven by the ſaids two Creditors their Declarations, 

otherways the Lords would prefer the Arreſter, whoſe diligence they found 

 ſofficient, conſiſting of the foreſaid obligation Regiſtrat, and preceeding 
Charge of Horning, albeit the Denounciation was not execute, nor follow- 

T cd thereupon. Actor. Nicolſon elder and younger, Alter. Hope & Perſon. 
Gibſon Clerk. Vid.12 Feb. 1622. Joung contra Denniſton, 23 March, 162, 
Duff contra Kellie. 22 Jar. 1630. Hoppringle contra Ker, 


. | Cunninshame contra Forreſter, Eodem die, : 
; © He I, of Glengarnock having borrowed 1000 merks from Walter For- 
Ef [ reſter upon his Lands of Boquhaw, which he Wodlet to him redeem- 
: IF able upon that Sum, and for more ſure payment of his Annualrent, having 
aflizned to him the Teinds of certain Lands enumerat in the Contra of 
Wodlet : this Wodſet thereafter being deſired co be lawtully redeemed ac 
the inſtance of —_—_— Cunninghame, Succeſſor to the Laird of Glengarnock, 
in his R1ght,upon the Confignation of the principal Sum : The Lords would 
not ſuſtain the order of Redemption, becauſe. the time of. the Config« 
nation the Redeemer had not conligned the prices of the Vieual of the 
whole Teind- ſheaves ot the Lands, affigned by the Contra to ForrePer for 
the Annualrent, ſeing the Redeemer was in poſſeſſion of the Teind- ſheaves 
of one of the Lands and Rooms affigned , albeic it was anſwered by the Re- 
deemer, that he could not, nor ought to conſign no more bur the principal 
Sum, becauſe the Bolls whereto the Teinds extended were not ſpecially ſer 
# down,neither was the price liquidaty beſides he offered to prove, that Forreſter 
Detender was in poſſeſſion of a great part of theTeind-ſheaves. of theſe Lands, 
w hich were affigned to him for his Annualrent continually, fince the date of 
the Contra of Wodſet, which Teind.ſheaves poſſeſt by him tar ſurmounted 
the ordinary Annualrent of 1000 merks, ſo that he being poſſeflor of more 
than ſatsfied his Aanualrent, he needed not confign further, but his Qrder 
ought to be (uſtained : and it he had right to any other Teinds by his Con» 
tract for by-gones, this Redemption took not away his, Right, but there- 
Faſter he might purſue therefore z notwithſtanding of which Anſwer, .the 
XZ Lords found the Redemption could not be ſuſtained, untill the Defender 
& were fiſt ſatisfied of theTeinds, which he wantedzand theretore they there- 
atter ordained the Parties to condeſcend upon the quantities of the Teinds,. 
which the Defender wanted, that the Lords might modifie the prices ot the 
Bolls, and cauſe pay the-ſame to the Defender, which, being payed preſent- 
ly, with the principal Sum, they would ſuſtain the Order, and no other= 
[ways z and this was done notwithſtanding of the, AR of Parliament 1 592, 
which appoints Wodſers of Vidal to be lawtully redeemed by payment, 
or confignationof 10 for each hundred, and that the Purſuer (ubſumedg, thar 
the Detender was payed of 10 for each hundred, by the retention and pol- 
ſeſſion of the Teinds, which extended to a greater quantity, Ar. Hope. 
Alter, Mcgil, Gibſon Clerk, FYid. 6 Fuly 1630, Nisbet con, E. of Caſſils, 


| Leitch contra L. Balnamoon, 22 Feb, 1623. WITS IP 
N an AQtion bewixt Mr, Fohn Leitch and the Laird of Balnamoen, the 
L Lords found that Obligations, wherein the payment is appointed. to be 
made toa ſecond perſon therein named, ſubſtitute in caſe of deceaſe of the firſt 
perſon, where the firſt perſon lives after the Term of payment a poinreg by 
theBgnd ertains to the ſaid firſt petſon,notwithſtanding ot the ſubſtitution, 
and that the ſame comes under his Teſtament, and pertains to his Executors,, 
and that the ſecond perlon hath no TIghs thereto by vertue of that clans 
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of Subſtitution, albeit the firſt perſon ſhould never alter that clauſe of the 
Bond in his lite-time. Acor, Hope & Stuart, Alter, Nicolſon & Nairn, 
Gibſon Clerk, Yid, 18 January 1625. Watt contra Dobie, 12 Feb. 1623, 


Wallace, 


Lamb contra Tweedie, Fodem die, 

IN an Aion purſued by one Lamb againſt Tweedie, for payment of the 

prices of certain Merchandizes, furniſhed by the Purſuer to him for his | 
Clothes, and Abuilziements of his Body, and others his Neceſfars z the | 
particulars of which furniſhing, was reterred to the Detenders Oath fimpli- } 
Citer : The Lords would not ſuſtain this Action, becauſe the ſame was moved 
and intented for furniſhing of Clothes made to the Defender being then 
Minor, & in familia paterna, his Father at the alledged time of the tur, 
niſhing, and betore,being in uſe to take off to the Detender, and to provide 
him of ſuch Neceſſars as were contained in the Summons ſo that the Pur- | 
ſuer could not of the Law have any competent. Action againſt the Minor 
therefore, but ought to purſue his Father for the ſame prot de jure, but 


I Keq@ WS @ oO cc © _ _ _ 


ordained the uſe of furniſhing alledged made by the Father to be proven, FF t 
Scot Clerk, - of 
Irving contra L, Graitney, 8c. Eodern dit, . - 

JN an Aion of Eje&ion purſued by one 170ing againſt old Graitney, his © 
Son, and Oye, the Lords found it ſufficient Probation to infer Sentence} _ 
againſt old Graztney, albeit it was proven that the Ejection was aRnally com- N 
mitted by the Son and Oye, and not by the Goodfir, becauſe the Witneſſes FF 5 
proved that the Guodfir lent to his Son and Oye Horles to till the Land n 
after the EjeRion, and that hevgaye them Seed alſo co ſowe the Ground ;-* 
after the ſame, Hay Clerk: y 
Lyon contra Scot, February 25. 1623, = L 

Ir Robert Scot, eldeſt lawful Son to Sir Robert Scot of Thirlſtane, by his pe 
Obligation given to Mary Lyon, vbligeth him to take her ro his 

W ite, and alſo obligeth him how ſoon he or his Heirs ſhould ſucceed to his as 
Fathers living off Thir/fane, to Inteft the ſaid Mary in an Annualrent off x, 
1000 merks, to be uplitted out of the ſaids Lands, and living off 7hir/f4niW8 4 
Sir Robert after his Marriage with the ſaid Mary, being deceaſt, Mary havind i fe! 
Regiſtrat the Bond againſt a Brother of the ſaid umquhile Sir Roberr, who'WM $0 


was ſerved Heir of Line to the Defunq, and againſt the Father who was; ſp: 
ſerved Heir of Proviſion to him, for the Defunt the time of the Bond, ex 
and before ſtood Intefr, and the Heirs gotten of his Body, in ſome Land 7, 
conquiſh'd by his Father to him, which were not of the old living of7h;r!// ane, w3 
which were by the Infettmenr, in caſe of failzie of Heirs gotten of his own fin 
Body,provided to hisFather &h:is Heirs,and ſo he ſucceeded to hisSon in theleY acc 
Lands,as Heir to him by Proviſion z and they being charged for ImplementiW an: 
of this Bond, the Letters were fimpliciter ſuſpended for the Heir of Line, ch 
who was ordained firſt by the Lords to be diſcuſs'd,in reſpeR of the tenor of be 
the Bond, whereby the Maker oblig'd him and his Heirs, how ſoon the | 
ſhould ſucceed to his Fathers Lands of Thir/fane, then to Infeft her , and 
true it is, chat che Father was yet on life, ſo that he could not ſucceed to 
theſe Lands, and ſo conld not be Debitor to herg this Reaſon was found 
relevant to liberat the Heirs of Line, and thereby he was found ſufficient]y 
to be diſcuſs'dg and thereupon Execution being ſought in the ſecond place 
againſt the Father, who was ſerved Heir of Proviſion co his Son in the fore- 
faids otherLands, the Father uſing this ſame reaſon of the Heirs, founded u- 
pon the tenox andquality of theBond;chat albeir he ſucceeded to his ſonin . 
Lancs 
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Lands foreſaids, by the Proviſion of the Infefement, -yert he had not ſuc- 
ceeded to-him-in the Lands of ThirlFave, wherein his Son was never. In« 
feſt, but whereof himſelf was ever Heretor, and to which his Son could 
pretend no Right, and ſo he could nor be oblig'd; for it were a dangerous 
example toauthorize a Bond given by the Son,: thereby to bind the Father 
without his Conſent,or any Deed done by him, to fufill the Sons Obligation 
in an A& contracted by himſelf, without advice ot che Father, This Reafon 
was not ſuſtained tor the Father,but the Letters and Charges were ordained 
to have Execution againſt him, in reſpe he was Heir by Proviſion to his Son, 
and that he was Poſleſſor of the Lands of Thir/taze, after he had ſerved 
himſelt Heir of Provifion to his Son, by the ſame manner as he poſſe(s'd 
the ſaids Lands betore that Service, Actor. Hope & Scor, Alter, Nicolſon 
& Lermonth: Gibſon Clerk, 


S$1bbald, contra L Lethentie and L, Clunie, February 26, 1623. 
He Laird of Clunie holding the Lands of C/uxie of the Biſhop of Du#s 
kel, Diſpons the ſame by two Charters to the Laird of Lethentle, 
the one to be holden of himſelf, the other of the Superior, and he is In- 
feft to be holden of Clunie z, thereafter they are both at the Horn, and re- 
main year and day thereat, whereby Lethenties Liferent holden of Cl#unie 
ot the (aids Lands ot Clunie falls in the Laird of Clunies hands his Superior, 
and the ſame falls in the Biſhops hands as Cl/»wnies Superior, by Clunies Life 
rent, thorow his Rebellion year and day, The Gitt ot Clunies Elcheat, atter 


William Dowelas, , 
L, Kapdifuird 
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L Randi/uird contra his Tennent, Feb, peauie, 1623, © 

Andifuird ſetting a Tack to. oneot his Tennents of ceream Lands, for 
the ſpice ot 9 years after his entry,which by the Tack: was appointed 
to beat 2artinmaſs 1622, purſues by way of Aﬀion the Tackſman to en- 
ter to the Room,and labour rhe ſane," which A&ten 1s intenred'in Janyary 
1623, atter the Term of entry appoinred by the Tack: The Defender com- 
pears and alledges, that this Action'ls a Novelty, *ahid ought "nx to' be (u- 
ſtain*d z for albe:r the Tack was (er to him off the Room, yer he'bu2 ht not 
to be compelled to enter thereto.or{abour the ſame, but at his own pleaſure; | 
for if he ſhou!d never enter nor Jabour, orif he: ſhould'ſuffer the ſame t6 ly } 
lee for Graſs, it was alike to the Purſuer; for he could have no Aion uþon 
the Tack avainft the Delender, bur for the Tack-duty, which rhe Putſuet 
could not 25k, bur after the terms of payment of- the Tzck being paſt, at 
which time the Dcfcader ſhould anſwer-him, as. Reaſon and Law required, 
The Lords repelled this Alledgiance, and ſuſtained the Action againſt ;rhe 
Tennent to cauſe him «unter to the! occupation,and, labouring of the. Room, 
that thereby the Detender might. enter and pleniſh the ſame wich/Goods and 
Corns, whereby the Ground might be more an{werable to the Maſter fot 
payment of the duty of the Tack, + Ator, Mowat, Alter,0/5phant, 

Clerk, i 


Haliburton contra L, Murihill's Debitors, Eodem die; 
N an Action puiſued by Mr. George Haliburton againſt the 'Debitors of | 
the Laird of Murthill; who was Debitor to Mr, George, for making ar- # 
reſted Goods forth-coming, wherein compeared George Thomſon,as another 
Creditor to the Laird of Murthill[, who had arreſted the ſame Debt acclaimed 
before Haliburtons Arreſtment, and who had alfo long before him in» 
tented Attion to make the ſame torth-coming, and ſo was long anterior to 
him in diligence, The Lords preferred Mr, George Haliburton to T homſon, | 
notwithſtanding of Thomſons firſt Diligence, becauſe Halybarton was Dona- 
tar to Murthills Eſcheat, and had intented Declarator thereupon, which 
Titles he conjoyned, ' and fo he being both Donatar and Creditor, he was 
found to be antwered,and not the other;albeit it was alledged by Thomſon, 
that the two Titles ought rot to be conjoined, to be ſuſtained in his pre-| 
judice, and that the Gift of Eſcheat could not be derogative to his diligence, 
\ and -to eſtabliſh the right to the Donatar, who was alledged to be Creditor, 
as ſaid is, ſeing he was anterior in Diligence, as ſaid is, which is only reſpet- 
ed in theſe an the like Caſes wien they occur, and the Gifr ot Eſcheat 
ought no more to be reguarded, being but lately acquired fince the intent- 
ing, and during the cependance of this Excipients Action , which Alledgi- 
ance was repelled, and the Gift conjoined with the Purſuers Right as a Cre- 
ditor, was preferred, FYid, 13 Dec, 1622, Thomſon, 6 March 1623, Fin- 
laſon, 2 March 1626, Graham. 7 March 1628, Wilſon, 

In this ſame Action no reſpe&t was had toan Alledgiance, proponed for 
Halyburton againſt Thowſons Purſuit,where he alledged that the Bond made | 
to Thomſon was Heretable, and ſo no Arreſtment could be made thereupon 
while it had been made Moveable by a preceeding Charge againſt the Par- 
ty obliged to make payment,feing in theBond it was provided, that notwith- 
Ntancing it was Heretable,yer the Credicor might ask payment at any Term 
when he pleaſed,and fo as he might ſeek Execution,ſo he might arreſt, which 


was a part of the Execution, as Poynding is, Actor, per ſe, Alter. Mouat. 
Gibſon Clerk, 
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- BfDs L. E{f!menth contta L, Buckie> Eodem die, © 2) 
N an AQtion betwixt L, Z//i[monthand L, Bickie, The £0rds found the 

a Gift of Eſchear given and conceived ſpecrftce in theſe words, viz, of all 
which pertained eotherRebel 'the time of his Rebellion could extend to no-+ 
thine which the Kebel had after the preciſe time, when he was denounceg to 
the Horn, or which he acquired afterHoroing,bur.only extended totheGogds, 
which acually perrained to him-at the very timeof the denunciarion , and 
where Gitts of Eicheat bore this clauſe, wiz. of-all Goods which the Rebel 
ſhould acquire atter his Rebellion,that tuch clauſes ought not; to be ſuſtained 
in any fort, neither that it ought to be reſtricted or ſuſtained for all Googis, 
which he ſhould acquire within a year atter the Gitr, tor, the which the 
Lords refuled to allow thele Gitts, Actor, Nicolſon & Lermonth, Alter, 
Hope & Lantie, Hay Clerk. Vid. 25 Fuly 1623, betwixt theſe Patties: 
25 Nov. 1626. E, Kinghorn contra Wood. 


Maſter of Fedburgh contra Elliot, Eddem die, 

N an AQion puriued by the Mafter of Fedbmgh againſt one E#;or, for the 
| the violent Profires of certain Rooms, which were not per expreſſum con- 
tained in the Decreet of Removing, but libelled in this ARtion ot violence tp 
be parts and petrtinents thereof, .'T he Detender compeared and alledged them 
to be pertinents of his proper Lands, Heretably percaining to him, and both 
the Parties alledging Poſſeſſion as pertinents, -The Lords found, thas 
Witneſſes ſhould be examined tor either of. the Parties, to prove how they 
and their Authors poſleſt theſe Rooms cont; overted, whether as pertinents of 


® the Purſuers Lands,contained in hisNecreet of Removing, or as the Defenders 
y pioper Lands, and after the Wirnefles were examined tor either Party, they 


would conſider what was expedient, Actor, Hope, Alter, Nicolſon, Gibſon 
Clerk, This wis thereatter altered; 


Paip contra L, Wolmet, Eodem die. 

N an Aion of Suſpenfion,betwixt Mr: Fohn Paip and the L,of Wolmer, 
tor payment of a nof d:yers Loads ot-Coals given to Mr, Fohs 
Paip. | he Lords tound, that the grahter of the Penfion,nor his Heirs were 
not obliged to carry the Coals to the dwelling-houſe of the Penſioher,where 
the Penſion bore not the ſame ſpecifict ; but that it was ſufficient to the 
oranter of the Penſton,anc his Succefſors,adebted therein,ro deliver the ſame 
at the Coal-hill te the Penfioner, to be tranſported upon his own Charges, 
where he pleaſed to carry the ſame; and that ficklike in other Penſions of 
thar narure and quality,as of V:Qual, that the Penſioner ought to carry the 
ſame from the Barn-door and Ground of the Land upon his own Expenſes, 
and that the granter is not oblig*'d in the ſaid Carriage, except the Penſion 
be ſo exprefly granted,and no otherways, Acor:M*z:l, Alter, Hay Clerk: 


| Irving contra Forbes, Eodem dice 

N an Action purſued by 17vizg who was Heretable Proprietar and Co: 
portioner of a Land, which had a Moſs belonging to 'the whole Land, 
againſt one Forbes, who was Inteit by a baſe Infettment in another pare of 
the ſame Land, with liberty of the ſaid Moſs, to be holden of the Annail- 
zier,and under Reverfion ; To hear'it found, that his liberty of the Moſs 

ſhould be reſtricted to the proportion of the Land wherein he was Intefr 
and that he had no liberty in the faid Moſs, bur effeirand to the Land, & it 
anſwered in propor tion,as a part compared with the whole Land. The Lords 
ſuſtained this Proceſs againſt this Wodferrer, albeir the Heretor who was 
ſanding Intett holden ot the Superior, and who granted the Wodfſer under 
Reverfion only, was not called to the. Purſuit, ro which they ſound o0 ne- 
G 3 ceſlicy 
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ceflity tocall him g but the Zords found and declared, that what ſhould be 
done berwixt theſe Parties in this Proceſs, ſhould nor prejudge him, ARor, 
Alter, Baird, Scot Clerk, 


| Hamilton contra Drummond, March 1 1623, 
N an Action purſued by Hamilton againſt the Heir of umquhile Sir A4/ex- 
ander Drummond of Meidhope, to make arieſted Farms pertaining to the | 
Heir forth-coming, the Arreſtment being execute atrer Whitſunday in that 
year in the which the Farms were arreſted, and defired to be made forthe | 
coming, and the Land being appryled trom the Heir after the Arreſtment, 
bur before the Term of Martinmaſe that ſame yearz The Lords tound the 
faid Arreſtment after —— affeRed the half Farms of that year on- 
ly, and that the Compryling deduced before Martinmaſs affected the other 
half Farms, vis, for the Martinmaſs Term ſubſequent, to the Comp ylers 
uſe, Adtor, Aiton, Alter Hope, Gibſon Cleik, Yid, 19 Nevemb, 1623, 
Ker contra Paterſon,and the Cales there. 28 Fuly 1625, Scot contra Switie, 
16 February 1633, Harper contra Cockburn, 


Williamſon contra Law, Eodem die, 
IN an Aion pnrſued by Fames Williamſon againſt Mr: Archibald Law, 
who was made Affigney to an Obligation made co one Will:am Hannage 
and Dickſon his Spoule by Mr, Robert Williamſon, and certain others his 
Cautioners, containing the Sum of 2000 merks, which Afſignation the 
ſaid Fames Williamſon.Heir and Executor to the ſaid Mr, Roberr,defi:ed by | 
his Summons to be aſſigned back again by the ſaid Mr. Archibaid Law to | 
him, as being made in favours and to the uſe of the ſaid Mr, Robert himſelt, te 
who had only borrowed the ſaid Mr Archibald Laws name in truſt to his # 
own behove, he being his Siſters-ſon,on whom he might have repoled and | 
concredited the ſame, The Defender compeared in this Caule, and detend- 
ed contentiouſly , that this Aſſignation which was filled up with his name # 
at the celire ot the ſaid Mr, Rob-rr, who as the Defender alledged, had tree. | 
ly given the ſame to him z likewiſe it was regittrat in the Books of Coun- 
cil, bearing his Name, and Letters raiſed thereupon before the deceaſe of | 
the ſaid Mr. Robert ; and theretore could not by any preſumpt!on be taken 
away fiom him, upon pretext of borrowing his Name and Truſt, the tryal | 
whereot ought =_ to be taken by Writ or the Detenders Oath, and that 
the Wr:t pertected could not be deſtroyed,nor otherways taken away, The | 
Lord's examined in this Cauſe certain perſons Witnefles, who knew of the * 
Truſt, albeit they were not inſert in the Aſfignation,which they did ex of | 
ficioz and by their Declaration, albeit the Aſhgney was ſolemnly examined, | 
and denyed the Truſt, and took upon his Conſcience, that the Aſſignation 
was made to himſelt,and to his own proper uſe,by the tree Gift of the ſame, 
procured to him by the ſaid Mr, Williamſon his Mother-brother, and albeit | 
the ſame was regiftrat in Mr; Roberts time, and ſo was made the Afſigneys | 
Evident in his own time, yet they found the ſame to be done in Truſt, and | 
therefore ordained the Defender,to make retroceſſion of the ſaid Afſignation, | 
in favours of the ſaid Purſuer repreſenting the ſaid Mr, Robert, Attor, ' 
Alter, Ruſſel, Scot Clerk, Fid. 27, Fuly 1624, Lady Stanypeth, 
Wood contra March 4. 1623, 
Ood of Craig having obtained a Decreet againſt the Fxecutors of 
one Ker, who was his Debitor,and having put them to the Horn, 
thereafter purſues one William who was Cautioner for the Executors 
in the Confirmed Teſtament,to make the Goods Confirmed forth-coming, tor 
fatisfattion of the Debt contained in his ſentence, The Defender who was 
Cautzoner 
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mtioner compearing, proponed an exception, that the whole Goods of 
eTcſtament was exhauſted by lawful ſentences, recovered debito tempoye by 
e Creditors. The Lords found this exception could not be received,being 
Ow proponed by the Cautioner,ſeing in the Action whereupon the Pur- 
r had recovered ſentence againſt the Executors, the ſame was proponed 


'X« 

he them, and admitted to their-probation, and the term circumduced a- 
ar WSinſt them for not proving thereof; and thercfore that the ſame oughtnot 
he beadmitted again to the Cautioners probation z and this was found, al- 


it the Cautioners were not called, nor compeared in that Proceſs, where 
e ſame was proponed by the Executors 3 and albeit he alledged, that what 
as done there ought not to prejudge himyhe not being then Party,and that 
cir omiſſion ought to burden none but themſelves, .and ought not to 
ke the benefite of this lawful defence from him, which was repelledzasfaid 

Aqor, Nairn & Mowat. Gibſon Clerk. Yid: 9 July, 1623. Arnot con- 
a Home of ManderStoun, | 


Stevinſon contra Stevinſon, Eodeme die, 0 

N an Action of Removing purſued by one Stevinſon contra Stevinſor, the 

Purſuers Title being a Seaſin as Heir to his Father, by vertue of a 
recept of Clare conſtat granted to him by the Superiour, after the Term be- 
rre which the warning was made to remove, The Lords would not ſu. 
zin that Title, nor Action founded thereupon, becauſe he was not ſeaſed, 
(r the Precept direfted nor granted at the time of the making of the War- 
ng, and found that the ſame could not be drawn back to the warning, 
ZeJvecia'ly againſt a Party Dctender, who compeared, and clad himſelt with 
right to the Lands in his own perſon, Actor, Alter, Kinroſs, Scot 
Ierk, 

E: Linlithgow contra Sharp, Fodem die. 

N an AQion of Compt and Reckoning betwixt the E; of Lizlithgow and 

Mr, Jobn Sharp; The Lords (ultained an obligation granted for repay- 
cnt of Tailzied Moneys, according to the ſpecies of Money granted tg. 
: received by the obligation, anc found that the party obliged ought to 
pay the ſame, according to the priccs, as that ſort of Moneys was wotth; 
nd pave the time when the obligation was purſued, but defalcation, Actor. 
icoljon y ounger, Alters per ſe & Stuart, Gibſon Clerk, | 
| Hamilton contra Sharp, Maych 6. 1623, 

| R. David Sharp Parſon of Kilbride ratifies to Robert Hamilton bf 

New-houſe his Tack, which the ſaid Robert had of the Teind- ſheaves of 
' Wome Lands within that Paroch, fer to him by his Predeceſſors long before, 
and binds and obliges him to do no deed in prejudice of his former Tacks: 
hereafter the ſaid Mr, David ſets a poſterior Tack to another, whereupon' 
\amilton of New-houſe conveers Mr. David Sharp to refound to him the 
vorth of the Tcindeſheaves fet by the foreſaid poſterior Tack, of all the 
years fince, being 12 or 13 years, ſeing after the Tack ſet by the ſaid Mr. 
Z).wid, his Tackiman had polleſt: the ſaid -Teinds contained in his Tack, 
whuch of before were poſſeſt by the Purſuer by vertiie of his ſaid prior Tack, 
ratified as laid is, The Lords ſuſtained this Attiong nbtwithſtanding that 
the Defender compeared, and alledged, that the foreſaid poſterior Tack 
could never be a ground, which of the Law could have prejudged:the Pur- 
ſuers Rights, ſeing the ſaid prior Right, would have ever carried the Pur- 
luer to the Right of the Tack, and would have made him to been prefer- 
red 1n the right of the Teinds to the poſterior Tackſman ; and if he had: 
wanted his pollefſion,or that the panagees Tackſman had attained to the poſs; 
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ſeffion, it was the Purſuers own default, who might have lawfully main. 


tained his own poſſeſſion, or had a competent ation againſt any whocamn 4 
betwixt him nat yy poſſeſſion ; neither could the want of his polle(ton,and pl 
the poſterior Tackſmans attaining of the poſſeſſion, produce this action off 
warrandice againſt the Defender, ſeing he was never diſturbed by order 88 « 
Law by the ſetting of the ſaid laſt Tack, by vertue whereof the Teinds were w 


notevicted from the Purſuer,nor any ation ever moved againſt him, which 
took away his Right, ſo that the want of his poſſeſſion, not flowing from any? 
ground tryed by Laws but being in his own default, could not produce 
this ation of warrandice, where there was no diſtrels declared by ſentence}; 
preceeding; which alledgiance was repelled by the Lords, Attor. Hamil! 


= It 
ton, Alter. Nicolſon, Scot Clerk. Vid: 19 Decemb: 1632, Maxwell contri jr 
E: Nithſdale, JN ;. 


Stevinſon contra Stevinſon, Eodem die. 

He above-written A&tion mentioned in the preceeding Page, Stevinſon 
contra Stevinſon, where the Lords found that the Seaſin could not be 
drawn back. It was Replyed for the Purſuer, that the Defender could na 
quarrel the Title, becauſe he was his Tutor, who of the Law was holden to 
have obtained the Purſuer in due time Seaſed as Heir to his Predeceflor. Du- 
plyed by the Defender, that he was not bound to ſerve the Pupill Heir, to 
evidt the Lands againſt himſelf; moreover, thePrecept and Sezfin, which was! 
the Title of the Removing, is procured many years after che expiring of the} 
yearsof theTutory,& after his Pupillarity,ſo that whatever fault is thereiv, * 
cannot be impute againſt the Defender, who was not holden to anſwer for! 
any deeds done thereafter;8: if any had been omitted within the time of his? 
Tutory,which is not granted, he had againſt him of the Law, AJionem tutels, © 
TheLords found theDefender being onceTutor,could not quarrel the Purſu-| 


ers right, albeit the Tutory was expired , and albeit he defended himſelf h: 
with a right in his own perſon acquired before he was Tutor, partibus ut ſu- i £ 
pra. Vid. 6 Decemb: 1621. Lo: Bargenie contra Stuart, = tl! 

Finlaſon contra Johnſton, Eodem die, AY 


| bp an Action of Robert Finlaſon contra David Johnſton; The Lords found © I 
that any perſon might Compriſe upona Heretable Bond, where the Bond 3 tl 
gave liberty to the Creditor to ask the Money without requiſition, albeit i © 
there was no preceeding Charge uſed againſt the Party to pay the Sum, | 
thereby to make it moveable, except the Clauſe ofthe Bond made expreſ } fi 
mention , that a Charge ſhould preceed z for the Bond bearing that the i © 
Sum ſhould be payed when theParty pleaſed toſeek the ſamegwithout requi- | 
fition, and providing that execution of Horning andPoynding ſhould paſs | 
thereupon,gas it waslawful to poynd the Debitors moveable Goods there- MF . 
pon, without any other preceedingChargeyſoit was lawful toCompriſe,8 that WF 1! 
the deducing of the Comprifing was enough to declare the parties will, that |W Þ 
he made the ſame moveable, ſeing the Bond bore no Clauſe for any preceed- ij © 
ing _—_ to beuſed, Adtor. Nicolſon & Cunninghame, Alter. Hope & ll ® 
Belſhes, Gibſon Clerk, Yid:penult. Febe 1623. Halyburton. 20 July 1622. I "! 
Cranſton. ' 2 March 1624+ Colthird contra Paterſon. : 


Lo. Bargenie contra his Sons, March 7. 1623. =. 

Ord Bargerie being obliged in his Contra of Marriage with Foſias Stu- Ml * 

arts Daughter, to Infeft the Bairns of that Marriage in his Lands, and ll © 

nhibition being ſerved thereupon 3 the Lord Bargenie having thereafter L 

for certain Sums borrowed from Sir John Hamilton of Lettricks' and ſome o- Ml | 

thers, Infeft them in his Lands, mentioned inthe Contra of Marriage z =_ 
fat 


The Decifons of the Lords of Seſſion, 1623. 55 
ſaid Lord Bargenie, and the faids Creditors concurring with bim, purſues 
his own Sons gotten in that Marriage,for Production,Reduction, and Im- 
probation of that Inhibition,and to hear and ſee it found that the ſaid Con- 
trat was made in his Minority, and to his enorm hurtand Lafion,and there- 
fore ought to. be reducedz which purſuit was moved with the concurſe 


) 

"FF of the laids Creditors, to the effeCt that the ſecurity made to them by the 
d ſaid Lo. Bargeny, for their juſt Debt, might be found a lawful Title and 
/Y Right to them, and that thereby he _ be made an able perſon,to 
*2F give them ſatisfaction and ſecurity for the ſame; in this Proceſs, Horning 
© being produced againſt Bargemies ſelf, whereby he was debarred ab agendo. 
-F It was alledged, that the Principal party being debarred, who had the only 


. CL of 


intereſt to purſue this aRion of reſtitution, the Proceſs behoved to ceaſe, 
in reſpe& the reſt of the Purſuers were but purſuers by conſequence, whoſe 
intereſt could not ſuſtain the purſuit, founded upon the right of the principal 
na party, with whom he only concurres, his intereſt being taken away, as ſaid 
x& is, and he being that perſon who only might ſeek reſtitution, as was delft« 
oY red. The Lords repelled the alledgiance, and found the Creditors fore- 
08 ſaids might purſue thisAQtion,to the effe foreſajd,notwithſtanding that the 
A principal Purſuer was debarred by Horning, The Lords alſo in this Proceſs, 
ro after the Horning was taken up, ſuſtained this Attion, for reduction of the 
WF Contract of Marriage, in ſo far as concerned theFee appointed to be given 
3X to the Heir of that Marriage, in reſpect it was a Fee of the whole Lands, 
which being granted by the Father, being Minor, to his enorm Leſion, 
could not beſuſtained, AQor. Hope & Nicolſon, Alter. Nicolſon younger, 
& Ruſſel, Gibſon Clerk, Fid: 4 July, 16323. Donaldſon contra Homdion, 
In this ſame Proceſs, The Lords ſuſtained the Action, albeit it was moy- 
ed by the Father againſt his own Sons, being Pupills, whom by the Law 
he ought to defend, being in his Government and Adminiſtration, and a- 
gainlt whom it was alledged,he could move no Action within the fpace of 
their Pupillarity,during the which he ought to have defended thetn,as their 
Adminiſtrator and Tutorz which alledgiance was alſo repelled,in reſpect the 
Tutor isnot ſecluded from his juſt and lawful Purſuit, competent againſt 
the Pupill,ſeing before the intenting of his Action, the Pupills were furniſh- 
ed by lawful Authority,and Sentence of a lawful Judge,with Tutors to de- 
fend them, choſen and given to them at the ſuit and deſire of their Good- 


fir, on the Mothers fide ; which Act of Tutory wis produced,and the Pro- 
ccls therefore 1uſtained , partibus ut ſupra. 


K. Advocat contra Moyiſon, March 8, 1623. 

N a Purſuit at the King's Advocat's inflance,againſt one Moriſon in Dum+- 

blain, to hear him decerned to be puniſhed, as an Utlurer, tor tak- 
Ing of more than ten for -the hundred, conform to the AR of Parliament; 
becauſe the ContraQ, which was given to the Defender, for the ſecurity 
of hisMoney,which was lent by him toDonglaſrofMains,who provided him to 
a Victual Annualrent, and Prices therein liquidat, far exceeding ten for 
Ik hundreth,which was recovered byMoriſor, and payment made thereof, 
to him by Mains; this Purſuit was ſuſtained ; and the Defender found to 
BY Þave incurred the Pain flatuted againſt Qurers, notwithſtanding that 
$i it was alledged for him, that what he had received, and was payed to him 
4 Wy of tbe Vitual, and Pricethereof, the ſame was decerned in his Favours, by 
er WW Pecreet, and Sentence given j» foro againſt the Laird of Main? his Debtor, 
o. Wt whereby the Lords found his Letters orderly proceeded againſt this Party, 
te WY for payment of the Prices of the Vitual conditioned in his Decreet; ſo that 


id H he 
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he having a Decreet of the Soveraign Judge for his warrand,the ſame ſhould 
not be a Sriare to make him to be puniſhed as an Uſurer, eſpecially ſeing 
in that ſame Proceſs the Party proponed a Reaſon of Suſpenſion, founded 


upon this ſameA@ ofParliament,whereby he deſired to be freed of payment, | 


of any greater Profit than ten for the hundred,and which was thenRepelled I 
by the Lords, and ſo ought not now to be produced in this Action againſt Þ 


him. This allegeance was Repelled by the Lords, and the Purſuit ſuſtain- 
ed. AQor, per ſe. Alter. Kinroſs, Gibſon Clerk, 
Muirhead contra Muirheads Creditors, March 9. 1623. 


Ames Muirhead in Hamilton, Debitor to Umquhile William Muirhead Bur- | 


ges of Edinburgh,in a Sum of Money, Suſpends upon double Poynding, 
as being charged by two Creditors of the ſaid /il/zam Muirhead, viz. on the 
one part by James Hope,and Mr, William bis Aſſigney, who for the Debt 
owing to the {aid James Hope, by the ſaid Umquhile Wiliam, had conveen- 
ed the neareſt of Kin of the ſaid Umquhile Wiliaw, who by the Law 
would be his Executors, and upon whole Renouncing to be Executors, he 
had obtained Decreet againſt them cognitionis cauſa, decerning the Bonds to 
be Regiſtrat,that Execution might pals thereupon contra bona jacentiaz And 
thereafter he had obtained himſelf decerned Executor to the ſaid William 
Mwirhead, to the effe& he might be payed of his Debt in the firſt place, 
which was ſuſtained by the Commillars, and thereupon he intents Action 
againſt this Suſpender. And fick-like the Suſpender was charged by William 
Dick Burges of Edinburgh, another Creditor of the ſaid Umquhile William 
Mzirhead, who was anterior in Debt, and Term of Payment to the ſaid 


__ Hope ; Likeas his Bond was regiſtrat againſt the ſaid William Muir | 


ead,in his own time,and before his deceaſe, & the ſame Sum controverted, 
was arreſted at his Inſtance,in this Suſpenders hands, and ſenſyne the regi- 
ſtrat Obligation rranferred in the Perſon of Hope, Executor decerned to the 


ſaid Umquhile Wiliam, whereby he alledged, that he ought to be prelerred,} 


both in reſpe& of the Anteriority of his Debt, and greater diligence,to Hope, 
The Lords preferred Hope to Dick, in reſpeR that Hope had recovercd the 


firſt Sentence againſt the Perſons, who of the Law repreſented Muirhead, 


their common Debitor, and that he had done Diligence alſo, by obtaining 
himſelf decerned Executor to him, which gave him jus prelationis for 


his Debt, _ the Decreet and Arreſtment uſed againit Mxzrhead in his 
ick ceaſed, nothing being done thereupon, before his De- 
ceaſe, and fo the Decreet of Regiſtration obtained , while he lived , not} 


own time by 


being transferred, while after Hopes Decreet of Regiſtration, and that Hope 
was decerned Exccutor, made Hopes Diligence to be greater than his, and 
ſo to be preferred to Dick, Ator. Hope, Alters Stnart. Scot Clerk, 


Dougal! contra Henderſon, March 11, 1623." 

N an AQtion betwixt Dorgall and Henderſon, an Obligation being grant- 
£d toa Woman, andto her Huſband, to be payed to them; The Hul- 
band living a long ſpace after the Deceaſe of the Wife,and thereafter the 
Huſband dieing. The Lords ſuſtained an A of Regiſtration purſued at the 
Inſtance of the Wifes Executors, for Regiſtration of this Obligation, albeit 
it was objeced,that the Sum pertained,and was #n boxis mariti,and ſo that his 
Executors, behoved only to have that Aion of Regiſtration competent to 
them,and if the Witfe,or her Executors had anyRight to the Money,or ary 
Part thereof, contained in the Bond, the Huſbands Executors ſhould be 
anſwerable to them therefore, which Reaſon was not found relevant. But 
the Lords declared, that Execution ſhould only paſs at the inſtance of ” 
| Wils 
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Wifes Executors for an half of the Sums only belonging to the Wife. Hay 
Clerk, Vid. Feb, 14. 1622. Beſie Stevin, and July 7. 1625, Falconer, 
Relict of Captain W:ſhart , ; 

Baillies' of Drs contra Mndie's Creditors, Marth 13, 1623, 

He Baillies of D#ns, which is but a Burgh of Barrony, being charg- 
| ed to take Robert Mady , who was Rebel at the'Horn, and having 
Sulpended upon this Reaſon, viz, That they being but Baillics of a Burgh 
of Barrony, they ought not to be compelled to execute fuch Charges, if any 
ſhould be dire againſt them,in reſpe&their Juriſdiction and Authority ex- 
tended only to execute Decreets, and Acts of their own Courts, and that 
their Power-might go no further, and that it is againſt equity to urge them, 
to do that which their Power will not anſwer. The Lords found, that Bail. 
lies of Burghs-of Barrony ought notto be compelled, and ſo ought 'not to 
be charged with ſuch Charges, as to take the King's Rebels, but all ſuch 
Charges ſhould be'direct to Officers, and Magiſtrats of greater Power and 
Authority, than to Baillies of Barronies, either where there was Erection of 
Burghs of Barronies, or where there was no Burgh, and therefore found 
the Reaſon relevant, albeit it was allgdged againſt the Reaſon ofthe Charg- 
ers, that they had ever been in uſe before, to execute ſuch Charges, for 
apprehending of Rebels, which uſe was not reſpeQed by the Lords 3 And 
therefore” they ſuſpended 'the ' Charge againſt them ſempliciter. Yid, Feb. 
2, 1624. L+ Langton. July 20, 1624. Bell contra, Baillie: of Duns. 


K Fithie contra Carmichael, March 20, 162 3. : 
IN a Contravention, Fithie contra Carmichael, being both Burpcſles of 
| Dandee, the Fat 'of Contravention being, for caſting down the Pur- 
uer to the Ground, and bruiſing him with his Knees and Elbows, without 
any Blood, or other Violence, The Lvrds ſuſtained the Contravention, not- 
ithſtanding it was alledged:by 'the Defender, that he being conveened 
it the Purſuers Inſtance, for the ſame Fa, before the Baillies of Dundee, 
hey being Town-Burgeſſes of that Burgh, the 'Baillies had for that Fat 
pPmmitted him 'to Prifon, after tryal taken by them, of the manner of the 
Fad, and ſo he beifg ohce puniſhed therefore, he ought not to be purſued 
Je novo at the Purſuers Inſtance 3 Therefore this, alledgeance was - re. 
pelled, becauſe no Satisfaction was 'decerned bythe Baillics,'to be given 
o the Party Complainer.. Actor. Mowat. Alter, Rnffel, Gibſon Clerk. 


Lo, Tefter*s Heirs 'contra E, Buckleugh, Eodem die. 
N an Action of Improbation purſued at the Inſtance of the Heirs of Line, 
of Umquhile Lo. Tefter, agairift the L. Backelengh, for Improving cere 
in Evidents of Lands, tothe which the Purſuers were Retoured Heirs to 
heir Predeceffors. The 'Lords ſuſtained the Purſuers Intereſt and ARion, 
y ProduQtion of their Retour, albeit they had not been Seaſed inthe Lands, 
hich Retour was found'a Title, whereby they might purſue Improbation 
ſe; forin'this Proceſs, 'the Purſtters produced a Seafin, but it being of a 
ate poſterior to'the princtpal Summors, The Zords found it could nat be 
heTitle of that Purſuit,amdtherefore ſuſtained the Retour for a Title; the 
Purſaers therewith producing a Seafin of their Predeceſſors, of theſe Lands 
o whom they were Retoured thereig: ARor.Nicolſen 8& Stuart. Alter. 
Scot, | Hay Clerk. Fid. Feb." 2. 1630. E.: Kingborn., March 2. 1627, 
nd March 26.1623. betwixt thir Patties, Fune 20. 1627, L. Touch, 
» Dalgarno .contra E. Marifhall, Eodew die. I; Fu” 
N a Declarator purſued by Dalgarno, as Donatar to the Eſcheat of the 
| E. Marifhall, wherein L. Benbolm as another Donatar RE 
H 2 oras 
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Lords found, that albeit the Gift wastaken to the behove of the Lord Keith, 
eldeſt Son tothe Rebel,yet that was not ſufficient to ſtay the Declarator,ex« 
cept it had been alledged, that the Lord Keith had taken it tothe uſe of the 
Rebels ſelf; And thereforerepelled that alledgance proponed by a contrare 
Donatar, vis. L. Benholme. Aor, Nicolſon & Monat. Alter. Hope & Stuart, 
Gibſon Clerk. Yid. June 25. 1622. Lo. Borthwick ,, 


L. Craigie-Walace contra his Tennents, March 21. 1623, 
N an Action of Removing purſued by the L. Craigre-Wallace contra his 
Tennents, an exception being proponed,by one of the Detenders, toun- 
ded upon his Rental ſet to him by the Purſuers Father, during the Excipi- 
ents Life-time; whereto it being Replyed for the Purſuer, that that Rental 
could not furniſh any ground of Defence, becauſe the Detender had Afſign- 
ed, and Diſponed his Rental to another,which Diſpotition made the Right 
of the Rental to become extin&,aſwel to the Rentallers ſelf,as to him to whom 
the ſame was Aſſigned and Diſponed. Duplyed for the Defender, that the 
Rental was not perſonally ſet to the Defender,but thereby alſo by a ſpecial 
Clauſe*thereof, he had power to out. put and in-put Tennents, and Sub- 
Tennents in the Lands under him; In, reſpect of the which Clauſe, he had} 
Power to diſpone upon his Rental to another, being of the like degree with| 
bm ſeing that Clauſe behoved to import the ſame, ſo that by the Dil.} 
poſition, the Rental could not fall. The Loyds found, that notwithſtand-! 
ing of the Clauſe, bearing power to 1n-put and out-put Tennents and Sub-} 
Tennents, under the Rentallcr, yet that he had no power by that Clauſe," 


to aſſign or diſpone the Rental, and found the Diſpoſition of a Rental is% 


toturs, or of the moſt part of the Land contained in a Rental, made the? 
whole Rental to fall #: totum, but if the Diſpoſition was made of a lcfs part] 
than the half of the Lands contained in that Rental,ſuch Diſpoſitions ſhould! 
not make the whole Rental to fall, but only pro tanto, viz. for the part di.) 
poned,and that the Rental ſhould Rand, and ſubſiſt for the reſt of the Lands," 
which were not diſponed, where the Diſpoſition was not made of all, 
the moſt part of the Lands therein contained, Actor. Hope & Lawiie, Alter, 
Nicolſon & eMiller. Gibſon Clerk. Vid. November 13. 1622, Mr. Thoma 
Nicolſon, Item. July 5. 1625. L. Aiton, 


Cunningham contra E. Glencairy, Eodem dic, i 

þ an Action purſued by the L, Cunningham-head Afligney to the Lo, 
Kilmaers,contra.E, of Glencairn,upon a Contra, whereby the E. fold if 
the Lo. Kilmaers certain Lands, and obliged him to procure and deliver} 
the Renounciations of certain Perſons, who had Wodſets of the faids Lands 
whereupon the Lo, Kilmaers Charging,and the E, Suſpending, and find- 
ing Caution the time of the Suſpenſion, the Matter lying over Suſpended, 
he makes thereafter one Aſſigney to the Contra, who ſeeking transferring 
of that Suſpenſion, and ARtof Caution in him as Aſſigney, The Lords found 
the Suſpention, and Act of Caution might be ns, without any nev 
Charge, being all done inter vivos, and that there needed no other ncy 
Charge, at the Aſſigneys inſtance, but that the Cautioner found in the Su: 
{penſion ſtood fill bound ; Likeas there being a Horning produced, where- 
by the Lord Kilmaers was Rebel before the Aſſignation made by him,and 6 
remaining Rebel then, ag yetunrelaxed. It was alledged that he could nat 
makean Afſignation to prejudge Creditors, as this was, This alledgance wa 
repelled, becauſe the Lords conſidered, that this was an Afſfignation of an 
Heretable Right, which the Rebel might make, and that the A&t whereupon 
the Alledgeance was proponed, ſhould be underſtood of Moveable-Goods 
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þ, BY and therefore the Lords ſuſtained the Action,at the Aﬀigneys Inftance, not- 
Ko withſtanding of the Cedents being then Rebel. Actor. Daxling, Alter, Bel. 
ie i ſhes, Scot Clerk. Vid. July 3. 1623; Hunter contra. Watſon. vid. Feb. 10; 
re 1624. Ker, March 8. 1639. L. Pinkell, Decem. 23. 1630, Mr. Robert Hart, 


L. Braco contra Oeilvy, March 22. 1623. 

Braco purſuing a ReduGtion of an Afſſignation made by Mr. David 
'Þ Wood to Ogiizy of Carſe, of all the Corns, Goods and Gear, being and 
growing upon the Lands of Carſe, the time of making the ſaid Atlignation, 
which was in the Moneth of Jaly, the Corns being then growing, unſeparat 
from the ground. The Redution being upon this Reafon, becauſe the Ce- 
dent was Inhibit by the Purſuer, long before the Aſfignation, upon an an. 
terior Debt, and Obligation made to him by the Cedent. The Lords af- 


he WY ſoilzied from the Reaſon ſempliciter, becauſe they found that an Inhibition 
mi only affets Parties Heretable Rights and Lands, that he cannot gdiſpone 
he MW thereupon, after lawful Inhibition ſerved againſt him, but it affe&s not the 
11) WF Movcable Goods, ſo that notwihſanding thereof, the Perſon Inhibit- 
b-& <£d may Diipone upon the ſame: for Letters of Arreſtment, and not Inht- 
1d FF bition affc&s Moveables, and Moveables are of that nature, that falling un- 
thi der dayly Commerce, the Dealing and Trafftiquing therein,ought not to 
if. ceaſe by fimple Inhibition, without Arreſtment proceeding upon a lawful 
4.8 Cauſe, Gibſon Clerk. Yid. July 25. 1623, E. Errol, March 14. 1626, L;, 
b.18 Weſtraw. Ju'y 2. 1625. Porteons; Fatrmary 24. 1629. Dickeon, 

le, L. Dunipace contra his Tennents, March 25. 1623. 

in N anAion purtued by thcLaird of Dunipace contra his Tennents, wherein 


the Purſuers Seafin being quarrelled, for not being Regiſtrat in the Clerk 
Regiſters Books, within the (pace of ſixty dayes, after thedate thereof, The 
Lords repelled that alledgeance, becauſe they found no Perſon had inte- 
reſt, to propone that nullity, but a third Perſon, Who had a lawful Right 
to the Lands ſtanding in his perſon, as the words of that A& it (elf proports, 
viz. the A& of Parliament in Anno 1617. Actor. Hope. Alter. Lawtie. 
X Gib/on Clerk. The like done, Novem, 13.1623. Marſbel contra Marſbel, 'lremy 
41 March 24. 16:6. Gray contra Tenrients of Fernifiat and Graham, 


L, Hunthill contra Rutherfoord, Eodem dit, _ | 

N an AGion betwixt L. Hunthill contra. Rutherfoord,an Infeftment being 
given of Lands fallen by R ecognition,&thereupon Decreet of Removing 
obtained againſt the Tennents, thereafter upon Reſignation by him who ac- 
quired the R ight of Recognition, another being Infeft in thir Lands, and 
purſuing Aion of ſucceeding in the vice, againſt one who had entered 
tothe Poſſeſſion of him, againit whom the ſaid Decreet of Removing was 
obtained before, as ſaid is, at the Authors Inſtance, who compearing, and 
alledging the Purſuers Right and Seaſin of the Lands, to be no ſufficient 
Right and Title, which could give him the Right to the Lands, or to pro- 
vB duce this 4Gion, becauſe it depended upon the Right of Recognition, ac- 
By quired by his Author, which was never declared, and no Declarator of Re- 
v-BF cognition b:ing obtained upon the faid firſt Infeftmerit, the ſame and all 
c-BY other ſubaltern Rights depending thereupon, was not ſufficient; This al- 
08 1-dgeance was repelled, in reſpeRof the Decreet of Removing obtained, as 
ot BY ſaid is, by the Purſuers Author, arid of the Purſuers Right proceeding up- 
4 BY on Reſignation of his Author, concerning the validity whereof, the Purſter 
al By could'not in this Judgement of ſucceeding in the vite,- be compelied to dil- 
putes Alter, Belſbes. Vid. Marth 26.1623: Finlaſon'& Dbjalſbn, 
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Baillie contra Nisbet, Eodeme die. 

1 an Aion of Suſpenſion betwixt Sir James Baillie contra Nizbet, SirJames 
being Cautioner for the Defender, in certain Sums, and after Regiſtra- 
tion of the Bond, having payed the Sum, in the which Bond, the Principal 
is obliged to relieve the Cautioner of all Coſt, Skaith and Damage, to be 
incurred by him, thorow his Cautionryz the Bond being of the nature ofa 
Moveable Sum,and bearing no Annual, The Lords found,that the Cautioner 
might ſeek his Relief, and Charge, for payment to him of the Annualrent of 
the Principal, for all Terms fince he made payment thereof to the Creditor, 


albeit he had not ſought his Relief,& Payment thereof many years,and albeit | 


it was a great ſpace after the payment of the Principal Sum, without any 
charges of Horning, or Poynding,or other Diſtreſſes;{eing the Lords found, 
that he being obliged, and the Bond regiltrat,and theratter payment made, 
that was aſufficicat Diſtreſs, without any more, to produce this Aion of 
for Relief, the Annuals againſt the Party obliged. AQor. Be/ſhes. Alter, 


Nisbet. Hay Clerk. 7d. July 28. 1625. Scot contra Switie, Jan, 24. 1627, 


L. Wauchton, Novem, 15. 1627. Patrick Black. 
Stuart contra Scot, Eodems die. 


be an Action Francis Stuart contra Scot, for ReduQion,and Improbation, | 
The Lords found, that a Witneſs ought to be examined ad futaram | 
rei memoriam, concerning the verity of the Writs taken to be improven, in | 
reſpett of the Age and Sickneſs of the Witneſs, who was defired-to be exa- | 


mined; and this was found by the Lords, albeit it was alledged by the De- 
fender, that ſuch Examinations and Depolitions are never appointed'to'be re- 
ceived by the Lords, in Actions of Improbation, as this Action betwixt thir 
Parties is, but the ſame isdone ſometimes by the Lords,in Actions of other 
natures, but not in Improbations, eſpecially it ought not to be granted, 
wherethis Action being both Reduction and Improbation, the Party can- 
not crave the ſame, except he would paſs from the ReduQion, .and that 
Litiſconteſtation were wade in the Improbationz neither of which being 
done, the defire thereof ought not to be grantedzthe which alledgeance was 


Cay 


repelled, and the Witneſſes ordained to be examined. Actor. Stwart & | 


Craig. Alter. Nicolſon, Lawtie & Scot. Gibſon Clerk. | 
Finlaſon & Donaldſon contra Sheriff of Edinburgh, March 26. 162 " 


dividing his Lands of Keith from the Lands pertaining to the L, 
Roſlin, and appointing Marches to be ſet by the Sheriff, betwixt the ſaids 


Lands, the Heretable Right of the ſaid Lands, being thereafter diſponed to | 
James Donaldſon and Gilbert Kirkwood, they, and the ſaid Mr. Fohn, obtain- 


er of the Sentence, charges the Sheriff to impute the March-Stone, con- 
form to the Decreet ; which being Suſpended, Mr. John Finlaſor was de. 
barred with Horning, and the ſaid Jawes Donaldſon and Gilbert Kirkwood 
craving Execution at their inſtance, as ſucceeding to the Right of the Lands, 
by their Heretable Infeftment, and who conſequently had the benefit of that 
Sentence competent to them,boc ipſo that they were Heretors of the Lands, 
The Zords found, that noExecution could paſs at their inſtance,upon the ſaid 
Decreet, except they had been per expreſſum made Aſſigneys thereto,or elſe 
that they had obtained the ſame firſt transferred jn their Perſons, without 
which they could not ſeek theſe Charges, or Summar Execution, upon 
that Sentence, AQor. King, Alter, Foulis. Gibſon Clerk, July' 25. 1626. 
Fames Stnart. and March 25. 1623, L. Hunthill, : 


Lo. YeFers 
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The Deciſions of the Lords of Seſſſn, 1623. 6) 
Lo. Teſters Heirs , contra the E, of Buckelengh, Eodem die, | 
N an Improbation purſued at the inſtance of Lo, Teffers Heirs, againſt the 
| Lo, Buckcleueh: TheLords found that the Puriver had no Intereſt ro call 
the Detender, for produRion of any Writs , made ro him by the King ex- 
cept the Purſuers lybelled and qualified, that their Right to the controver- 
ted Lands flowed from the King, and found it not enovgh, that the Pur- 
ſuers being Heretably Infett in the Lands, had thereiore intereſt to call fot 
Production and Improbation of any Writs, which the Defender hid there. 
of , made to him by any other perſon whatſomever, Actor, Nicolſon 8& 
Stuart, Alter, Scot. Hay Clerk, Yid, 18 Decem. 1623, L, Monimnſk. 12 
July 1626, John Staart, | Sr os 
Smith contra the Baillies of Elgin, March 27, 1623, 
Mith having purſued the Baillies of £/gin, tor a Debt owing to him by 
tor the which his Debicor being apprehended, 3nd pur ia 
Ward by them, by Letters of Caption, they thei eatter ſuffered him rg 
paſs out, and repair in their tree and publick Streets as a free Perſon; The 
Baillies excepted, that they ought to be Aſlvilzied, becauſe they having 
taken the Debvitor conform to the Charge execute againſt them, he was put 
to Liberty by yertue ot a C harge execute againſt them at the inſtance of 
the Debitor who had obtained Saſpenſion of the puriuers Decreet. The 
Lords repelled this Alledgeance, in 1efpc& the Put ſuer offered to p: ove, that 
before the Suſpenſion was purchaſed by his Debitor, and before any Charge 
was given to the Baillies to put him to Libertie, che Nebitor was our of 
Ward, and had tree courſe by repatiiing to the Streets at diverſe times # 
which Anſwer the Lords tound Relevant, forthe Lords found it was not 
enough tor the Magiſtrats to Incatrcerat and take the Rebel, except he were 
detained in Priſon, and keeped therein , until he were freed by order of 
Law; and therefore albeit he was thereafter ex poſt fafto relieved by a 
Warrand, yet they ſtood Debitors to the Party, becauſe he was pur 
out of Ward betore they had any Warrand : neither was this reſpe&ed 
by the Lords to tree the Baillies, that they offered to reſtore hich ro Ward 
cum omni cauſa, and that any freedom he had before the Suipenfion, chey 
would be anſwerable theretore to the Ptrſucr, concerning any Deed done 
to his prejudice during that time, whereby he might be found leſs $91- 
vendo, than when he was put fiiſtin Ward, and fo ſeing the Party had 
no prejudice, and that they ſhould enter the Rebel cam omni cau[a, they 
ought not to be decerned to pay the Debt, which Alledgean-e was re- 
pelled; for the Lords found, that the Warding is a puniſhment of the 
Debitor, from the which the Magiſtrarts cannot relieve him at their own 
hand, but upon hazard of the Debt, and therefore ſuſtain-d the ARion, 
Adgor. Lawtie, Alter, Scot Clerk, Fid, 30 March 1626, Gemmel 
contra Baillies of G/aſgow, aftid 20 Nov; 1623, L, Aytoun, 


| Mr, of Lauderdail- contra the Vaſſals of the Priory 
of Haddingtoun, 28 March 1623, | 
He Priory of Haddingtonn, being erected in a temporal Barrony to the 
: Mr. of Lauderdail , in the Parliament 16. Yeats, ih the which 
Parliament allo Sir Johz Scot, obtained a Ratification of his Intcft- 
ment of the Lands of Pittarchy, which was Diſponed of betore by the 
King, tobe helden of the King, by vertue of the A of Annexation; che 
ſame Zands betore the Ac of. Annexation, being holden of the Abbay and 
Priory of Haddingtoun, The Mr, 0” Lauderdale, intents an Aion ot Im- 
probation againſt che Vaſlals of the Priory, Erected to him as ſaid-is, and. as 
"a4 mong(t 


64 The Deciſrons of the Lords of Seſſion, 1 623, 


moneſt orhers againſt the ſaid Sir Fob», ſor production to him of his Evi. 
cents of the faids Lands, in the which Action the faid Sir Fob» compear. 
ing and defending himſelf, that he could not be compelled to produce ar 


the inſtance of this Purſuer, in reſpect he was Vaſlal to the King by the? 
Annexation: Likeas his Infefrment ſo granted to be holden, was Ratifi-} 
ed the ſame time by that ſame Parliament, wherein the Erection was 


exped, and ſo the Purſyer was not his Superior; this Alledgeance was re- 
pelled by the Lords, and the Defender ordained ro produce ac the Purſyer; 


inſtance, as was craved by the Summons, being an Action wherein the 


Purſuer alledged all the Writs made to him by the Priors, or fince by the 
King of theſe Lands, to be falſe, Actor. Hope, Alter. Stuart & Cunning: 
ham, Scot Clerk. Vid. 25 Fuly 1622. E, Nithi[dail, 

This Decifion in my opinion Solves not the coubr , if Sir Fohz, or ſuch 
erhers as are in the like caſe, or bath been Vaſlals to the Lords , who have 


obtained Erection of the Benefices after Rights made, by vertue of the Act| 


of Annexation to others, of Lands to be holden of the King; but the Doubt 


remains yet undetermined, for in this Deciſion there was a neceſlitie for Sit] 


Fohn to produce, ſeing he was called to produce his Evidents, made to 


him by the Priors , and ſenſine as falſe, the Purſuer who might do all} 
that the Priors might have done, had reaſon to ſee it Sir Fohn had Right? 
to the L2nds or not; but if the Writs were produced, it appears yet to re-! 
main free and unprejudged to the Excipient, to diſpute in its own time} 
and place, that he is not his Vaſlal, bur only the Kings, Yid, 7 Feb: 


1627, john Stuart. 
The King & E, Hume, contra Cranitow, 11, Fune 1623, 


Itiſconteſtation being made in the Action of Improbation , purſued at| 


the Kings inſtance aad the E. of Hume, againſt Cranſton of Woriiton, 
an Incident beiog raiſed, only at the E, of Humes inſtance, tor ptoving of 
{uch points as by the Act of Litiſconteſtation was admitted to his Proba- 
tion, which Incident was not alſo raiſed at the Kings Advocats inſtance, 
The Lords notwithſtanding thereof (uſtained the Incident , becauſe the 
Advocat concutred and declared, that he infiſted therein with the Partie, 


Actor, Hope & Belſhes. Alter, Nicolſon & Craig, Vid, 10 Feb, 1624 FE, 


BE uckcleugh contra Lo Teer, and the Caſes there, 
Watſon contra Grinlaw, Eodem die. 


N an Action betwixt Watſon and Grinlaw , a witneſs produced for an | 


Party who dwelled in a houſe within Zeith, pertaining to the Producer, 
and being Tennent therein to him removable, for payment of Mail and Duty, 
The Lords ſound chat notwithſtanding, he was Tennent remoyable, yer he 
might be witneſs, and that this was no cauſe to repell him, ſeing he was only 
his Tennent withia burgh of a houſe, and that ſuch Tennents of houſes 
within Burghs-Royal, mighc be witneſs againſt chew, co whom they were 
Tennents, and found in this cauſe Leith to be reſpected as a Burgh-Royal, 
Actor, Stuart, Alter, Lawty, Hay Clerk, 


E, «Marr contra Lo, Elpingflon, 23 Func 1623, 

N an Improbation Purſued by the E, ot Mar,againſt the Lo, Elphingſtoun, 
as uſe is in {uch caſes; There being a general Clauſe in the Summons, 
whereby the Detender was called to produce, by and attour the particular 
Evidents, eſpecially ſer down in the Summons, all and whatſoever Writs 
and Evidents, made by ſuch or ſuch perſons of the Lands libelled. as 
ſuch Summons uſually proports; and Incident being uſed by the Defenders 
tor recovering of the ſame Writs ſpecially libelled, in the which Incident 


the 
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the Defenders, who were thereby called as Hayers, were alſo called-for has 
ving all and ſundry ocher Writs, contorm to the general Clauſe con- 
tained it the Summons of Improbation z which general Clauſe of. the In. 
cicent being quarrelled by the Purſuers of the principal cauſe of [Improbation; 
alledging that that generality could not be ſuſtained in that Incident, be- 
cauſe no perſon could be conveened as Haver, . except of. ſome -particu+ 
lar defign'd Writ, and nor of (ach generality, whereupon no Improbation. 
could be led ; and albeit that Clauſe was contained in the; principal 
Summons ot Improbation, yet that could not be a reaſon to ſuſtain thar ge- 
neral Clauſe in the Exhibition or Incident, ſeing in the Improbation he was 
not holden to prove any thing, but conceived his Libel negative, that. theſe 
was never ſuch Evidents, and it any was, the ſame was talſe, againſt the re-. 
levancy of the which generality, theParty could obtrude no argumenty where- 
as theDefender by his Incident ailedges pofitin'2 & af firmatin2,that theſeEyi- 
dents were talſe, and_that they are in the Parties hands whom he conveens, 
which of necefſiry ought to compel the uſer of the ; Incident, to'condeſcend 
ſpecially what Writs theſe are, which he poſitive affixms.o be, and that the 
ſame are in the Defenders hands, called tor by the: Incideot, - The: Lords 
tound, that this Incident could not be ſuſtained in the.general Clauſe; al-. 
beit that Clauſe was as general in the principal Summans- of Improbation, 
except the Purſuer and Uler of the Incident were ſpecial upon.allche'parti- 
cular Writs, tor which thg Detenders were conveened.1n that Incident ; and 
therefore ordained the Uſer, to candeſcend ſpecially. upon each particular 


F Writ, tor the which he craved the Incident, which being ſpecially condes 
ſcended upon, .the Lords ſuſtained the Incident, but aot tor the, general. 


Clauſe, . Actor; Hope & Aiton, Alter, Nicolſon & Stugri, . Scot Clerk; 
La; Winton contra Seot, : Fwnt 24, 162% 1 555 i 7 - 
IN an Aion of Spuilzie of: Teinds, the Lady; Minton contra Root! +:,T he. 
Lords would not attes, Litiſconreſtation ſuſtainamexception,” the-Defen-! 
der being then compearing; -who was abſent in the:Proce(swhen'Lieifcon«; 
teſtatioh was made, albeir.it was the-fieſt Term of Probation, -anding; Wits. 
neſſes then'received,when he offered to propante ie;tho:fauaded; uporiithe Act: 
of Parlizment for requiring. of Teinding,and upon Teinding andincrometting 
conform thereto, iwhich-Exceprion was oor received.albtic at the fir Term 
proponed, becauſe ſoine part thereof confiſted imfatFer which conld:nor in-, 
ſtzntly be verified, albeit! 'the moſt parc -was verified: inſtantly...  ARor. 

Stnart, Alter. Scet,) .Gibſon'Clerk{o or hoy yt 24s nine tn 
"CA of Sederwnt anent Compryſings, Boden die. no 
A Statute was made by the Lords,” "That all 'Compryſings which ſhould 
not intime coming be ex<cure upon15 days 'free;* betwixt thEday t the 
Denunciation ahd Compryſing, ſhould be found nulf J* and ſicklike'#l! by- 
paſt Compryſings which had that Defe&, hould'aifo betonnd nll; ©except* 
only ſuch-by-paſt Comprylings, whereupon C hitt& and"Sexfii hid follow." 
ed, and which were clad with real' Poſſeffion of Qiitdwhiet was compryl(ed, 
2nd that nullity to be received ſummaily,eicher by" Biteption br "AtrivH, L 
5 0. $113,612 4 211031; 5 aft VIROL 207 tot tt 
+, Drumlanrig Contra Maxwell of Bit, , \Eedem die elm. 
IN an Action of Reduction;purſued - L, Drumlanr; i ibſtauce hain 2/2x- 
well of Halls,for Reduction of a Tack (et toMaxwe. Sh, \whicl was clac 
with long preceding Poſſeſſion, becauſe it wanred the; en bf eh ſt par! 
of the Convent gfthe Cal edge-Kirk bf ies Netropay efe- 

fice wheteof, the Teinds &ritained in tHAt T ack belonged, theCo Rl) 

ing of eight perſons by theProvoſt;ahdth 'Tack being only abt ec 
Provoſt aid three bf the C one. THE L974 found ic proveh Th Rio at 
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the Chaprer' conſiſted of eight perſons by the Provoſt, by production of 
the Proviſions given to eight ſeveral Prebendars of their Prebendarics by the 
Provoſt, and by production of ſome Feus and Rights ſer by che Provoſt, 
which were conſented to by the (aids eight Prebendars, which they found | 
{ufficient probation to verifie,that the Chapter conſiſted of eight perſons by 2 
the Provoſt, and therefore that the Subſcriprion-of the moſt part was neceſ[- 
ſary with the Provoſt to that Tack controverted's and'tound i nor neceſſar 
to thow by the Foundation, that the Chapter conſiſted of eighr perſons, | 
albeit the: Defender alledged,that there was no neceſſity to him, ro have the | 
conſent of the moſt part ot eight, except the Foundation clearly determis | 
ned that Chapter to coafaſt of that number,tor the Subſcriptions of the Pre= * 
bendars to ſome perſons particular Rights, as Confenters, and the Provi. | 
ſions to the Prebendaries, was alledged by the Detender, ro be'no conclud= | 
ing argument to infer neceffarily, that the Chapter was made up ot that } 
number;and that thereby he had a neceſſity ro have the Subſcriptions of the | 
moſt part of that number to his Tack, which was clad with ſo long Pofſe(- | 
fion, and never impugne& betore, except it were fo conftant and certain by | 
the Foundation of the -Beniefice ; which Alledgance was repelled bv the * 
Zords, Actor, Hope '& Nicolſon, Alter, Stuart & Cunnirghame, Gibſon | 
Clerk, 7Yid. 14 March 1622, betwixt the ſame perſons, 9 Nov, 1624, © 
Mr, Thomas Hope, 


Carmichael contra Hay, Fune 26, 1623, 
R Ichard Carmichael being Heir and Executor ro umquhile Fames Carmi- 
'\ chael his Brother, ro whom there was an Obligaticn of 20co merks 
made by William Carmichael principal, and George Hay of eMonktoun his | 
Cautioner, purfues the fail George Hay of Monktoun as Haver of the Obliga» | 
tion, at leaſt who had; 'or bach pur the ſame away. and the ſaid Principal | 
for his Incereft, for produQion of the ſame, and delivery to him, as Heir or | 
Executbr to his ſaid 'umquhile Brother; The Principal being abſent in the | 
Proceſs, the Cautionet who was conveened as Haver, compeared and all: dg- 
&d, that he oughe not'to be compelled to exhibite or deliver the ſaid Ob)i» 
cation, ſeing the. Purſuer -would not offer to prove, that rhe Detender had ' 
the Bond libelled, fince the intenting of this Proceſs. And where rhe Pur: | 
ſyer would alledge it to be ſufficient ro ſay, that he was Haver thereot at | 
any time before, he ought: to condeſcend how he had the ſame, and how the | 
ſame came in his hands,: and how the Purſuers ſelf _ poſſidere, For an- 
{wer whereto the Purſuer offered to prove; that the Obligation libe)led | 
was made to his umquhile Brother, as {aid is, and that the ſame remained 
with him fince the time of the making thereof, to the time of his deceaſe, | 
aiter whole deceale William Carmichael, principal Debitor being Tutor. to | 
this Purſuer, who. then was Pupil, / intrometted with the ſame, -and delive- 
red it to the Excipicat being Cautioner, ſo that he ought to be anſwerable 
to him nowtherefore, .. The Defender. Duplyed, ſeing the principal Debitor 
had recovered the Obljgation,and had ſent the ſame'to himyit was lawful to 
him,who was Cantioner to take his-own name out of the Bond, as is the con- 
Rant uſe of the Country fax all Cautioners,to do in the like Caſes, when the 
Principals ſends Bonds to their Cautioners to that effe&, nam inſlrumentun 
Cancellatum apud Dehitorem repertum, preſumit liberationem Debitorisz and (0 
he ought not to deliver it,nor exhibite,it being cancelled, and his Name taken 
out thereof, after the which Uking ara of his Name, be ſent back the Bond 
again to the Principal, which was all. the medling he had therewith,” The Lord 
found the exceprion'for the Cautionerreleyant, andafſoilzied from the Purs 
ſuir, without any' Probation of the exception, in reſpe& of the circum: 
ſtances and preſumption of the Law , and found it not neceſſar to the ny 
el 
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der,to prove the Exceprion anent the delivery of the Bond by the Principal, 
and that he fent it back zgain;after his own baine was taken out by him, nei- 
ther was it tound neceflar toprove,that the Bond was delivered, either to the 
Principal or Cautioner, by conſent or allowance of the Purſter; without 
whoſe conſent the Purſuer contended,that his Bond conld not be made un. 
profitable ro him, feing the ſame 'was never ſatisfied, neither by Principal 
nor Cautioner, and that the preſumption of the Law alledged by the Ex- 
cipient had no place, bur where the Creditor delivered his Bond to the De- 
bitor himſelf, which could not be alledged in-this Cauſe z all which was 
repelled by the Lords, leing they found the Cautioner might cancell his own 
Name out of the Bond, which was given to him tor that effea, by him who 
was oblig*d for his relief, and that he might have done the fathe, whethet 
the Principal had payed the Debt or not, which the Defender had no neceſ- 
fity to inquireanent, Actor, Aion & Rufell, Alter Gibſon Clerk, 

', Cochran contra Gechin, Eodem die, E243 

' A Nent a Supplication given in to the Lords by William Cochran, craving @ 

A Command to the Commiſſars of Zdinbergh to pronounce Sentence in 

the AQion of Divorcetnent betwixt him and his Wife, The Lords found 

by Tryal of the Commiſſars, that the inviolable cuſtom was to ſtay Sen- 

rence,or adviſing of the Proceſs,where there was a Reprobator againſt any of 

the Witneſſes dependent un-ended +; and the Zords found,that the Deper- 

dance of an Action of Corruption againſt the Wirneſſes uſed in the princi- 

F palCauſe, where that Action was hot libelled upon ſomeDeed otCorruption, 

EX whereof the Witneſſes quarrelled had purged themſelves by their Judici; 

| Declaration, made by them when they were judicially admitted to be Wir- 

neſles, ought not to ſtay the adviſing and ending of the principal Cauſe, ſeing 

that Action was not of the nature of a Reprobator z for they fornd, that ho 

Action could be called properly.a Reprobator, but which was intented upon 

a Ground, reſulting upon the Jadicial Depoſirions of the WitneMes, tmadb 

when they were admitted and received to be Witneſſes : And likewift 

the Lords found, thata Reprobator being proteſted for, 8a Action of Corrups 

tion might be intented by any Party after Sentence, as well as betore Sets 

tence, to annull the Sentence, if the ſame depended upon that Probation; 

which ſhould be impigned by the Reprobaror, or Aion! of Corruption; 

Acor, Nicolſon, Alter, Hope & Stwart, Gibſon Cletk. FYid: 5 March 1624. 
Gechia contra Cochres, 


_ Neilſdn contra Sheriff of Gellowey, Func 27, 1623. | 

N an Action purſued by Gilbert Neilſon againſt the Sheriff ot Gafowy, to 
hear and ſee it found and declared, that the Purſter was in uſe, atid his 
Predeceſſors of a Gate and Paſſage thorow the Defenders Lands unto his Pt- 
roch-Church,by the ſpace of 30 years by-paſt but interrtepcion,and that whe» 
ther the ſaids Defenders Lands, chorow which the (aid Purſuer had his ſaid 
Poſſeſſion, was laboured tor Corns,vr lay Lee tor Hay or Graſs, by the which 
way they were in uſe to paſs from their own Houle-to theChurch,as well oh 
Horſe, as on Foot, and therefore che Defender to be decerned to deſiſt ftorh 
troubling of the Purſuer, and his Men, and Tennents,ih any tithe to come; or 
compelling of them to go or come, ro and from the Church otherways thats 
conform to their ſaid by-paſt uſe ot Poſſeſſion, TheZorgs ſuſtained cheARtion, 
founded upon the toreſaid Uſe andPoſſelſion uninterupted;to inter ahd confſti. 
tute 4 Setvitudezalbeir there was no Writ,nor other ground libelled, to qua. 
lifie the grant of any Servitude, by the Defender ot his Ptedeceſ{ors, to the 
Purſuer or his Predeceſſors, except only the Poſſeſſion vaintertupred 3 buc 
the Zords found,that that Poſſeſſion ougþt to be proven to be Immemoria, 
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and paſt memory of Man, and would not ſuſtain the offer, to prove Poſleſ. 
ſion io1 30 or 40 years, Aﬀor, Per ſe & Hope. Alter, M g1, Gibſon Clerk, 


Lo, B/antyre contra Tennents of Glaſgow, June 28. 1623s 
N anAction of Spulziation of Tcinds purſued at the inſtance of the Lord 


Y Blantyre contra the Tennents of Glaſgow, where the Purſuer would not Þ 
take the quantity of the Corns Spulzied to his own Oath, but took him ro | 
the quantity, as it was proven by Witnelles. The Lords found, that in this, | 
and all the like caſes, as they occurred, the Putſuer ſhall be holden, albe- 7 
it he could not be compelled to ſwear upon the quantity of the Defender ? 
intromiſſion, (cing it was not in faFo proprio, and therefore that he might * 


prove the quantity by Witneſles; yet that the Purſuer before Sentence ſhould 


be holden to give his Oath decalumnia, or ex credulitate, that he believed, | 
and was truly informed, that the quantity proven againſt the Dcfenders was 
true, and their intromiſlion extended to no leſs than what was proven, ſe- | 
ing it was not reaſonable, that the Purſuer ſhould have Sentence for any | 
thing, which by their Oath they believed not to be true,though it ſhould be | 
proven and decertied. This was done,albeit no Defender compeared. Actor, # 
Lermonth. Alter. Abſent. Scot Clerk. FYid: 28 Feb; 1624, Gladſtanes * 


cohtra Hamilton, &c. 13 Jan, 1625. Lo, Dufſus. 
Anihonie White contra Evdem die, + 


by an Action purſued by Anthony Whitez as Executor Dative, decerned 

ad omiſſa, to certain Goods and Gear, omitted by the Executor confirm- | 
ed in the principal Teſtament of umquhile Job» Toung, Sheriff-Clerk * 
of Edinburgh, The Lord ſuſtained this Teſtament Dative ad omifſag | 


albeit it was allcdged for the Defender againſt the ſame, that it ought nor to 


be ſuſtained, ſeing the Executor confirmed in the principal Teſta- | 
ment, was not ſpecially warned by the EdiR, to hear and ſee Executors. ' 
Dative decerned ad omiſ/z, who ought to have been neceſlarly warned |: 


thereto, or elſe nothing could have lawtully proceeded thereupon 3 Which 


alledgeance was Repelled, becauſe by the Edi the Executors were gene- | 
rally cited,to hear Executors ad amiſſ: decerned; which the Lords ſuſtained, | 
albeit the Executors principally confirmed were not thereby warned; for | 


this was ſuſtained, becauſe Anthony White was a Creditor of the Defunds, 


and ſothe purſuit was found the more favourable. Ador. Aiton, Alter. Prine« | 


roſe, Hay Clerk. Yid: 14. Feb. 1622, Bayne, 26 March, 1634. Stuart, 
L. Covingtoun contra Capt. of Crawfurd and E. of Angus, July 1. 1623, 


ar of Crawfurd and the Earl of Angas having his right;charging the ; 
| Laird of Covingtoun, to receive and enter the Captain in ſome Lands, * 


wherein he was Retoured, to be holden of him by Blenſh-holding 3 the L. 
of Covingtoun Suſpended upon that reaſon, that he ought not to receive 


him, while he did to him as the Retour bore,jd quod de jure facere tenetur ; | 


and thercfore that he ought to pay him the Retoured Duty of all years that 


the Lands are Retoured to be in Non-entry ; which the Lords found rele- þ 


vant,and therefore ordained the Charger,to pay the Suſpender, before he 
ſhould be holden to ſubſcribe a Precept for his.entry, the Retoured Mail, 
conform to the new extent, of all theTermms of the Non»entry,to the preſent 
time of the diſcufling of the Suſpenfion ; albeit the Charger alledged,that he 
ſhould pay only to the time of the firſt Charge andPrecept,direR out ofthe 
Chancellary, ſeing the Superior being in wora by his refuſal, after the firſt 
Charge he ſhould not ſeek payment, but tothe time of that Charge; and if he 
had right to any terms duty lince that Chargezhe ought to purſue or poynd 
for the ſame, as accords of the Law 3 but he ought not to delay to give 

hind 
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him a Precept, upon the pretextof the not preſent payment thereof, the ſame 
proceeding upon his own;default z which was repelled by the Lords, and all 
the bygones,owing to this time of the diſcuſſing of the Suſpenſion, were or- 
dained to bepayed preſently, ere the Precept ſhould be ſubſcribed and deli- 
vered to the Charger. AQor. Nicolſon & Hope, Alter Aiton, Hay Clerk, 


Vid: July 29, 1624, L, Capringtoun contra Keirs, 23 January, 1630. Peebles, 


Hunter contra Watſon, July.3. 1623, 

* A Transferring being purſued at the inſtance of ,one Hunter, as Son and 
A Heir to his Father, who had Contracted with one Watſon, and upon 
the Contra had charged him for implement thereof, which Charges! were 
Suſpended by Watſon, and Caution found by him at the time of the grant- 
ing of the Suſpenſion, as uſe is3 and before the dilcuſſing of the Suſpenſion, 
Hynter the Charger diesz this Contra, with the AR of Caution and Su- 
Ipenſion, was delired to be transferred in the Heir of that Hater who char- 
oed ; which the Lords ſuſtained, and found that there. was no neceffity of 
a new Charge, but that the Cautioner inthe Suſpenſion remained obliged , 
notwithſtanding of the Chargers deceaſe, in reſpe& the Cautioner arid Prin- 
cipal Suſpender himſelf were both onlife, A@or, Haliburton. Alter. Kuſ- 
ſel. Gibſon Clerk. Vid. 21 March, 1623. Cunninghame contra E. of Glen- 
cairn, 23 Decemb: 1630. Nr. Robert Hart, 


Brown contra Wright, Fuly 5: 1623. | 


Ohn Brown by his Obligation, having bound him to pay to Thomas Wright 
1200 Merks,at a Term contained in the Bond, and in caſe of. tailzie at 


F the ſaid Term, to Infeft the faid Thomas in certain of the ſaid Johns Lands, 


expreſt in the ſaid Bond 3 the ſaid Fohr being charged to pay the (aid Thomas 
Wright that Sum, Suſpends upon that Clauſe contained inthe Bond, wheres 
by heis not (1mply obliged to pay that Sum, but in caſe of failzie at the 
ſaid Term appointed for payment, he is only holden by the Bond to give 
the Creditor Infeftment of his Land, which he was content. to do, and to 
give him with the [nfefrment, Poſle(ſion of the Land,which being done by 
him,mult import ſatisfaRion ofthe Bond,ſeing by the Clauſe foreſaid,he that is 
Debitor hath the EleCtion, either to pay the Sum, or to give the Infelt- 
ment; and he being willing to give the Infeftment, the Creditor. cannot 
urge him further, The Lords tound this reaſon not relevant, and that in 
this Bond, andin all others of the like nature, . the Creditor had the ele&ti- 
on, either to ſeek the Money, or the tultilling. of that which was adje&ed 
to the not payment thereof at the Term, in caſe of failzie. For the Lords 
foundtheſe Clauſes not to be alternative, whereof the Ele&tion ought to be 
conferred to the option of theDebitor,but wereClauſcs introduced in favours. 
of the Creditors, which ought not to derogat from the force of that which 
was deduced principally in the Obligation, 


I Kirkwood contra Belſhes, Eodem die, - . . EN 
J* an Adtion of ReduQtion purſzed by Robert, Kirkwood Writer, againſt 
John Belſhes, for reducing of the Alienation of the Lands of Tofrs, made. 

to the ſaid Fohy Belſhes,by William Dowglaſs, as Son and: Heir. of umquhite 
Archibald Dowglaſs, which umquhile Archibald was Debitor tothe ſaid Ro-. 
bert Kirkwood ina Sum of Moneyz whereupon the ſaid Robert having ſerved. 

Inhibicion againſt the ſaid Wz{iam, as Son and appearand Heir ro 'the- ſaid 
umquhile Archibald his Debitor; upon the ſaid Inhibition, he purſues Redu-: 

Gon of the ſaid Alienation, as made after the ſaid-lnhibition.. z:.This Inhis 
bition which was the ground of the reaſon of ReduGtion, was quarrelled by: 

the Defender, as not being lawful and ſufficient to affeRt the Land, ſeing 
the Party inhibited was not Debitor to the Purſucr, neither was he eyer. 
I Z conſtitute 
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conſtitute that perſon,at the time of the executing thereof, who could repre. 


ſent the Purſuers Debitor, either by my to enter Heir to his Debitor, or 
by any Summons or Purſuit againſt him tor that Debe, owivg by him as 


Heir, but was only execute againſt him as appearand Heir to his Father, | 


which was not any ground, which may be a lawful warrand to inhibite3 for 
Inhibitions ought not to be granted againſt appearand Heirs for their Pre= 
deceſſors Debts , and if any ſuch be granted, when they are quarrelled,they 
ſhould not be ſuſtained. The £ords repelled the alledgeance, and ſuſtain- 
ed the Inhibition raiſed and execute againſt the appearand Heir of the Debi- 
tor, ſcing thereafter he had ſerved himſelf Heir ro him, and had fold the 


faids Lands, Ar. Oliphant, Alter. Belſhes, Hay Clerk, Vid: 18 Fas © 


wary, 1622, Methvin,, 
eMcdowgall contra Aitkin , July 8. 1623, 
ou Stuart, Reli& of James Stuart, called of Jeruſalem, by her Bond gi- 
ven to John Aitkin Litter in Edinburgh, as Cautioner for ber Father, 
is bound to pay as Cautioner foreſaid, the Sum of 500 Merks; this Bond 
is defired to be reduced at the inſtance of Andrew Mcidowgal/ her ſecond 
Spouſe, upon this reaſon, becauſe the ſame was made by her, after ſhe was 


Contracted in Marriage with the ſaid C4Hndrew, and after the Bonds of Mar- * 
riage were Proclaimed in the Paroch Church of the Inch, in the Weſt- * 
Countrey, which was the ſaid 4»drew the Purſuer his Paroch Church, fo | 
that after that Contra and Proclamation, ſhe could donodeed that might | 
prejudge her, or the Purſuer now her Husband, with whom ſhe was then | 


Contracted, without his conſent; The Lord: found this reaſon not a rele- 


vant cauſe, which could take away the Bond, or prejadge the Creditor of * 
his lawtul Debt, ſeingthe Bond controverted was made in the Town of E. © 
dinburgh , where it was alledged by the Defender, that the faid Janet Stw- © 
art dwelt and remained at the making thereof, and a year beforez and her 


privat Contract of Marriage could not prejudge the Defender, who knew 


not the ſame 3 neither ought the Proclamation of the Bonds of Marriage, | 


albeit made before the Obligation Libelled, to prejudge him,being rhade on- 
ly at the Paroch Church of the Inch,and not withinthe Church ofEd; 


ofthe Bond, gave up her Bonds o —_— with the ſaid Purſuer, to be 
Proclaimed within the Church of Edinburgh. 


relevant, and admitted by the Lords, for eleiding of the foreſaid reaſon. 
Gibſon Clerk. Yid: 29 January, 1633. Scot contra Brown. 


Sheriff of Cavers contra Henderſon, Eodeme die. 


N an Action of Redemption purſued at the inſtance of the Sheriff of Ca: 
vers, againſt Henderſon, The Lords found a Reverſion null, which was K 


Subſcribed by Nottars, for the granter of the Reverſion, and not by 
the Parties own hand, becauſe the ſame being made after the Act of Parlia- 
ment in OfFober, 1579. it had not four Witneſſes inſert therein, at the uſual 
Clauſe in the end, viz. Before thir Witneſſes : In the which Clauſe the Lords 
found there ſhould be four Witneſſes inſert, ſpecially deſigned, that the Wit- 
neſſes may be known,who were preſent at the Subſcribing of the Reverſion, 
or other Writ of importance 3 (o that they found, that the Writ ſhould have 
the whole fourWitnefles names, who were preſent at.the Subſcribing, inſert 
and deſigned in theBody of the Writ,otherways theWrit to benull;and this 


Reverſion was found null,albeit there was two Witnelles inſert in the Body, 
who 


whurgh, © 
where both ſhe and the Defenderthen dwelt. Likeas, the Defender ole 
red to prove, that the ſaid Fanet by the ſpace of a moneth after the date 


This alledgeance was found | 
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cho were ſpecially defigned,and albeit it was ſubſcribed by other two Wit- 
efles, by andattour the other two which were inſert; and in reſpect the 
wo Subſcribing Witneſſes were not alſo inſert and deſigned in the Bo- 
Jy of the Writ, nor yet defigned by their Subſcription, the ſaid Reverſi- 
n was not therefore ſuſtained 5 and becauſe the Purſuer thereafter refer- 
ed the verity of the Reverfion to the Parties Oath, he being yet on life, 

I he Lords received the Oath of the Party to ſuſtain the ſame, and to ſup- 
ly the foreſaid nullity. Ador. Nicol/on & Belſbes. Alter, Hay Clerk: 
id: 17 June, 1625, Kinaldie contra Kadie, 3 Fuly, 1634s Hume contra 
ume, | 

Thomſon contra Edgar, Eodem die. 4-3 

N a Purſuit by one Thomſon contra Edgar, for making Arreſted Goods 

| torth-coming as belonging to umquhile Clement Edgar, Debitor. to T home 
vn the Purſuer, wherein a Decreer being produced, in which umquhile Cles 
vent Edgar wis found his Debitor, after the deceaſe of the which Debitor, 

t was transferred againſt Edward Edgar, appearand Heir, and Brother, and 
eareſt of Kin to the ſaid umquhile Clement, cognitionis cauſa, to the effe&t 

hat the Creditor thereof might have execution, not againſt the Brother and 
appearand tieir foreſaid , by perſonal execution, but contra bona defunti, 
ho was his Debitor : This Decreet being given before the Lords, but the 
Party abſent, was found null ſummatrly int his Proceſs to make Arreſted Goods 
forth-coming, by way «f exception, becauſe there ſhould have been ſome 
perſon called hoc nowine, to repreſent the Debitor decealt, viz, either as 
{Heir, oras charged tv enter Heir or Executor, orrenouncing to be Heir or 


LExecutor to theDefunct 3 neither whereof being done, but only the appears» 


and Heir ſought, which was not enough, albeit called only cognttionis cauſat 
TheLords would not ſuſtain the Sentence,lcingin effectit was given without 
any Party called, and withaut any Defender ta repreſent the Debitor. Ac-« 
tor. Cheap. Alter, Nicolſon, Gibſon Clerk. .. Vid: 8 July, 1625, Stalker 
8 contra Nimmo., 15 June, 1626. James Stirling, 


\ , , Arnot.contra Hame of Manderiton, Julyg, 1623. ', . 7; 
| Aw having recovered Decreet againſt the Executors of one. Hume, for 
payment of a Sum adebted by,_the Defunct, after. he had; denounced 
tlic txecutor tothe Horn, by vertue gf that Sentence,and ſought their Moves» 
ables to havePoynded them,6« finding nothing,neitherMoveables,norLands 
of the Executor Poyndable, or to be Comprited.s Thereafter Aryot purſues 
eManderſfion, who was Cautioner for the Executars, in the 'Gonfirmation of 
the Defunas Teſtament, to make-the Goods forth. coming, for fatisfa+ 
Qion of this Sentence, wherein the Cautioner who -was conveened, com» 
peared, and alledged that all the Goods and Gear,;contained in the Teſta» 
ment, was exhauſted by a lawful Decreet recoyered debito temrpore, before 
the Purſuers Sentence, at the inſtance of another Creditor, for a. lawful 
Debt of the Defunfts, to whom' payment was made. Thijs Exception was 
found relevant by the Lords; albeit the Purſuer Replyed, that. it could not 
be admirted againſt the Decreet Randingy obtained at his inRtance, againſt 
the Executors , which Reply the Lords reſpeRed: not, _ſeing the Cautioner 
could not be prejudged by that Decreet againſtthe Executors, wherein he 
was neither Party called, nor conyeened, and hecould not. by that Sentence 
mter alios be prejudged of bis lawtul' defences, ſpecially ſeing he inſtantly 
verified the ſame, without delay, :which was found ſufficient to abſolve the 
Cautjoner 3 For the payment made.conform. to;the Sentence, was. a,fulfil- 
ling'of that, whereto the Cautioner was bound, and: being -once.,done and 
I'4 performed, 
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performed, he could not doit over again, and fo thereby was freed of his 
Cautionry, and which wascompetent to him to alledge, albeit the Execu. 
tor ſhould omit the ſame. This Deciſion "ſeems contrair to the Deciſion 
made betwixt Wood of Grange, and the Executors of Ker, and their Cay. 
tioner, whereof mention is made 4 March, 1623, and 5 December 162, 
Rocheid; except that in that Decreet againſt the Executors in that Proceſz 
the Executors compeared, and proponed that exception , and ſuccumbeg 
therein, which was not here alledged by the Exccutors. Actor. Nicolſon, 
Alter, Belſhes, Gibſon Clerk. 


Eqdmiſion of Wolmet contra July 1c. 1623. | 
N this Attion of Edwiſton of Wolmet contra whereof the Title of 
this Purſuit was a Sealin of a Tenement of Land within Zeith, which 
being quarrelled by theDefender upon nullity,becauſe it was not Regiſtrat in 
the Books of theClerk-Regilter, conform to theARofParliameiit in arno16 19, 
The Lords repelled the alledgeance, and ſuſtained the Seafin, becauſe it was 
of a Tenement within Leith, which albeit it was not within a Burgh-Roy. 
al, and holden Burgage, that thereby it might have the priviledge of the 
exception, contained in the Act of Parliament, which is conceived in favours 
of Burghs-Royals Yet in reſpe4 of the conſuetude and perpetual cuſtom! 
of giving of ſuch Seafins by the Baillies of Edimburgh, and that never any! 
was in ule to be inſert in the foreſaid Regiſter, and of the dangerous con-! 
ſequence, whereby many of the Subjects Rights would fall, if this nullity? 
ſhould have place. Therefore the Lords (uftained the Sealin, but never. 
theleſs they declared, that if the Excipient would alledge, that it was, and 
is the cuſtom in-Leith to Regiſtrat Seaſins in that Regiſter, that they would Þ 
ſuſtain the alledgeance, Hay Clerk, Vid:13 Novemb: 1623. Mar(ball con-! 
tra Marſhall. ; 
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* Mchay contra L. Skelmurlie, Fodem die, 0 

N an AQion*purſued 'be an Highlend-man called kay , againſt the 
L. of Skelmurlie, for payment of the Duties libelled , pertaining to the 
Office of the Crownry of CArran, wherein the Purſuer was Intett, and 
which was Lybelled, '0 be reſting atid owing by the'ſpace-of 30 Yeats, 
preceeding the intenting of the Cauſe and were ſpecially condeſcend yearly 
to extend toa ſpeciall quantity acclaimed, and whereof the Purſuer alledged 
Poſleſſion, ſundry years before the'years lybelled, The Lords found no 
Acion ought to be granted for the ſaids Duties, of the faids bypaſt Years | 
acclaimed : the Purſuer having confeſſed in his Summons, that he wanted 
poſſeſſion during fo long a ſpace, In'reſpeR it was a Peparative of an evil 
Example, to induce a Servirude upon the defenders Lands and Heretage, | 
which might tend to evi the whole Lands for the Purſger acclaimed in 
His Summons as due to his Office, a ſpecial quantity co be yearly payed 
for every Horſe, of each Plough of Land within the Ifle, viz, half a 
Lippy of Meal, and half a Lamby which the Lords tound ought nor to 
be ſuſtained, feing albeit the Purſuer was Inteft in the Office of Crowary, 
yet he had neither Infefrment, nor other Writ nor Cofiſtitution, which 
might turniſh and give an Aion for the ſpecial quantiry acclaimed; and 
therefore would not ſuſtain the Purſuir for the quantity, to be proven by 
Witneſſes, except the Purſuer would prove the ſame, either by Inteftmenr, 
bearing that quantity, or by ſome conſtitution, ot other lawfal Writ, which 
may prodnce ARion .for the ſame quantity, and that that Writ were 
ſhown and Produced for the Title ot the Purſuit, and this was ſound cons 
cerning the bygone years acclaimed, but concerning that part of the Sums 


mons,' 


-_ 
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mons, whereby the' Purſuer* deſired the Defender td'be decerned in time 
*coming to pay that quantity, it was nor" decided. ap Alter. 
| .- Sc Cletk, *Yid, the next day betwixt thele Parties. jt 


oy . Mhay contra .L, Skelmorlie, . 15 Faly 1623, TEE 

3} T'N this ſame Cauſe. concerning the Office of Crowny: immediatly before 
8 {| mentioned, the Purſuer having paſt from the bygone years, acclaimed by 
(WY his Summons, aod infiſting only tor Paymett-jn time coming, .in reſpe,of 


" his Iriteftment; and that his Summons bore, thar conform to his Intefrment, 
"he was in continual Poſſeflion , and his Predeceſſors ot that Dutis libelled 
paſt memory ot man, .. The Defender contending that.that Poſſeſſion tend- 
'1ng to lay on a great Servitude upon the Defendets Lands, wherein he and 
his Predeceſſors were 1nfeft without, .al] cthialdom., which oughe not, co. þe 


A þ prejodged by his aledged wle.a0d Poileſhon, to be proven by . Witneſles, 
7.8 buc required 'a more ſolemn probation by. Writ , as {aid 1s, ſpecially teing by 
a che paſſing from the 30 years lybelledg. the Purſuer confelt the deſuerude 


of that Poſſeſſion acclaimed, ſq that aMt ſo long. conteſſed want of Poſſeſh- 
' on, the Aion ſhonld not be (ſtained, by alledging any preceeding Poſſe(- 
 fion to be proyen by Witneſles, to interr the forſaid Servitude, The Lorgs 
ſuſtained the Aion for. time. coming, the Purſtier proving by ſuffigi- 
ent honeſt, and unſuſpe& witneſſes.to be Examined in Preſence ofthe Lords, 


ny? f 4 | mine ( | 

x that the Purſuer.and his predeceſſgrs has; been. in continual poſſeſſion ,, of 
ity © receiving of payment of the fame, Duties lybelled, from- the whole reſt 
++. of the Heretgrs within the Ile of. Bute , at the leaſt from the moſt part af 


nd} , theſe Heretors of the Lands, continually paſt; memory:ot man, and to the 
14 ME very Dare and tinje of the intenting, of this Cauſe: And that ficklike-he 
=X Ptoving, thac, he and his predeceſſors. were in Poſſeſſion of receiviog alſo 
the (ame dugies, from, the , Heretors ot.che; ſame Lands; for the, which the 
Defender was convtened continually, ,; preceeding the years lybelled, which 
he had paſt from, ,paſt'memory of man, befare the. ſaids years ,.. which 
Point, the Lords tqund, the Purlyer ſhould be holden expreſly. ro prove, 
and ſo _tuſtained the Atign. Vid, 11. March. 163g, Sheriff of. Galloway; 


d . 
% SS. |...) y 1 49derſen Contra» Ander [omg 'Eodem dit... TOESP 
ly | N.an Attion, - Anderſon; contra anderſon tor delivery.ot Writs; and Obll- 


®. . gations.to the Pur(uer, as Heir. ro-the\DefunRt,ro whom the Obligation 
as made, The Zoxds found, that aw Obligation! made .upon borrowed 
i[Money,, 'to. be payed atya'Term p before: which/Termoff payment the Cre- 


ed WR4itor died, remained an Heretab|e;Band, and. bught>tobe delivered as per« 
1 200g to) the Heir.ofi the! Detunft;p and.not .torkis Execntorsy.; becauſe the 
© 


Bond, tg give apreſenn 


ame ;contained; aClayſe:therein, whereby the Debicor was obliged by thi 
elemcarAnnlen to'the Creditor, ae the time 


'r pf che, Bone,, which Glauſe |nat;\being.|conferrad::10-bedone,” in caſe! of 
{2 ©3=1zie, ot. Payment gt. che iprigcipal Samiyas: the! Terty appointed, bur the 
ro 


Debitor, being 7obliged _ meat Amtnbefore.:the Termy\.togiverthe 
aid Infeftment , albeis ing Infeftmanti followed, gytiche Bopd:therebyee- 


mained Heretable, AQ Ne ee FQpnger, Altery Nico({ſon elder, Gibſon 
FE 
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| Cranſton contra Hume,” July 18, 1623, . _ ., 

N 2h Aion for Exhibition and deliverie of a Tack, purſued at the 
] Inſtance of Fames Cranſton Aﬀigney to Fobn Bume , who was ſerved 
veneral Heir to him, to whom the Tack was let, viz, to the E. of Dam. 
bar againſt John Hume of Slegden as Heir ot Conqueiſh to Sir George 
Hume of ManderF#oun; for inſtrutibg of the Purſuers Title, the Retour wi 
produced, whereby the ſaid Joby Hume was Served Heir, betore the Sheriff 
of Roxburgh to the Detund, which Retour the Lords found null ope ex. 
ceptionis, becauſe it wasalledged tha before that Service, there was Advoca. 
tion 1ailed at the Inſtance of the Oye of the E, of Dumbar, for Advyo. 
cating of the Brieves, whereby the ſaid John Hume delired to be Served 
general Heir to him, before the Baillie of Lauderdale, by the which Adyo. 
cation not only was the Baillie of Zauderdale dilcharged, but alſo the ſaid Johy 
Hume purchaſer of the Brieves, was diſcharged and Summoned, he being per. 
ſonally diſcharged to proſecute the ſaids Brieves, imperrat to be ſerved before 
the ſaid Baillie, as the Advocationgſhewen to the Zorss borez which the Zorg: 
found to make the Retour null, Mmmarly by way of exception, albeit the 
Party replyed, that his Retour being a ſentence ſt:n4ing, could not bþe 
found null, but by way of Reduction and alſo that the Advocation could 
nt be of that force; toralbeir ir ſhould be here received and diſputed, as in; 
ReduQion, to anu!l the Retour, ſeing by the Advocation the Brieves tobe 
Served, before .the Baillie of Lauderdale, were only Acvocat, and that 
[Judge only diſcharged; ſo that the Intimation made to the party of the 
diſcharge of the particular Brieves , to be Seryed before that Judge 
could never be of Force, to ſtay him to proſecute, or to intent a ſervice before 
another Judge, of whom no mention is made in the Acyocation , and the; 
Party inſiſting therein after that diſcharge, cannot be found to be done ſprey! 
mandato judicis, feing that Command was obeyed, the Purſuer neve: 
Having impetrat ahy ſhch Brieves before that Judge at any time, and the Dil. 
Chatge cannot be turther extended than it bears, nor enlarged beyorid that 
which the Parties ſelf ſought, who craved not the Purſuer to be diſcharged 
all Serving, ot himſelf Heir before any other Judge, as he might have done 
and would have been alſo granted, if there had been found any reaſon for the! 
ſame, and ſo he omitting to ſeek the ordinary Remeid, that Advotation,! 
as it is crayed and granted, cannot be obtruded to anull his Service, eſpeci-! 
ally regard being had to this, that the Advocation of Breives is hot 4llow.! 
able , neither is there any relevant canſe fer down in the Advocation,} 
whereby the Brieves could have been impeded to be Served : which An! 
{wer wasrepelled by the Zords, ſeing they found after that the Party was per 
ſonally, diſcharged, albeir to proceed before one Judge, yet it was not Jay} 
{ul for him to proceed or Serve thereafter before any other, except the Party 
who raifed that Advocation, had been warned thereto, but the Service of the 
Brieves thereafter was Eluſorie of the former diſcharge, and was deduced! 
Jpreto manaato, and therefore null, Actor, Ayton, Stuart & Craig, Alter, 
Hope 8 Nicolſon, Gibſon Clerk, Vid, 'Fuly 18, 1627, 

Maxwell contra L, Weſtraw, Fuly 19 1623. - 

| © was found by the Zerds in an Action of Removing, purſued at the in- 

ſtance of Fames Maxwel, Donatar to the Forfaulrureof the Jaſt Lo, Max: 
wel, and who thereby was Infeft in certair of his Lands, againſt the I, yyef- 
raw, that the tryal preſctibed by the Act of Parliament in ns 1584, 


Anetit the forfaulted perſons being in poſleſſion of the Lands \ iſponed by 
the King,by the ſpace of five years, might be deduced, when Eitifconteftation 
was made inthe Cauſe; and chat ſuch Tryals and Precognitions needed not 

to 
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to preceed the Intenting of the Aion; ARor, Hope & Cannineben: 
__— Nicolſon & Oliphant, Gibſan Clerk, | 

Salmond contre Lindſay, Zadew die, 
N a Suſpenſion Salmond contra — The Zo» found 2 Dez 
| creet given by the Baillies of Zeb, again one who becaine Cantioner 
"2r another perſon, who was Arreiſted by the faids Baillies, ro Anſwer for him 
2s Law wil}, tobe null, ſummatrly by way of Suſpenfion, becauſe the Baillies 
df Zeich were byt Baillies of a Burgh of Barony; and the Zergs ſound, thar the 
priviledge to Arreſt or Incarcerat any perſon, white Caution was foundto 2n< 
wer 25 Law will bythem, was only Introduced in favours of Burgefſes of free 
Burghs-Royal, whoſe Magiſtrats might only do the ſame, and that that priyi- 
edge was not Gompetent to any Butgh of Barony, or any other Magiſtrar, 
2 other places , which were not EreQed with the priviledges of Burghg 
Royal, 
Sibbald contra Procurator Fifcal of St: Andrews, Bodew diz.” 

N an Adtion of Suſpenſion, Sibbald contra the Procurator- Fiſcal of the 
Commiſlariot of St. Andrews. The Lords found, that where a man dies; 
leaving behind him his Wife with Child, who bears a Bairn, albeit the 

Bairn ſhould live but one day, that the Fathers Teftament dative bring dr- 
ired to be given up,and Confirmed upon Charges of the Procuratoy-Fiſca 

s uſe is; and where there is no Teſtament Teltamentar, although the faid 

eſtament dative ſhould not be Confarmed,many years after the death of thax 

Zairo, who once lived,it ſhould thole and have a threefold Diviſion, and that 

 thedeceaſt Bairn ſhould not be prejudged in his ownthird part, mor of no 

ther part of the Defundts third, which might fall to him by the Lave. 

Qor. Aiton. Alter Abſcnt,Gibſon Clerk. 3'id. ult. Fax. 1633. Wilſex contra 

icolſon, , 

Ker contra Foulit, Joly 54. 1623. Rs 

N an Adtion betwixt Sir William Ker, and Mr. Robert Foylis; fot 

payment of the Mail of a Chamber within Edinbargh. The Eorgs tound; 

hat a Pofleflor of any Land,or Dwelling-Houſe within Burgh,may remove 

nd give over the fame, afwell before the Term of Martinyaſs, 2s before 

bitſunday; Likeas they found, that a Watning may be made by the Here« 

gor, or others having right to the Land within Burgh, to remove theree 

.ZFom, aſwel before Martinmaſs, as before the Term of Whitſangez: Attor, 

RS trart. Alter. per ſe. Hay Clerk. Fid, Fuly 7. 2626. Guthry cantra Guthry, 
Stwart contra Fleming, Fodems die. | 

N an Aion wheteby | Stuart natural Son to um- 

quhite James Start Provoſt of Glaſgow, purſued Fleming ReliQ and 
nd Ezecutrix to his ſaid umquhile Father, for payment of rhe Sum of tour 
undred Merks, contained in a Bond tn2de by the Father to the Purſaer, 
hich Bond bore, to be __—_ by the Father for Love and Favour of his 
on, and was delivered by the Father to a third Perfon ; to be 
ceeped, anddetivered to the Son, after the Fathers deceafe. The Deferider 
ompeared, and alledged Abfolvitor,becaufe that Bond was fulfilted by the 
fundt, giver thereof m bis own time,in fo far as the Father, for the fame 
auſe of Love and Favour, had grven to his Son Infeftment of ad Annualrene 
ff fifty Merks, Redeemable by. payment of the like Surw contained in this 
$0nd,vis. Fonr hundred Merksz and which Annualent, was thereaker vc- 
jeemed by the Father, andthe Sumpayed to the Sons all which was dorie 
iter theTerm contained m the Bond now lybelledzand therefore it muſt be 
ſeemed an Implement of this Bond, being done after the Term of Pay- 
K 2 ment; 
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ment, appointed thereto, and the. Sum being alike, and the Cauſes of both- 
the Securities one and being done by the Father to his Son natural. This 
Alledgance was repelled by the Ldjds,” and they found, that the poſterior 
Security took not; away the fitſt, ſeing the laſt made had no relation t 
the. Gr(t Security, nor mengiqn that it was given in ſatisfation and fulfillin 
thereof, and that the laſt Security 'was of a different nature from the firſt, 
being at Infeftment of Anniialrent of fifty Merks, and that the firſt Bond 
was conſigned by the Father, tothe Sbns uſe, which he might have recal. 
led, and taken þack in his 6wn time, and not doing the ſame, it behoved: 
toremain an effeftual Security to the Son,ſeing both theSecurities ry gee 
fiſt, which 1s to be conſideredſeing he was bis natural Son only,and ſo miphit | 


appear; not to have the , benefit of both Securities, as poſſibly the lawful 
Son- might have claimed. 'Acor: Mowat, Alter. Hope. Scot Clerk. Vid: Feb, 
4. 1623. Guild contra Guild, Feb, 25. 1624. Captain Wiſhart. Novem, 13, 
1624. Waltace of Blderſlie, March 3; 1629. Carmichael, 


' Hay contra Keith, July 25, 1623, 7 
T* an Aion purſued at the Inſtance of ' * Hay Son to the: old 
Lady Errol, Afſigney conſtitute by her, to the Duties and Farms of the 
Lands whereof ſhe. was Lifetentrix, 'of the Cropt 1616, Againft Natharit 
Keith, who having the gift of Eſcheat of the Tennent, Poſleſlor of that 
Land, by vertue whereot, and of a general Declarator obtained thereupon, | 
and of a ſpecial Declarator thereafter following , was conveened, as he 
who had intrometted. with the Corns,growing upon. the ſaids Lards, by ! 
vertue of the Eſcheat of the ſaid Tennent, to make payment to the Purſuer, | 
as Aſſighney tothe Maſter of the Ground, of the F arms of that year, wherein! 
the Tennent was addebted,ſeing he had meddled with the Tennents whole! 
Corn, growing that year, The Lords found,that albeit the ſaid Donatar-had? 
not intrometted withthe ſaid Cropt, & the Tennents growing Corns, the year 
foreſaid,by his immediat Intromifſion of the Ground, but that any Introwiflion | 
which he had, was by -vertue of a'ſpecial Declarator, obtained againſt ſomg 
other Perſons,who were purfued,as.intrometters witha ſpecial quantity of the! 
Rebels Corns,and againſt whom he had recovered Sentence, for the Prices of 
the Corns,lointrometted with by them, that not the leſs the Donatar remained! 
obliged to pay that years Farms,totheMaſter of the Ground, of the readieſt 
that which gas contained in his Sentence in the Farms of the which Cropt,| 
the Maſter was found-to be preferred to: the Donatar, or'toany other Cre.| 
ditor of the Farmorers,albeit he had poynded the ſame; & notwithſtanding, | 
that the Maſter of the Ground had uſed, and done no diligence againſt thy 
Tennent for. his Faxmy and there.-had interveened divers years thereafter; | 
ſince the Cropt controverted,and beforethe obtaining of the Donatars Sen: | 
tence, and payment: by: vertue:thereoh, vis. Seven or eight years, during 
the which ſpace, the Maſter did nothing to-recover payment of the: Farm, 
which wasnot reſpected by the Loydss for they found, that the Cropt, and| 
Corns growing that year, remained ever affe&ed, and fubjeR to the Maſter 
forthar years Farms,wherein he ought to be - preferred to all Creditors or 
Donatars. Ator. Lermonth, Alter. Hope 8&& Monat. Hay Clerk. Fjd. Feb. 3, 
1524, betwixt thir ſame Parties, and alt, March, 1524. Sir FohmCarnegy; 
. "EF: Nithbſdale contra  .._ * Fodemw die. 
7 Nithſdale lnfeft as Heir to his Brother purſuihgRemoving ftom'cettain 
. Lands, theDefender. compearing, and Alledging an Infeftment grant: 
ed by the KINGS. Majefly to him proceeding upon the Forfaultty of the 
Purſuers Brother, and Poſſeſhon conform thereto. © The Zvrds repelled 
- | this 
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his Alledgeance,becauſe the Purſuer Replyed, that the Forfaultry where- 
zpon the Excipients Right depended was reduced; which R_—_ Lords 
Dund relevant to bereceived inthe Proceſs ſummarly, but any eduCtion, 

takethe Defenders Right away, flowing from the Forfaultur, notwith=' 
anding that the Defender Duplyed, that in the fame Parliament wherein 
he Forfaultry was reduced, there was an expreſs At made, that what was 
Jone in that Parliament, ſhould not prejudge particular Parties, viz. The A& 
alvo| Jure Cujuſlibet; and fo he being a Party, having, intereſt, and not 
alled to that ReduQion, of the Fortaulture,cannort be prejucged3 which 
Duply was repelled. Afor, Hope. Alter Belſhes. Gibſon Clerk. Vid. Decem,' 
0. 1622. E. of Rothes,Penult, June 1627, John Stuart, and Feb, 7. 1627, 
obn Stuart: ult, March. 1627. Lo, Balmerinoch, Novem. 27. 1621. E. 
ithſdale, July 23, 1624. Lo. Harris, July 23; 1625, Patrick Whitelaw, 
uly 2.7. 1626. Finlaſos contra Cunningham. : 


E. Errol contra L. Buckie, Bodem die. 
N an Adtion betwixt the E, Errol and Buckie, The Lo#ds found, that 
nothing could be Compryſed, but Heretable Rios and Writs con. 
zining Hererable Securities, or Writs which were Real Rights, as Tacks, 
dr Writs concerning Real Securities, as Bonds to ſet Tacks, and that no 
Bond of Moveable Sums, or other Moveables might be Compryſed. Ador 
icolſon. Alter. Hope, Gibſon Clerk. Yid. Feb. penult, 1623. Betwixt the 
ame Parties. March 22. 1623. L. Braco, | 


contra Eodem dit, : 
.*.,..+ 7 - for Redempti- 
if on of Lands, the- Defender compearing, deſired the Money-to be e 
ibitcd before.the Lords,: that he be not fruſtrat thereof, and thereafterw 
ontentzthat Sentence ſhould paſs. The: Lords found, the Purſuer could not 
de compelled to exhibice the Money, ſeing he had. Canfigned the ſame,con-, 
orm tothe Order of the Reverſion, andcould not. be further-compelled, ta. 
onſign the ſame befare the Lords, andro take it up where he had conſign-, 
d it the time'of- the: Qrder, ſcing the Order was. not quarrelled. Actor, 
Alter.. Belſbes... Vid: Decem: 9.,1631. Grierſon- contra Gordow, | 


| ' 'Lo. Rawſay contra E. Lothian, © Eodim die, - 4 
N a Declarator of Liferent, -purſnedat the iſtance ' ofthe Lord Ramſay; 
againſt the E. of Lothian, for certain Lands, holden by him of the- Pur. 
yer: The Lords found, that albeit the Lands whereof the Defender was 
afſal to the Purſuer; was Liferented-by one poſleſſingthe Liferent holden 
pf the Superiour, and that the Defender was relaxed before year and: day 
as expired, after the Liferenters .Deceaſe,. by. whoſe Deceafe the Defender 
alledged,. that he became only effetgally and profitably. the, Pyrſuers Yaſlal 
cing he .alledged, thatihe'could not be counted his,, Vaſſal, but, from thy 
time of the Liferenters.deceaſe,yet.nevertheleſs thathis Lifcrent of theſe Lands 
ell,by his Rebellion year and:daygalbeit, the. Lifereqter was living, and that 
the Profit, which might belong to the, Superior, bythat Rebellion, was Sul- 
pended, ,only ſo long as, the Liſerentes lived ; Likeas, it" was' alſo foynd, 
that the giving of a Drege t by the Siperior to theVaſſal, for Sealfig ofhing 
in, the 1 nds. holden, of him, ſpecially” being a Precept 'for Obedience 


of a Retour, prejud bet not. the Superior in the Caſualty, of the Vallals Life- 


rents belonging to himy by the Valfals being at the year and day þed 
fore.the Precept, which Sreceet derogated nothing to; e Superior 0 that 
Right of Liferent of the faids Lands, cantained' in' the Precept, acquired 
to him by the Vaſfals rebellion year and day before the Precept; And 
K 3 alſo 
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alſo it was found, that an Infeftment granted by the Vaſlal to anothex 
Perſon, who had acquired the Heretable Right of the Lands from him, 
and Poſſeſſion conform. thereto, 'upon Cauſes onerous, and after the Pre. 
cept granted by the Superior, for Sealin of the Vallal, was not a Right, 
which could prejudge the Superior of his Liferent forelaid, albeit it waz 
alledged for him, =. of had acquired the forefaid Right and: Poſleſſion 
from the Vaſſal , that he was in bona fide to bruik conform to 
his Right, ſeing he faw the Precept ſubſcribed, given to- his Author, 
and Seafin and Poſleſſion in his Perſon,conform thereto, which. continued 
ſo in his own Perſon unquarrelled, by the ſpace of many years, whereby 
he was in bona fide to Contra with him, and ought not to be prejudgedin 
his Right lawfully acquired, which was repelled. ARor. Hope & Nicolſon, 
Alter, Belſhes & Foulis, Hay Clerk. Fid. March 9, 2624. Donglaſs. 


K. Theſaurer contra Monteith, July 29. 1623. 
N an Action betwixt the King's Theſaurer and Robert Monteith, for 
Suſpending of the Charges execute againſt the ſaid Robert, for payment 
of his Duties of Egl:ſbamw. The Lords found, that a Diſcharge granted to the 
ſaid Robert,by one who was Chamberlain at the time of the payment of the 
yearsDuty,whereof theTerms of payment was none of them come, the time 


when theDiſcharge was granted,could not liberat him of that years Duty; 
and ordained him to pay the ſame again, notwithſtanding of thatDiſcharye, 


Reſerving to him hisARtion of Repetition,againſt the alleged Chamberlain, 
giver of the Diſcharge, prot de jure, Actor. K, Adovcat. Alter. Mozat, Hu! 


Clerk. 
E. Mariſhel contra Joh: Keith, Eodem die, 


N an Action of Redemption betwixt the E.. Mariſbat, and his Brother | 
John Keith, The Loyds found, that an Afſignation to an Order of Re.! 
demption, which was ufed by umquhile E. Marzſhal, Father to the E. now! 
Purfuer, conform to a Reverfion which was perſonally granted ro: htmſekf,| 


and to the whichOrder fo uſed by him,before his deceaſe,theE. hisSonPurſuer 
was made Aſfigney by him,albeit theReverſion was not granted toAflrgneys, 
and upon the which Order the Atfigney thereto ſought Declarator, It was 
found, that this Aſſignation needs not to be Regiſtrat,m the Clerk of Regi. 


ſter's Books,conform to theOrder prefcribed anent other Writs, by the Ad of! 


Parliament, 1617. Under the which A, theLords found,that this Aſfigna- 
tion, or the like Afſignations, to Orders of Redemption, was not compre. 
hended,and that the Ad extended not to the ſame. Actor. Nico/ſon, Alter, 
Hope. Gibſon Clerk. Vid. March 3: 1630. Murray contra Myles. Novem, 23, 
1626. Turnbull contra Scot, 


Stuart Contra Fleming, Eodem die. 


__ 


N an Aion betwixt Fohs Stuart and Fleming, The Zovds fond, that 
a Bond bearing to pay Atnualrent, albeit it had not a Clauſe of Infeft- | 


ment, was of the nature of an HeretableBond, and was not a Moveable Bond, 
Vid, penult Fune, 1624, Edgar coma Halliday, 


Nicolſon contra Baillie and Whitlaw, penult Fo , 1623, 

N an Action of Reduction of a Compryſing, pur nd at the inſtance of 

| Mr, Thomas Nicolſon Advocat, againſt Robert Baillie and Patrick Whit- 
law The Lords found this a relevant. reaſon ot nullity againſt the Com* 
pryſing, viz. that the Compryſer had continued the payment of the Debt 
and Sum, for which the Compryſing was deduced, unto the Term of Mar- 
#inmaſs 1619, and that he had denunced the Lands to be compryſed in Sep- 
rember preceeding z. in reſpec of the which Deauaciation, made before the 
F220 Tetm 
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Term of payment, the Compryſing was null, and behoved to fall ; which 
Reaſon #6 Lords found releyant, notwithſtanding that the Defender alledg<- 
ed. that the Denunciation made preceeding the Term of payment, could 
not make the Comprylſing null, ſeing the Compryling it ſelt was not led 
rill after the Term of Martinmaſf was by-paſt, no more than an Arreſtmenr 
could be null, which was execute for any: Sum, whereof the Term of pay- 
ment was not come, the time of the Arreſtment : Which Alledgeance was 
repelled by the Lords, ſeing they found.no part of the Procels of Compry- 
ſing, could lawfully be deduced before the Term of Payment was by-paſt of 
that Sum, for which the Compryſing was led; for the Denunciation is 
a part of the Execution, .. : , + 0 ebkere os 
In this ſame Proceſs, this alſo was found a relevant Reaſon of nullity a» 
oainſt the Compryfing, vis, that by the ſame, the Parties againſt whom 
the Compryſing was led, were ſummoned by the Execution thereof, to hear 
the Lands compryſed, betore lawtul ſearching and ſeeking-of the Parties 
Moveables upon the Ground ot.the Lands. This Reaſon was alſo tound re- 
levant,for the Lords fonnd, that. the. ſearching and ſeeking upon the Ground 
of the Lands,intended ta be Compryſed;ought to be made,and ſhould preceed; 
betore that the Party could be ſummoned to hear the Lands compryſed, and 
before any denunciation thereot was rhadegneither was it fuſtained, nor tound 
ſufficient,to maintain theCompryſing,that cheOfficer had ſearched and ſought 
at Grantoun and Edinburgh, and where it was moſt probable, that the Parrie9 
Goods would. have been, againſt whom the Compryſing was led, if they had 


X any; and tho the Compryling bore,that that ſearching preceeded the Charge; 


E: and Summoning of the. Party z and alſo that he had. ſearched and ſonght up- 
&& on the Ground of the Lands compryſed, upon the Morning. after the Party 
was ſummoned, which the Netender alledged to be ſufficient, to ſuſtdin the 
Comprylſing, the ſaid ſearching being.done betore the Charge, at the-places 
foreſaid,and upon the Ground of the Lands compryſed, immediatly after the 
Charge, ſeing that execution of ſearching is not a material point, at the leaſt 
not neceſſary to preceed the Charge,it it be any time uſed before the Com« 
pryſing, and before the At be made compleat - Which Alledgeance, way 
repelled by the Lords, for they tound, that the ſearching upon the Grouhd 
of the Lands intended to, be compryſed, ought to preceed the Charge; and 
Summoning of the Party; neither was it ſufficient, albeit it was done upon th 

morrow atter the Party was charged, and before the Compryling, ſeing the 

found it ought to preceed all the Acts of the, Comprylingz and this was 
found, albeir the Lords conſidered, that this Kind of Execution, was but an 
Execution, meerly conſiſting in Formality, and not otherways material, ſeing 
Comptyſings will not be reduced or annulled upon any contrary Reaſon,viz. 
vhere a Party would libel a Reaſon, that there was Goods and Gear poynd= 
able upon the Ground of the Lands appryſed, the time when the Officer 
fearched;which theLords acknowledged would not be, nor is no relevany cauſe 
| to annul Compryſings. Agar, per ſe. Alter, Cunpinghame: Gibſon Clerk. 
Vid, 13 Decemb, 1623.,L, Ley contra Stuart, '29 January 1624, Hepprinzle 
contra Mark Ker, 20 Novem, 1624, Forſ jth, 1 March 1623, Bamilton of 
Blair, 19 Novtmb. 1623. Ker contra Paterſon, 5 Feb, 1624, Wood contra 
Waddel, and the Caſes there cited, _ 


, +: ,, ». » Marſbal contra Maiſhal, November 1.3, 1623, ,-' +++ 

| IN an AQtion of Transferring, Marſhal contra Marſhal. The Lords ſaſtained 
. aSeafin produced, to verifie the Defender to be Heir to his Predeceſlor 

pick was givento him by Heſp;agd Staple, by the Baillies of. Kirkealdie,: 
a 


enement of Land in Xirkcaldiegwhich Seafin the Lords tound ſufferiens 
| K 4 l@ 


. PIO | p "1s. | 
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to-prove.the Defender Heir;albeic thar-itwas alleoged, that ic cou|dnot prove 
wanting an: Adminicle, being only rhe: Afertion'of a Nottar, and no Re- 
tour, nor other Warrand produced tor-giving thereof; And where it was Anz 
ſwered by the Purſuer; that-Xi#kcaldie was the Kings free Burgh, and that 
the Form in all Burghs was to give Seafins,' after this manner; without any 
other Adminicle. ' The Detender Duplyed, That: albeit 'Kirkcaldie had 
the: priviledge of the - Kings free: Barghs-Royal, yer they” hold not theit 
Lands, nor the Town, of the King's Maje3t9 in Burgage-z. but they hold the 
ſame of the Prince, 2s Lord of Dumfermling ; fo that Seafin of the Lands, to | 
holden, could nor be given without ſome Warrand or Adminicle, albeit the 
King granted to them the liberty of a Burgh, which.altered not the holding 
of their Townand Lands x which- Alledgance:and: Doply was repelled, in 
reſpe& the ſaid Seaſin was the-Defenders vwn Deed, whereupon' he hirlelt 
had taken lnftraments,and ſo:could not oppoſe ro the famez-and for the ſame 
Reaſon they repelled this other Alledgance; :wheteby the Detender quarrel: þ 
led the Sealin upon-nullity, tor not beg; Regiſtrar in the Clerk-of Regiſters 
Books; becauſe that Alledgance was not comperent, but to a third Patty, 
whoa had a ſufficicnt-Right. in: bis. own: perſon,. 2s is expreſt in 'ithe AQ of | 
Parliament-anzo 1617, - which is the grougd-ot the: Alledgance, far-lels 
could: the Excipient: impugn his own Right, - The ſame decided, YFid. 25 | 
March: 1623, F, Danipace*comra his Tennents: . 10 Fuly 1623, L, Wolmet, ! 
20:Fanvary 1625, Elpbingſton, be: edge to 
 - Imthis ſame: Proceſs, ' the Lords found an Obligation of 100: pound null, | 
which was ſubſcribed by a Notrar and four Witneſſes, becauſe it was not | 


ſubſcribed by:rwo Nottars, and found any : Writ bearing 100 pound, and | 


above to' þe a matter of. importance, and would not-ſuffer the Party) to res |: 
trinſh:the:Obligation':to any lefs'quanricy, inferior to the: Sum therem Ex« | 
ptefſed: ': Ator, Lermonth, Alter, 4/ton, Scot Cletk,. 71d, alt Faritary | 
1623. Fotheringhame contra Watſon, 19. Decemb, 1629. ' Elliot contra Kore 


4 
"7 uns 


- * * -  Hamiltos contra" pick, November Yer 
ome e Hamilton: of glajkbuty tor-Debc owing ro bit by ve Ramſay, | 
6) is'made Afigney-by the fzid' Debitor; in and'rs the Duties of Cerrain 
Lands, addebred-ro/him'by 6ne'Djck,” Tennedr add Poſfeifor of thie fame 
þdds of the Cropt r641';' and upon; thit Aſfignation; purliles Dick Teh 
© for paymene chereof * Tn the'which Procets'compears one Brice, . wha 
was Hetetor-of the {ame Lands, '3nd produces” his* Hetetable-Right, 'an 


alledges; 'thitt conform thereto; fie nemo ef. wy e Tenhetit bf the 
Ec 


© 


On * 


a. 


Duries of the Lands,” and Hbt #amfay, or the Puri {hy Any, icing 
Bawſay ad weve? any Rights th Tands, and fs colt nor haye Ye Dy: 
ries thereof, and he'not havitg Righe, he 'routd 'not mike boy effcual 
Right tothe Parſyer 6r-t6 any veh&, The 1.94; pled The Alſclpance, 
and fotnd; rhit'the Duties of the Erle or 2 HOPE 521 edtroyerted, 
ſhould/be payed t6 the Phrſuer, Aﬀigney op y Ramlat,. 


e ſaids T;thds* 'by the 


uld be payed t6 the Purſuer, Afſigney conſt 5 the #7 
deit Ramſay had no'Right'to the Fn » bur ; eRfoht Th 
7 the Ip&e@ 0f-hll tca year 

preceeding this year controverted, from this firie Tere OMAN, 


perſon of Bruce roar) Th bedalſe Rim ſeh TIT 
lifting of the Daties of | 0 Y © 


or his Affigney,' the'year hbelledy'z5 he was iniuſeropa ' the years preceed- 
ing, \and the Excipierit who-was Heretor; *might iterruperHeftid oe 
when he found time}. but utitilt char'time\ R4/a59:poſſelfiori "6u>Kv tobe 
h 4 continued, 
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'nned. This was found by the Lords,notwithſtanding that Bruce the He- 
_— that one _ had no Right could not be anſwered : And 
where it was Obtruded, that the poſſeſſion un-interrupted ought to be con, 
tinued he Anſwered, that that might milicate in favours of Rawſay againſt 
the Tennent, if the queſtion were betwixt them z but now the Herctor 
claiming the Tenement and Land tobe hus, and proponing this Alledgance, 
it was competent to oppon the want of a R ipht to Ramſay, and to his Aſ- 
ſigney, which was repelled, and Raw|ays poſſeſſhon un-interrupted was con- 
tinued, Actor, Hope, Alter, Aiton, Hay Clerk, FYid, 20 Nov, 1633, 
betwixt theſe Parties, 9 March 1624, William Monipenny, 


Ker contra Colthird and Paterſon, Eodem die. | 

N an Action betwixt Ker contra Colthird and Paterſon; The Lords found 

that an Arreſtment might be uſed for a Debt contained in an Obligation 
made to him whoArreſted, whereof the term of payment was not come, at the 
time of the making of the Arreſtment; and alſo found that where two Par- 
ties contending upon priority of Diligence, and for the benefite of Prelati- 
on in their Debtghat ſcing they both had done all Diligence,which lawful 
ly and poſſibly every one of them might have done, and nothing omitted; 
that albeit the one Party was ſotnetime before the other in diligence,yet that 
therefore he ſhould not be preferred to the other, for his whole Debt, but 
that it ſhould be proportionably divided. Ador. Hope, Alter. | 
Scot Clerk. Vid: 1 March, 1623. Le. Blair, 26 Feb: 1633. Rutherford, 
5 Feb.1624. Wood contra Waddel, 21 Feb: 1624. Brown contra L. Johz+ 


| ſtoan, 23 March, 1624, Brown contra Haliburton, 


X L. 4iton contra Aithin, Novemb: 20, 162 -M Gs 
He L.of4:ton being obliged by Bond to enter Mr. Alex. Hume inWard,; 
| who was taken with Caption at the inſtarice of George Aithin, and 
this Bond bearing, that either he ſhould enter him at a certain day con- 
tained in the Bono,or elſe to pay the Sum,for which he was denounced, & ta- 
ken, whereupon Aiton being charged to pay the Sum for not entry of the 
Rebel, he Suilpended upon this reaſon, that at the day appointed for enters 
ing the Rebel,he and the ſaid 4i1kim,co whom he was Debitor, were try (t- 
ing among themſcIves,anent a TranſaQion for the Debt, which put the Des 
fender in bone fide, not to keep the preciſe day of the Bond, and how ſoon 
he knew that they had not agreed, he within four or five days after 
the day appointed: by the Bond, offered to enter the Rebel, at which time 
he was always in als good eſtate as he was at the day contained in the Bond, 
& at the time of the granting thereof; which ought to be found ſufficient ro 
purge the failzic, and to liberat the. Suſpender, ſeing the Charger could 
not qualifie any prejudice (uſtained by him, by not keeping of the preciſe 
day of the Bond  Likeas, he yet offered to enterhim in the ſame eſtate he 
was in,at the time of the giving of the Bond, & cum onmni cauſa. The Lords 
found the Letters ordwly proceeded, notwithſtanding of this reaſon, becauſe 
the Rebel was not entered at the preciſe day contained in the Bond; ARor. 
H pe 8 belſbes. Alter. Nicolſon & Fotbes, Gibſon Clerk, Vid.27 March,1623; 
Szvith contra Baillies of Elgine. 7 
- - - _.- Hamilton contra Dick, Fodeme die, 4 dM SE 
N the forefaid Cauſe of Sir George Hamilton, mentioned 19 Novemb: 1623 
The Lords tound, that a Rebel, albeit ſtanding atthe Horn,mightmake 
one of. biz Greditors Afſigney to a Debt owirig to bim, for caifa@ion of a 
Debt owing to the Afſigney, and for: payment whereof he had been De- 

nounced Rebcl before the Aſignation, and that ſuch Allignations made, b 
| rerfor® 
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perſons; albeit Rebels at the making thereof, was not null, albeit this nulli- 
ty was alledged by Bruce Defender in this Cauſe,and another Creditor to the 
Rebel; in reſpe& that the Horning alledged and produced, to verifie that 
the maker of the Aſlignation was Rebel at the making thereof, was not 
execute at the inſtance of the Proponer ofthis nullity, but at the inſtance of 
a third perſon, who was not Party, nor compeared in this Proceſs, and that * 
he was not then denounced at the inſtance of that Excipient, Likeas they | 
found, that the making of the foreſaid Aſlignation, being done and made to 

that Creditor,who had denounced him before the making thereof,came not | 
under the Statute of Dyvoury, as it thereby the Cedent, who was a com. | 
mon Debitor, both to the Aſſigney and to the Excipient, had made EleQtion, 
and preferred the one Creditor to the other, and fo that thereby the Aſlig- | 
nation ſhould be found null, as was defired by theExcipientzwhich was repel- 
led by the Lords,ſcing they found that this Aſſignation, being made tor fatis- 
facion of a precceding juſt Debt, for the which Execution was uſed before, 


was not a voluntar EleRion of the common Debitor, but ought to be re- | | 
pute as a deed done of neceſſity, and ſo was ſuſtained againſt the Excipt- ' 


Ent 3 the Parties compearing, ut ſupra. 


Logan contra L. Kinblechmont, Novemb, 21. 1623. | 

He Goodman of Kirblechmont, being obliged by Contract of Marri- | 

| age betwixt his Daughter and Mr. John Hamilton, to pay to the ſaid F 

Mr. Fohn the Sum of 4coo Merks in Tocher,to the effet that the ſame, | 

and as much to be furniſhed by the faid Mr, John ; might be imployed Þ 

upon Bond to the ſaid Mr. John and his Spouſe, and to the Heirs to be be- | 

gotten betwixt them; and Logan as Aſhigney made by the ſaid Mr, John | 
and his Spouſe to that ſame Sum, which was obliged to have been payed by 

Kinblechmont, as ſaid is, fqr ſatisfying of a Debt owing to the Aſhgney by | 


the ſaid Mr. Job, charges Kinblechwort for payment thereof, who Suſpen- | 
ding upon this reaſon, wiz. that he was not obliged to pay the Sum, but to | 
the effect it might be employed upon Land to his Son in Law and Daugh- | 
ter, and to their Heirs, with the like Sum to be furniſhed by the Cedent, as | 
faid is3 and therefore he could not be holden topay it tothe Charger, for | 
ſatisfying of the Cedents Debt, being otherways deltinat, by the tenor of 

the Clauſe ofthe Contrat, which conſtitute him Debitor therein. This | 


reaſon was found relevant; for the Lords found, that the Aﬀigney | 
could not charge the Suſpender to pay the Sum to any other effect, than 
according as he was obliged in the Contract, ſeing the Cedent could not 
ask the ſame himſelf, but to that uſe ; And this was found relevant, albeit it | 
was Anſwered by the Afſigney,Charger, that he mas made Afſigney both 
by the Husband and the Wife, who had the only intereſt to ſeek the employ- 
ment, and who might have diſcharged the ſame, being conceived in their 
favours : For if the Sum were imployed conform to the Contract, the Huſ- 
band might uplift the ſame, and was Maſter thereof; and fo ſeing he might 
uplifc the fame,if it had been laid upon Land, he might als effectually make 
Aſſignation thereof; which was repelled by the Lords, feing the tenor .of 
the parties Obligation, who was only obliged to pay for a ſpecial 'end de- 
ſtinat by him,could not be altered without his own conſent, who was ſo o- 
bliged. Actor, Lawtie, Alter. Gibſon Clerk. Vid: 23 March, 2624, 
Hamilton contra Livingſton. 10 July, 1628, Cant contra Edgar. 20 March 
1633, White, 28 June, 1637. Galbraith. 29 Jan: 1639. Grahame. 

This ſame caſe being brought in upon 37 Jana62 7, before GH © be 


diſputed 
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diſputed betwixt the ſame Parties, and they heard upon this ſame rea- 
ſon de ove; The Lords over again found, as it is here fet down, 


| E. Melroſ; contra L. Baſs, Novemb: 25, 1623, | 
1 Fen was reduced at the inſtance of the Earl of <Melroſs againſt the L. 
A of Bujs, for not payment of the Feu-duty by the ſpace of two years, 
albeit the Feu- Charter contained no irritant Clauſe, but the reaſon only 
founded upon the A& of Parliament, 1597. Which reaion was ſuſtained, 
and Sentence given thereupon, but no Farty compearing 1n the Cauſe. $cof 
Clerk, . | | 
This day it was controverted amongſt the Lerd#, if a Seafin givento 
a Party, of Land within Burgh, as Heir to his Predeceflor, by the Baillie 
and Clerk, by Heſp and Staple, as uſe is in Burgh, ſhould verifie the perſon 
© ſeaſed, to be Heir to his Predeceficr aGive, without any preceeding 
arrand, and Serviceof Court, cogroſcing him to be Heir; the cauſe of 
the doubt was, becauſe ſuch S. afins could not be of another nature than Sea- 
fins, which proceed upon Precepts of Clare conftat, which are granted by 
ther Superiors, and which proves not aFive for the Receivers, but Paſ- 
bve againſt them yz but it was not doubted,but that the forelaids Seafins in 
Burgh gave the Party right to the Land; only it was controverted, it it was 
ufficient to furniſh him Action, as Heir to that Predeceflor in other Caufesz 
but it were ofa dangerous conſe quence, not to find them to prove adtive, as 
ellas Paſſzve. Yid:13 Novemb: 1623. Marſhal contra Marſpal, 


E. Metroſs contra Ker, Eodemn die, | 
Here Parties Excambs Lands, <ither of theſe Lands, hinc inde Ex= 
cambed, remains really aftccted to return to the Party,from whom 
he Lands reccived in Permutation are Evicted, conform to the proportion 
of the Eviction, in which the party diſtreſt hath recourſe to his bwn Latids, 
KLiven in Excambion for the other pro tanto; in which recourſe he is preferred 
o all other perſons, who hath either Compriſed the Lands, and thereupon 
Tre lofeft therein, or who hath acquired any other real rigtit thereof front 
Wim, who received the ſame it Excambion,albeit theſe Rights preceed the 
:viction from the other Party who exchanged; and this follows of its own 
ature in ContraQs of Excambion, which of themſelves are real,albeit that 
v other real Security provided ſuch recourſe to the Patties, bue the firft 
-ontract bearing the Excanibion, which to produce that effe&, are not re- 
pected as perſonal Securities, but are real, as ſaid is; and gives the right of 
he prelation to the Excambers, before all other parties,thereafter acquiring 
ight to theſe Lands from any of the Parties, This was ſo found 1n this 
Proceſs, albeit the Charter and Seaſin, which followed in that matterzupon 
he Contract of Exc:1mbion, be an «expreſs Clauſe provided to either Party 
heir recourſe in caſe of Eviction; yet the Lords were all of that mind; 
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{- [What albeit their had been no more but the Contract, it would have pro- 
It Fluced the ſame effect, without the ſaid Clauſe; 
f Shaw contra Maxwell, Novemb: 28, 1623. 


N an Action betwixt Shaw and Maxwell, for payment of a Sum cori- 
: tained in an Accornpt of Merchant-furniſhing, which was Subſcribed by 
he. Woman to whom the furniſhing was tnade, and by a Cautioner for her. 

F he Zords ſuſtained this Action againſt the Cautioner, albeit the Woiman' 
» bo was the Principal had an Huſband the time of the furniſhing, add atthe 
« * of the ſubſcribing of the Compt by her, who' had nor fubſcribed the 
4 me5 and the Cqutioner was tound to ſtand effectually obliged, albeitthe 
| Principal was not ſo bound, the Compt not being Subſcribed by her Hiſ- 
KL 2 band 5 


- if 
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band ; And albeit the Cautioner could not purſue the Principal for his re- 
lief, for the ſame reaſon. Actor. Alter. Belſhes, Gibſon Clerk, 


Rig contra Mtkenzie, Fodeme die. | 
*N an Action purſued by William Rig Baillie of Edinburgh, againſt the el. | 


deſt Son of Mr. Joby Mckenzie Parſon of Dingwal/, who was conveened, |: 


3s behaving himſelf as Heir to his Father, by intromifſion with his Father, | 


Heirſhip-goods : lt being alledged that he could not be conveened hoc wo. Þ 


wine, ſeing his Father wasnot a perſon of that quality,who could have an # 
Heir, and conſequently he could not be conveened as Intrometter with his | 
Heirſhip, and ſo tomake him Heir toa perſon, who could not have an Heir, | 
ſeing his umquhile Father was neither Prelate, Baron, nor Burgeſs, which © 
were the three degrees of all the Subjeas,who might have Feirs, This al- | 


iy 


ledgance was repelled, ſeing the Defun& was Parſon of Dingwell; tor the 


Lords found, that Parſons provided to the like Benefices, albeit they were Þ 


not of the degree of Prelats, yet that they might alle lawfully have Heirs, as |? 


perſons who were Infcft in any ſmall Annualrent,or in any ſmall piece of Land 
Heretably, and who being comprehended under the name of Barons, or 


Free-holders, had Heirs, as alſo as Burgeſles, who albeit but mean Crafts 


men, and of mean ſubſtance, yet they allo had Heirs. Actor, Pearſon, Alter, 
Mowat, Gibſon Clerk. 


Craig contra his Tennent and Y/ilſon, Eodem die, 
M Tennent, founded upon a Seaſin after compryſing: The Tennent}! 
Suſpended upon double diſtreſs againſt Mr: Robert on the one part, and} 
againſt one Wilſon on the other part, wherein Yi1/on compeared and alledged, 
that he would not Suffer Craig to remove the Suſpender, In reſpe& he had| 
Compryſed the Land, and was long Infeft therein before Mr, Roberts Right; 
ſo that the Land pertained to him , which was found relevant by the Zora, 
albeit chat Craig Anſwered, that ſeing he had done no diligence upon his In- 
feftment, although anterior, nor made warning thereupon, nor yet had ref 
covered any Poſleſſion of the Land, and that he could not alledge the Suſpen. 
der tobe his Tennent , by payment of Mail and Duty, he ought not to beÞ 
heard, to ſtay the Execution of his Sentence, and when ever he ſhould pur- 
ſue upon. his anterior Right , he ſhould anſwer thererco in its own time, 
This was repelled, and the Prior Right ſuſtained, and the Parties ordainedF 
to diſpute upon their Rights, as if Sentence had not been given , afte 
which Craig Anſwered to the ſaid prior Right, that the ſame could nor be 
reſpeted, becauſe the ſame was founded upon a Compryling , which in 
effe& was become extinQ, in ſo far as fince the deducing thereof, and fincef/ 
the Seaſin paſt thereupon, he had received a part of the Sum, for thef 
which the Compryſing was deduced, this Alledgance was repelled, becauſe| 
the Lords found, that the receiving Payment of a part of the Sum, was not 
enough to make the Compryſing to tall z except the whole had been payed, 
but that the Compryling ſtood while the whole Debt were ſatiſfied, and be- 
cauſe there was ſome Termot probation afſigned in this Proceſs, which pro- 
ceeded upon the compearance of this 7jlſez. - The Lords ordained him, to Þ 
find Caution for the violent profites, ſicklike as if he had been party 
in the firſt Removing, ſeing by his compearance, he ſtayed the Execution 
of the Decreer of removing already obtained, Ador, Craig, Alter, 
Gibſon Cletk, 


Conti 


®, 
1 


R. Robert Craig having recovered a Decreet of Removing againſt an}? 
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| contra ; » Decemb. 3. 1623, 

N a Purſuit for Spuilzie of Goods, an Exception being admitted againſt 
] that Action, Founded upon the poynding of the Goods lybelled, and 
the Exception being found proven: The Lords ordained the Defender to. 
deliver to the Purſuer , the ſuperplus of the prices of the ſaids Spuilzied 

oods, to the which the ſame was Compryſed more than the Debe, tor 
the which the ſame was fo Compryſed, / ſeing the poynding bare all the 

ods to have been delivered by the Meſſengers, and Officer Compryſers, 
to the party Defender, at whoſe inſtance the. ſame was Compryſed , 
and ſo that of reaſon he ought to render back the over-plus, himſelf 
being . payed, And this was ordained to be done in this ſame --. Proceſs of 


- ; Spuilzie, and would not find any neceflity to put the Purſuer to (eck. 
he J the ſame, by any new Proceſs from the Detender, Actor, Cunningham, 


Alter. Belſhes, Gibſon Clerk, 


Herris contra Glendinning, Eodem die, TP = 
Ne Janet Herris, having certaip Lands diſponed to her by Glendinning 


nd} Land 

- i of Parton, by his Charter of Alienation made to her of the ſame, and 
fis. | having ſerved Inhibitionthereupon, no Seafin being taken of. the Lands, 
er, |} for the ſpace of Fifteen years after 4he Charter,and atter Seafin ſhe purſuing 


Removing,the purſuit was clieded,becaule after the Charter, and betore the 
Seafin,Parton who was herAuthor,wasRebel, and remained ſo, beforeſhe took: 
Sealin, year and day at the Horn, whereby his Lifcrent of thele Lands fell 
in the King's hands 3 Likeas the ſaid Liferent being given to a Ponatar, De» 


mg clarator was obtained thereupon, and the Donatar acquired Pofle(ton be- 
ns fore the Sealin, which was found relevant to exclude the Purſuers Right, 
<< {ing the Charter made to her, albeit betore the Rebellion, and albeit In» 


hibition was execute againſt her Author, altho before his Rebellion,yet the 


bt ſame remained in the naked terms of a perſonal Obligation, ſo long as Sea-. 
Fu fin was not taken thereupon, and gave not the Purſuer any Real Right to 
: the Land before the Seafin, betwixt the which, and the Charter, her Au- 


thors Rebellion interveening, who was not effeQtually denuded, by the 
naked Charter, , but who remained in the Real Right of the Land , gave 
Right thereof to the King for his Life-tyme,and ſhe had only perſonal ARti- 
on againſt himſelf and his Heirs3 for in this caſe, the King's Donatar was 
inas good eſtate as any other perſon, who had acquired a Real Right of the: 
Land, after the Purſuers Charter, and before her Seaſin, and who would 
have been preferred to the Purſuer, and the Inhibuton preceeding, could 
not derogat from the Kings Right, acquired by the Rebellion. Actor. Cur- 
ningham, Alter. Beljhes. Gibſon Clerk, Vid. Novem. 27. 1621. E. Nithſdale, 


RE”. Paton contra Stuart, December 4, 1623, ' 3 
'N an AdQtion of double Poynding betwixt Paton and - Stxart. The Lords 

found a Charter and Scaflin produced for the one party , whereby he 
deſired to be anſwered, SS obeyed, to be null,albeit it was clad with 
preſent Poſſeſſion, and divers other years,preceeding the year controvert- 
cd, becauſe the ſame was granted,to be holden of the Superior, - and not 
confirmed 3 which nullity was admitted in that ſame Judgment ſummarly, 
without neceſſity of Reduftion 3 and albeit the Charter and Seafin.pro- 
ceedcd upon a Contrat,wherein the Diſponer was obliged to givethe Buy- 
er Infeftment, either to be holden of himſelf, or of the Superior ;..in re- 
ſpe& the Charter and Seafin uſed in Proceſs, wasgiven to be holder of the. 
Superior., . Ator, Foulis. Alter, Scot Clerk. Yid. Decem, 5. 


on 1623. betwixt thir parties, 


L 2 Gerhart 
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Gechan contra Hay and Davidſon, Eodeme die, 
N Affignation made by a Woman called Gechan to Paul Hay and Da. 


vidſon, of ſome Money owing.to her, and in the Afignation ſhe in- | 


terdicts her ſelf to the ſame two Afſigney this Interdiftion was reduced, b 


| 


and the Woman looſed, upon this Reaſon, becauſe it was againſt equity 
and reaſon, that the two Aſſigneys ſhould have taken their Cedent inter- 


dicted tothem,there being no preceeding juſt cauſe, . which could produce Y 
that effe&, or for the which, the Woman ought, atter that ſort to interdict # 


her fſelfto them, who acquiring the forcſaid Afſignation, ought not to have 


inſert allo an Interdi&ion 1n the body of that ſame Writ, which are of fo far | 
different natures, and not compatible to ſubſiſt together, ſhe being a Wo. | 
man,who truſting to them, ſubſcribed the Writs, knowing and ſuppoſing | 
no other thing to be inſert, but the Aſſignation, and there never being of | 


before, or then, any Treaty of Interdiction, and ſhe never receiving any 
good deed for the ſame, nor no Cognition, or Tryal taken beforeany Judge, 
that ſhe was a perſon that needed Interditors, which ought to have pre- 
ceeded; whereas (he was and is rei ſue ſatis provida, and ſo the ſame being 
contra bonos mores to bind her after that manner, who ought to be looſed, 
The Lords found the Reaſon relevant, and therefore reduced, and that it 
needed no probation, that ſhe was re# ſue provida, ſeing the contrary was 


not alledged. Actor. Mcgi/, Alter: ablent. Scot Clerk. FYid. December | 
5. 1626, L, Knockbill & July 4, 1635. L. Monimuskh, Decem, 20, 


1622, Campbel contra L. Glenurchy, & Decem. 11. 1629. Seaton contra 


Creditors of Acheſon. & July 29. 1624. L. of Collington, July 7. 1625. L 
Innerweeck. 


Paton contra Stuart, December 5, 1623. 


N the AGion mentioned in the afore-ſaid page of Paton contra Stvart, |* 


the Party producer of the Charter, andSeafin being given to be hold- 
en of the Superior, being ſecluded by the Lords Interlocutor, from his 
Ripht, as being null, for want of Confirmation 3 he Replyed, that the ſame 


Aa HAYS: 5.5 


was Confirmed by the Superior , likeas the Superior had allowed of his F 


Right, by making payment to him, of that Annualrent, whereof he had ac- 
quired the Charter and Seafin,which was alſe ſufficient as a Confirmationz 
this was alſo repelled,becauſe the other party in that cauſe had Compryſed 
fora lawful Cauſe,from the giver of thisCharter,and diſponer of theAnnual- 
rent, the givers Right, which being Compryſed, albeit after the Charter 
and Seafin, yet being before the Confirmation , was a juſt Impediment, 
which made the Confirmation unprofitable, and was a midd interveening 


A Gon en 3 


deed, which ſtayed the ſame, to be drawn back to the time of the Charter; 
likeas any Poſſeſſion acquired from the Superior, before the Compriſing, | 


would never be of the force of a Confirmation, to make the Deed, which 
was null, to become valid, againſt a third Party, who had Compryſed; 
which the Lords found relevant. Yid, Jan. 23. 1624: Andrew Meldrum, 
July 17. 1634. L. Johnſton, contra E. Queensberry, 


Scot contra Livingſton, Eodem die, 

N an Adion betwixt Scot contra Livingſton, the Defender being con- 
I veened, as univerſal Intromiſlatrix, for a Debt owing by the Defun, 
her Huſband,it being Alledged, that there was Executors nominat in the 
Dceftuncts Teſtament, who conform thereto intrometted, This was repel- 
led, becauſe the Executor was not Confirmed; likeas the Lords found, that 
the Qualification againſt the Defender, of her intromiftion with a mean 
quantity of the Defands Goods, viz. the ſowing of five bolls of Corn, and 
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| with ſhe ſhould be proven to have intrometted, This was foun 
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the (laying and eating of four or five Sheep, and the Retention of other 
thirty Sheep, which ſhe had yet extant, was not ſufficient, to conſtitute her 


S univerſal Intromiſſatrix, and ſo to pay the whole Debt, but only ſuſtained 


the ſame to that effe,viz, to make the ſaids particulars forth- coming, where= 

| 7 becauſe 
it was thought bard that ſo ſmall quantity of intromifſion, ſhould bring on 
the whole burden of the Defuncts Debts on hef, and to make her as univer- 
{Gl Intromiſlatrix to anſwer for all, albeit her intromifſion was with Goods, 
which was not neceflar, there being no fraud on her part. AQor, Lantie, 
Alter. Cockburn, Gibſon Clerk, Vid: 12 Fan: 1633, Bruce. 5 Feb: 1623, 
Shaw contra / ffie&, and the caſes there, 


Rocheid contra his Debitors Executor, Eodeme die. | 

Ocheid having obtained ſentence againſt the k xecutor of a Defunct, who 

was his Debitor, and baving denounced him thereupon to the Horn, 

and diſcuſt him, by ſeeking his Lands and Goods, -and finding none Poynd- 
able, or to be Compriſed, Intents an Action thereafter againſt L, Mar- 
derſton, who was Cautioner for the Executor in the Teſtament, to make the 
Goods Confirmed forth=coming 3 In the which Proceſs the Executor being 
alſo called for his intereft, and deceafing after the Cauſe was reaſoned3 T he 
Lords found no neceflity, to Sutnmon any perſonto repreſent the Executor, 
or to transfer the Proceſs, but that it might be ſuſtained againſt the Cautios 
ner, without citation of the Exe&ator, whem the Lord: -_ no neceſlar 


party, he being dilcuſt before,as ſaid is: And it being Alledged; that the 
whole Goods ofthe Teſtament were exhauſted, by a ſentence obtained at 
another Creditors inftance againſt the Executors, who had made payment 
thereof, which abſorbed the whole Gaods thereby Confirmed, and that be- 


forethis Purſuers ſentence, It was Replyed; That the payment cannot be 
ſuſtained in prejudice of this Purſuer, who had cited the Executor before 
the making of payment, ſo that the Executor could not after his citation,be 
found in bona fideito have payed all toone Creditor, but he ought to have ſu- 
ſpended upon double diftrefs, that the Purſuer as a Creditor might come in 
pro rata for his Debt, ſeing he was by the citation execute before making of 
payment; certiorat that he was a Creditor, and ſo ought not to have volun= 
tarly done any thing, ar to pay to his prejudice, The Excipient Duplyed, 
That the Purſuer had paſt from that citation in Proceſs, fo that he cannot be 
repute tohave done fraudulently, in paying the other Creditor. The Lords 
ſuſtained the exception of payment, and found thar a citation preceeding, 
which was paſt from , was no impediment to ſtay the payment3 and that 
it was no fuch Certioratian to the Executor, which might aſtri&t him to 
know the Purfuer to bea Creditor, the ſaid citation being paſt from, which 
paſling from, rendered the parties and Proceſs in that ſame eſtate, as if he 
had not been'Surnmoned at his inſtance. Actor, Alter, Belſhes. Gibſoit 
Clerk, Vid: 9 July, 1623. Arnot, and the caſes there, 
Fothringhame contra Fothringhames Relict, Decemb: 6. 1623. 
N an AGtion purſued at the inſtance of Fotbringhame, as Heir to 
umquhile Alexander Fotbringhame, Uncle to the L: of Poxrze, againſt the 
Relict of the faid umquhile Alexander, and againſt certain othersswho were 
conveened at the Heirs inſtance, for prodyction of certain Heretable Bonds 
and Obligations, made ro the'Defunct by. certain perſons his Debitors, eny- 
merat-in the*' Summons. 'The Lords found, that the Debitors needed not 
to be-Summoned m that'Action of Exhibition, who weremakers ofthe Bonds, 
but ſuſtaed the Proceſs without their citation, ſeing there was no Executi- 
L 4 on 
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on craved againſt them by that Purſuit, and that the Relict, and others 
: havers, were conveened for production of theſe Bonds, which were in the 
Defuncts poſſeſſion the time of his Deceaſe, as his own proper Writs, and 
were thereafter intrometted with by the Relict, or by the other Detenders, 
who albeit they were ſtrangers, might be allo conveened for production, 
without calling of the makers of the Obligation, Actor. Hope, Aiton & 
Craig, Alter. Nicolſon & Oliphant. Gibſon Clerk. 
| contra Carmichael, Eodem die, | 
N an Action purſued at the inſtance of contra Carmichael of 
Pottiſþaw, to find Caution to pay the Duties contained 1n the Tack, ſet 


to him of an quarter of the Lands of or <lſe to Remove from the | 


Lands, as if he had .no Tack, conform to the order uſual in ſuch cauſes, | 
The Lords tound, that albeit the Defender found-no caution to pay the | 


Duty, yet that the concluſion of the Summons ought not to be granted, wiz, 
to decern him to remove therefrom, becauſe the Defender alledged, that he 
bruiked the Purſuers third part ofthe Lands, contained in the Tack lybelled, 
with the two part pertaining'to the Earl of Linlithgow pro indiviſo, fo that 
he could not know the third part thereof to remove therefrom : This 


Alledgeance was found relevant, allbeit the Purſuer Replyed that the De- | 


fender ought not to be heard, to make that a pretence of his not Remov- 
ing, ſcing he had become his Tennent in his third part, and taken Tack 
from him thereof, and payed him Duty, thereforez and ſo could obtrude 
nothing againſt his Removing therefrom, being his own deed, which he 
could not misken; Eſpecially ſeing he clothes not himſclt with any other 
Right to the ſaid third part , nor with any Right to the other ewo parts : 
And therefore with the more reaſon, he ought to give again the Land, 
which he received from the Purſuer by vertue of the Tack, and that it was 
not neceſſary to him to Alledge, or prove againſt his own Tennent; that 
the third was ſeverally known from the two parts, which he ſhould diſpute 
when he had to do with the Heretor, or any other except his own Ten- 
nent, notwithſtanding of the which Anſwer, the Exception was ſuſtain. d, 
and the Defender afloilzied from the Removing. Hay Clerk. Fid. 18. 
Decem. 1628, L. Johaſtoh, | 


Collonel Henderſors Bairns, contra Debitors, Deceme. 9. 1623. 

Ollonel Henderſon dying, in Flanders at the Seige of Bergen ep-Some, be- 
+ fore hisdeceale in bis Teſtament, he Inſtituts bis Bajrns his Univerſal 
Heirs, and divides his money amongſt them, which moneys were employed 
in Scotland, and lent out todivers his Debitors, upon Heretable Bonds; 
which Bonds were left by him in the hands of James Myrray, who had em: 
ployed the moneys, and to whom the truſt of handling and employing 
thereof was committed, by the ſaid Collone]; after his deceaſe, his Bairns 
i\aſtitute Heirs by his Teſtament, and which by the Law of that Province 
is allowed, Purſues here in Scotlavd, the Havers and the Debitors for 
produRtion of the Bonds and Regiſtration thereof: In the which Aion, the 
Lords found , that albeit by the Laws and cuſtom of the conntrey, where 
the Teſtator died, the Defun& might inſtitute all his Bairns Heirs, and di- 
vide his Heretage amongſt them, yet that that Teſtament cou!d not be 
valuable, but for the Goods and Heretage which was within that Province, 
where the Teſtator made his Teſtament , and could not extend to any 
Goods and Gear, which were within another Kingdom or Territory, where 
the Goods would not fall under that divifion and Teſtament of the De- 
tunCt,by the Law ofthe Kingdom, withia the which the goods and Lands lay; 
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but the faids goods ought tobe asked by that perſon, who would be found to 
have right thereto, by theLaw of theKingdom within the'which they were, and 
not the Law of any other Kingdom, neither could any other Countrey Law 
have place in Scotland, for any thing being within Scotland, but the proper 
Law of the Countrey it ſelf : And therefore found that none of the De- 
fans Bairns could purſue for their Obligations, the ſame being Heretable, 
but only the Heir, and who ſhould be Retoured and Served Heir, after the 
Laws and Cuſtom of Scotland, Adtor, Hope, Stnart & Baird. Alter, 
Nicolſon & Ayton. Gibſon Clerk, id. 16. Feb, 1627. Lawſon contra Kello, 
March 11.1624, July 3« 1634. Metvil contra Drummond, 

Notandum: Annate of Benefices pertainsto the Executors of the Defun2, and 
may beevidted fot the deceaſed Beneficed perſon hisDebr by hisCreditors,al- 
beit it uſeth not to be Confirmed, nor comes under the Detun&s Teſtament; 
Gcklike the Miniſters ſatisfaQion for reparation of the Manſe, which is payed 
by the next Intrantypays the DefuntsDebt,albeit uſually it be notConfirmed. 
Vid.tp Dec: 1623.Relid of the Miniſter of Livingſton.28 March, 1628. leacher, 

hem, There are ſome ſingular caſes in our Deciſions, which only agrees 

with the Civil Lawganent Cautioners 3 whereas generally our Practique dif. 
agrees therefrom 3 for where by the Civil Law Cautioners could nut becon- 
veened, while the Principal were diſcuſt,by theconſuetude of this Kingdom, 
the Creditor might at his own option purſue either the Cautioner or Princi- 
pal at his pleaſure, and may conveen the Cautioner, albeit he ſhould never 
ſeek the Principal ; but their caſe differs, and holds not with the general 
Rule, viz. where one is Cautioner for a Tutor, in which caſe, the Cautioner 
for a Tutor cannot be conveened,while the Tutor himſelf be diſcuſt.Second- 
ly, where any is Cautioner for an Executor at the time of the Confirmation 
of a Teſtament, ro make the Goods Confirmed torth-coming, in which cafe 
the Cautioner cannot be conveened, while the Executor be fully diſcuſt 3 
which diſcuffing of him muſt not only be perſonally, by Denouncing of him 
Reb. 1, but alſo by diſcuſſing of his Moveables by Poynding, and of his 
Lands or Heretable Goods by Comprilings till all which be lawfully done, 
the Cautioner cannot be conveecned. The like holds alfo in one who is Cau- 
tioner for a Faftor to Merchants, as was found 8 Fuly, 1626, betwixt Smith 
contra for which, look the day torcſaid. Jtems, In Cautionry, for 
making of Arreſted Goods forth-coming, which are found when Arreſtments 
are looſed, vid: 21 June, 1626. L. Lochinvarr. vid: 2x Novemb: 1627. 
Rollock contra Corsbiex, And generally when a Cautioner is found for any 
cui incumbit neceſſutas officii gerends. Sicklike a Cautioner found in a S.f Penne 
ſion of a ſentence for Poynding of the Ground, cannot be charged, while 
the ground be firſt diſcuitz: As was done 18 Feb? 1623. betwixt Dry/dale 
contra blaikburs, as is there to be found, & 8 July, 1626. 


Irwine contra \ _ , December 10, 1623, N 

Ne Irwine being Infeft, contorm to a Contract of Marriage, 

by her Husband, in certain Lands to be holden of himſelf, and there. 

after ſhe coming in a&tual Poſſeſſion of the ſame really, by labouting there- 
of, by the ſpace of many years after her Husbands deceaſe 5 thereafter mar=- 
rieth a ſecond Husband, in whoſe time her Husband with her confſent,. as 
was alledged by the: Defender, put-the ſaid Liferenters Son, who was Fiar 
of the ſame Land, in Poſſeſſion thereof, who became an remained in che 
Poſſeſſion thereot for the ſpace of two years, and which Son ſells the fame 
Lands to a Stranger,who alſo receives the Poſſeſſion trom the Som Diſponer 
thereof, and continues in Poſſeſſion thereof, by the ſpace of (even or cigha 
years,the Wite and her Husband living together all this time, after which 
the Liferenters ſecorid Husband foreſaid dies, and che Reli& purſues the 
| M Acquirer 
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l he Rioht from her Son as ſaid is, to remove from the Land by 
ror Literent-right and Infeftment toreſaid » Which Action was 
not ſuſtained, for the Zords tound this Alledgeance, proponed upon the 
Defenders Right, acquired from her Son, who was Heretably Infetr in the 
Lands, albeit atter her Liferent, clad with Poſſeſſion toreſaid, relevant, to 
elied this Removing,in reſpe& the Defender offered to prove, that the Son 


90 


Fiar was in Poſſcfion, put therein by the Husband, with his Wifes ccn- . 


ſent who was Liferenter, and chat his being in Poſſeſſion, and Infeft, pur 
the Defender in boza fide to buy trom him, and fo was in boxa fide to defend 
againſt this Removing; neither was it reſpeRed that the Purſuer replyed, 
that there was no Deed done by her, to take away the Right of her Literent ; 
for albeit ſhe conſenred to the Deed done by her ſaid fecond Husband, in 
putting her Son in Poſſeſſion, yer that was not a reaſon to take her Right 
from her, but that ſhe might lawfully acclaim the ſame, whenever her Huſs 
band died, ſhe being in real Poſſeſſion of before, as ſaid is, The Exception 
was found relevant againſt the Removing, and the Conſent ordained to be 
proven by the Womans Oath, bur prejudice to her, to purſue Declarator 
upon her Right, as accords of Law, Actor, Aitop & Davidſon, Alter, Hope 


& Burnet, Gibſon Clerk, | 
Dowzlaſs and others contra Belſhes, Eodem die, 

Ne an Action betwixt Dowglaſs and others contra Belſhes, wherein divers 

Creditors contending with the Aſſigney, made by the Donatrar to the 
Eſcheat of him,who was their common Debitor, the Creditors were preter= 
red to the Donatars Aſſigney, albeit the Donatars Aſſigney was alſo'a Cre 
ditorzbecauſe the Creditors proponed an Alledgeance of ſimulation,offering 
to prove, that theGift of Eſcheat and Declarator,was taken upon the Rebels 
own Moyen and Expenſes, &«c, and (fo the Aſſignation being of an Elcheat 
null,for the cauſe of the ſimulation cannot prejudge the Creditors, who be- 


fore the Aſfignation had affected the Goods controverted with Arieſtments | 


at their inſtances, at which time of the Arreſtments making, there was no 


Afſignation , and ſo the Cauſe ought to be reſpeRed, as it was at the tinie | 


of the Arreſtment z which being then diſputed betwixt them and the Do- 
natar, the ſimulation would have been found releyant , and albeit ſenſyne 
the Aſſigney being a Creditor, hath received Aſſignation, and ſo Keplyeth, 
that whatever fraud or colluſion betwixt the Rebel and the Donatar hath 
beenuled, yet cannot be obtruded to him who is a true Creditor, as they 
are, and he not partaker of the fraud, and ſo that he ought to be preferred, 
having lawtully purchaſed the Kings Right, Notwithſtanding of the which 
Reply, the Exception was admitted, tor the Lords foun:!, the ſubſequent 
Affignation could nor prejudge the preceeding lawtul Diligence, uſed by the 
Creditors before the Aſſignation, but that the Cauſe behoved to be confi- 
dered and diſpute now, as it might have been berwixt the Creditors and 
the Donatars ſelf, the time of the Arreſtment, at which time the Alled- 
— would then have been admitted againſt che Donatar, and ſo ought to 

e ſo diſcuſt againſt the Aſſigney, Ar, Nicolſon younger, Alter, Lawtic, 
Gibſon Cletk, Yid, 5 Fuly 1622, E,of Tullibardin, 26 Fuly 1628, Rult 
contra L, Haltoun, 


Cunninghame contra Auſtine, 11 Decemb, 16322, 
N an Attion of Removing betwixt Cunninghame contra Auftine, The 
Lords found an Exception relevant, founded upon an Heretable Infeft- 
ment granted to the Excipient of the Lands libelled, proceeding op- 
on a Compryſing, and would not aſtrit the Defender, to produce the 
Comprytfing 
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Compryſing to diſpute thereupon in this Judgment of Removing, but found 
the Exception;bearing, the Defender to. be Hererably Inteft,releyant z albeit 
it was Replyed by the Purſuer, that the Compryſing, which is the groung 
ot the Infetrment, will appear null, it the ſame were ptoduced, feing it is 
deduced upon an Heretable Bond, never made Moveable by Requiſition of 
any preceeding C harge, whereas the Compryſing could' not be deduced; 
except the Sum had been firſt made Movable : Which Reply the Zords 
would not diſculs in that place,gor urge the Detender to ptoduce the Commis 
pryſing, Actor. Cunninghame, Alter, Ruſſel, Clerk, 


E, Wigtoun contra Parochioners of Stobo, Eodens dit. | 

lþ an Action ot Spuilzic at the inſtance of the Earl of Wigtoun againſt the 

Parochioners ot Stobo, T he Lords found, that a Sub.tack fet by a principal 
Tackſman,there being years to run both of the principal Tack and Sub-tack, 
the years to run of the Sub»tack, could not detend the Sub-tackiman being 
Detender.in thisProceſs of Spnilzie, where che principal Tack was reduced be- 
forezalbeir that theDefender alledged, that he was not called ro theR eduion 
of the Tack, as he contended, that he ought to have been, being at the time 
of the Reduction, of betore, and ſenſyne, in real Pofleſhon of the Teinds li- 
belled, and not being called, the Sub-rack behoved to liberate him from 
the Spuilzie, he being bona fide Pofleſfor z; notwithſtanding whereof, the 
Alledgeance was repelled in refpeR of the Reply, founded upon the Re- 
duction of the principal Tack, to the RecuQion wherebt the Lords tound 
no neceſſity to call the Sub-rackſman, and that he could not be in bone fide, 
in reſpe& of the Inhibition libelled, which interrupted his Poſſeflion; Actor. 
Hope, Alter, Cunninghame, Gibſon Clerk, | 


| - La; Collingtoun and her Son contra Ker, Fodems die. it iT 
N an Aion of the Lady Collingtewn and Walter Hende: Jon her Son, 2gainft 
Sir Fohs Key, for Reduction of a Back-tack, Set to the faid Sir Fohy b 
the Puiſuers,who by Contract having acquired from the fatd Sir Fohn a Wod- 
ſer of jomeLands, Redeemable upon 16000 merks,by the ſame Contract he 
Sers the Lands back again in Tack tor payment of 1600 merks yearly, with 
a Clauſe irritant, that it the Duty of the Tack was not payed, the Tack 
ſhapld expire: Whereupon Declarator and ReduQion being purſued againſt 
the ſaid Sir Fohz, he cotnpeared gnd alledged, that no Declarator oughe 
to be granted, toreduce che ſaid Back-rack,npon the ſaid failzie, and Claufe 
itritanc, becauſe that deſire tended, by ſuſtaining that Clauſe of the Cone 
tract anent the failxie, to give the Purſuergby vertie thereof, 'Poſſeffion of 
the Land, and of the Rent theregf, during the nor Redemptidn, which ws 
in effe@ as much, as to allow of Contracts of Utury, againſt the Ad of Par- 
liament ani 1597, and to permit more Annual to be tiken than ten for 6ack 
hundred; it being of verity that the Sum, whereupon the "L;gnd is WoZſer, 
is only 16000 mexks, and the Rent of the 'Land, whereof the uſp by this 
Action will be adjudged to the Purſuer, is worth fifty: Chaldeys of .Vigual 
yearly, which onght,not to be ſyſtained, '- Likeas, he offerid. to fidd /t#r 
ſponlal Caurioners, to pay the Purſuers the duty of rhe Tack, af all byrgone 
rh unpayed, and in time*c<wjvg yeatly; duping! the nor; Redemption: 
"his Alledgpeange vas repelled, 'Geeauſe the Loxds tound Contragts. of this 
Kind, bearing Failzjes vpoft Clauſes irritate, were not Ellgry, pejcker 63meE 
bnder the AR of Par{ifament'{ aid alſo the offer was refuleds Actor, Night» 
fon; Alter, Hope, Gibſon Clek? 2G 1 | 
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faids Letters, and by vertue. thereof whilethe Term, was bypaſt, albeit the 
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®Crombie contra December 12, 1623, 

7 N an ARion betwixt Crombie contra The Lords found, that an 

AQion and Summons of Reduion might be ſought to be transferred a= 

gainſt the appearand Heir, and in the appearand Heir of him againſt whom 

the Reduction was intented, becauſe as the ReduQtion might be at the be« 


ginaing purſued againſt the appearand Heir, ſo might it be transferred pars 
ratione in the appearand Heir of the Detender in the Reduction, he dying 
atter the intenting of the Aion, albeit he was neither: Heir, nor charged 


toenter Heir, Hay Clerk, 
. t- Cowper contra Kinloch, Eodem die, : | 
I a ReduQion at the inſtance of Andrew Con per againſt Kinloch, The 


Lords found, that the Statute of Dyvoury, extended not to by-paſt 
ee's, done by Dyvours to their Creditors, Which were authorized by 
Decreets. betore the {aid Statute, ARor. Hope & Nicolſon younger, Alter, 


Stuart & Mowat. Scot Clerk. 
c- Ley conira Stuart, Decemb, I3, 1623. : | 
| an Action betwixe L. Ley contra Alexander Stuart and Forſyth of Dyks: 

The Lords ſuſtained a Compriling, which was quarrelled,and alledged to 
be null.becauſe it bore not,that the Officer ſearched & ſought for the Move- 
able Goods pertaining to the Party, whoſe Lands were Compriſed, at his | 
dwelling place,and that the ſearching upon the Ground of the Lands Com. f 
priſed, was not enough, except that Execution had been alſo uſed at the Þ 
dwelling place of the Party, as ſaid 1s, albeit he dwelt off the Ground of 
the Lands Compriſed z which Alledgance was repelled, for the Lords found 
It not neceſlary to ſeek at the dwelling place, which was not upon the ground 
of the Lands Compriſed, but diſtant therefrom, T his was proponed as an | 
Objection againſt the Compriſing, and not uſed in an Action of Reduction | 
Intented upon that ground, Aor. Hope 8: Mowat, Alter, Nicolſon young- | 
er. Scot Clerk. Yid: 30 July, 1623. Mr, Thomas Nicolſon, & 29 January, | 
1624. Hoppringle contra Mark Ker, 11 July; 1629. Moncritf, 

Nota, A Sentence of Compriſing will not hive all the Executions and 
the Acts of the Proceſs ſpecifice inſert in the Sentence, as they were execute 
and done punRually in all circumſtances, but only will make a compendt. 
ous relation thereof: As for example, the fame will not make mention, if 
the Party was Summoned perſonally, or at his dwelling place, but only that 
the Officer cited him lawtully.z and therefore Comprifings when they are 
queſtioned by ReduRions, the whole Proceſs and Executions, and Warrands 
thereof are called to be produced, which will largely proport the mannet 
and form of all the particular proceeding therein, 
| E. Galloway contra YVauns, Decemb: 17. 162358 
I in Aion betwixt the Eart of Ga/oway contra Vawns.The Lords ſuſtained 

a Charge of Horning execute by vertue ofLetters raiſed before the Term of 
Payment, contained in the Bond, whereupon the ſaids Letters were raiſcd, ſe- 
Ingthe Letters. bore, tocharge tbe party obliged to make payment, when the 
Ferm'ot payment was by-palt 34nd that no Charge was execute upon the 


Letters were rajſed before the Term,and therefore they xepelled the Alledge- 
ance, whereby rhe'Horningand Letters were impughed for that reaſon.” Ac+ 
tor. Neilſon. Alter. Belſhes, , Scot Clerk, i Fad: 5 Feb; 1624. Wood contra 


Walwood. 8 July, 1626s Fowlis, | 
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; Relic of the Miniſter of LivingF#one, contra Parochioners, Eodem die. 
N an Action of the Reli& and Bairns of umquhile Miniſter of 
Livingitone,whereby the Charges given at their inſtances,for payment of 
a years Stipends after the deceaſe of the Miniſter, conform to the order ta- 
ken by the Church in favours of the Relic and Bairns of the Miniſterlaſt 
deceaſed, were ſuſpended, The Lords found, that no ſuch Charges, nei- 
ther for that year = the Miniſters deceaſc, nor for any part of his Stipend 
owing of Terms preceeding his deceaſe, and which might belong to therh, 
albeit Executors Confirmed to him, ought to be ſuſtained, nor ſo ſummarly 
granted,and that there was no warrand to direct ſuch Letters and Charges of 
Horning, but that they ought to purſue therefore by ordinary Purſuit, 
Gibſon Clerk. Vid: 9 Decemb: 1623, Annat of Benefices. 19 July 1626, 
Miniiter of Peterhead, 


Mowat contra Mowat, Decemb: 18, 1623. WEE 

T was controverted this day in an Action betwixt Mowat contra Mowat, 

if a Decreet given againſt a party, as lawfully charged to enter Heir, 
ſhould hinder the ſame party, being charged at another parties inſtance, to 
enter Heir, and ſo purſued hoc nomine,to Kenounce to be Heir. In thisProceſs, 
ſeing many of the Lords contended, that ſo.long as the other Decreet ſtood 
given againſt hitn,as charged toenterHeir,it would ever prove agamſt him in 
all Proceſſes betwixt other Parties, and that he could never be heard to re- 
nounce to be Heir, while that Decreet be reduced ; of which opinion 0+ 
thers. were not, for then there needed not another Charge to enter Hcir, to 
be uſed by any Party, but that other Decreet inter alios would|ſerve him; 
without a Charge at their inſtance, which is not allowable: But this point 
was not decided this day, albeit it hath been decided before- both, pro &- 
contra, as it was then aftirmed by ſome of the Lords. Vid. 20 July, 16365 

Harvie contra Baroy, | 0 Pe rag: 

| TL. Monymuk contra Forbes, Eodem die. te ed 
N an AQtion betwixt L. Monymuck contra Forbes of Bayns, for ReduQti- 
of the Defenders Infettment of a Fiſhivg, &&c.- The Lords found, that 
the Purſuer, by: vertue of his. Right to his Fiſhing, which was a diſtinct Fi- 
ſhing trom the Defenders. Fiſhing, and different there.fromz _ and which 
Right proceeded from the Abbot of 4berbrothicky and. ſo from an Ecclch- 
aſtick Perſon, could not be heard, .neither had intereſt to purſue the De- 
fender for Produttion, or Redudtion of. the Rights of his Fiſhing made tg 
him, which proceeded from the King, they being diſtinQ Fiſhings, and the 
Right thereof flowing from ſundry Authors: And in. the ſame Procels, 


an Exception founded upon a Right clad with fourty years Poſſeſſion, ans 


interrupted, was ſuſtained ta induce Preſcription againſt the Purſuer, al. 
beit the time of the beginnihg of that Poſſeſſion, when, was firſt appre= 
hended, the Right would not then haye maintained the Defender, if he 
had been Challenged or Purſued then,by this Purſuer or his Author, Aﬀort 
Hope & Lermonth.. Alter. Nicolſon. Scot Glerk. Fig, March 26. 1623, Lg. 
Teſter, July 12+ & 14. 1626; Joby Stwartsi, ., Lead ch By 

' Hume of Goodſcroft contra Aikman's Creditor, .Decemy 20, 1623; » 
|þ an AQtion of Suſpenſion raiſed at- the Inſtance of Mr. David Hume 
g of Goodſcroft, againſt James: Aikmans: Creditor; which Creditor. had 
arreſted a ſum of Money owing by the ſaid Mr; Davidy to the ſaid Jams 
Aikman, and was decerned, to. be made'furthcoming: for fatisfyung.of a 


Debt owing by the ſaid' Faves, to the faid Creditor! :T he Lords foung, al- 


beit the Bond containing the Debt owing by Mr. Dav#ay.to the ſaid Janes, 
M 3 v1 
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was an Heretable Bond , and that he'was thereby obliged to pay yearly 
Annual,ay and while the re-payment, yet that the ſaid Mr, David was not 
holden to pay Annualrent, from the time that it was arreſted in his hand, 
by the ſaid James A43kmarns Creditor, ſeing the Arreſtment was an pro- 
bable cauſe to him, wherefore he could not be #2 ##fo, if he had payed the 
ſame to his Principle Creditor, vis. e4ikmanzneither could he pay the ſame 
to the Arreſter, without a Sentence, and ſo hisRetention of the Sum being 
neceſſar to him for his ownSurety, excuſed him from Annual paying, ſince 
the Arreſtment, and this was found 3 albeit it was Alledged, that he 
ought either to have payed the Principal Sum, or conſigned the ſame; or 
elſe he could not be freed of the Annualrent, being ſubject thereto by his 
Bond ; this Cauſe was ordained thereafter to be further heard, and this In- 
terlocutor was ſtayed, Here it may be queſtioned,if Sums debtful by Hes 
retable Bonds be arreſtable, which has not been here diſputed, for anſwer 
whereto, Yid. K, Charles Parliament 3. Seflion firſt, Chap. 4. 


Baennatyn contra Murray, December 23. - 1623. 

| Up an Action of Declarator of the L, Druzelziars Liferent-Eſcheat, 

purſued at the inſtance of John Bannatyn Servitor to the Lo, Teſter, 
compeared John Murray of Halmyre, who was Donatar of before to this 
ſame Liferent, and who thereupon had obtained general Declarator, and 
had intentit alſo ſpecial Declaratorzin reſpe@ whereof he Alledged, that the 
Liferent being once lawfully declared at his Inſtance,noDeclarator thereupon 
could again be ſought by the Purſuer, upon this late Gift, granted fince his 
Sentence, It was Replyed by the Purfuer, that the Excipients Gift, and 
Declarator was null, becauſe it was fimulatly taken by the Excipient to 
the Rebels uſe, in ſo far as the ſame was granted in Anno 1618, Since the 
which time, the Rebel has continually remained in Poſlcfſion of his Lands, 
Goods and Gear peaceably, as he did before the Gift, without any Diligence 
done by the Excipient, upon his Gift and Declarator, torecover Poſſeſſion, 
or put the Rebel therefrom : Likeas the Donatar not only has ſuffered the 
Rebe],toretain the ſaid Poſteſſion, but has taken himſelt from him a Wodlet 
of ſome of hisLands,and conſented to theTacks of ſome other of hisLands, 


Set by the Rebel to his Tennents, ſince the date of his Gift, and has ſuffer- | 


ed the Rebel to apply the Money,received for the ſaids Wodlets to his own 
uſe 3 which manitcſtly detects the ſimulation. The Defender Duplyed, 
that the Donatars overſight to ſuffer the Rebel to poſſeſs ( if that were 
granted ) will not cauſe his Right fall, for the alledged Simulation is not 


relevant, except it were poſitive offered to be proven, that the Gitt and | 


Declarator, were procured and exped upon the Rebels own Charges, ang 


that it were yorrey per memtbra curiz, and the 1llative deeds alledged, | 


cannot make ſimulation, for the conſenting to Tacks, ſet by the Rebel, oy 
accepting of Wodſers, is not relevant, ſeing he might have conſented, either 
to Tack, or Wodfet granted by the Rebel, for reſpe& born by the Dona- 
tar, to the receiver of theſe Gifts, and the accepting of his own Wodlets, 
which had a longer Indurance than the Right Mi ompment by the 
Gift, cannot make the Gift fimulat, and to fall; and if theſe Deeds were of 
force to prejudge his Gift, yet the moſt that the ſame could work, were 
to make it null, for the Liferent of theſe Lands,to the Setting whereof by 
the Rebel, the Defender conſented, and whereof the Defenders ſelf rook 
Wodfet,but thereby theGift cannot fall in t0tum,but may ſubfiſt in hisPerſon, 
for all the reſt of the Rebels Lands, eſpecially ſeing be was both Caution- 
er to diverſe Creditors, for the Rebe}, in Sums of Money, at the time of 
the 
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he Giſt,and then alſo had acquired the Heretable Right of ſome Lands fron 
im, and ſenſyne has acquired the Heretable Right of ſome other Lands; 
or turther Security whereof,he _— taken the ſaid Gift, no reaſon were; 
that either he ſhould be hurt in the Liferent of the Lands, whereof he has 
acquired the Heretable Right, or inthe Sums, wherein he was bound for 
the Rebelz but he ought to keep the Liferent,while he be relieved there- 
of, and this alledged Simulation can never. be objefted by this Purſuer, 
becauſe his Name 1s only borrowed to the behove of the Lo, Yefler, who 
accepted from the Excipient, an Afignation of his Right, to a part of 
the ſaid Rebels Liferent Eſcheat, for Sums conditioned to be payed by him; 

to the Excipient therefore , by the which Acceptation, he has approven 

the Right, to be Lawfully eſtabliſhed in his Perſon, , The Lords (uſtains 

ed the Right of the Rebels Liferent, in the Perſon of the Excipient, for 
the Lands acquired by him, from the Rebel, Heretably and Irredeemably, 

FJ cither before fi purchaſing of the Gift of the Rebels Liferent, or ſenſyne, 
wherein they found, that he ought not to be prejudged, by any Deed of 
Simulation, or other alledged for the Purſuer againſt the ſame pro tanto, 
viz. for any irredeemable. Lands, acquired by him from the Rebel; but as 
for the Lands acquired by him, ſince his Gift, which were under Reverſi- 
on to the Rebel, or ſet in Tack by the Rebel, and conſented to by him; 
and for all other the Rebels Lands,by and attour theſe, which the Excipi- 
ent had acquired irredeemably. The Lords would not ſuſtain theExcipients 
Gift, but preferred the Purſuer the ſecond Donatar therein, albeit the Ex- 
cipient was Cautioner for the Rebel, [the time of the purchaſing of his Gift 
for his relief, whereof they found,that the Excipient ought not to poſſeſs the 
Liferent of thereſt of the Rebels Lands, in reſpeR of the Reply, which they 
admitted againſt the ſame, viz. the Retention of the Rebels Poſſefſionzand 
the Excipients conſenting to the Tacks,and Wodl(ets ſenſyne,Set by the Re- 
bel, and his permitting ofthe Rebel, to apply the Moneys acquired there« 
fore, to the Rebels own uſe; which ought to have been imployed, either 
for the relief of the Excipient, or of ſome other the Rebels Creditors, by 
the which the Excipient had ſo prejudged himſelf, that he ought not tore- 
tain the Liferent for his relief of theſe Burdens, whereof he might havere- 
lieved himſclf before if he had not conſented,as ſaid is, and {o defrauded 
either the Fivk, or any other Creditor; he colluding thereby with the Re- 
bel,and conſequently admitted the Reply to the Purſuers Probation. Actor, 
Nicolſon & Stuart. Alter, Hope & Cunninghim, Hay Clerk. Vid. Decem: 
15, 1626, L. Fonlis March 22. 1628. Andrew Meldrum. 


Shaw contra Gray, Fanuary 7. 1624? | | 

IN an Attion betwixt Shaw and Gray, for ReduRion of a Bond, made by 

a Woman called $haw,to whom the Purſuer was Brother and Heir, giver 
to the ſaid Umphra Gray Defender,containing the payment to him of 600 
Merks, the reaſon beings that the Bond was made in leo egritudinis. The 
Lords found; that Reaſon relevant, viz, That the Bond was made by the 
Party thereby obliged, ſhe at the date thereof being diſeaſed of a ſickneſs, 
whereof ſhe never convaleſcit, but whereof ſhe died, about the-ſpace of 
ſeven weeks thereafter; which Reaſon was ſuſtained, albeit the D-fender 
alledged, that the ſame ought not to (trick upon Bonds made for pay- 
ment of Moveable Sums, which might be made upon Death. Bed, and that 
the Municipal Law, whereupon the Reaſon was founded, was only to re- 
ſtrain Parties to make Alienations of their Lands, and Heretable Rights, in 
prejudice, of their Heirs, upon their Death-Beds; and alſo alledged, thax, 
m: this caſe,this Bond cannat be repute, done in letFo egritudinis, in Felpet 
M 4 that 
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char the Party, . Maker of the Bond, at the date thereof, and by the ſpace i © 
of fix Weeks thereafter, was of good Health, to adminiſter her lawful 4t. b 
fairs, and in that ſame eſtate fur Sicknels as ſhe was in by the ſpace of an il © 
whole year of betore, vis, that albeit ſhe keeped the Houle for the in. Ml © 
diſpoſition of her Body, having a Lent-fickneſs of Hycropfic all that time, ; 
yet ſhe lay not Bed fall but roſe daily, and pur on her own Clothes, and | ; 
went up and down the Houſe : W hich Alledgeance was repelled, ſcing the ( 


Party alledged not, that ſhe came out to Kirk and Metrcac, or at leaſt did 
other Deeds of Health, equivalent to ſuch cut-coming z and tound, that the 7 
. Law ſtruck as well upon Movable Bonds, as upon Deeds done in Hete. 
tage z tor upon the Movable Bonds, the Hererage might be compryſed, | 
and ſo the Heir thereby ptejudged z and albe't it was a Lent-fickneſs, & | k 
non morbus ſonticus, the reaton was tound releyant yz and becauſe the Party 
to whom the Bond was given, was an Apothecary, whoalledged, that the q 
Bond was made to him for Drogs, and fatisfation of his Cure, m:niſtrate | 
by him, during the whole ſpace ot her being in Sickneſs, T he Lords found, P 
that they would ſuſtain che Bond pro tanto wiz. tor the prices of his Me- 
dicines, as ſhould be proven to have been furn:ſhe* to her by him. and alſo 
for ſuch further Sum, as in the end of the Caule ſhould be modified by the {il © 
Lords,tor ſatisfaction of his pains.and for his 4rt, Actor, Hope & Oliphant, Þ 
Alter. Nicolſon younger & Ruſſel, Hay Clerk, Fid, 1 Feb. 1622, Robſon, þ 
I3 Tuly 16332, Pollock, & 16 Feb, 1628, Fohn Byres, The like done 21 || 
Fanvary 1621 Pride contra Thomſon. 24 Feb. 1624. Donaldſon contra Das 
vidſon. 7 Fuly 2629, Maxwell contra Fairlie. 


Bairns of Collonel Henderſon contra Murray, Fannary 8, 1624. 
fo an Attion betw:xt the Bairns of umquhile Collonel Henderſon contra 
Fames Murray, a Bond be:ng mare fr payment of aSum oft Money, with F 
_ Annualrent therefore,atter an Heretable manner to the Collonel, and 
e dying betore the firſt Tem appointed for payment of the Annual: «nt, 
for the Bon was made, and the Money lent out at Whitſunday 1622, and 
the firſt Terms payment of the Annualrent was by the Bond appointed to 
be at cMartinmaſs thereafter, the ſame year 1622, for the profite of the 
Money ot the Term and Space decurring betwixt Whitſunday, at which time 
the Money was Lent, and the ſaid Term of Martinn.afs ſubſequent, betore 
the which Term ot Martinmaſf the Collonel died, to wit, in rhe Month of 
AvuzuF# preceeding; It being queſtioned berwixt the Parties, to whom the 
faid Terms Annulrent pertained, whether to che Collonels Heit» or his 
Executor, The Lords tound, that the ſame pertained to the Heir, and wzs 
not due to the Executor, ſeing the Collonel died, before he could crave the 
Annual, it could not at the time of his deceaſe be repute # bong ejw, and | 
conſequently could not pertain to his Executor, Actor, Hope & Barrd, 
Alter, cMoriſon, Gibſon Clerk, The like Deciſion in terming was done 
I9 Fanuary 1627, in an Attion betwixt the Executor oft Sir M:chael El- 
phingſton and Cunninghame of Co:ſhill, Vid, penult Fune 1624 Edear 
contia Halyday, Item, Smith contra Senderſons Relic, rodem die, 15 July 
F623, Anderſon contra Anderſon, 12 February 1623, Wallace, 


| L. Innerweek contra Wilkie, Fanuary 10. 1624: | 
þ an Aion purſued by the L, Innerweek contra Fohn Wilkie and the T.a- 
l dy Bothwell, wherein Fohn Wilkie being called for delivery to the 
Laird of Innerweek of a certain quantity of Wool; which was arreſted by 
him in the Lady Bothwels hands, being her Wool, and to be made forth- 
coming by her to him, for ſatistaRion of a Debr, which was owing by her 
| to 
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to him, and. whereof the Term'of payment was nor come at the time of 
the 4rreſtment,after the which Arreſtmenr the ſaid Fohw Wilkse had. bought 
the ſaid Wool from the Lady Bothwell, and received the ſame from her, 
and therefore he was deſired to render the ſame or the prices thereof, as it 
was worth at the time of his buying-and receiving thereof, - The Lords 
i found, that this Arreftmeat, albeit it was only made in the-Lady gvrbwels 
| own hands, and no ways known to the Buyer, nor intimate to him, yer did 
| ſo affet the Wool really at the inſtance,and to the behove of the. Arteſter; 
| I char aiter the laying on of the ſame, . none could profitably bargain,or d6 ahy 
* Y Deed which might. fruſtrate the effec of the 4rreſtment, and prejudge him 
of Execution thereupon z and therefore ſuſtained the- 4Rion-againſt Fohz 
Wilkie, albeit he was a third perſon,to whom the Arreſtmenc- was never 
known, and albeit he was in bonafide & probabili ignorantia, to have con- 
tracted with the Lady Bothwell for that Wool, which they-found canld nor 
derogate from the Purſuers Arreſtment, and alſo ſuſtained the ARion,for the 
prices which that Wool was then worth, at the Defenders buying thereof, 


!, BY 2nd would not reſtri& the Purſuit to ſuch-prices,for the which the Defender 
4 bought the Wool, bur permitted the Purſuer ro prove the prices according 
, | 


to the worth thereof , thi 
cept ſuch as were agreed upon by the Defender, to be payed for the Wool 
FS : che time of the buying thereof; AQor, Stuart, Alter,Belſbes, Srot Clerk, 
2 | .  M*mith contra Poure, Eodem die. ">" AOL T 

' an Aion betwixt M*wath contra Powye, a Commiſſion being given by 


ereatter the Purſuer-paſt from all greater \ri_p= ae 


- 


the Lords to four Judges, whereof two were choſen by each one of the 
arties, to hear the Compts berwixc the ſaids Parties, and thereafter to 
xeport to the. Zords their Proceedings, the Commiſſion 'not bearing to be 
oiven to them conjun&ly,bur only that ic was given to the (aids four _ 
J rwo nominate for the one, and the other two nominate far the other , and 
the Report being returried to the Lords, ſabicribed only by three of the 
gant by the tourth,the Report was ſuſtained and found ſufficient 5 
nd or it, was no reaſon that the Commiſſion and Report ſhould be eluſory, it 
any one of the four, either of himſelf, or at the defire of the Party, . ſhould 
etuſe his concourſe. and conſent: The four Judges were four Merchants; 
{&or, Stuart; Alter, Lermonth & Sandilands, Hay Clerk, 
I.. Drumlanrig contra Baillies of Hawick, Fannary 15, 1624, © 
He Laird of Drumlanrig LAYig obtained Decreex before the Secret 
; Þ - Council againft the Baillies of Hawick, then being in Office, - and the 
Clerk,decerning them,as having no Right by vertue of cheir Infettmenc ro 


he {impoſe any Taxes upon their Neighbours by their 4s of Coir, to defiſt 
nd (from doitg of the ſame in time coming, and that Decreet being transferred: 
4 (in cheLaird of Drumlanrigs perſon, as ſucceeding to his Right,who recovered 
\ne {-b< Sentence, Charges the Baillies,againſt whom the Necreer was firſt given, 
£1. {iter the expiring of their Office, and after that new Baillies were placed, 


= and their Clerk,to obey the Decreer, which was ſuſpended, - In the diſcus 
uly ſing of the which Suſpenſion, the Lords found, that the ſaid Decreer of 
Secret Council might :haye Execution, ſeing the ſame was transferred as 

ſaid is,” by Letters of Horhing, ard ſummar Charges, without any othe: 
transferring, or longer Proceſs, againſt the Baillies, and nexc ſucceeding Ma- 
giſtrats, or any -others bearing, Office. þefore them, they being an Univet- 
ty, and the firſt Sentence being giyen againſt che. Defenders therein as, 
Baillies, -For albeir their Office ceaſed by the new yearly Ele&tion,whereby 
they could not be further charged as repreſenting the Body of th Torn, 
N | yet 
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yet it was not reaſon that the execution-and force of their Sentence ſhould 
be fruſtrate, bug the Zords found the ſucceeding Magiſtrats ſtands abject ro 
obey the ſame, and that the ſaid Sentence oughtalſo ro have execution againſt 
the (ame perſons, againſt whom it was fiſt given or transferred, ad huxc 
eff«tum, viz, to cauſe them(elves deſiſt and obey the Sentence, but not to 
rake the burden for the Body of the Town ; 'and alſo found, that the 
Clerk was not a Member, to be repute of the Council, or asa Magiſtrar, 
againſt whom any C harges could be execure upon ſuch Decreets giyen againſt 
che Magiſtrats z and therefore ſuſpended the Letters and Charges execute 
ayainſt him, and in reſpe& the ſaid Decreet was given by the Lords of Secret 
re againſt the Party then compearand ; the Lords of Seffion would 
not diſcuſs the nullity, alledged againſt the fame by way of Suſpenſion, wiz, 
that it was given by the Zords of Secret Council, who were not Judges 
competent _ Scot Clerk, 
Viſcount of LA xnand contra Scot, Eodem die, 

N an Aion of Reduction, purſued at the inſtance of the Viſcount of 
Annand,as Donatar to the Liferent-Eſcheat of S:mon Scot of Bonnitony, 
and Donartar alſo to the Non-entry of the ſame Lands of Bonnitonn,againſt Sir 
William Scot of Harden, who for the particular Goods contained in a ſpecial 
Declarator, obtained by him 3gainſt the ſaid Sim, whoſe ſingle Eſcheat 
was in the perſon of the (aid Sir William, had compryſed the Heretable 
Right of the ſaids Lands, and was thereupon -Inteft in the ſame. This 
Compryſing was deſired to be declared extint, the reaſon whereot was li- 
belled, and tounded upon the AR of Parliament, ano 1621, concerning 
Compryſings, viz, becauſe the Comptyſer had intrometred with the Du- 
ties of the Lands compryſed , fince whoſe Compryling the quantity of the 
Profites and Duties of the Lands compryſed, extended to more then would 
ſatisfie the Sums, tor the which theCompryſing was deduced,and Annualrents 
thereot, and other Deburſings and Charges appointed to be repayed by the 
ſail Act of Pa:liament, Jn this Proceſs, this Reaſon was tound ' relevant, 
and the Lor4s tound, that the Compryler ought ta compte for the Profites 
of the Lands intrometted with by him of the years preceeding the Act 0f 
Parliament, as well as of the years ſenſine, and which Decifton they found 
they would keep in all Comptyſings, where the Legal Reverſion was not 
expired before that AR of Parliament, when the like Queſtion occurred, 
and they Repelled the Exception proponed tor the Defender, whereby he 
Alledged, that he onghr not to compt tor any year Pens the AR, ſeiag 
frudtus erant bona fide percepti & conſumpti, and :wherewith he had mmed- 
led by vertue of a lawful Right then ſtanding, and conform to the Law and 
Cuſtom of the whole Kingdom, ought not now to be drawn under this A& 
of Parliament, which as all other Laws, only extenduntur ad futura, Thi 
was repelled, likewiſe the Lords found, that the Probation of the yearly 
Avail of the Lands, ſeing the ſame was not ſet out to Tennents, but ever 
keeped in the Heretors, and alſo in the Compryſers hands in the Mainſing, 
might be proyen,what the ſame were worth, and might pay ſo much yearly 
Duty, and that other Lands adjacent of the like quality payed as much 
yearly, to be proven by Gentlemen in the Country, Neighbours to the 
Lands, and who ſhould be teſtes omni exceptione majores, and men Landed, 
Actor. Neilſon & Burnet, Alter. Nicolſon younger & Stuart, Gibſon Clerk, 
Vid, 1 Fuly 1624, L. Rankilor, 3 March 1629, Herris comta Stuart, , 17 

Fanuary 1630, Leſſils contra Wallace,, 9 March 1631, Lady Huttozhal, 

. Ker contra Dickſon, Fodem die, , - . ,- 4 
N an Action betwixt Mark Key contra Dickſon,tor ſuſpending of Charges 
| Execute upon a Contract, whereby the one Party was oblig'd to enter 
che 
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the other to poſſeſſion of Lands, and which was Suſpended upon a Reaſon 
admitted to the Suſpenders probation, bearing, that he had entered him; 
the aual poſſeſſion of the. fame. . The Sords found, that all ſuch Reaſons 
of Suſpenſion in time coming, conſiſting i= faFos, and which of the Law, 
may be proven by Witneſſes,ſhall be proven at a Term, which the Zords 
will only aſſign to prove the ſame, and that they will grant no moe T 
nor further dyets of diligence againſt the Witneſfes'Summoned at the (ai 
Term, albeit they compear not to Deponez but will conclude the Cauſe ax 
the faid firſt Term, without further protraQing of the Proceſs, Agor, N3. 


colſon & 0liphant, Alter, 


| Mcmath contra L. Ochiltrie,&c. Janz 21, 1624. | 
Ames Mcmath and ſome other Merchants, having furniſhed to my Lord 
Ochiltrie certain Sums of Money, which he bound him to.pay to them at 
the Terms contained in the Bond, and for their ſecurity of payment,in caſe 
of tailzie of payment, and. in warrandice .thereof, he gave. them Charter 
and Seafin of the Lands of Saltown 3 upon the which Charter; and Seatin, 
they having conveen'd the Tennents of the ſaids Lands for payment.of their 
Duries. The Lords found that the Tennents could not be conveened for 
payment, by vertue of the foreſaid Charter and, Seafin, which was given in. 
warrandice, as ſaid is, untill the time that the Purſuers had abtained Decla- 
rator,upan the failzie of payment againſt the Principal Party their Debitor - 
for it was not pertinent to theſe Defenders to diſpute, neither could they 
know if the Purſuers were payed or not,or if there was a failzje;orif the Par-. 
ty bad made payment, and ſo had purged the failziez for that Niſpute was, 
only proper to the Debitor, who Contracted with the Purſyers, and not to 
thir Defenders, Actor. Start. Alter, Neilſov. Hay Clerk. 


: hs L., Carnoyſkecontra : Eodem die. kd0 > 26 > 
N an AQion purſued by L. Carnoufie againſt wherein Carrouſie, 
as Executor to L. Berws his Brother,' and as having Licence grant- 
edto him by theCommiſſar of Aberdeneto purſue for a particularDebt owing 
to the Defunct, which particular debt -was left out of the principal Con. 
firmed Teſtament, and came to the Pugſuers knowledge ſince the Confirma- 
tion. The Lords (ſuſtained the Purſuit founded upon the Licence to pur- 
ſue, given by the Commiſſar, albeit there was a Principal Confirm'd Te-. 
ſtament, wherein the Purſyer was Confirmed Executor, And albeit it was 
not ecked to the Teſtament Confirmed, and found that it was not neceſſary 
tocek to the Confirm'd Teſtament the particular Debt Libelled,ſeing it was 
uncertain,if the Purſuer ſhould recoyer the ſame, or not; but that the Li- 
cence gave ſufficient intereſt tq purſue, without eeking the ſame; . but or. 
dained the Purſuer to find Caution to Confirm, and make the fame forth- 
coming to the Defuns Creditors, or avy haying intereſt, in caſe he 
recover the ſame, , Ador. King, Alter. Lawtie. Gibſon Clerk, Fid: 14 
Decemb: 1621; Halliday, x Hh | 
. - _ ., Drummond contra Drummond, Jan: 23. 1624, 
N an Attion betwixt Drummond contra Drummond, one = Drum-, 
mond in his Teſtament leaves the Sum of 1000 pounds in Legacy to a 
Legatar, to be payed out of another particular Sum owing to the DetunR, 
which Sum, out of which it was left to be payed, was Heretable; and there- 
upon the Executor who was conveened for payment thereof,defending him- 
ſelf, that he ought not t0-pay it, being deſtinat out of an Heretable Sum, 
which was nos Teſtable. [The Lords found, that albeit the Legapgy could 
+ receive effec, by payment out of that Sum particularly, yet neverthee. 
lels that the Legacy remained good, - affeR the Defunts other Moveables 
2 with 
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with the payment thereof, if he had as many as might ſatishe the ſame, and 
thereforeadmitted tothe Purſuer to prove,that there was no moe Moveables 
left by the DcfunR,and intrometted with by the Executor,thea might (atishe 
the forelaid Legacy, Ador, Craig. Alter. Rollock, 


Lermonth contra Alexander, Eodems die. 

N an, Ation betwixt Lermonth contra Alexander, the Purſuer having cons 
I veened Alexander Defender,maker of a Bond, obliging him to pay a Sum 
to the Purſucr,and Mr. Robert Lermonth, in whole hands the Bond was put, 
for delivery of the Bond foreſaid to him, ſcing he Libelled, thatit was putin 
the ſaid Depolitars hands, to have been given to the Purſluer. The De- 
fender compearing, and alledging that the Bond (after it was exhibited by 
the Depoſitar ) ought not to be delivered to the Purſyer, ſeing it had ne- 
ver become his Evident. ' And where it was ſet down in the Summons, that 
it wasdepoſitat to be delivered to him, the depcfitating thereof for ſuch an 
effect, 'or'the condicions whereupon it was depolitat, ought to be proven, 
either by W rit,or by the Oath of the Party,maker of the Bond,and the lame 
ought not to be ſuſtained, or found relevant to be proven by the O ith of 
the Depofitar, whoſe Declaration in a matter, eſpecially of great importance, 
ought no more to be admitted,to make an Evident of that moment ro pertain 
toa party, to whomthe ſame otherways would not appertain, than a matter 
of that weight of the Law could. be admifſable to be proven by Witneſlcs, 
This Alledgance was repelled, and the Lords found, that the condinion, 
whereupon the Bond was depoſitat, might be proven by the Oath of the 
Depoſitar, whoſe Declaration, upon his Oath, they. tound ſufficient to iter 
Sentence according to the conditions, as ſhould be deponed by him there1n, 
Ador. Hope. Alter, Stwart. Mr, Robert Lermonth pre{cnt, Scot Clerk, 
Vid: 25 Novem: 1631, Lawder contra Domwglaſs, pennlt June, 1625. Cran-| 
furd contraFallance. 4 March, 163% Hay contra Memichel. 14 Feb: 1629, 
Farquhar contra Wallace, & 5 March, 1624. Haycontra Wright, 22 Feb. 15 29, 
Williamſon contra Tennent. 


Stevinſon contra L, Craigmiller, Jam+ 23, 1624. _ 
Tevinſon having Compriſed the Lands of Pepper-miln, pertaining to Pa 
trick Edgar, for a Debt owing to him by the ſaid Patrick; he charges 
the L: of Craigmiller Superior, and of whom the Lands are holden, to [ntett 
him therein, who Suſpends upon this reaſon, viz. that the ſaid Patrick being 
addebred to Clement Edgar a certain Sum, conform to his Regiſtrat Bond, 
the ſaid Clement had made the L. Craigmiller Alligney to that Bond and De- 
creet, who upon the ſame, as Aſſigney, had Comprifed the ſaids Lands 
that ſame day of this Chargers Comprifi1g, and which was allo allowed by 
the Lords that ſame day, and ſothe property was conſolidat with the Supe- 
riority ; and he being equal in diligence, ought to be preferred, and ought 
not tobe compelled to receive this Charger. This Reaſon was not found 
relevant, for the Lords found this Compr.ſing null, ſing it was deduced 
by the L. Craigm: fer, as Afligney, by Clement Edgar, which Clement wa 
deceafed before the Denounciation of the Compriſing 3/ and the faid' Aﬀig- 

nation not being intimat in the Defunds time, before he died, the Lor 
found, that no Execution-could ſummarly be uſed,at the Afſigne ys inſtance 
after his deceaſe, by vertue of an Aſſignation, not intimat in the Cedents 
lifetime, except that the Decreet,whereto he was conſtitute Aſſigney, had 
been firſt transferred , which ought to have preceeded the Conipriſing, 
even as the Aſſigney could not after the Cedents deceaſe, charge by Let- 
ters of Horning the Debitor, where the Decreet Aſſigned was not transfcr- 


red, 
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red; nor the A ſſignatisrt intimat to the Debitor in the Cedentsliferime 3 and 
this nulfity was received,” and admitted by way of Obje@ion'in the'Suſpen- 
fion, to take away the Compriſing ſtanding, albeit that a' part confifted in 
ao ,vis. that Clement Fdgar the Cedenit was deceaſed beforethe Compriſings 
bit - the Lords ordained the ſame to be inſtantly proven, and would not 
aſſign a Term thereto. Scot Clerk.” Vid: 27 Jan: & 3 Feb: 1624 betwixt 
thele ſarhe Parties; and the caſes cited there. a; a 
2eIEIT, © Mcmorran contra. Black, Fodem die, _ yt IAN 
LiiKbeing obliged to pay yearly a certain Duty to Mecmorrgn of Glaſpen, 
| ohio to a Tack aſt by way of Contra@ betwixt them thereanent : 
And the ſaid Black 1 ackiman being purſued for payment thereof; The rds 
found the Tack ſufficient to bind the Tackſman, albeit it was quarrelttd by 
him as full; becaufejt was a matter. of great importance, which, although 
it was Subſcribed by two Nottars for him, yet ought tobe conſid ed, as ifit 
wereSubſcribed only by one (quo caſ# it would bave been nu}!)leing the ſame 
was not Subſcribed by ' the two Notrars at one time, as it ought”, it it had 
been lawfully done, butat diverſe times, viz by the one Nottar,. and be- 
fore his Witnelles at one time 3 and by theother Nottar, and before diverle 
Witnefles, others thah the firſt, upoh another day thereafter; which Al- 
ledgarice, aftcr"the Lords inclined to ſuſtain the ſame, was repelled, becauſe 
the Purſuer Replyed, and offered to prove that the Tackſman had entered 
by verttie of the Tack, to the poſſeſſion of the Lands contained in the 
Tack, which he proved by Inſtrument, and in reſpe@ thereof the Tack was 
ſuſtained.” *Acor Alter. Lawtie, Clerk. Vid. 16 November, 
1624, Mr. ] bowas Hope: 20 March, 1633. Craig cotitra Cowie, ahd the 
caſes there. TH LOW Fe” þ 
Donatar of Meldrum'*s Liferent-Eſcheat, contra his Superior, Fodem dig... 
' A Nadrew Meldrum being Heretor of the Lands of Old-ley, holden by ich 
of another Superior, by Contra Diſpones the Lands to John, Mel- 
drum, and obliges im to. give to the ſaid John» two Infeftments, PE ta be 
bolden of himſelf, and the other to be holden of his Superior ; likeas, he 
Subſcribes aid gives him a Charter of the Lands to be holden 'of himſelf, 
whereupoh, and by yertue whereof, he is Seaſed,” and als at the fame time 
ſubſcribes a Procuratry of Reſignation in favours of Jon. for reſigning 
of the Lands in the Sion hands, by vertue whereof John might reſign, 
and procure himſelf Tnteft, to be holden of the Superior when' he "leaſed 
Jobn being at the Horn after the Seafin taken by him, by vertue of .the baſe 
Charter; and remaining thereat year,and day, Andrew his Superior, by 
vertue' of that baſe holding,diſpones his Liferent of theſe Lands to a Dona- 
tar, who obtaihs Declarator thereupon ; thereafter hpon the foreſaid Pro- 
curatry of Reſignation made by Andrew, Reſignation is made in the Su. 
periours hands, and Fo%z Infeft to be holden of the Superior g, after the 
which publick Infeſtment he remained year and day Rebel 3 the Superior 
claims the tight of his Liferent, . which he contended (ſhould pertain to 


' him, and that Andrew his Right behoved to ceaſeto that Liferent, how ſoon 


John his Vaſſat was efitefed by Andrew his Superior, 'ſcing the Infeftment 
given by the Superior, extinguiſhed the baſe Inteftrment holden'of Andrew, 
which ceaſed by the publick Rights which being granted, behoved to cauſe 
that Cafuatity of the Vaſſals Rebellion, to pertaiti to the Superior of tht 
Vaſſal z avd Andrew ceaſing to'be- his Superior, he could not” bruik th 
Caſuality of the Superiority, whictronly behoved 'to go and pertain to him 
who'wasthe Superior, ſpecially ſeing'the Procuratry of Reſignation being 
N 3 the 
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the ſaid Andrews own Deed, albeit Seaſin was not taken thereupon, noy 
Reſignatian made, conform. thereto, long thereafter, and lopg after the 
Vatials remaining Rebel, attour the {pace of year and day 3 yet, he was ( 
denuded thereby,that he could claim no caſualicy of the Vaſlals Rebellion, 
being abſolutly denuded, by bis own Refignation, aticaſt, ifany Right he 
bad to that. Liferent, as of Lands holden by that baſe. holding of him, it 
could laft nor endure no longer, neither to himſelf, nor to bis Dopater 
who could be repute inno better caſe than himſelf, but. for theſe yearsdu;! 
ing the which the Rebel remained his Vaſſal, and while the ſaid beſt hald, 
ing ſubſiſted; but as for the years after-the Rebel was Seaſed, by the pub, 
ick bolding, how ſoon year and cay expirer', after that publick hoſging, 
the Liferent of all years thereafter, ought to pertain to.the Superior. The 
Lords found, that the Caſuality of the Liferent falling, whileas. the ke. 
bel ſtood Vallal, by the baſe holding of the immediat Superior, and being 
ifted to a Donatar, and declared before Seafin, or Reſignation was made, 
or giving 'of the publick Infeftment, albett the Procuratory granted by 
that immediart Superior, precceded the falling of that, Caſuality, pertained 
to the ſaid Andrew, and his Donatar, and ceafed nor by the ſubſequent 
ublick Right, and that the Superior, by the publick Right, acquired ny 
Right to the ſaid Liferents but that jt remained with the Donatar of the ins 
mediat Superior, for all the years during that Vaſſals Life tyme, who wg 
Rebel. Ator. Nicolſon, Alter. Hope & Monat, Gibſon Clerk. Fid. Ju 
3. 1624. E. of Annandale contra Johnſton, where it is found that the pu 
blick Infeftment extinguiſhed the prior baſe Ipfeftment, vid, Derem.. 4, 
& 5. 1623. Paton contra Stuart, Feb. 26, 1623. L. Clury contra L. Ls 
thindy. March 8. 1628, L. of Wedderburn, Decew, 4. 1635. L. Craigrug, 


| Stevinſon contra L. Craig-miler, January 27. 1624, 

the Action Stevinſon contra Craig-wiler, whereof mention is made 

1n the other Proceſs, January 23. The Lords found, that a Ratjfication 
made by Patrick Edgar, who was Debitor to Clement, of the Aﬀ:gnation 
made by Clement to Craig miller of the Debt, and Decreet thereupon, re/ 
covered by Clewent, againſt Patrick was not equivalent to an Intimarion 
and was not als ſufficjent, as if the fame had been lotimate by Creig- wile 
to Patrick the Debitorz and therefore found the Compryling degdyced by 
Craig-miller againſt Patricks after Clewents deceaſe, who was his Cedent, 


to be null, notwithſtanding of the Rartification foreſaid z and albeit the Gid 
Ratification was made by Patrick jn Clements lifetime, before his deceaſe; 
for the Lords found, that Intimations ought to be Legal y made by a Nattar; 
before Witneſſes,which as it was moſt ſolemn,and + "vp to- be done, 


theſe were the moſt probable means to efchew Falſct; for being other 
ways done, by ſuch privy Rartifications,' being deeds only done among 
the Parties ſelves, might have the greater ſuſpition of Falſet or Simulation. 
and had the more difficult means of tryal and diſcovery of the ſame, y 
Novem. ult. 1622, La. Winton contra Murray. vid. March x4, 1626 Ni. 
bit, & March ult. 1624. L, Dunipact, where Treating is ſuſtained as ann. 
timation. vid. ſupra, Jar. 23. & infra, Feb, 3. 1624. and the Caſa 
there cited, 
| Inglis contra Drummond, Eodem die. | 
F an Action of Adjudication purſued at the Inftance of Alexerder Inglis, 
againſt Drummond, who was the Pagty called, as charged to enter Hci 
to his Debitor, and who had Kenounced to be Heir,” The Lord: ſuſtained 
the Action of Adjudication, albeit it was Alledged, thai Adjudication coull 
not 
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not be ſuſtained , but where hilt. there was a Sentence ing,  de- 
claring the Debr, for which the Adjudication was fought, which this Purſuet 
had not, ſeing by having purſued the Defender for Regiſtration of the 
Bond, he was Afſoilzted, becauſe he renounced to be Heir, and fo the Bond 
ſhould have been Regiſtrat cognitions cauſe, which is not done + This Al- 
Iedgance was repelled, becauſe in that Abſolvitor, the Parſuer proteſted; 
that he might have ARion contra haveditatem jacemtem, which Proteftation 
was admitted in that ſame Abſolvitor by the Lords, and bemg admitted, 
The Lords found it ſufficient to produce this Attion, and that there was no 

eceſſity to ſeek any other Decreet of Regiſtration cognitionis canſe; but 
ſuſtained the Proceſs upon that. Proteſtation admitted, Afor. Kirnroſs. 
\lter. Gibſon Clerk. £1 


Hoppringle contra Ker. Jamnary 29. 1624. : 03/0007 £ 
Nan Action betwixt Hoppringle contra Mark Ker, and L. Borthwick, The 
Lords found, that where Superiority, of Lands are Compryſed from the 
Superior, in theſe Compryſinps, there is no neceſfity to uſe any Execution 
of ſearching and ſeeking, but that theſe Compryfings ſhall be ſuſtained, 
although that Execution be not uſed, ſeing it 1s not probable, that the Su. 
>erior could have any Goods upor: that Land, whereof he was naked 
Superior only, and whereof the Property pertained to another; and alſo 
key found, that in all other Compryſings of the Property of Lands, 
here diverſe Lands were Compriſed , notwithſtanding that the diverſe 
Lands were valued in one Barrony,or Tennandry, yer that the Execution of 
zarching of the Moveable Goods, ſhould be uſed upon the Gronnd ofevery: 
and, Denounced to be Compriſed ; - and that where the foreſaid Union 
as, it was not ſufficient, to ſearch at the principal Place, arid upon the 
round of that Land, ta the which the reſt of the Lands Compriſed,” were 
lnited,and where the Seafin was appointed to betaken, but that theſearch» 
ng ſhould be at all the Lands, otherways the .Comprifing to be null 
Actor. Hope. Alter. Nicolſon, & Oliphant. Gibſon Clerk, Fid. December 
3« 1623, L. Leecontra Start, penult. July 1623. Mr. Thomas Nicolſon. 
Grinlaw contra Adamſon, Penult January 1624... _ 
['N an Action of Suſpenſion, of a Decreet of Removing, betwixt Grin- 
| law contra _ The Lords found, that the Decreet of Retnoving 
vas not ſatisfied and fulfilled, by any Inſtrament of Obedience, bearing, 
hat the Party againſt whom the Sentence -of Removing was obtained, had 
Removed himſelf, and his Family, from the Lands decerned; except that 
ze had alſo really delivered tothe Obtainer of the Sentence vacwam poſſeſſio. 
em; For the Party decerned, his own Removing and colluding with art- 
her, who entered to the Land, at the inſtant time of his Removing, was 
ot effetual obedience,but elufory z neither was it-neceſſar, that the Obs 
iner of the Sentence ſhould be put to ſeek Action of Intruſton of Suceed- 
ng in the vice againſt him, who entered to the Land'at the Removing 
pf the other, ſeing the Lords found , that the Party decerned, ought ta 
leliver the Poffeffion of the faids Honſes, void of any Occupyar, . and 
Pofleſſor thereof. Ator. Cunningham: Alter. Nicolſon. Gibſon Cletk, 


\'. , -: * Douglas contra Weddell, Fodems dit. * 4 
N an Adtion betwixt Fares Dougles contra- Weddell, and the E., of Meoy- 

® ton, The Lords found, thata . Depoſitar , in whoſe hands Money 
vas Conſigned, for Redemption of Land, was not holden to pay Profite. 
or any conſigned Money, albeit the Party, againſt whom the Redemptis 
n was to be uſed; and to whoſe aſe the Money was conſigned, offered. 
© both 


# 
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both at the time of the Order and Confignation, and alſo at the calling of 
this Action, which was Intented by him, againſt the Depoſitar and the 
Party Configner, for his Intereſt, for the delivery to him of the Money, 
with the profite thereof, to Renounce and give over the Land, delired to 
be Redeemed; and albeit alſo, that the Reaſon Lybelled, for the which he þ 
craved the Depoſitar to be decerned to pay Profite, was, becauſe he in- 
ſtantly, at the very time of the alledged Conſignation, gave back the 
Money again to the Party Conligner, who had made ule thereof con- 
tinually ſenſine 3 neither whereof was reſpeCed, to ſuſtain the Action 
againlt the Depoſitar, for paying of Profite, but he was Aſloilzied there- 
from. Ator. Hope & Oliphant. Alter, King. Scot Clerk, 


L. Caynoufie contra Keith, Fodems die. 
Etwixt the L. of Carnouſie and Keith, for payment of certain Duties cf 
Lands, contained in a Bond, the Right to the which Duties; menti- 
oned in the faid Bond, was eſtabliſhed in the Perſon of Carnonjre, by Com: 
priling from the L. Phitorth, to whom the Duties by that Bond are obliſt 
to be payed. The Lords found, that theſe Duties, which confiſted in Ser- 
vices, to have been yearly payed, as leading of Hay yearly, and of th: 
Corns in Harveſt, and Shearing, and Leading of Muck, and other Service 
of that nature, if they were not yearly required to be done, by the Per- 
ſon, who was ſubje& to do the ſame, that the Perſon ſo addebted, is nc 
after the Interveening of other ſubſequent years, holden to pay any price 
for the Duties, which were not required, debito tempore, to be performed 
yearly, conform to the Bond, and therefore would not ſuſtain the Purſuit 
for theſe Services, the ſame being purſued long after the years, for which 
the Services were acclaimed. AGtor; King, Alter Monat. Gibſon Clerk 
Fid. Feb, 16. 1627, Lo. Semple, Fanuary 4. 1643. Hamilton, 


Stevinſon contra L. Craig-mifler, February $. 1524, | 
N the Action betwixt Stevirſon and Craig-miller , whereof mention i 
made the 43. and 27, Fanwary, The Lords found, that an Aſſigng 
to a Sentence obtained by him, who was Cedent before the making « 
the Aſſignation, might by vertue of that Afſignation, the ſame being Int 
mate by the Aſſigney,to the Debitor,againſt whom the Cedent had obtain 
ed the ſaid Sentence, in the Cedents own Life-time, execute the fail 
Sentence, by Letters of Horning, Poynding, or Compriſing, at the. Aly 
neys own Inſtance, ( the ſaid Afﬀignation being Intimat , before the Ce 
dents deceaſe,to the Debitor, as (id is ) and that the Aſſigney had n 
neceſſity, to Transfer the ſaid Sentence, before he could deduce Execution, 
but that he wight lawfully Charge, &c. upon the ſaid Afſignation fo intimat; 
without any transferring, or other Aion. Partibus ut ſupra. 


Hayes contra Keith,” Eodem dic: 
IN an Aion purſued at the inſtance of Hayes Bairtis to the tin- 
quhile Lady Errol againſt Nathaniel Keithyfor payment to them of theDu 
and Farm of the Lands of Ardffakies, of the Cropt 1616, which La 
pertained to the Lady Errol in Liferent, and to the Farm thereof addedtel 
to her the ſaid year 1616, by . YHayher Tennent, and Tackſmant 
her of the ſaids Lands, ſhe had made the ſaids Purſuers Aſligneys,and tor pay- 
ment of the which Farms, the.ſaids Affigneys conveened in this Purſuit tht 
ſaid Nathaniel Xeith, as he who having obtained the Gift of Eſchear of tit 
foreſaid Tennent, and Declarator thereon ; and having, obtained Sentenc 
againſt the I, Gight,tor payment particularly to him as Donatar, of a certiil 
quantity of Corns gnd Goods, intrometted with by G:ghr, being upon bs 
Gro 
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Ground the ſaid Cropt, for the which the Farms wete- acclaimed, tht 
principal Tennent being deceaſed at that time of his Intromiffion, and con» 
ſequenrly the Detender being conveened, as having received payment of 
the prices of the Corns of that Cropr, to pay that Year and Croprs Farm 
co the Maſter of the Ground, and his Aſgneys, The Zoygs found, that 
the Maſter of the Ground had Right to purſue this Defender for that years 
Farm, albeit he was not immediat Jntrometrer with the Corns of that 
Cropt, and albeit he intrometted only with the prices, by vertue of a ſpe- 
cial Declarator, obtained by him as Donatar againſt that. perſon, who was 
immediat Intrometter ; and tound, that.the Maſter of the Ground had this 
Action competent to him, as well againſt the receiver of the prices of the 
Corns and Goods being upon the Ground that Cropt, whereot the Farms were 
acclaimed, as againſt the immediate Intrometter with the.Corns and Goods 
of the ſame Cropr, either of which the Maſter hath liberty and right. r6 
purſue in his option; and found no necefſity,that the Maſter ſhould be hol- 
den to purſue the Tennent, or his Heirs or Executors, betore that the Intro- 
metter in the ſecond place could be conyeened , but that the Maſter might 
purſue any ot-them as he pleaſed, ay and while he were ſatisfied, ſeing what- 
ever was growing upon the Ground that year,whereot the Farms was ſoughr, 
was Hypothecat tor that years Farm to the Maſter primo loco; whom the 
Lords preterred to the Kings Donatar z albeit the Donatar alledged» thar 
many of the Goods contained in his ſpecial Declarator, could, not be Hypo« 
thecate for that years Farm to the Maſter, becauſe, albeit they were, and 
remained upon the Tennents Ground, poſſeſt by him that year, yet the ſame 
behoved to pertain to the Donata, by reaſon of the. Tennenrs Rebell:0n,and 


being at the Horn year and day before that Cropt libelled, whereof the Farms 
Was ſought, at the time of the which Rebelliog the Rebel had the ſame 


Goods in his poſſeſſion,and the remaining ot the ſame ſill upog the Ground 
the foreſaid year controverted, could not prejudge the. King dt his Rigke 
acquired thereto hefore, either oughe the ſame to be repeated from him, who 
had obtained payment by vertue of a Sentence of ſpecial Declarator; which 
ought to maintain him, and ought not to be drawn now in queſtion, after it was 
execute and taken effe& by obedience, eſpecially atter to long time, wiz, 
eight yeats iriterveening after the Ctopt controverted, during the . which 
time the Maſter hath done no diligence to purſue for his Farms, and whoſe 
negligehce ſo lobg cannot produce this 4Rioh, to cable the. Kings Donarax 
reſtore that which he hath recovered by his 'ong and lawful diligence ,, which 
Exception was Repelled, in reſpect that the Goods excepted upon were in 
the Tennents poſſeffion upon the Ground, that year and time when the Ma- 
ſters Farm might have been craved , and found, that the prevention and. 
diligence done by the Excipient, could not derogate from the priviledge of 

Hypotheeartion, comperent to the Maſter by the Lay, - EE SD 4 
In this ſame Proceſs, the Z9rds found, char the Tennenes Corns and 
Goods of that Cropt, whereof the, Farm was addebted to the Maſter, being. 
Poynded, or lawfully intrometted with by the Tennerits Creditor, could 
not be repeared from the Creditor by the Maſter, if the Creditor letr.als 
many Corns and Goods beſide upon the Ground as would Tatisfie the Ma- 
ſters Farm ; bur the Creditor is holden to lay, and prove, that there were, 
as may Goods extant upon the 'Ground,as mighr ſatisfie the Farm ar che 
Term of Candlemafi, at which time the Maſter miy by the Law ſeek his 
Farm z for whatever was extant before Condlemef? it was, not ſufficient, 
except, it had Been alſq extant ut Cdndlemaſ, fring before that time the. 
Maſter'cannot poynd for his Farms; _—_ theſame, albeic he mighc ar 
20 
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any time before ſtay the taking away of the Corns, while he got Security 
tor his Farm, And the Lords tound it not enough,to liberate the Credi= 
tor, Poynding and Intrometting, as ſaid is, his qualifying that he left as 
much Inſight within the Tennents Houſe, as might ſatisfie the Maſters 
Farm ; but found it neceſſary to him to ſay, that he left as many Corns or 
other: Goods, upon the Ground of the Lands out-with, and beſide the In- 
fight of the Houſe, as might ſatisfie the Maſters Farm. Ar. Nicolſon 
& Aiton. Alter. Hope & Mowat, Hay Cletk, This Deciſion was there- 
after ſtopped by the Lords. Yid, 29 Fune 1642, L, Polwart, ult, March 
1624, Sir Fohn Carnagie contra L, Day, 25 Fuly 1623, betwixt the fame 
Parties, 15 January 1625, Mr. Lens Stuart, 29 March 1639, D. Margas 
ret Hay. 
Wood contra Waddel, February 5. 1624, 
N an ARion betwixt Jood contra Waddel and Wallace. The Lords found, 
that AQions intented, and Summons raiſed for payment of Sums, or do- 
ing of any other Deed, whereof the Purſuers Term ot payment, and doing 
thereot was not come, the time of the raiſing of the Summons, ought nor 
to be ſuſtained, nor reſpeted as good and lawful diligence, and that any 
Sentence following upon ſuch intented Actions, albeit the Term be by-paſt, 
before the pronouncing of theSentence,is null,and ought not to be profitable 
to the Obtainer thereof : And in payment of Farms, albeit the ſame cannot 
be upliſted before Candlemafi, in reſpect that that time is by perpetual Con- 
ſuetude,granted co the Tennent to threſh our the Corns,tor payment of the 
Maſter,and preparing of Seed to the Ground, before which time the Tennent 
cannot conveniently be prepared, nor ready to ſatisfie the Farms, yer the 
Lords found, ſeing the legal Terms of payment, are Whitſunday and Martin« 
aff, that both theſe Texms being by-paſt, Purſuic may be moved for pay- 
ment thereof, ſo that the Sentence decern not the payment to be made, till 
Candlemaſ# be by-paſt, . Aor, Wicolſon younger, Alter, Dowglas,, Hay 
Clerk, 7id, 17 December 1623. Earl of Galloway contra Favs. 19 No- 
wember 1623. Ker contra Colthird, 1 March 1623. L, Blair, $F ebruary 
1662, Pat. Leſly, 21 Feb, 1624, Brown. penult Fuly 1623, Nicolſon, 26 
Func 1628, L, Edington, 3 Fuly 1628, Scot. B Fuly 1626, George Foulis, 
and the Caſes there, 


Baron of ZBurghtoun contra Town of the Cannongate, Eodem die, 

TY an Action purſued at the inſtance of the Baron of Burghtown againſt the 
Town of Cannonzate, for Produftion and Improbation of an Evident 
made to them of the freedom of Burgh, by the particular Abbors of 
Holy-v0od-houſe enumerate eſpecially in the Summons, wherein was al- 
ſo contained a general Clauſe, whereby they were called to produce all 
Writs thereof, made to them by whatſoever Abbot of Holy-rood-houſe ; 
which general Clauſe being quarrelled by the Defenders as irrelevant, and 
which ought not to be ſuſtained, except the Purſuer would condeſcend ſpe- 
cially upon the name of the Abbor, m3ker of the Evident, whereof the 
Production was craved, This Alledgeance was Repelled,and the Lords ſu- 
ſtained the genezal Clauſe, and found it not neceſſary to compell the Pur- 
ſuer to condeſcend ſpecially upen the name of the Abbor , and declared, 
that in all Ations of the like nature, vis, in Improbations of Writs made 
by Abbots, Biſhops, or other the like Church-men, it ſhould be ſuſh- 
cient to the Purſuers, in theſe Caſes, to call for Production and Improba- 
tion of, Writs made by whatſoever ,Church-men Titulars,' and provided to 
that Benefice of that Subject which was controverted, and that there ſhould 

be 
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fity to ſet down in the principal Summons the names of the 
nagar BF but that the general Clauſe ſhould ſuffice, bearing, 
all Writs made by whatſoever Titular of the Benefice, viz, by whatſoever 
Abbot,or Biſhop, of that Abbacy, or Biſhoprick, to be falſe, &c, - Acor, 
Nicolſon elder & Aiton. Alter, Lermonth & Oliphant, . Scot Clerk, 


Gordon contra Mcheugh, February 6, 1624: - . 

N an Aion betwixt Gordon contra Mcheygh, The Lords found a De- 
creet given by the Commiſflar of Wigton, Decerning a dr to. pay the 
prices of certain V iRual, which he was oblig'd to delivef to thePurſuer of 
that Cauſe,to be null by way of ObjeQion in the Suſpenſion then diſcuſſing 
betwixt the Parties, becauſe the ſame was in a matter Civil,” viz, for prices 
of Vicual,which was not proper to an. Ecclefiaſtick JuriſdiQion, and thar 
it was ſupplyed by alledging, that albeit of its own nature it was civy, yer 
ſcing it was referred to the Defenders Oath, in that reſpe& the Commiſlar 
was a Judge competent : The Lords, nevertheleſs that it was referred to the 
Defenders Oath, found it null, becauſe the Decreet was for a greater Sum 
than whereon the Commiſlar could decern, the matter being Ciyil,. to wit, 
extending to 120 merks , for the Zords found, that the Commiſlars in mat= 
ters which were not Ecclefiaſtick, could not be Judges to admit. any Pro- 
bation, but the Detenders Oath, except in matters which exceeded not 
the value of 40 pound, within the which quantity they might receive Pro- 
bation by Witneſſes, and otherways, albeit the Subje& was not. in a matter 
Ecclefiaſtick 4 and it the matter were 'not Eccleſiaſtick, and exceeded 409 
pound, they might alſo be Judges thereto, the ſame being referred to the 
Defenders Oath, if the Subje& exceeded not 100 merks , bur if it exceeded 
100 merks, and was Civil, albeit referred co Oath, the Commiſlars were 
not Judges thereto z for it they were admitred to'judge upon Civil Matters 
exceeding 100 merks, they might upon pretext of referring of Matters to 
the Defenders Oaths, draw all Actions in before them, which were abluygd, 
ARor, Belſhes, Alter, Cunninghame, Vid. 19 Fuly 1625. Key contra 
Ree,. : | 2 © We} | | 
 Inthis ſame aboye-written Proceſs, the Lords found the Commiſſars De- 
creet null, becauſe it wis given in time of the Harveſt Vacance, and the 
Decreet bore nor, that it was given by vertue of a Diſpenſation z, and the 
Lords would not ſuſtain. the Anſwer, made by the Party, whereby he al- 
ledged, that the Commiſſar had diſpenſation, ſeing -they tound. that the 
Decteet ought.co have made mention and proported the ſame, and ſo not 
bearing the diſpenſation; being given in CAH»euſt, was found null for that 
Cauſe, Yid, 6 Fuly 1624, Richardſon contra Hay, 


$ andilands contra Robertſon, February 7, 1624. | , 


N an AQtion betwixt Sandilands and Robertſos, tor ſuſpending and redus 
|. cing of a Decreer given againſt him by the Sheriff of 84;»burgh, whereby 
the Reducer of that Decreet was ordained by. the (aid Sheriff, co pay an n+. 
law of 50 pound, for not compezrance before them, . being cited fora B/cod 
committed by him, .. This Decreer for the Sheriffs Un.Jaw foreſaid, was 
given in panam contuwacia, there being noother cauſe of the Sentence, bur: 
only given in abſence, and for. the Parties not compearance,,, without any 
Probation of the Fact, or Tryal by an Afiſe, The Lords found, that the 
Sheriff cannot impoſe an Un-law of 50 pound, except the Fact had been 
tryed againſt the Party Commitrer,by an Afſiſe, .and. that. nevertheleſs, 
his,abſence was thereafag,. tor the which Tryal could not be taken by an 
Aſt $ for an Alliſe cannot be admittey, ,but where the Party is page 
O 2 | e 
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The Lords found that his Contumacy could not excuſe him from ſome pe: 
nalty,in which theJudge might Unlaw him for his abſence, which they found 
ought not to extend to als great an Unlaw, as if it had proceeded upon 
tryal of the FaQ,but that it ought to be moderat, and therefore they moditi. 
ed the ſame to an Unlaw of ten pounds, Actors Alter. Miller. Yid: 
16 March, 1622, L. Cluny, 


K, Advocat and Lo. TeFer contra Lo, Buckclewgh, Feb: 10. 1624, 

N an ARtion of Improbation purſued at the Kings Advocats inſtance, and 
I the Lo, Teſter, againſt the Lo. Buckcleugh 3 an Incident being uſed at the 
Lo. Buckelenghs inſtance, for proving of an Exception admitted to his proba- 
tion; againſt the Improbation, The Lords found, thatthe Incident could not 
be ſuſtained, becauſe the Advocat, at whoſe ioſtance the principal cauſe of 
Improbation was purſued, was not Summoned 1n the Incident, ſeing they 
found that no Incident could be granted in any Caſe, except where all the 
Purſuers in the principal Cauſe, wherein Incidents are to be uſed, ought 
ſpecific? to be Summoned in theſe Incidents: And this was found, albeit it was 
Alledged for the party uſer of the [ncident,that where the principal parties 
purſuers are warned apud aFa in the Principal Proceſs, by the At of Litise 
conteſtation, in that caſe they needed no other Citation in the lncident,they 
being warned by the A& for the Term aſſigned to the Defender, for proving 
of his Exception, and for proving whereof now the Incident is uſed 3 and als 
that it was Alledged,that ſeing the dire@ and Principal Party was Summon- 
ed by theIncident, the ſame ought not to be rejected for not Summonin 
of the King's Advocat, who was not a Principal Party, and who could nei- 
ther tine nor win thereby,but who was only Party for his intereſt ,ratione offi 
cii 5 which Alledgances were repelled. AQor, Nicolſon & Stuart, Alter, 
Hope &: Scot. Hy Clerk. Yid: 12 Feb: 1624. E. Marr, 31 June, 1623, 
E. Hume, 

L. Edmiſion contra E. Lothian, Bodem tie. 
N an AQtion betwixt the Laird of Edwiiton,as Afſigney conſtitute by Sir Þ 
John Ker to a ContraQ for payment of Sums of Money therein contain» 
ed, againſt the Earl of Lothian: This Aſhgnation being quarrelled by the 
E. of Lothian, as null by the At of Parliament, x 592, becaufe it was made 
by a Rebel then, and as yet remaining Rebel, to the Defenders prejudice, 
who is the Cedents Creditor. This Alledgeance was repelled, becauſe the 
Contra Aſhgned wasan Heretable Contra, and ſo came not under that 


A of Parliament, Afor. Nicolſon. Alter. Hope & Belſhes, Gibſon Clerk. 
Vid: 21 March, 1623, Cunninghame contra E. Glencairn, 


E. Marr contra Lo, Kildrimmie, Feb: 12. 1624. 

N an Attion betwixt the Earl of Mer and Lo. Kildrimmie,for Redutti- 
on and Improbation of Writs made to the Lord Elphingſton, of the Lord- 
ſhip of Kildrimmie, wherein an Incident being uſed by the Defender, and 
Litis-conteſtation made therein, admitting the ſame to the Lo. Elphing tons 
probation ; this Incident was not further ſuſtained,- but the Term Circum- 
duced, becauſe by the Letters of Diligence written by the Clerk upon 
the Act,no power was given to Summon the King's Advocat, at whoſe in- 
ſtance the Principal Summons in the Principal Caufe was raiſed, and who be- 
ing Purſuertherein, was found by the Lords to be a neceſſary party, who 
ought to have been warned to all the Dyets of the Incident ; and albeit the 
Kings Advocat was Summoned, and Execute againſt by the Indotrfation of 
the Dligence, and Execution thereof ; yet ſeing the Letters bore no' war- 
rand to Summon him,the Execution could not be lawful, as wantting a Wat- 
rand,& was not ſuſtained,but holden asif he had nog been Summoned, Ator. 


Hope 
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Hope & Alon. Alter. Nicolſon & Stuart... Scot Clerk; FYid.11 Jos 1633. 
E. Hywe contra Cranſton.10 Feb. 1624. Lo. Teſter contra L. Buckelengh. 


L, Langtown contra Baillies of Duxce, Eodem die,  _ 
He L. of Langton purſuing the Baillies of Dynce, for dimittin of 
his Debitor, whom upon Charges of. Caption they had apprehen- 
ded and putin Ward,and thereafter had let him go free. The Lords Toilzied 
them from the Purſuit, becauſe the Town of Dagce was but a Burgh of 
Barony, who had nct that power nor authority, whereby they might be 
compelled to take Rebels; and as they could not becompelled to take them, 
ſo being taken by ther, they had no neceſlity to detain them, but mighr 
dimit them 3 And albeit the Letters of Caption gave command to all Magi- 
ſtrats, both in Burgh and Land,to Execute the Letters, and fo it might ap- 
pear that the _ ſhould extend to them,who were Magilſtrats to Land, 
if they were not of a Burgh-Royal. The Lords found, that that Clauſe 
of the Letters, to charge Magiſtrats to Burghs, ought to be underſtood of 
Royal Burghs, and that to charge Magiſtrats to Land, ought to be under- 
ſtood of Sheriffs and Stewarts, and fick-like Magiſtrats,and ought not to ex- 
tend, nor be underſtood of Burghs of Barony, and Magiſtrats thereof, 
Ador, Belſhes, Alter. Niabet. Gibſon Clerk. Vid: 13 March, 1623. Baillies 
of Dynce contra Mwdie. 20 July, 1624. Bel/ contra eoſdens. 


Sinclar contra Sinclar , Feb. 13. 1624. : 
Ne Sinclar in Orknay purſues another Sinclar for payment of a Sum 

() contained ina Bond ; againſt the which the Defender alledged, that 
he could not be ſubje, but in the equal half of the Sum contained in the 
Bond, in reſpe chat by the expreſs tenor thereof, the Defender, and ano= 
ther perſon therein named, are obliged conjunAly to pay the Sum; which 
imports, that every one of the twoare allanerly ſubje@ to pay the equal half 
and albeit that the other perſon named in the Bond with the Defender, hath 
not Subſcribed the Bond , yet ſeing the Bond is drawn yp and conceived of 
that tenor, that they are bound therein conjunly, the Defenders Subſcrip- 
tion cannot bind him to any greater quantity, thenas is expreſt and ſet down 
in the Tenor and Body of the Bond. This Alledgance was repelled, and 
the Action ſuſtained for the whole Sum againſt the Defender, who only Sub- 
ſcribed the Bond, albeit the Tenor bore two to be bounds which if it had 
been Subſcribed by both, the Sum would have divided equally z but bein 

Subſcribed by one only, the Subſcriber was bound for all, and who ſhoul 

have ſought and provided for his relief of the other half when he Subſcribed 


the Bond. ARtor. Baird. Alter. Gibſon Clerk, Vid, 13 Novem, 1622: 
Forbes; 


contra Eodem die. | | | 

N an Action for Poynding ofthe Ground of a Teniement pf Land , which 
[| was holden of the Baron of Burghton, conform to an Infeftment of an 
Annualrent,granted to the Purſuer by the Heretgr of the Teniement, to be 
holden of the Granter 3 after the which Infeftmefit of the Annualtent, the 
Heretor ofthe Land, Granter thereof, reſigns the Lands in the Supertors 
hands for Infeftment Heretably,to be given thereof to the Detender,arid who 
upon the Superiors Precept is Infeft, and by vertue of this publitk Infeft= 
ment the Defender compeared, and', would have excluded the Purſuers 
Attion,'founded upon the baſe Infeftmentz to the which he Alledged he 
ſhould be preferred, in reſpe& of the AR of Parliament, feing that conform 
to his Publick Infeftmentyhe Alledged he had acquired a years poſſetſibn of 
the Land.” This Alledgance was repelled, and the baſe Infefrnient of the Av- 
nualrent preferred to the publick Infettment of the Property, becaule it 


3 was 
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was more than a year fince the date of any of the two Infeftments; for the 
Purſaers Infeftment of the Annualrent was in January, 1623. and the De. 
fenders Infeftment of the Property was in April thereafter, the ſame year, 
and that immediatly after that firſt Term ſubſequent to both their Infeſt« 
ments, which was Whitſunday, and before the which firſt Term,the Annual. 
renter, whois Purſuer, could haveno Action to ſeck the Annualrent be. 
fore the Term was paſt; ſhe immediatly after the ſaid Term intented thig 
Adion, whereby ſhe had done all lawful Diligence,to make her Right pub. 
lick ; and before the which Diligence {o done by her, the Detender could 
not poſſibly apprehend any poſleſſion,which mighr ſo authorize his Right, 
or lawfully acquire poſſeſſion, there being no Terms interveening betore 
the Purſuers Diligence and Summons, as ſaid is, which could derogat 
from his anterior Right, and what Poſſeſſion he had, it any was,fince the 
Summons, the ſame ought not to be ty AdGor. Paip. Alter, 
Hay Clerk. Vid: 2 July, 1625. L, Raploch, 22 July, 1626, The 
names blank. 
L. Durie contra Lo. Ramſay, Feb: 17. 1624. 
N an Aion purſued at the inſtance of Robert Durie, ſometime of that Tlk, 
againſt the Lord Ramſay, for payment of certain Sums of Money reſting, 

owing of the price of the Lands of Scots-Craig, fold by the Purſuer to the 
Lord Ramſay; which albeit by the Contract of Alienation were diſcharged, 
and granted to be payed, yet were truly owing, and were not payed; 
and alſo for payment often for each hundred of the ſaids Sums yearly, ſince 
the Term at which the Principal Sums reſting ſhould have been payed. The 
Lords ſuſtained the Action for the ſaids Profits, albeit it was alledget, that 
the Defender ſhould not be decerned to pay any Profit, ſeing the Contract 
obliged him not to pay any Profit or Annual, & quod uſure non debentur 
wiſiex pato, Likeas the Money was Arreſted in his hands by the Purſuers 
Creditors, which put him in box fide not to pay the Principal Sum, and fo 
with reaſon ought to free him from profit, ſcing he was ever ready to pay 
the Principal Sum, ifhe had been freed ofthe Arreſtment. The Lords rev 
pelled this Alledgance, and found the Defender ought to pay the Principal 
Sum, with the. Profits thereof continually fince the Term appointed for 

ayment thereof, notwithſtanding of the Arreſtment, un reſpeR. that the 
Defender bath bruiked the Lands continually fince the Alienation of the ſame 
to him,and als hath retained the Money, which was the price thereof, in his 
own hands ;_ and itis againſt Reaſon and Conſcience, both to retain the Mo- 
ney, without paying Annual therefore, and to brutk alſo the whole Profits 
of the Lands. Actor. Nicolſon. Alter. Aiton, Gibſon Clerk, Fid: 20 Juh, 
1626. L.Clunie contra Ogilvie, 7 Feb, 1628, Hume. 


Maxwell's contra M*brair, Eodems die, _. Ns 
bs an Action purſued by Maxwells,who were Infeft in certain Lands upon 
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2 Retour as Heirs to their Father, againſt Robert Mcbrair, for the Mails Ml * 
and Duties of the Lands both ſince the date of the Retour and Inteftments, Ml N 
and alſo of certain other years preceeding the Retour, fince the deceaſe of WW 0 
their Father, to whom they were Served and Retoured as. Heirs... The 
Lords ſuſtained the Action upon the ſaid Seafin, proceeding upon a Retour, 
for the years alſo ſince the deceaſe of their ſaid Predeceffor, and betore the 
Retour z albeit it was alledged for the Detenders,that they conld not purſue 
for theſe years,ſeing there was no Right ſtanding in their perſon to the ſame 
of theſe years, Which Alledgeance was Repelled,' in reſpect che Right 
proceeded upon a Retour, which was ſufficient to ſuſtain the Purſuit #or 
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heſe years,ſeing there was no other Party compearand,to alledge any Rizht 

rn in the Gefen of any other ; and for theſe years. albeit they migh = 

in Non-entry, yet being in Feu Lands, the Snperior could have no Righe 

\ IE bur co the retoured Duty,and not the full Mails, before Declarator: Actor, 
Belſhes, Alter. Cunninghame, Gibſon Clerk, 3 ar 


Lo, Elphingſton contra E. Mar, Eodem die, 

N an Action of Improbation, purſued at the inſtance of the Lord Elpbings 
] fon againſt the Earl of Mar, The Lords found, that Services, wheres 
by perſons were Served Heirs to,their Predeceflors in Lands, onght not to 
be decerned to make no Faith for non-production, where the Party is only 
called in that Proceſs , and neither the Director of the Chancellary, who 
is preſumed to have the Service,and to keep the ſame for the Warrand of the 
Retour,nor the Judge betore whom the Service was deduced are called; for the 
ords found, that no Certification ought to be granted againſt the Service, 
xcept either the Director of the Chancellary, or the Judge and Clerk, be. 
ore whom the Service was deduced, had been called with the Party: to 
Produce the ſame : And alſo the Lords found, that Retours of elder Dates, 
before the year 2550, ought not to be decerned to make no Faith tor non» 
production, where the principal Service, ſealed by the. Affiſers, is produ- 
ed, albeit the ſame be notextant at the Chancellary, nor extracted our of 
he ſame, - Aor, Nicolſon elder & Stvart, Alter. Hope & Aiton, Stot 
lerck, Vid, 20 March 1633. E, of Airth, 


| Thomſen contra Law, Fodem dic. - oe 

0hn Thomſon being provided to the Office of Procurator-Fiſcal of the 
Commiſlariot of Glaſgow, by Fohn Arch- Biſhop of 6/aſgow,during all the 
ays of his Life-time z he is thereafter deprived from that Office,by Fames 
\rch-Biſhop of Gleſgow,and Mr, Fames Zaw provided thereto, who ſerved 
the Office for the ſpace of three or four years, after the which,the ſaid Fobn 
btains a Sentence againſt the ſaid Fames Arch-Biſhop, andalſo againſt the 
ay {id Mr. Fames Law, reducing the ſaid Deprivation ab. #n;ti9z,.atter the 
rc (Fbich, he purſues Mr, Fames Law for the Profites of the Office, theſe years 
pal herein Mr,. Fames bruiked the Office before the- Reduction 4 from the 
for {Which Purſuit, the Zords afloilzied the Defender, becauſe. the Defender 
as, provided to the Office tor theſe years, and ſerved therein bona fide, and 
d ought ro have the Caſualities thereof tor his Service, the Purſyer neicher 


bs {Waving ſerved in theſe years,nor having made any interruption to the Deten- 
\o- (er, bur being all chat time filent 4 and albeit that Neprivatiog was redu= 
fits 


d ab inztio,yet the Lords found it not enough to produce this Action, ſeing 
at Reduction. was not intented till after the years libelled, for the bing 
e Detender was conveened,in the which years he had ſerved bona fide, as 
id is, which the Lords found ſufficient to clied this Purſuits Acor, 

ter, Nairn, Hay Cletk, | | 


; ' L, Coulter contra Forbes, February 18, 1624, ©, 
N an Action betwixe the L, Coa/ter contra L, Balbigns, for Declarator 


ſe of (MW Of Balbigno's Liferent, and Fohn Forbes Son and Heir'of umquhite Mr,, 
The {#1542 Forbes compeared, -as claiming the Right. of the ſaid 'Literent. to 
tour, Mereain to him, ſeing his Father was Donatar thereto; and had bbtained. 
e the {Þ<clarator thereupon, at his inſtance, before his deceaſe,;and ſo he as Son 
urſve {od appearand Heir, had Right to the ſame, and coriſequently ro impede 
(ame {! Declarator at any other! perſons inſtance , .and the Purſuer conrending, 
Right (2! the appearand Heir could have.no Right to that Liferent, the Doparar. 
ir for. ing deceaſt; but that the ſame would perrain ro his Executots, The Lords 
theſe O 4 found, 
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found, that the ſaid Liferent-Right, and Gift, and Declarator thereof, 
pertained to the Heir of the Donatar, and not to his Executors, except for 
the by-gone years owing to the Donarar before his deceaſe, which would 
appertain to his Executors, ARor, Burnet, Alter. Baird. Scot Clerk, 


Ferne contra Captain Wiſharts Heir, Eodeme die, 
N an Action betwixt the Heir of umquhile Captain Wiſhart , and one 
Ferne, whereby a Bond was deſired to be Regiltrat, at the Inſtance of 
Ferne, againſt the Heir foreſaid, which Bond was made to the ſaid Ferns, 
by umquhile Captain Piſhart, containing the Sum of a thouſand Merks 
againſt the which the Defender uſing for an Exception, his Action of Re 
dution of the ſaid Bond, and Reaſons thereof,, viz. That the Name of the 
Creditor inſert in the Bond,was only borrowed, to the behove of Katharin 
Leyes, who was Concubin to the Captain, giver of the Bond, with whon 
heconverſed, and the ſame granted to her, he having then a Married Wife, 
and fo the ſame being given ob turpers cauſan & ut premium adulterii,ought 
not to be ſuſtained, to produce any Aion thereupon, The Lords found, 
that this Defence and Purſuit of ReduRion , tending to the Tryal and 
Probation of a Fa of Adultery , was prejudicial, and in effe& a pre- 
cognition to a Criminal Purſuit, which ought to be moved againſt the 
Woman, for Adultery committed by her z whioh being moved before the 
Juficer This ARtion preceeding, might be a Probation to the Jxſtices, and 
Aſſyſe whereupon her Life might be Indamnaged ; and therefore found, 
that the Tryal of that Twrpitude could not be taken in this Purſuit, or De 
fence, which tended ſo prejudicially to the Conviction of the Party, and 
hazard of her Life before the Juſtices, atnd conſequently found no Procel 
in the Reduction, and repelled the Defence of the alleadped turpitug, 
while the ſame ſhould be tryed before ſome ordinary, and competent 
Judge. AQor, Aiton & Stuart, Alter Hope & Nicolſon , Gibſon Clerk 
Vid. February 25. 1624. betwixt the ſame parties. July 20. 1624, 
Weir , | 
Stuart contra Hume, February 21. 1624. | 
| ha an ACtion betwixt Stxart and Sir George Hume. The Lords prefer 
red, and admitted the Anſwer of a perſons Majority, againſt an Alledy 
ance of that perſons Minority, which was Repelled, albeit he who alledge! 
Minority ,produced an Extract out of the Miniſters Books, of the time of the 
Baptiſm of the Perſon, whoſe Age was controverted, and conform theret 
aſſerted alſo to prove, that ſhe was born at ſuch a time particularly, where: 
by ſhe would be found yet to be Minor, which was repelled, becauſe the 
Party offered to prove Majority, by ſufficient lawful Probation, wherein 
he was preferred as faid is, AQor; Craig, Alter. Nicolſon. 


.*.., Broun contra Johnſton; Evdew die. COTE 

I an AQion betwixt Wiliam Broun and L. Rs wherein the [. 

of m_ wasdelired to be decerned to make forth-coming to Brom, 
a Sum addebted by L, Fobnſton to Thomas Johnſton, for ſatisfation of a Sun 
owing by the ſaid Thowas, to the Purſuer, and which was Arreſted by 
the Purſuer in the L: of Jobn#ons hands. The. Lords decerned the L. df 
Jobnftow to make the ſame Sum forth-coming to the Purſuer, as was de 
fired in the Summons, albeit that the Term of Payment of that Sum adebt- 
ed by the L. Johnſton to Thomas was not come, neither at the Intenting d 
this Aion, neither was the ſame to be payed for diverſe Terms yet t 
come; but the Lords Superceeded all Execution, which might be uſed upol 
thisDecreet, againſt Jobnſton,while the Termof his Obligation were bro 
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The like was alſo done the day preceeding this,” in the Afton betwixt 
mes Renton, and Mr. Fohn Acheſon, whereby James Renton was decern- 
ed to make a Sum Arreſted in his hands, at the Inſtance of —_— 
Acheſon a Creditor , forth-coming to the Creditor after the deceaſe.of the 
aid James Remtor, (cing he was not Debitor to the ſaid Mr. Fobn for the 
ime; While after his deceaſe, the Liferent thereof being provided to 
himſelf, and therefore Superceeded the Execution at the . Creditors 
Inſtance, during James Rentons Lifetime, Actor. Belſbes, Alter. C unnin- 
cham. Gibſon Clerk. id, Feb. 5« 1624. Wood, and the other Caſes there 


ited , 


Donaldſon contra Donaldſon, February 24, 1624. - _ ©. 
| N an Action of Reduction purſued betwixt Donald/or and Donaldſon; 
whereby the Heir purſues his Brother for ReduQtion of an Affignation; 
nade by their Father in his Death.-bed of a Bond, for payment to the Fa- 
er of a Sum, and to his Heirs, and bearing the Debitor to be obliged; 
o pay Annualrent, alſewel not Infeft as Intefr, and ſo the Bond being 
eretable, and which by Law could: not be Aſhigned by the Father to his 
econd Son the Defender, upon his Death-bed, in prejudice of the Heir: 
his Reaſon was ſuſtained, and found relevant , albeit no Infeftment fol- 
owed upon the Bond, ' and albeit the Bond was not of that Nanire, and 
Tenor, whereupon the Debitor might be compelled to give Infefiment; 
cing he was not therein obliged thereto , but was only obliged to pay 
\nnualrentto the Creditor, and bis Heirs, alſewel not Infeft as Infeft, but 
he Reaſon was thereafter Elided, by this Exception, vis., That the Father 
n his Lifetime, before the Afſignation controverted, had charged the De- 
dicor for payment of the Principal Sum, conform to a Clauſe of the Bond, 
hereby the, Debitor was obliged to pay; the ſame upon a ſimple, Charge 
f ſix days, by the which Charge the Sym was become Moveable, and 
> might lawfully be Aſſigned, as a Bond Moveable after the Charge, tq 
ny Perſon whom the Father pleaſed, and - could not be quarrelled by 
e Heir, which Exception was found Relevant. 5p Fl 
In this Proceſs, the Lords alſo found, that no man upon their Death- 
&d may Aflign or Diſpone any thing ( albeit it were of his Moveables ) 
xcept in quantum, may be found to pertain to their own Part, after their 
Jeceaſe, and no further than by Teſtamentz but there being no Kage 
ybelled thereupon in this Proceſs, but only the Purſuit moved here by the 
cir, to whom this Reaſon was not competent, the Aion rcceived no 
Deciſion upon this ground.Yid, January 7. 1624+ Shaw contra Gray, and 
rel {Whe other Caſes there, | 


| Dunmuire contra Payweel/, February 25, 1624. - 6.48 
IN an Action of Spulziation of certain. Sheep purſued by Dunmuire Fleſh- 
LW er in Edinbugh, againſt one called Paj-weel, which: Aion was re- 
ou, Wtrited to wrongous Intromiſſton, and the Spulzie paſt from; becauſe it: 
un Was not purſued within three years; Fhe Lords found; that- no Profits 
| by Wought to be gramed in A&tions of wrongous Intromiffion, neither Ordi-: 
of War, nor Violent Profits, and that in ſuch Aions the Purſuer had right 
de- Wonly to purſue, and ſeek. ipſa corpora, without,.Profitsz albeit he contend- 
eVi-\ Wed, that the wrongous Intromiſfion gave. him. Right to, ſeek the ordinar 
g 4 WProfits;for tho he paſſed from the Spulzie,which he behoved.to do,for not 
t '0 Wpurſaing the ſame,within the time appointed by the AR of Parliament,yer 
PY Wthat never purged the wrong done to him by the Defender, but took only 
all Wiway from him that prividedan of juramentum in litem, which be had,if the 
The 3p Spulfie 


nt 
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Spulzie had been ſuſtainedz but in all other Conſequences, he alledged, 
that his Action ftood good to him for the Profits of ſo many Goods, ay 
ſhould be proven, were Intrometted with by the Defenderz which Reply 
was not ſuſtained, nor Aion granted for the Profits, AGor. Nzcol/on 
younger, Alter. Ruſſel. Gibſon Clerk, Yid, July 15. 1626, Mcphadri 
March 16. 1627. Walter Hay , 
Ferne contra Captain Wiſhert's Heirs, Eodem die, : 
N the Cauſe of Captain Wiſhart”s Heirs, whereof mention is made, Fe, 
18, 1624, The Zords found, that an Aﬀgnation made by umquhile 

Captain Wiſhart, to a Debt owing to him, after the date of that Bond-men. 
tioned, and controverted in that Caule, and made to the ſame perſon, tg 
whom that Bond was given, and containing alſe great, or greater Su 
than the Sums inthe Bond, and payment made to the Afſigney thereof,con, 
form to the Afignation, was notenough to take away the forelaid preceed. 
ing Obligation, orto liberat the Heir therefrom, ſcing the Afſignation wy 
not made for that cauſe, but that the ſame bore, to be made for Sums pay: 
ed to the Cedent, and confeſt by him in the Atiignation, and found it no 
Relevant, where it was referred to the Aſſigneys Oath, that no Sums wy 
payed therefore; for albeit it were ſo, yet the Cedent might confeſs the re 
ceipt of Money,which he received not,and ſo the Aflignation ought not to 
take away! the prior Bond, by the alledged Preſumption of Payment an 
Satisfaction, by vertue of that poſterior Aſlignation, which had no Mention, 
or Relation to the Bond ; or Sums thereof, partibus ut illic comparantilu, 
Vid: July 24» 1623. Start, Feb, 4. 1623. Guild, Novem, 13, 1624, 
Wallace of Elderſlie, | 


Aikman contra Hunter, February 26. 1624. 
IN an AQion betwixt Aikman ind Hunter, The Lords found, where: 
| Debitor is by his Bond, obliged to bis Creditor in a certain Sum, and 
after this Bondzthis ſame Creditor, by another poſterior Obligation, grant 
ed him to be owing to his ſaid Debitor, a certain Sum, that this poſteria 
Bond granted to the former Debitor, ought not to 1mport liberation to th 
Debitor, ' of the preceeding Debt, as 1f through the Creditors acknowledy 
ing him to be adebted, by vertue of the poſterior Bond to him, who wa 
Debitor, by the prior Obligation, the firſt Debt ſhould be preſumed to be 
come extin&, and to ceaſe, and that the Creditor could not challenge ary 
Debt owing to him, ſeing he was become himſeM Debitor to him, to whon 
he was Creditor 3 Which prior Debt, the Lords found was not taken awy 
by the foreſaid poſterior Bond,upon any pretence that he who was a pricr 
Creditor, needed never to have conſtitute himſelf Debitor thereafter, to 
him, who was ſtanding adebted-unto him, feing he might have allowed, o 
defalked the preceeding Debt, which is probable, and preſumed he did 
before he gave a new Bond to him, who was ſtanding his Debitor before, 
as ſaid is; which Preſumption the Lords found not ſufficient, to extinguiſh 
or take away the firſt Bond, but found that both the Bonds might ſubſil, 
and that the laſt ſhould only compenſe the firſt Bond pro #arto,Acor. Laviic, 
Alter. Gibſon Clerk, 


Haxwel contra eHaxwel, February 27. 1624. 
N an AQiion of Redudtion at the Inſtance of Maxwell of Pi 
lock againſt Maxwel of Cowhill, for ReduQion of an Heretable 
Right of Lands holden of the Abbacy of Melroſi,upon the reaſon of Anteriori- 
ty, becauſe the Purſuer was firſt Infeft, and firſt confirmed ; the Defender 
compearing, and proponing an Exception, that there was a Submiſſion be- 
twixt the Parties Fathers ( they then being Infeftt in the Lands ) of al 
Controverſies 
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ontroverfies betwixt them, to certain,Judges; ' whereupon -Decreet fol- 
3 Wowed, by the which the Right to the Lands 1ybelled, was decerned to per- 
ply Wain in all time coming to the Excipient, This Exception was not ſuſtain- 
ſor Med, for the Lords found this Decreet not ſufficient, to maintain the Defen- 
> Mger, in the Right of the Lands controverted, proceeding upon a Submiſ- 

ſion of the Tenor forſaid z For the Lords found, that a Submiſſion, wherein 

Parties ſubmitted all Controverſies generally, could not be a Warrand: to 
74, MWdecide the Heretable Right of the Lands, to pertain to one of the Parties, 
\ Wand to take the fame away from the other Party; except either the Right 


_ of the Lands had been eſpecially ſubmitted, or elſe that the ſame had been 
to Woiven 1n by thePartics in their claims,before ings /rN, 66r that the general 
my Clauſe, ſubmitting all Controverſies berwixt the Parties, could not be 
on, Ma ſufficient Warrand to pronounce that Decreet, ' Scot Clerk. Vid. Decem: 
ed. M15- 1631. Dr. Kizcaid, contra Aikenhead , 

Wa  Gladjtanes contra Hamilton, February 28, 1624, 

ay: N an Acton ot Violent Profits purſued by Gladſtanes contra Hamilton, 
not [| and certain others, wherein the Defenders were abſent, and the Sum- 


mons was referred to the Parties Oaths of Verity, who were alſo in 
abſence, bolden pro confeſſes, The Lords would not decern for the whole 
Quanrity lybelled,albent the parties were holden as confeſt, upon the whole 


and Wquantiry 3 but found, that in this, and all the like Caſes, when this Caſe 
on, Woccurred, that the Purſuer ſhall be holden before Sentence, to give his Oath 
bu, WW cx credulitate, upon the Quantity of the yearly Profirs, which he acclaimes, 
24 Wand for the which he ſceks his Sentence, and that no Decreet ought to be 


given in ſuch Matters, except the Purſuer by his Oath, (ware and depone 
upon the ſaid Quantity, ACtor. Lawtie., Alter abfent. Scot Clerk; FYid 
ret Farnary 134 1625. Lo, Duſfus, June 28. 1623, Lo. Blantyre; &c. where 
ani the like was found in an ACtion of: Spulzie. --* | 


ant Lo. Currihill contra Executors of Currie, March 2. 1624,  _ 
ily N an Action at the Inſtance of Lord Curribil, againſt the Executors of 
the umquhile Walter Currie, for payment of the Sum contained in a Bond, 


io WH given to the Purſuer, by the ſaid Walter, whereby be dbliged him for the 
wall pains taken by the Puriver in his Aﬀairs, and becauſe he had deburſed 
be WY forme Charges in doing thereof, to pay to him:-five kundred ' Merks, at the 
ao WW Term after the ſaid Welters deGeaſe, if before his deceaſez the faid Walter 
on WF did no other Deedgz which might be derogatory to the ſaid Bond, and if 
va) Wl alſo he died, having no Heirs- Mail gotten of his own Body, againſt this 
riot WW Bond and Purſuit, the Executors compearing, .alledged that the Bond was 
10 donatio mortis cauſa 3 Likeas according to the Tenor thereof, it was mani- 
of WF feſt, and conform thereto, the Maker in his Teſtament, had left the Pur- 
lid, WF fuer a thouſand Merks,' and Ordained the firſt Bond, whereupon this Pure 
re, Ml ſait is founded, to Ceaſe and become Extinct, and alſo alledged, that Wal- 
ih WY #e7 Carrie had left one Daughter, who was Married, and had. Sons, wha 
it, W beboved to be reput Heir» Mail, gotten of his Body, and ſathe Condition 
tie, WF of the Bond thereby was taken away, Thir Alledgances-were Repelled, 
and the Bond found not to be Doratio mortis cauſa, nor to be revocked by 
the ſaid poſterior Teſtament, ſeing it was made for Onerous Cauſess and 
ul. WM theretore was not Revocable, nor could be Altered, or'ithe force there- 
ble WM of prejudgec any wayes, by the Maker 3 And alfo it was found, that the 
n- MW Heirs-Mail, born by the Daughter of the Defunct, purged not-the condi. 
der © tion of the Bondy which Ordained the Sum 'to be payed,” if the Defunct 
had no Heirs-Mail, gotten of his'own Body, which Claufe could have no: 
reſpect to his Oyes,' but to' the Sons to be gotten'"imniedititely. by _ 
P z Cores 
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Actor, Lantie. Alter, Nicolſon elder. Scot Clerk, Vid. March ult. 162, 
betwixt thir ſame Parties. 13 Jar: 1631. Houſtoun, 10 March 1626, Traquai, 


Colthird contra Paterſon, Eodeme die, 

N an Aion betwixt Colthird 2nd Paterſon, The Lords ſuſtained a Com. 
priſing deduced upon a Bond, for payment of a Sum to the Compriſer, 
which Bond, bearing the Debitor to be obliged to pay Annual, wasan He. 
retable Bond, albeit the Bond and Sum therein contained was not may 
Moveable by any Requiſition, or other preceeding Charge, execute or gi. 
ven before the Compriſing, in reſpeR ofthe Tenor of the Bond, wherehy 
the Debitor was obliged to pay the Sum to the Creditor at any Term where. 
at he pleaſed, without any Requilition preceeding to have been made g and 
therefore ſeing the Bond provided not, that the Creditor ſhould be holdenty 
uſe any preceeding Charge ; but that it bore,that the Debitor ſhould pay x 
any Term whereat the Creditor pleaſed ; As at any Term,the Term being 


\ 


bypaſt,he might Poynd, ſo he might alſo Compriſe therefore, for by the 


Compriſing he declared his will, and it was a lawtul and ordinary Executi: 
on, asPoynding or Horning is. This was proponed in a double Poynding, 
Acor. Alter. $Sandilands. Scot Clerk. Vid: 20 July, 1622, L. Eaſt- 
Nizsbet. 6 Mayxch, 1623. Finlaſon contra Fohnſtouns The like was done 
29 January, 1629. Smithcontra Auld. 


Dryſdale contra L. Sornbeg, March 4+ 1624. 

N an Aion betwixt Dry/dale contra L. Sornbeg and L. Langtoun ; a Hor- 
I ning being produced: by Sornbeg, and quarrelled by Dryſdale , al- 
ledging the ſame tobe null, becaule in the Denounciation, the Meſſenger 
Executor thereof had not Indorſed, and the Execution did not bear,that the 
Meſlenger had uſed and given three Blaſts of the Horn,at the Denouncing 
of the Party ; which Deed, as it wasa Solemnity neceſfar to the Denoun- 
ciation, ſo was neceſlar in Formality, that the Execution ſhould proport 
the ſame to have been uſed ; and the Execution not bearing the ſame, the 
ſame could not be ſuſtained, but the Horning for want thereof ought to be 
found null. The Lords repelled this Alledgance, but found that the Uſer 
of the Horning ought to prove, that the Meſſenger truly gave three Blaſts 
at the time of his Denouncing the Rebel, which being proven, albeit the 
Execution proported not the ſame, ſeing it proported and borethat he or- 
derly and lawfully Denounced the Rebel; The Lords ſyſtained the Horn- 
ing, becauſe that word, lawfully and orderly, included all theſe Sole mnities, 
. theſame being proven to have been truly given, as faid is. Ador, 
Alter. cMiler, Fonlis & Belſhes. Hay Clerk. Yid: 22 March, 1626, $1» 
##ervel contra L. Edmiſton. | 

Hay contra Wright, March 5. 1624, 

A” Attion for delivery ofa Bond, being purſued betwixt Hay contra 
Wright, after the ſame was Exhibit by who was called as Hay- 

er of the Bond, and in whoſe hands the ſame was depofitat, The Lord: 
found, that the conditions whereupon the ſame was depoſitat, ought to be 
proven by the Oath of the Depoſitar, and would not receive the probation 
of the ſaids conditions, to be proven by the Witneſſes inſert in the Bond, 
And this was found Relevant,albeit that the Defender alledged,that the like 
reaſon was for receiving of this Probation by the Witneſſes infert in the Bond, 
as by the Depoſitar, ſeing the Depoſitar was but one of the Witneſſes in- 
ſert therein, and the reſt had the like intereſt, to know and depone upon 
the conditions, which he bad, they being all Witneſſes together, which 
was repelled. The like was done 22 Jar: 1624,Lerwonth contra Alexander. 
Actor, 
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q AQor. Primroſe, Alter, Mowat, Ratio videtur, quia deponendo apud eu e- 

Tr, jus fidem ſuns ſecuti, and ſo the parties had more confidence in him than in 
the reſt. | 

"0 Cunninghame of Mongreenan contra Semple, Eodem die, 


£ N an Action purſued at the inſtance of Cunninghame of Mongreenar, as 

[| Heir to his Predeceſſor, againſt Semple, for ReduCtion of a Service and 
de Brief of Terce. The Lords ſuſtained the Purſuit upon the produGtion of a 
l- Retour,where the Purſuer was ſerved Heir albeit it was Deduced,Served, 
and Retoured after the intenting of the Summons, which they found ſuffi- 
cient to inſtru the Purſuit, albeit he was neither Served nor Retoured ar 
that time, ſcing he was neareſt of Blood, and that perſon who only could 
be Heir, and the Service drew back the Retour to the time of the Purſuit, 
and ſo much the more, becauſe it was a general Retour, and not in any par- 
ticular Lands. Actor. Hope. Alter. Nicol/on. Hay Clerk, Vid: 20 Jannayy, 
1625, Elphingiton of Selms, 15 Feb: 1623, Hoppringle, 


Gechin contra Cochran, Eodem die. . 

N an Adtion purſued by Iſobel Gechin, again(t William Cochran her Huſ- 
'Þ band, to hear the Depoſition of Francis Keith declared to be null, which - 
was made by him as Witneſs in the Aion of Divorce, depending betwixt 
thir Parties, before the Commilſlars of Edinburgh, becauſe the ſaid Francis 
was ſuborned by the Huſband, in ſo far as he had received promiſe of good 
deeds before his Depoſition, from the Party producer of him,and which was 
performed and given to him after his Depoſition. The Lords found this 
Summons and reaſon of Subornation, as it was qualified, as faid is, Relevant 
to infer the concluſion of nullity of his Depoſition, albeit it was not Libel- 
led in the ſaid Summons of Subornation, that the good deed was promiſed 
and given and received to Depone falſly 3 For the Lords found it not neceſ< 
fary, and would not reſtrit the Purſuer to Libel or Reply, that the good 
deed was given ſpecifict, ad hunc efſe&um, to Depone falſly, but that he faid 
enough, if he Libelled and Proved Corruption, by the promiſe made by the 
Party, before his Depoſition; albeit the Excipient contended, that the Cor- 
ruption could not be found Relevant, unleſfsit were expreſly Libelled, that 
the good deed was conditionat to him, and that he Deponed fal(ly, and a« 
gainſt the verity, ſeing he contended, that of the Law any Witneſs mighe 
lawfully receive from him,who uſed and produced him, good deed, if he De- 
poned nothing againſt the truth 3 which alledgance was repelled. Actor. 
Hope & Stuart. Alter, Nicolſon younger & elder. Gibſon Clerk, Fide 
53. I 26 June, 1623. Cochran. 7 July, i692. Rented Vid: Lanfras. de Tet. vol. 5, 

fol. 217, Obi dicit fuſficere allegationem corruptele ( licet verum dixerit) &9- 

hoc, five ante, ſive poſt Jententiam 3 but Covarruvias praF. Queſt, 18, dicity poſt 
ſententiam nou poſſe recipi Reprobationes teſtinm. 


_ Ramſay contra Mackiſon, Eodem die, 
th TN an Ation purſued by John Ramſay, contra Mackiſon, for payment of 
the Sum of 500 Merks,conform to the Defenders Obligation made there- 
ion W vp9P. The Lords found, that this Purſuer bad no Aion ſubſiſting in his 
perſon, to purſue for this Debt, becauſe the Purſuer was denounced Rebel, 
and his Eſcheat gifted, and declared generally. Likeas the Donatar had 
intented ſpecial Declarator for this ſame Sum, againſt this ſame Defender z 
which being called, albeit in that ſpecial Declarator, the Donatar paſtfrom 
this Excipient, yet the intenting of the ſpecial Declarator ſo denuded the 
Rebel, that nb right remained in his perſon, whertpon be might conyeen 
the Defender, but the ſame was otily competent to the Dcfia'ar, Thisal- 
P 3 ledgarice 
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ledgance was found Revelant, to exclude the CreditorsPurſuit; for the Lord: 
found, that albeit 1t was Fus tertii, which was alledged, yet that it was 
competent to the Excipienty ſicklike as if the Purſuer had been denuded 
by an Aſfignation, which had been intimat ; and that the onceintenting of 
a ſpecial Declarator againſt him, albeit thereafter paſt from, was of the like 
force as the Intimation of an Aflignation. Actor, Aitons, Alter, Hope, 


Dowglaſi contra L. Eaſt-Nisbet, March 6. 16 24+ 
Iliam Dowelaſs being Donatar to the Eſcheat and Liferent of John 
y y Stuart of Coldinghame, and thereupon having obtained a Declara- 
tor, intents Action againſt L, Eaſt-Nisbet, tor a Declarator of Eaſt-Nivbet: 
Literent of the Lands of Eaſt-Nisbet, as holden of John Stmart, and in which 
John $tuarts hands the ſaid Lifcrent was fallen, through the ſaid L., Faft- 
Nisbers remaining Rebel year and day z the which Lifcrent was acclaimed 
by the Purſuer, as becoming in John Stuarts place, wherein he was ſurro- 
gat by the ſaid Gift and Declarator, and ſo whereby he might claim Johe 
Stuarts Vaſſals Liferent, as the ſaid John $izart might have done himſelf; 
This Action was ſuſtained by the Lords, and they found that the ſame net 
ther needed to abide continuation, nor any probation, that L. Eaſt- Nisbet 
was Infeft in the Lands holden of Fohn Start, thereby to prove him to be 
his Vaſſal, but found it ſufficient to infer Sentence, as was deſired, the Pur- 
ſuer producing John Stwarts Seaſin in the Lands Libelled, without any o- 
ther probation, ſeing if Eaſt-Nisbet was not his Vaſſal, he might diſclain 
him,and that not being done,there was no neceſſity to produce L, Eaſt-Nif 
bets own Seafin. Actor. Craig. Alter. Belſhes. Gibſon Clerk. Yid. 2 Ju 
ly, 1622. L, Kilſpindie contra Lermonth, where the ſame was done. Yid, 
infra 9 March betwixt the ſame Parties, 


Stuart contra Fodem die, 
| bas an Aon of Reduction of a Horning purſued at the inſtance of Mr, 
James Stuart Commillar of Dunkell, upon this reaſon,becauſe it was not 
ſtamped , the reaſon wasfound Relevant, & the Horning found null, for the 
Execution was not ſtamped, nor any Veſtigeor appearance, that ever any 
Stamp had been affixt thereto,albeit that the ſame bore theſe wordsof the Of. 
ficiar,giver of the CORY mair verification his Stamp and Signet wu 
affixt; which words were not reſpected,ſeing there was no appearance, thi 
the ſame had ever been Stamped,for the Horning was but lately Execute,anl 
the Charge given in September, 1623. ſo that the Stamp might have appear 
ed by ſome mark i» faFo recenti ;, but there was no Diſpute in this Proceſs far 
the Defender, but only the Horning produced by the Defender, and the 
reaſon referred to the Lords, Actor, Migill, Alter, Nairn, HayClerk, 


Monypenny contra Tennents of Lunbenny, March 9. 1624. | 

I an Attion purſued by William Monypenny,againſt the Tennents of Lun 
benny, for payment to him of the Duties and Farms of the Lands, finct 
the Date of his Infeftment, which was in Anno 1609. continually unto the 
Date of his Summons, which was in Anno 1622. By the ſpace of 12 years 
the Defenders were afloilzied, becauſe they were Infeft in the ſame Land 
in Anno 1609. for payment of a Blenſh Duty allanerly to him, who was com- 
mon Author to both the Parties; which Infeftment, albeit it was after the | 
Purſuers Right, yet being clad with continual poſleſſion, and never being Ill all 
interrupted by the Purſuer fince the Date thereof, before the intenting df R 
this late Purſuit, was found ſufficient by the Lords to defend them, and to IM h 
canſtirute them in bona fide,to bruik the ſaids Lands all the years preceeding i tr 
the gate of this Summons, free of payment of any other Duty, except ay 
nerly 
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nerly the Blenſh-Dury contained in their Infeftment, and found this excepti- 
on relevant to &eid the Purſuers AQtion, notwithſtanding of his prior Right, 
whereupon no Diligence nor Interruption was made to the Defenders, which 
might make them ſubje& to pay any other Ducy, than that which was inſert 
in their Infeftments, Actor. Alter, Chaip. Seot Clerk. id: 19 
Novemb: 1623. S. G, Hamilton. 


* Dowelas contra L. Eaſt- Niber, Bodem die, ' | 

N the Declarator purſued at the inſtance of William Dowelas, as Dona: 
] tar to the Liferenr of Fohn S194r8, whereof mention »is mate March 6. 
1624. It being alledged for the. Defenders in thar Proceſs,' wiz, by the 
Viſcount of 4ir, who was a Donatar to that ſame Literenc, that no De- 
clarator ought to be granted by yertue of the Purſuers Gift, becauſe Fobs 
Sfwart, tor whoſe Literent the Parties controverted, was not year and day 
Vaſſal to the King, the time of the granting ot rhe Gitr of his Liferent to 
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0- Wi the Purſuer, tor his Seafin was in December 1622, and the Gift is granted 
bs WY co him in Sepreaber 162 3, ſo that he not being Vaſſal year and day: before 
it: WY the Gitt, albeic he was at the Horn before the Gitt, year and day,: the 
ſo Liferent could not fall, This Alledgeance was Repelled, for the Lords 


found, thac albeit there was not a yu betwixt the Rebels Seaſin, and the 
Gitr of his Liferent, yet ſeing he had a Right in his Perſon, Which was of 
adate more than year and day axzterioy, and before the ſaid Gitt, by vers 
tue of which Right he might have taken Seafin of the Lands: controverted, _ 
at the date of the ſame Right, which was a ſufficient Title and Warrand, *' 
by vertue whereof he became potentially Vaſſal co the King, albeighe de- 
J* {Wlayed to take Seafin, or it he ſhould yer delay, and had nor yer taken Sea- 
Vid WY fin, be remaining, and being found at the Horn, year and day, fince. that 
time that he had Right, by the which he mighe have been Seaſed, and ſo 
have been aRually Vaſſal ro the King, and at the Horn a year be- 
Mr, fore the Gift, albeit nor atually Seaſed a year before the ſame,” his Literenc 
not {thereby pertained to the King, and conſequently ro the Parfyer, Aaor/ 
the Craig., Alter, Hope B Belſhes, Gibſon Clerk, Fi, 25 Foly 162.3, Lo.Ram- 
any W/ay contta E. Lothian, Et infra, the 11 Day, betwixt the ſame Parties. 
ON... , L, Touch contra E, Hume, Bodem die, TR 
f wa N an AQtion betwixt L, Touch and E, Hume,being a Cayſe of ſpecial De-. 
[ clarator,which being acceſſor to.a general one: The Lords found, that there 


= 


© peeded no Continuation in ſpecial Declarators, in reſpeR of a priviledge 
aliens in the Summons, +/x. becgule it was acceſlor to the a Declan 
tor, albeit the (pecial Declargeor was purſued for paymeng of. certain partiy 
culars, conſiſting in fatto, which of its own nature required Continuation, 
and for the which, it che Rebels (elf had incenred Purſuic, the Summon 
behoved to have been continued, and that ic was Alledged, that the genes 
ral Declarator put only the Donatar in the Rebels place, which was . Re-. 
fine MM pdlled, as faid is, in reſpeR of the preceeding general Declarator» which 
o the {Wl put the Donatar ip 2 better caſe than the Rebel, and in reſpeR of the pri- 
year Wl viledge, Actor, Stuare & Craig, Alter, Hope, Gibſon Clerk, 


,ands .. + Dowgles contra L. Faft-Nisbet, March 11, 1624, 6 be 
IF an Action mentioned before Hou the 6, & 9, of March of William Dow 
yg /as, Donatar to Fob Stuarts Eſcheat and Literene, The Lorgs tound, that 
abeie chat Gift wastaken, and given by the Theſaurer to this Donacar, at che 
Rebels requeſt anddelire,and that the ſatne was expede the Seals upoii theRe- 
bels own Expenſes, and by his Moyen obrzined,” yer ſeing the Donatar was a 
true Creditor to the Rebel z and who infiſted in that Declarator, corecover, 
P 4 payment 
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payment thereby of his true Debt, juſtly owing by the Rebel to him, that 
the ſaid Gift could not be found ſimulate, notwithſtanding that the Rebe] 
had procured it by his Moyen and Charges to the Donatar, who was his 
Creditor, which the Lords found he might lawtully do, even as he might 
pay his Debt to the (aid Donatar ;, and by that Deed the Lords tound, 
that the Donatar could not be prejudged to proſecute the. Declarator, buy 
ſuſtained the Gift and Purſuic, and Repelled this Altedgeance, the ſame 
being proponed by the Viſcount of Air, a ſecond Donatar, who deſired tg 
be preferred to the Purſuer, -in reſpec of the ſaid alledged Simulation, and 
was not preferred, Partibu ut ſupra. | Fid, 26 Fune 1622, Ingls, . a8 
Nov, 1626, E, Kinghory ,, i 3 abt) 6-4 ; 
| Lamb contra Heth, Eodems die. 

N an Aion of Improbation purſued by Fumes Lamb againſt Letitia Herh, 

who was an Engliſh Woman born,. and ever remaining in Zondon, - tor 
Improving of her Right of a Tenement of Land in Edinburgh, whereto ſhe 
claimed Right by Compryfing and Seaſin, The Lords ſuſtained this Pro. 
cels againſt her, albeit ſhe was a Stranger born and bred, and dwelling ever 
in Enzlend, becauſe the Subje& of the Adtion was for Land within Scot- 
land, whereto ſhe claimed Right, which could nor be decided bur by the 
Judges in Scots Cauſes, and ſo ratione rei-found that ſhe was ſubjeR to the 
Juriſdiction of this Realm, Actor, Nicolſon & Lamtie, Alter, Hope & 
Mowat. Scot Clerk, Vid, 12 Nov, 1624. Naſmith,' 15 'Nov, 1626, Gal- 
braith, and the Caſes there. The Action here was real, but it ic had been if 


perſonal, they had not been Judges competent, 


L. Touch contra Tennents of Dunglaſs, March 17, 1624, 
T* an Action purſued by the Laird of Touch, as Afligney conſtitute by 


William Hyme Provoſt of Dunzlaſi, to the Duties of. the P.ovoſtry, 

addebted to him, againſt the Tennents, Incromertots, and _addebt. 
ed in payment of the (aids Duties, The Lords tound the paymene made 
of the ſaids Duties by the Tennents to the Earl of Hume, who was Father 
to the Provoſt, tor he was a Baſtard and a Natural Son to the Earl of Hume, 
and which payment was made to the Father, the Son who was Proyoft be 
ing Minor, all the years of the payment, to be relevant to defend the Ten- 
nents, and that the ſaid payment was made boya fide, and. (6 ſufficient to 
liberat the Tennents ; albeit it was anſwered for the Purſter, that the faid 
payment could not be found good, which was made by them to the. Father, 
ſeing the Father could not be found lawtul Adminiſtrator to a Baſtard. Son, 
as in filiss legittims, eſpecially"Teing the Son' being a Church-man, +4z, 
a Provoſt, of whoſe Benefice the Father is not preſumed to be lawtnl. Ad: 
miniſtrator : Likeas, the Purſuer, to exclude bonam fidem, and to put the 
Defenders in mals fide, offered to prove, ' that the Provoſt had obtained 
Letters conform, upon this Proviſion to the Provoſtry, before any payment 
made to the Earl of Hame, which Provoſt alſo had choſen an Adminiftta- 
tor and Economus to him in his Benefice, and which Economus was in uſe to 
ſer Tacks to divers perſons, of the ſaid Benefice, and to receive the Pro- 
voſts Duties, and to give Acquittances thereupon 5 Likeas, the ſame Ten- 
nents were conveened at the Provoſts inſtance, and this Economus per expreſ- 
ſem in an Action of Improbation, which was a ſufficient Jatimation that 
he was the perſon, to whom the only payment ſhould have beerr made, and 
to none other 5 which Reply was repelled, and the Exception and Pay- 
ment made to the Father ſuſtained, and found done bon fide, ſeing the 
Father was found to be lawful Adminiſtrator to his Baſtaxzd+Son was in rhe 
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"oc which are given to him by the Father, as was this Provoſtry; where- 
1 —_— feceel, and provided by the Father z and alſo, in reipe&R that 
| the Defenders offered to prove, that the Duties payed by. them to the Fa- 
ther, were converted and applyed by the Father ro the Intertainment and 
Maintenance of the Provoſt at Schools and Verrue, partly within, partly 
without the Country, which was found, being applyed to thar aſe, to be 
as ſufficient, as if the payment had been made to the Prov ſts ſel, or to his 
Economus, 2uia extraneus poref? dare Curatorem rebus 4 defuntto minors 
relictis. ARor. Stuart & Craig. Alter, Hope. Gibſon Clerk. ; 


Cant contra Cheiſly, March 18, 1624, : ; | 
Arbara Cant being conveened as Intromiſlatrix with the Goods and 
Gear of 11iliam Muirhead, her umquhile Husband, to Pay to Mr; 
th, Robert Cheiſly the Sum of 300 merks, addebted ro him by her ſaid Huſ- 
band ; and ii.e alledging that there was Executors confirmed before the in- 
he MY tencing of this Purſuir, ro whom ſhe was only anſwerable for her Intromif- 
' BY fion, and not to any Creditor, who ought to purſue the Executor, and not 
ver YL her, This Exception was Repelled, in reſpe& of this Reply, beari 
that the Detender had intrometted with as many of the Movables and U- 
:he BY tenſils of the Houſe,as would pay this Purſuer of his Debt, by and atcour 
the WY the quantity of the Utenſils confirmed in Teſtament, and which Incromiſ- 
, & BY fion of the ſaid further quantity, was reterred to the Relias own Oath, 
and which was found relevant by the Lords, to the effe&, that the parti- 
T culars ſo intromerted with by her, and nor confirmed, might be made forth, 
coming to the Purſuer pro tanto, to fatisfie his Debt : And the Zords ſu-= 
ſtained this, and tound no neceſſity to ſeek a Dative adomiſſa, as the De- 
fender alledged ought to have been, ſeing this Sentence was ſufficient co 
her, to liberate her pro tanto, at all hands, Actor. Howes, Alter, Nicol= 
H "Bi ſon. /id. 5 Feb, 1623, Shaw contra Affie#, trom the which this di a 
-0l- BY becauſe 1n that, the Teſtament was given up'by the Relidas ſelf, and her 
h Bairns confirmed Executors, ſo that her fraudulent omiffion oughe nor 
nt BY to be profitable to her : and in this Cauſe, Strangers, viz. two of rhe De- 
6B) {uncts Creditors were confirmed Executors, who gave up the Inyenrar, and 
” WH not the Relie., | Abs | 
The like Caſe was-Agitate upon the laſt of March 1626, betwixt Touris 
and Dowelas, wherein the Daughter being called as Intromettor with her 
Fathers Goods, to pay his Debt to the Purſyer, the Defender alledging, 


her, BF: hat there was Executors confirmed to him, and at the Term a gned to 
0", Bl orove, producing a Teſtament, where another Creditor was confirmed for 
Ad. is own Debt, which being quarrelled by the Purſuer, as nor ſufficiens, 

bo to exclude his Action _ ſt che Intromiſſatrix, where there was only (o 
4 much confirmed, as would pay that one Creditor confirmed Executor,. The 


Lords reponed the Parties to-prove, or to elied and purge the Intromiffion, 
nent Bi notwithſtanding of that Confirmation, which was not reſpe&ed,- and was 
not found neceſſary, that the Party Purſuer ſhould be compelled to take a 
Pros WY Dafive ad omiſſa, bur ſuſtained the we An the Intromiſlatrix, excepr 
as ſhe purged her [atromiMon, | See the Caſe following, and 5 Decemb, x 626, 
Faffray contra Gray, 13 Feb, 1627, Knicland contra Baillie, 


Fer | 
f ol . Cochran Contra Stargeon, March 20, 16243 — 
, and. [N the Aion purſued 'by Fames Cochran Burges of gorge av4inſt 
Pay- Helen Sturgeon, 25 Intromiſſatrix with the Goods of her umquhile Huſ- 
, the Wl band, for, payment of a Debt-owing by het Husband to che Purſuer,'”,” The 
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ſtanding that ſhe alledged, that there was Executors Confirmed, in reſpe& 
that they were not Confirmed before the raifing of the Principal Summonsin 
this Cauſe, and before the Execution thereof, albeit they were Confirmed 
before the day of Compearance, to the which the Detender was Summoy- 
ed, which was found not to be ſufficient, albeit the Commillars in their Ju. 
dicatories admits Confirmations before Litis=conteltation, to be ſufficient tg 
liberat perſons conveened as Intromettors, which is not received before the 
Lords ; and where the Defender would have purged her latromiſſon, bein 
condeſcended to be of Wares in her Huſbands Merchand Buith,in the Town 
of Dunce, where he diwelt, ſuch as Pepper, and Spices, and ſuch like other 
Wares, which ſhe alledged was ſold by her,for the ſupply and necellar ins 
tertainrtient of her felf and her Bairns, in: Meat and Drink, Having no other 
means wherewith to intertain them 3 the ſame was not ſuſtained, but the 
Lords found, that ſhe was anſwerable, as Intromiſlatrix to the Purſucr, for 
his Debt owing by her Huſband. Actor. Nicolſon younger. Alter, Miller, 
——_ precceding Cauſe, ang the caſes there cited,” and 14 July, 1526, 
mith., 


Mckenzie contra T\, of Elgine, March 23. 1524. 
N an Attion betwixt Mckenzie and the Town ot Elgine, for payment of 
Thirle-Multures altri&ed to the Miln of Elgire, cortorm to an void In 
dentor made betwixt the Town of Elgine & the Monks of Plujcardine, where 
in the Inhabitants of Elgine are expreſly bound to Grind their Corns at that 
Milngas well growing on their Lands,as the Corns they ſhould happe no buy 
from Strangers, or others about in the Countrey, The Lords touiid, that 
albeit the Indentor foreſaid aſtricted the Inhabitants to bring rt} «11 Corns to 
the ſaid Miln, tam creſcentes, quaus pervenientes ad eos ſine exemptione qualitun. 
que, yet they were not holden to pay Multure, nor to Grind any bougiit 
Corns, growing out-with their own Lands, at the Miln Libelled, « xcept 
only ſuch Corns as ſhould be Grund by them, ſo that they might not Grind 
the ſame at no other Miln,but at the Miln Libelled,; and if they. conray« un. 
ed, that they ſhould be holden to pay aſtrifted Multures therefore $5 and that 
they were not ſubje& to pay Multure for any Grund Corns, ſuch as Meal; 
Malt, or other Grund Corns, which they ſhould happen to buy ,out-with 
the Lands Libelled, and'which grew not upon the ſaids Lands, the fame be- 
ing Grund before they bought the ſame 4 and that the aſtriction ſtruck only 
#t ſupra, and that Corns bought by them without the Territory, although 
brought within the Territory after the buying thereof , and albcit the (.,me 
were made in Malt, whereby they tholed both Fire and Water,” yet it th y 
were not Grund at any other Milo,but were fold before they were Grund, 
that the Parties ſhould not-be, ſubjeRt. to pay Multure therefore, - Aer, 
Stuart & Mowat., Alter, Hope & Nicolſon. Scot Clerk. Vid: 11 & 12 Ju, 
1621, Nathaniel Keith and William Dowglaſs, 21 March, 1637. Cuthbert 

contra T, Innerneſs,, h ROTTTY 

Browr: contra Tennents, and Haliburtox,, Fodem die. - | 

| jo gr purſued at the inſtance of one' Browr,, for making of the 
Maills and Duties of a Tenement -of Land in Edinburgh forthcoming, 


which was Arreſted inthe Tennents hands, for ſatisfying of a Debt owing 
to him by his Debitor, Maſter tothe Tennents,. and Heretor of the Land; 
wherein.compeared one Haliburton, who had acquired from, thre {aid Here- 
tor, Infeftment of .the ſaid Tenement, before the Purſuers Arreftment, fot 
Debt owing to the ſaid Haliburton,and who had ſet a Back-Tack tothe He: 
retor, the common Debitor, tor yearly payment of a certain. Duty, with 
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Proviſion if he failzied in payment;two Terms, the Tack ſhould expire,and 
the Land remain with him 1rredeemably, whereupon he had obtained a 
Declarator, decerning the Tack to be expired , which Declarator was ob- 
0- tained in Decem: 18, 1623. and the SummonsandAGtion wasintented, before 
Ul. the Term of A artinmaſs the ſame year 1623, which Terms Maill was only 
t0 controverted in this Proceſs; wherein the Lords, notwithſtanding of the 
he I datc of the Summons, and _ Declarator, preferred the Purſuer, who 
ng had arreſted before the date of the ſaid Summons, and would. Not draw. 
vn back the Declarator, to give the Excipient right to the faid Terms Duty 
&« I preceeding his Sentence; but found, that it ſhould begin only to take effe& 
in» BY tor the ſubſequent Terms, notwithſtanding of his Heretable Right preceed- 
ir ing the Arreſtments And the. Lords found, that the Arreſtment affeted 
he I the Maills of thatTerm, albeit it was laid on before the Termof payment, 
for WM and betore the ſame could be ſought from the Tennents, ſeing the ſame was 
er, WM running and dies cefſit the time of the Arreſtment, Actor. Mowat. Alter. Hali- 
26, BY burton, Vid: 1 March,n623. L.Blair, 39 Novemb: 1623, Key contra Colihird, 

and the other caſes there cited. 24 March, 1626, Gray, 24 Novemb: 1626s 

Glen.16 Feb:1633. Harper contra Jobntor, n 


of Duff contra Kellie, Eodews die. KJ | 
IN. N an AQtion of double Poynding betwixt Duff and Keliez The Lords 
ic: WY would not ſuſtain a Diſpofition made by a common Debitor to ſundry 
lat BY perſons, done to one who was a conjunct perlon, viz. Brother in Law to 
wy {Mthe Debitor, bearing, to be done for onerous Cauſes,and for ſatisfying of a 
hat WW Debt owing to the Receiver, <xcept the laid party,to whom the . lame was 
. 10 WMmade, ſhould qualifie, and produce, and inſtru the Debts, for the fatiſ- 
n. fy ing whereof the ſaid Diſpolition was made, otherwiſe than by the con= 
fellion contained in the Narrative thereof; and the Lords repelled the al- 
lJedganceywhereby the Party alledged, that he ought not to be compelled ta 
produce, as ſaid 1s, ſeing he alledged, that the Party who was Maker of the 
ſaid Diſpoſition, and common Debitor, as ſaid is, was not a Bankrupt, the 
ime of the acquiring of the Diſpoſition controverted, but was a free per- 
Won, not being at the Horn at thac time, and who, had Goods and Gear of 
his own, anſwerable to have ſatisfied the other Creditor contradidtor, by 
and attour this Land Diſponed ; ſo that it was lawful to him to bave taken 


'nly Wrbat Diſpoſition etiam,ex cauſa donationis, albeit there had been no other 
ugh {MWcaulſe of Debt preceeding, which was __—_ by the Lords :. But the con- 
me {ſtrary hereof was decided in the Attion betwixt. Mark Ker and Hoppringle 


by Interloquutor and thereafter was ordained to be further heard, Ar, 

owat, Alter. Davidſon & Boyd. Gibſon Clerk. FYid; 20 Feb: 1622. Young 
ontra Denniſton, 21 Feb: 1623, Craw contra Irvine, 6 Marth 1632, L. 
zarthland, 22 Novemb: 1630. Mark Ker, 28 Jan: 1625, Livingſtone, 


: Hamilton contra Livingſtone, Fodem die. be Sus 
N an AQtion betwixt Hamiltoy and Livingſtone of Belitane, whd being 
obliged to pay to Hamilton 1000 Merksin Tocher with his, Daughter at 


' the {Wacertain Term, of long time paſt ; to the effe&t the ſame'might be employ- 
ing, Wed upon Land or Annualrent, for yearly, profit to Hamilton and bis Spouſe 3 
ving {Wand Þeing purſued for the yearly Annualrent of all Terms ſince the. Term of 
znd; MWpayment. The Lords found, that albeit by the deſtination of the Contract, 
Jere- MWthe Defender was obliged to.pay the Sum, to the effe& ic might be ſo em- 
r, fot Mployed by the Purſuer; yet ſeing the Defender was not obliged himſelf tg 

He- {Wimploy it , andthat the Purſuer had never ſought it after the Term of pay- 
with {Wiicnt, before this preſent Purſuit z and that the Defender was ſpecially o- 
i[ton Q'2 bliged 


' | . = " ran 2 1 K&\? 
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bliged in the Contract, in caſe offailzie of payment at the Term, to pay only 
a liquidat Sum for penalty, that the Defender was not holden to pay An« 
nualrent. AQor, Alter. eMiler. Gibſon Clerk. Fid: 29 Novem: 1626, 
Scot contra L. Gallaſhiels. 21 June 1626; Murray contra Scot. The like waz 
done before, betwixt L. D»ndafſs and Mr, John Sharp, and 21 Novemb: 1623, 
L. K inblechmonth. h 

Inglis contra «4»ſtineand others, March 26, 1624.  ..... 
N an Aion of doublePoynding at the inſtance ofthe Tennents of Eafter-Gel. 
|| lettie, for the Maills & Duties of theſe Lands,which were claimed by James 
Inglis 8 Alexander Dowglaſs hisAſligney,and by Gilbert Apſtine, and ſome Part. 
ners, to whom the ſaids Lands were ſold by ContraQ, no Seafin following 
thereupon; by Rodger Duncanſon Heretor of the ſaids Lands, far relict ofa 
certain Debt proportionally undertaken by the ſaids Partners, for the fail 
Rodger on the one partz Likeas on the other part,the ſame Farms were claim. 
ed by Sir Alexander Naper, as Donatar to the Eſcheat and Liferent of the 
ſaid Rodger 3 and having obtained a general Declarator, and intented a ſpe- 
cial Declaratorof the ſame, in reſpe& whereof, he claimed the only Right 
to pertain to him, of the Farms ofthe aids Lands, during the ſaid Rodger 
lifctime 3 and which Gift was purchaſed by him ſince the ſaid ContraQ made 
with the Partners, in the which Contra@ the ſaid Sir Alexander was allo : 
Partner, and Contra&er with the reſt. The Lords found the Partners, and 
Sir Alexanderasa Partner, ſhould be anſwered of the Duties of the Land 
and thar ilk one of thein ſhould have their own part thereofgaccording to the 
proportion of their Debt, by them undergone by the ſaid Contract , an 
that Sir Alexander Naper, as Donatar, could not claim the whole, by vertue 
of the ſaid Lifcrent-gift and Declarator ; for albeit any other Donatar woull 
have been preferred tothe ſaids Partners, ſeing the ſaid Rodger the Rebel, wa 
not lawfully Denuded by the ContraR, but that he ſtanding Infeft, and 
they never Seaſed, his Rebellion made his Liferent of the Lands to apper 
tain tothe Donatar: Yet the Lords found Sir e&lexander Naper could nd 
have preference, which another Donatar would have had, feing he bein 
a ContraQter with them, and Partner by the foreſaid Contra, which w1 
ContraFus bone fidei, and wherein they were all bound to others, faithful 
to aſſiſt others, conform to their Security made by the ſaid Contra 3 inn 
=_ of that Clauſe none of them could do any deed, which might derogi 
rom the effe& of that ContraQ, and prejudge any of them of the benefit 

thereof. Aﬀor. WHowat & Ryſſel. Alter, Nicolſon younger. Gibſon Clerk, 


Liddel contra Robbs, Eodem die, 'e 

N a Suſpenſion betwixt Liddel and Robbs, whereby a Decreet was deſire MY x 
to be Suſpended, which was Transferred before the Commiſlar of 4» WM x 
F. 

(s 


dene, the principal Decreet being rcovered, betore the Provoſt and Baill 
of Aberdeen ; In the which Suſpenſion, the Loyds found the Reaſon there 
of Relevant, and the Decreet of Transferring foreſaid, given by the Con-Ml a 
miſlar of Aberdeen to benull, becauſe the Lords found, that the Commilln 
Power and JurisdiQion extended not, to Transfer the Decreet, and Set 
tence obtained before any other Judge; Likeas they found, that no hy 
or Judge had Power to Transfer the Decreet given, and. pronounce i0 
another Inferior Judges Court ; For albeit a Judpe might Transfer the Sen 
tence, in ſome Caſes, given in his own Court, yet he had not that Powe, 
in Sentences pronounced in other Courts, but ſuch Transferrings ought t0 
be ſought in the Soveraign Courts, to which the other Judicatories wett 
ſubaltern. And this was found, albeit the Decreet of — 
del 
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efired to be maintained, as properly” belonging'to the Junifdition of the 
_—_ and as being a Conbkiſtorial Matter , becauſe the Decreet was 
Transferred «Jive, only in theExecutors of the DefunAa,obtainer ofthe Sen« 
tence,and ſq.pertaining;tothe Executors,therefore the Commiſlar was Judge, 
which was Repelled. AQor: Mowat,. Alter, Nicolſer younger.GilſonClerk. 
Yid. July 21, 1631, Adamſon contra Maſterton, Jan, 18. 164" Naſtmjih. 
Paip contra Keith, March 27, 1624. | CITE 

N a Suſpenſion of a Decreet given;by the Sheriff of Aberdeen, betwixt 
Paip and Keith, decerning a Bond''to be regiſtrat, and: payment to 
be made by the Defender, of the Sum of Money contained in the Bong, 
which was particularly expreſt in the Decreet,' and the Defender therein 


ng decerned to pay the Sum. The Lords: found the Decreet null in that 
fa ſame Suſpenſion, becauſe the Obligation' was not inſert ad hogan in the 
aid Sentence, albeit the Subſtance thereof was contained therein, for the De- 
Ms 


ſender was but a Cautioner, and the Principal was not conveened, and the 
Obligation not being Inſert, prejudged the Cautioner, of the remeid of 
his Relicf, againſt the Principal Party, Actor Paip, Alter Davsdfon & Ruſ 
ſel, Hay Clerk, 


L. Carriehill contra Executors of Cumming, March ult. 1624. | 

N the Aftion purſued by L. Cxrrehill, whereof mention ismade March 
2, 1624. The Lady Cowie being conveened as Executrix to her Hu. 
band, who was Executor to umquhile Walter Cowie, Debitor to the Purſuer, 
for payment to the ſaid Purſuer of the Debt, owing to him by the ſaid 


| w Walter, The Lords ſuſtained the Action againſt the Defender, for ſo much 
5 of the ſaid DefunRts, vis. Walter Carrieys Goods and Gear, as wert intromet- 
BY ted with, by the Laird of Cowie, before his deceaſe, or by his Lady, who 


is Defender, at any time fenſyne allanerly, and found Proeefs againſt her 
allanerly, for her own and her Huſbands Intromiffion, with any of the faid 
Walters Goods,to make her anſwerable pro tanto, tothe Purſuer for his Debt, 
and not to make her ſubje to pay any further than her, and her Huſbands 
Intromiſſion extended unto, in reſped that the ſaid umquhile Walter Curri-' 
ors Teſtament was Confirmed in Faly, ſhortly thereafter, viz. within a half 
year after Walters deceaſe, after which Confirmation, the Executor Con- 
firmed,vis, the Laird of Cowie died in Avgui#,that ſame year ; ſo that for the 
ſhortneſs of time interveening betwixt the Confirmation, and the Executors 
deceaſe, he could not of reaſon be ſubjeR, in any more than was Intromet- 
ted with by him, and conſequently, that his Executor could be no further 
anſwerable than himſelf, except pro tanto, if (he intrometted with any more 
ſenſyne her ſelf, and where the Defender deſired ſome defalcationh of her 
efirel Huſbands Intromiſfion foreſaid, of ſome particular Debts, payed by her 
Air WY Huſband to Walter Carriers Creditors, The Lords' would not allow any 
all BY Article of Defalcation, for ſuch Debts alledget payed by him,after the time 
there BI of the Intenting of the Purſuers firſt Action, which was moved- by him, 
Con- Bi agaiaſt the Laird of Cowie, in his own Life-time, and before the Teſtathent 
mill Wi was Confirmed by him; albeit the Defender alledged,that the ſaids Debts. 
yi was given up by the Defun&, with his own mouth, and contained in his 
er 
cog 10 


Teſtament, ſubſcribed by himſelf; and being a Teſtament Teftamentar , 
whereby it was alledged, that there needed no further Warrand to pay the 


e Sel BY ſameybut theTeſtament it ſeland the Parties Diſcharge,it being a true Debt, 
Powe, BY which Alledgance was repelled 3 For the Lords found, that the Execuitor 
ght 10 BY being once Summoned, before Payment, and before Confirmation of the. 
z welt 


Teſtament, the Teſtament unconfirmed, albeit bearing the Debts, could, 
Q 3 not 
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deſired 
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not be a Warrand to exoner him,in his Paymentthereof, there being noSen; 
tence recovered thereupon, again(t him, whereby to prejudge -the Purſuer 
of his Debt, at leaſt of his Proportion thereof, amongſt the reſt of the De. 
fun&s Creditors, ſeing by his Citation, he had timouſly interrupted the 
Executors voluntary payment. Partibus ut ſupra, March 2,- 1624. Vid, 
Feb. 20. 1627. Duke of Lenpox. 


Lady Dun and her Husband contra Li Dun, Eodem die, 

N an Action purſued by the Lady Dur, and Sir John Carnegy her pou, 
|| againſt the Laird of D##, as Intromettor with the Corns growing upon 
the Lands of , pertaining to the Lady, Purſuer, in Liferent, which 
Lands were poſſeſt by a Tennent, to whom the ſame was ſet for a certain 
Farm yearly, and from the which .Tennent the. Defender had received all 
the Corns, growing upon the ſaid Liferent-Lands3 and therefore he wa 
purſued for Payment of the Farm, adebted to her therefore, by the Ten: 
nent, The Defender alledging, that the Tennent foreſaid, as he occupyed 
the Purſuers Lands, the Cropt lybelled, ſo alſo he was the Defenders Ten- 
nent in other Lands, the Corns growing upon both the Lands being led, a 
they were wont of before, to the Barn, and Barn-yeard, upon the Ground 
of the Excipients Lands; and at the Term of payment, he received from 
the Tennent foreſaid, delivery of his own Farms by Peck and Bol, 
which he might very lawfully do, and had no neceſlity to know wherc 
the Corns received grew, whether on the Purſuers Literent Lands, or not, 


This Alledgance was repelled, for the Lords found, that the Corns groy. 


ing upon the Purſuers Land, were Hypothecat to her for her own Farm; 
and that therefore, according to the Quantity of the Corns growing upon 
that Ground, Intrometted with by the Defender, he ſhould be anſwerable 
for the Farm. pro tanto; and where the Defender further alledged, that at 
the time of his Intromiſlion, the Tennent had as many Horſe, Nolt, Kine 
'and Sheep,as would have payed the Purſuer her Farm, and fo that he ought 
not to give back the foreſaids Corns received by him boxa fide, as ſaid is, 
This was alſo repelled; for the Lords found, that the Corns growing on the 
Ground, was firſt and principally Hypothecat to the Maſter for his Farm, 
in the which he was preferred to all vthers z and that he had his firſt Eled- 
on of the Corns, before any other Goods, pertaining to the Tennent, if the 
Maſter pleaſed to ask the Corns, rather than any of the Tennents other 
Goods, wherein the Maſter had his Preference, and EleQion before other, 
AQor. Aiton. Alter. Hope & Fleſher, Gibſon Clerk. Vid. Feb. 3. 1624. Hay 
es, & Jan, 15, 1625, Stuart, July 25. 1628. Hay contra Keith, June 29, 
1542, L., Polwart, 


| L, Rattray contra Wedderburn, Eodem die, 

N a Suſpenſion raiſed by Rattray, againſt Mr. David Wedderburn, 
I Aſligney conſtitute to the Liferent of an Annualrent, and Profit df 
a Sum of a thouſand Merks,pertaining to L. Dramlequhy his Cedent, The 
Lords found a Liferent-Right was not ceſflable by a Cedent, being at the 
Horn, the time of the making of the Afſignation, 1n prejudice of the Cre 
ditor, at whoſe Inſtance he wasat the Horn, albeit the Aſligney alledged, 
that theA& of Parl, prohibiting ſuchAſſignations to be made by Rebelsex 
tended only to Aſfignations of Goods and Gear, which were meerly Move- 
ables, and comprehended not Liferents, which healledged might be aſlign- 
ed by a Rebel, the ſame being given toa Creditor, for a Juſt Cauſe, which 
alledgance was repelled 3 For the Lords found, that fuch Liferents could 
not be aſſigned, in prejudice of the Creditor , and this Liferent was oily 
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confitute by a Bond, whereby the Profit of the Sum was ordained to be 
payed to the Father, during his, Lifetime, but this in _Heretable Rights 
holds not. ARQor. Raſel, Alter, Nairn. Vid; March 2T, 1623, Cunningham 
contra E. Glencairn, Feb. 10, 1624. Sir John Ker, January 27. 1630. Roſs 
contra Hume, 


L. Dunipace contra Sandir, March alt. 1624. 
N a Suſpenſion berwixt L. Dwmipace, and Mr, Patrick Sandis, as Aﬀig- 
ney to an Obligation conſtitute by one Erskin, the Charges being defir- 
ed to be Suſpended, becauſe they were given at the Athgneys Inltance,after 
the Cedents deceaſe, the Aſhignation not being Intimate in the Cedents Life- 
time; The Charges were ſuſtained for this Alledgance, wiz. becauſe the L, 
of Dunipace, who was Debitor by the ſaid Obligation, had treated ſundry 
times with the Afſigney anent the payment to him as Aſfigney, of the faids 
Sums, and had offered tohim ſome fatisfaRtion therefore, which was refcr- 
rd tothe L: of Dunipace's own Oath, and which the Lords ſuſtained, as:a 
ſufficient Intimation, he knowing the ſame, as ſaid is, in the Cedents Life- 
time, and which the Lords found als ſufficient, as if Intimation had been 
Legally and Formally made; for by his treating with him as Aſligney, he 
acknowledged the Aſſignation, as if it had been Intimat. AGor. Aitor. 41- 
ter, Mowat, Gibſon Clerk. Fid. June 15, 1624. Adamſon, Novem. ult. 162 2: 
Durham, Jan. 23. and 27. 1624. Stevinſon, March 14. 1626. Nibet contra 
Walliazjon, Jan. 8. 1628, L. Halkgrton. 


Strachan contra Scot, June 8, 1624. 7 
N an 4Qtion purſued by Mr. James Strachan, againRt [Sir John Scot , as 
| Exccutor, or Intromettor with the Goods and Gear of umquhile Jawes 
Conrty, for payment of ſome Moneys adebted to the Purſuer, by the ſaid 
umquhile James Conrty,and which Sums was referred to the Defenders Oath 
of verity, who being at the Horn, when he was defired/by the Purſuer, to 
be holden as confeſt, for not Compearing to give his Oath, being lawfully 
Summoned to that effe&, The Lord: found, .that his being at, the Horg, 
being a Cauſe why he could not compear, ought, to ſtay bim,to be holden as 
conteſt, albeit the Purſuer obtriided no Horning againſt bim, and albeit, it 
was in his own Cauſe wherein he was Summoned, and that it was his own 
default, through not relaxing of himſelf, that he compeared- not; And the 
Lords granted a Commiſſion to any Judgethe Purſuer pleaſed, to pals pris 
vily to ſome privat part, where the Defender might ſafely Depone, and to 
take his Oath upon the Summons. Aor. Ryſell, Alter, Scor. Gibſon Clerk. 
But this Deciſion is of an evil preparative, and not to be, obſerved; for 
hereby the Rebels are in better caſe, than, the King's free and obedient 
Subjects, who will be holden as confelled, being lawfully Cited, and who 
will not obtain commiſſion, except upon lawful excuſes of Sickneſs, veri- 
fied, or ſuch like 3 Thereafter the Purſuer refiled from referring of the Sum- 
mons tothe Parties Oath, and offered to prove the Defenders Intromiſfign 
by Witneſles, which was, permitted, and granted by the Lords. Vid. 15: 
Tuly 1624. Dickzon contra L. Coldingknows, | 
|... . L, Touch.contra E., Hume, gone "gf © WR WY _ 
N an ARion betwixt. the L. of ,Toxch, and the E. of Hume, after Litis- 
L.  conteltation was made, and. the Term Probatzon.come, admitted 
for proving. of an Exception, the Purſuer dcfired to he. permitted, to Pro- 
pone and-Keply for. clieding. of that Exception, which Reply. was newly 
corhe.tÞ his Knowledge,ſfince Luiſconteſtation, and whereupon he was con- 
tent' 20, make Faiih, The Lords found, that after Litiſconteſtatlon, neithes 
2% ) 4 ; * Exception, 
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eption, or Reply might be proponed, as mowiter weniens ad notitiang) 
_ the ſame corfified h. Jure, ſeing no Party ought to be ignorant ot the 
Law; and therefore that Alledgance,of nouiter venientzs ad anres, could not 
be decerned to be proponed by any Party,but where the ſame conſiſted in 
faFo; and alſo where the Proponer inſtantly ſhewed the Inſtruction and 
Verification thereof, butit being conteſted by the Defender, that it was a. 
gainſt all Law, to ſuffer a Purſuer to propone a Reply, as woviter wenien; 
ad notitiam,ſeing that was only competent in an Exception, and not in a Re. 
ply. The Lords gave no anſwer to this doubt, if the Purſuer might Pro- 
pone a Reply , as noviter perveniens ad notitiams, or not, but left it unde. 
cided. Actor. Stuart & Craig. Alter. Hope, Gibſon Clerk. Yid : June 8, 
1627. Craufurd contra Cunningham : Jan. 20. 1631, Gordon contra Þ, of 


Gaſoway, 


Strachan contra Scot, Fune 15. 1624, 
N this above-written Cauſe of Mr. James Strachan, of which the 8' inſtant 
the Defender compeared, and proponed an Exception,that he could not 
be conveened as Intromettor withFames Conrtie-Goods, fc. be cauſe the ſame 
were diſponed by the wma in his ownLife-time, to Daniel Melvil.who 
after the ſaidDiſpoſition,diſponed the ſame to the Defender, To which it was 
Anſwered,by thePurſuer,that that Diſpoſition behoved to be repute  ſormulat, 
ſeing James Courty Deſponer, remained in Poſſeſſion of the Goods, to the 
time of his deceaſe, notwithſtanding of the Diſpoſition, after whoſe deceaſe 
the Defender Intrometted, This Reply was found Relevant to elide the 
Exception. And the Lords found it not neceſlar to the Purſuer, to Reply 
any further, that the ſaid Diſpoſition made to Dariel eMelvil, was to the 
Defenders behove, but found it ſufficient to Reply, that the Diſponer re- 
tained the poſleflion to the time of his deceaſe, and that thereafter the De- 
fender Intrometted. 
Adamſon contra M*mitchell, Fodem die, 
| hows Suſpenſion, theLords found, theParties Knowledge not equivalent to 
an Intimation ; for an Intimation ought to be Legally, and Solemnly 
made, to put a Party in mala fide, to do any thing againſt the ſame, and 
albeit any Party knew that which formally required Intimation, yet that 
Knowledge, albeit it were confeſſed by the Party, couldnot put him in ma. 
la fide, where there wasnot a Legal Intimation, ſeing he could not be pre- 
judged by that Knowledge, whjch was not made known to him by the Law, 
and ſo which wasnotneceſlary to them to know,and thereby was not bound q 
V 
| 
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nor obliged by that Knowledge. AQor. Alter. Cunningham, Vid 
Novem, alt. 1622. Sir James Durham. March uli; 1624. L. Dynipace 
contra Patrick Sandis, and the Caſes there. 


Finlaſous Wife contra Wood, Eodem dic, HH; 

TI an Aion of Double Poynding betwixt Walter Finlaſons Wite and 
Fohn Wood, who for a Debt owing to him by the ſaid Walter, had com- F 
pryſed an Annualrent, wherein the ſaid Walters Wife was Infett out of the R 
Lands pertaining to the Lord Sarquhar, and which Compryſing being de- C: 
duced at the inſtance of the ſaid Fohn Wood, againſt the ſaid Walter, for the ; 
ſaidAnnualrent,in ſo far as it pertained to him j#re mariti,it was quarrelled, 
becauſe the Wife, who was principal Party, having Right to the Annual- 
rent, and in whoſe perſon the ſame was principally inherent, (tor'ic belonged F 
. Only to the Husband pro z»tereſſe ) was not cited to' the deducing of the 7 
- Compryfing, whoſe kighr could nor be raken from her, except the had il ** 
been expreſly called thereto, This Alledgeance was Repelled,- and the 
ance Com! 
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Compryſing was ſuſtained z for the Lords found no neceſſity ro Cite her, 
ſeins there was no Right compryſed from her, bur only the Right which 
the Husband had thereto jure mariti, during their Marriage ; ficklike, this 
Compryling being quarrelled, becauſe it was deduced by Fohny Wood, who 
the time ot the deducing thereof, was payed of the Debr, tor, the which 
he compryſed, This alſo was Repelled, becauſe the Payment was made 
by the Cautioner in the Bond granted to him, to whoſe uſe, and tor whoſe 
relief, albeit in his name, the ſaid Compryling was deduced, Adtor, 41ton, 
Alter. Nicolſoy younger, Grbſon Clerk, 
Crawford contra Wood, Fuxe 17, 1624, OL 
N a Suſpenſion betwixt Crawford and Wood, The Lords found a Decreet 
given by the Provoſt and Baillies of Edinbs, gh, which was (uſpended 
then, tobe null ſummarly, without RecuQ'on ; becauſe the lame was gi- 
ven againſt the Suſpender, as holden as conteſt, being ſummoned to.give 
his Oath by one of the Town Officers, and his Execution having no Wit- 
neſles, in reſpe& whereof, that Citation was tound could not be (uſtained, 
and the Decreet therefore was null, a'beir it was alledged againſt the Su» 
ſpender, that the Form within the Butgh of Edinburgh, was, that Exe- 
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q cutions made by their Officers, was mace without Witneſſes, and that the 
oy Officers were (worn: in Judgment, upon the verity of their Execut:ons ; 
hs which Form rhe Lords would not allow, becauſe thereby the ordinary mean 


of Improbation, v/z. by the Witneſſes, was taken away. Scor Clerk, V1d. 


- 25 Fuly 1626,L ickſon contta Anderſon, 11 Fuly 1634,Hay contra L.Gecht 
ly | Clerk contra Brown, Eodem aze, | | 
TM He Lord's are in uſe to find Decreets null, which are given by any ine 
re- terior Judges, upon the Defenders Confeſſion and Conſent, where 


Je. Y the ſaid Conteſſhon and Conſent is not warranded by the Subſcription of 
him,who gives the ſame, extant in the Pioceſs,, and finds the Afertion of 
the Clerk, or his Minut in the Proceſs, not authorized with the Parties 
Subſcr:ption, no Warand to pronounce Decreer thereupon, except. thar 


| n the (aid Contefſion proceed,and be made atter Citation, made to the Deten- 
oy] der to compear,to give his Qith-of verity before the Juige, upon the Libel 


h and Claim,the (ame being reterred ro his Oath,and the Term circumduced g 
* WW which was found this day in the Aion betwixt Clerk contra Brown, and of 
before in the Action betwixt Door Felly and Fohn Ulry, 


_  . Somervel contia her Fathers Creditors, Fune 25, 1624. | 
wo Ean Somervel Daughter ro umquhile Samuel Somervel Burges of Edin- 
] burgh, being Chaiged to pay a Sum, wherein her taid umquhile Father 
pare was Cautioner for Parrict Somervel, which Patrick was Brother to her Fa- 
ther, and Tutor to hery atter her Fathers deceaſe ; and which Patrick be- 
' coming Bankiupt, the ſaid Fean being charged to pay, ſhe Suſpends, and 
deſires, ſeing ſhe is a Minor, and that her Father was only a Cautioner for 
that prificipal Debitor, who ſenſine became her Tutor , and fo ſeing ſhe is 
1 diſtreſt tor her Tutors Debt, therefore that ſhe might be free of any per- 
06 ſonal Execution,to be uſed againſt her by Caption, or Warding of her Per- 
de- ſon, during her Minority, The Lords ſuperceeded all perſonal k xecution 


- ot Caption and Warding of the Perſon of the ſaid Feay, for the ſpace of 
a a year after this date, after the expiring whereof, they would coulider, if 
nn any further Prorogation ſhould be granted, bur prejudice'ot all other law= 
Go ful Execution againſt her Goods and Lands : This Woman was paſt $our- 
h 1d teen years of Age, Actor, Cunninghame, Alter, Hay Clerk, 

ore 'R Commilſlar 


0s 
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Commiſlar Bannatine contra Cranſion, Eodem die. 

R. Fames Bawnatine Commiſlar of Edinburgh, puriues | 

M Cranſton of Skatisbus, to hear him decerned to reſtore a Bun which 
ran betwixt their Lanis, to the old Channel and W ater-gang, wherein it 
ran continually, before that the ſaid Jn Cranſion diverted the (aid Burn 
out of the old courſe, by cutting of a Ditch, and drawing the Water in 
within that Ditch, to ſerve a Miln which the Defender had builded upon 
his own Lands, whereby a part of the Channel, where the Water uſed tg 
run is dry, The Summons and Action tor rc ſtoring of the Water and Burn 
to the old courſe was ſuſtained, albeit that the Purſuer could qualifie ng 
prejudice in any ſort, which he ſuſtained by the ſaid diverting thereof, and 
that the Defender was ſerved therewith, and had a going Miln thereby ; 
and albeit the Defender alledged, that as the Purſuer had no prejudice by 
the ſaid Diverſion, ſo he had profice thereof z likeas, it was lawful to him 
co draw in the Water betore it ran or touched, or came to the Purſyers 
Lands in any part, and to nike his uſe thereof, ſeing the Purſner had ng 
prejudice thereby, as ſaid is, and that the Water was reſtored and ran again 
in the old Channel, ater that the Defender was ſerved therewith, ſo that 
albeit ic ran not thorow the whole Channel and Cou:ſe, wherein it ran be. 
fore the Defenders in-raking tl:iereof, yet ſeing it fell in within a part of the 
old Channel! again, albeit that part neareſt to the Detenders in-taking was 
thereby dryed, and (cing it was a!s ſteadable to the Purſuer,as it now 1uns,as 
it was when it fo:merly ran thorow the whole Channel, before the Defens 
der made uſe thereof, therefore the Purſuers Aion could not be Suſtained, 
This Alle!geance was Repelled, and the Action was Suſtained, for cauſing 
of the Detender, to reſtore the Water to the whole old courſe where it ran, 
before his in-taking thereot ; and it was not tound neceffar ro the Purſuer, {Mif 
to libel or qualifie any uſe of the Buin and Water thereof, wherein he was {Mito 
prejudged by the Defenders in-taking of the ſame, ſeing the Lords found, {MWty 
that the Water running by his Land,which lay matching contigne to the ons Witi1 
fide thereot, could not be drawn from any part of the Land marching there» Ml y« 
to without his own conſent ; for albeit he had no preſent uſe thereof, yer he {MW ke 
might poſhb:y find thereafter ſome uſe for the ſame; neither was there any IM v: 
uſe qualified i7 pe, or appearing, whereof he might be prejudged , for the {Mi te 
burn tell in again intothe 01d Channel, and ran by the Purſuers Lands ſome It ac 
ſpace, under and beneath the part where it firſt tel] in, and ran by the Pur- Miſa! 
ſuers Ground before the Defenders caſt,and ſerved him in all uſes, as profita- Ml Su 
bly as betore : And the Zords found it enough of prejudice, that he wanted MW th 
his pleaſure, ſeing he had the uſe thereof ad amenitatem & voluptarem, and Mt us 
allo had ſometimes Fiſhing therein of Trouts, whereof he alledged he was MW w: 
prejudged,and which could not be altered without his own conſent, Actor, MW w 
Stuart, Alter, Nicolſon younger, Hay Clerk. P\ 


Drummond contra L, Cunninghame-head, Fnne 26, 1624, Pr 

N an Action of Suſpenſion betwixt Drammond -and Cunninghame head, be 
wherein Cunninghame-head being charged upon his Obligation, as Cau- D 
tioner for Patrick Somerwel, to pay 1000 merks, which being Suſpended, | 
as being ſubſcribed by him, being then Minor, having Curators, without | 
their Conſent + and this Reaſon being elieded by an Anſwer, that he ws ] 
Major at the date and time of the ſubſcribing of the Bond , which beine ad- WW to 
mitted, it was found by the Probation, that he wanted 12 or 18 hours,or at ve 
the moſt a day of his years of Majority,when he ſubſcribed the Bond foreſaid, Ml Ht 
and for that inlake,they found the Bond null;tor the Loyds'tound, that in'this, Ml w: 
2nd the like Caſes, the Compt behoved to be made de momento in momes- MW 


tum, 
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mm forhe was born upon the 24 Novemb: 1601. and the Bond was Subſcri- 
be 4 upon the 23 Novemb: 1622, Actor, N:colſon, Alter, Curminghame. Hay 
Clerk. WY 

The Lords alſo found, that where a Renunciation to enter Heir, is Subſcri« 
bed bv a Miuorzwith conſent of his Curators,that theCurators are not reſtrict- 
ed to be bourid as Cautioners for the Minor, or otherwiſe to become oblig- 
ed for h\m to warrand that Deed, and that they are no further obliged, but 


to conlent. | 
Hamilton of Silvertonbill contra his Siſters, Penult June, 1624, 
Rances Hamilton of Silvertounhill younger, being luteft in the Lands of 

'  Provand in Fee;upon his Mothers Reſignation, who was Heretrix there- 
of, with {pecial Proviſion contained in his Infeftment, that it ſhould be laws 
ful to hls Mother,toDiſpone in her own Liferime an Annualrent ot 800Merks 
yearly our of the ſaids Lands,to herDaughters,for the help of their Marriages, 
redeemable upon 8000 Merks 3 whereupon ſhe having madeand ſubſcribed 
a Charter tothem, after the ſaid Fee granted to her (aid Son, but no Seatin 
being taken thereupon while ſhe lived 3 after her deceale the Daughters pur- 
ſues the ſaid Francis, whoſe Fee was affeted with the ſaid Provitiony 
to give them a Precept , whereby they might take Seaſin, comform to 
the foreſaid Charter, made by their Mother in their favours, This Aion 
was ſuſtained againſt the ſaid Francis,and he was ordained 10 grant and ſub- 
ſcribe a Precept of Seafin in their favours ; albeit it was alledged by him, 
that the Proviſions foreſaid contained in his Fet, reſerved a liberty to his 
Mother to provide the faid Daughters; which liberty not being uſed in her 
lifetime, nor the deed perfected by her, which ſhe might have perfected, 
if it had been her intention,to have made acompleat and profitable ſecurity 
tothem, which ſhe hath not done, and ſo hath not clad her with that liber- 
ty, which ſhe had for a Charter, whereupon no Seafin followed in her life- 
time, It Is not a valuable Rights ſpecially ſcing ſhe lived by the ſpace of nine 
years after the date of the Charter, during the which ſpace no Seafin was ta« 
ken, but the Charter remained beſide her ſe]t, whereas if ſhe had intended 
valiably to have ſecured the Purſuers, ſhe would have delivered the Char- 
ter, and given Seaſfin rothem, while the lived 3 which'not being done, the 
action becomes extinct, and the Detender cannot be compelled to fulfill the 
ſame. , This allesgance was repelled, in reſpeR the Lords found, that this 
Subſcribing of the Charter by her, was ſuthcient to give to the Daughters, 
that Right which was reſerved to her.z and the not taking of Seafin theres 
upon was-not her deed; for by the Charter containing Precept therein,ſhe 
was deriuded, and the Seafin might betaken when the Daughters pleaſed; 
which not being taken while ſhe lived, the ſaid Charter being now in the 
Purſuers hands, was a ſufficient ground to compel the Defender to make a 
Precept, whereby they might beSeaſed, . Aqor. Cunninghame, Alcer. Hope; 
Scot Clerk. Yid: t1 Novemb: 1624, Wllace of Ellerſtie, 14 Decembe 1627. 
Dickſon, 20 Novemb: 1624. L, Lagg,and the caſes there, 


Ws . . , Bagat contraHalliday, Eodem die, . , 
N an AQion of Regiſtration of a Bond made by umquhile Mr, James Hala 
liday, purſued by Thowqs Edgar againſt Wikiam Halliday, as terved Heir 
to his Brother, _ The Lords ſuſtained the Action againſt him, as Heir ſer- 
ved ; albeitit was alledged, that no' Action could be granted, againſt the 
Heir, while the expiring of year and day after the Defuncts deceale, which 
was not expired in this caſe, , as was provided by the 76 4#, 6 Parl: Ja: 4. 
Which alledgance was repelled,in reſpe& that the Defender was ſerved Heir, 
by the which the liberty and time of a year after the Dcfuncts deccale,by the | 
R 2 intention 
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intention of that Act, is only granted to perſons to deliberat and adviſe, if 
they will enter Heirs, or not; of the which liberty, by the ſaid Entering 
Heir, he had prejudged himſelf, 

In this Proceſs alſo, the Lords found, that a Bond bearing topay Annua|, 
albeit not containing a Clauſe of Infeftrment, was Heretable, and ſo wa, 
Preſtable by the Heir of the Defunct, and not by the Executor of neceſſity, 
as if they were only lyable. Actor. Lawtie, Alter Craig. Gibſon Clerk, id; 
For the firſt part of this Deciſton,11 Novemb: 1624, L.Elerflie,29 July,1623, 


Stuart contra Fleming. Itemi2 Marchgt622. Fairlie : tor the lalt part of the Þ 


Deciſion. 29 March, 1626. Conſtor contra Start. 
Smith contra Landerſons Relict, Eodem die. 
N a Regiſtration purſued by S-ith,as Executor to his Father, againſt the 
Relict of Peter } array The Bond defired to be Regiſtrat, bearing, tg 
pay Annual after the Term of payment 3 and it being therefore alledged, 
that it was Heretable, and ſo could not be Regiltrat at the Executors in 


ſtance. The Lords repelled the alledgance, and found the Bond pertaine Þþ 


to the Defuncts Executors, notwithſtanding of that Clauſe of paying An- 
nualrent, becauſe the Defunct, to whom the Bond was made, died before 
the Term of payment contained in the Bond, ſo that the Clauſe adjected fat 
payment of Annual, in caſe of failzie of payment of the Sum at the Tern, 
could not take «ffect in favours of the Defunct, in his own time, to make i 
profitable to his Heir, aud therefore that it pertained to his Executors, Sc 
Clerk. Vid. 8 January, 1524. Collonel Henderſons Bairns for this calc, and 
alſo the caſes immediatly preceeding, and others there cited. 


contra Fulwood, Eodem die. 

Ne having Compriſed from his Debicor the Right of a ContraQ,made 
() betwixt the ſaid Debitor and Fxlwood, after the Compriſing purſue 
ÞH«lwood to hear the Contract Regiſtrat ; who compearing. alledged, that 
the Debitor,from whom the ContraRt was Compriſed, was dead before the 
Compriſing, and offered to prove the ſame 3 which alledgance was repel. 
led in this place againſt the Compriſing ſtanding, and the, Parties Action 
of Reduction upon that ground reſerved to him. Aor. Belſhes, Alter. - 
Hay Clerk. Yid: 20 Novemb: 1624. L. Lagge 


Keir contra Hepburn, Ult. Fune, 1624. 

N an Action purſued for ſpulzied Goods by John Keir againſt Hepburn, 

TheDefender alledged,that the Goods Libelled to be ſpulzied,was lawful 
ly Poynded, by vertue of a ſentence of Poynding of the Ground for an An- 
nualrent adebted out of the Ground ; the Purſuer quarrelled the Decree, 
asno warrand to Poynd, ſeing the fame was given againſt the L, of $4. 
ſerff,tirſt Heretor of the Ground,who was only party called therein,and who 
being dead before the Poynding, the Sentence could not be a Warrand to 
uſe any Execution thereupon, after the deceaſe of him, againſt whom only 
the ſame was given; the alledgance upon the Poynding was by the Lord 
found Relevant, and the Decreet ſuſtained as a ſufficient warrand thereto, 
albeit the Heretor,, who was called only was dead : For the Lords found, 
that the Decreet to Poynd the Ground was real, and fſeryed againſt the 
Ground, to Poynd the ſame, by vertue thereof, ſo long as that perſon li 
ved,at whoſe inſtance the Sentence was obtained, albeit the Hetetor ſhould 
die, or change from one perſon to another 3 which alteration ought not to 
imped the ſaid real Execution, the obtainer thereof living; as faid is. Gibſos 
Clerk, Yid; 21 Novemb. 1628. Watſon contra Reid, 


Lo, 
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7 | ' Lo, Frendraught contra L. Balvenie, July 1, 1624, 
T7 Y the prattice obſerved when Lands are Compriſed lawfully, and Seaſin 
; B follows thereupon, albeit the Seafin be diverſe years after the Compri- 


ling , yet that Seaſin will be drawn back to the date of the Compriſing, and 
furniſh Action for the Mails and Duties of the Lands Compriſed, of all years 
ſubſequent, ſince the Compriſing 3 as was found in the Suſpenſion betwixt 
the Lo, Frendraught and Balvenie : But it is conſiderable who are called for 
theſe bygoneDuties,Oc, For in the ſaid Suſpenſion, Balverie being charged by 
Frendranght to warrand certain Lands Diſponed to him by John Leſlie, He- 
retor of theſe Lands, with conſent of Balverie, Superior of the ſame, and 
which they were both obliged to warrand, from an Inhibition and Compri- 
ſing deduced thereupon, at the inſtance of one I-wes, for Debt owing by 
Leflie to the Diſponer, whereupon Inhilytion was ſerved before the Right 
made to Frendraught;z he Alledged, that that Inhibition and Compriſing, 
could not be a diſtreſs to produce preſent Execution of Warrandice, ſeing 
Frendraught was in real and peaceable poſſeſſion of the Lands,and no trouble 
noraQion moved againſt him,upon the ſaid Inhibition orCompriſing,to imped 
him to bruik : Likeas, no Seafin was taken upon the Compriſing, nor the 
Compriſer received or entered by Balveniegwho was Superior of theſe Lands, 
before whoſe Entry he being Superior, he offered to take order to remove 
that impediment, and therefore he contended, that before Seafin, or before 
ſome Deed,done upon that Inhibition and Compriſing, which could diſturb 
his Right and Poſſeſſion, he could not be charged to warrand. The Lords, 
notwithſtanding of this reaſon, ordained Balvenie to warrand from the faid 
Inhibition and Compriſing, albeit the Charger was not troubled in his Poſ- 
ſeſſion, ſeing the ſame was ſuch Rights as might prejudge his Right to bruik, 


ade BY being anterior to him 3 and that the Compriſing, when ever Seafin ſhould 
= follow, would make him Comptable for the Mails of the Lands, ſince the 
that 


Datetheteof, as ſaid is 3 and therefore the Lords decerned to warrand, but 
© the BY ſuperceeded the Execution to a certain day, that betwixt and the day aflign- 
epel- BY ed, Balverie might remove that impediment of the Inhibition and Compriſing, 
cti00 BY either by ſome lawful Proceſs, or by conſent of the Compriſer: Aor. Hope 
| & Oliphant, Alter, Burnet. Gibſon Clerk. Vid: 5 eMarch,1628.Scot contra L. 
Wbitfed, 25 March, 1628. L.Barr contra his Tennents. 14 Feb. 1623, L.Salt- 
Coats contra Brown, 22 March 1626. Robert CAreskine, | 


burk, 5 . - eMomatcontra Mowat, Fodeme die. 

wut N an Action of Adjudication betwixt Mowat and Mowat, the Lords found, 
1 Als that this and the like Adjudications ſhould abide continuation, where 
creet, Bi the Summons wanted a priviledge, and.where the ſame could not be in- 
$a. ſtantly verified. Ador,, Alter. King. | 

df | L. Rendkillor contra. + Bodews die. 6 

" , N aRemoying purſued by Sibba/d of Rardkillor,contra the Defender com= 
pas || pearing $:detending himſelf with an Infeftment of the Lands Libelled pro- 


ceeding upon a Compriſing,and clad with Pofleſſion, before the Right made 


ne tothe Purſucr by him,from whom the Defender had. Compriled, as {aid 1s, 
© i and who was Authorto the Puſuer : And it being Replyed, conform to. 

lis the AQ of Parliamerit, Anno 1621. anent Comprilings, that the Purſuers 
% uld Author, from whom the Defenderhad Compriſed the Lands, was then Mi- 
vv - Mos and that the Defenders intromiſfion with the Maills and Duties there- 


Gibſon of, extended toas much as would fatisfie him of his whole. Principal Sums, 
, forthe which he had Gompriſed, .and all the Annuals and. Expences, aud 
others mentioned inthe A of Parliament; ſo that the Compriſing was ex- 
£ R 3 tinguiſhed, 
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ed, and could not furniſh any Defence. T his Reply was found Rele: 
vant by the Lords, and received in this ſame place and judgment of remoy- 
ing, tobe diſcuſt, without any other Tryal, or Action of Declarator tobe 
intented thereupon z and the Parties were ordained preſently to condeſcend 
and compt upon the quantities of the Maills andDuries of the Lands, and the 
Defenders Intromiſſion therewith : Neither was it found neceflar, that the 
Purſuer ſhould be urged to intent any new Purſuit, or Declarator, but re- 
ceived the Tryal ſummarly in this place 3 albeit the Defender contended, 
that in this Judgment it ought not to be taken in, but that his Infeftment, 
clad with Poſſeſſion, ſhould maintain him, ay and while it were taken a. 
way by ſome direR Purſuit, which was repelled, in reſpect of the At of 
Parliament, which appoints the Compriſing to expire, ipſo facto, where ſa- 
tisfation is received in manhier foxeſaid ; which words, wiz to expire ip/o 
facto, the Lords found,” gave warrand for ſummar Tryals. Actor. Lermenth, 
Alter. Aiton, Gibſon Clerk. Yid: 15 January, 1624: Viſcount of Annand, 
2 Fuly, 1625. D. Kincaid, 3 March, 1629. Herris contra Stuart, 


The like done 21 March 1629, Scarlet contra her Tennents, by way of 
Suſpenſion of a Decrect of Kemoving againſt the Tennents, and only the 
Compriſer, who wasnot called to the Decreet, compearing in the Suſfenſi. 
on, todefend the Tennents, who weredecerned inablence. 


Kinlockie contra Lo. Conſervator, Eodeme die: 
He Conſervator being puriued by one Kinlochy, for payment of 
Money contained in his Bond, againſt which Purſuit, he alledging 
Nullity of the Bond,becaule it wanted Witneſſes; whereto it was Replyed, 
that it was Holograph, which was referred to the Parties Oath; and he 
being ſworn thereupon, deponed that the Bond was his Hand-writ, but 
that he took it on his Conſcience, that he had truly payed the Sum therein 
contained, to the Perſon to whom the Bond was made many years fince 3 
which Bond was given to him, out of his own Charity, without any oner- 
ous, or other neceſlar impulfive Caule, to the Perſon, to whom he was 
bound, being his near Kinſ-man, for his help,there being more than thirty 
years fince the date thereof, and the Perſon to whom 1t was given, living 
many years after the Bond, who died but lately, ina poor eftateg and who, 
if it had been unpayed, would not have omitted or delayed fo long to have 
ſought it, an41 it being found by his Executors, fince his deceaſe, who had 
made Kinlochy the Purſuer, Ailtigney thereto, he had good reaſon to Defend 
bimſelfs againſt that Purſuit, Which Oath being confidered by the [ ord; | 
they found, that the Oath' confefſing the Hand-writ, proved the Reply, MM 1 
and had no reſpect to the ſecond Part of his Declaration, bearing the pay. MW n 
ment 3 ſeing that was an Exception, which he could not ſwear himſctf to MI n 
import his Liberation, not being referred to his Oath, and ſo the Loyds di- tl 
vided the Deponers Oath, which uſually is reſpeQed ever conjun&ly, xz IM o 
the ſame is given, Hay Clerk: FYid, Feb, 9: 1631, Batram Dutchman, 8 S 
and the other caſcs there cited ,, | 'S. 
Mitchelſon contra Law, July 2. 1624. of 
BY an AQion of Removing purſued by Mitchelſor contra Law, the Lord: Ml ©* 
L found, a Bond made by the Purſuers Author, before any Right acquir- | 
ed by the Purſuer from him, to the Lands lybelled, by the which Bond the 
ſaid Author, for Sums owing by him to the Defender, and which the De- 
fender had payed, as Cautioner for him, had diſponed the Cropt growing 
upon the Groand, the year of that Diſpoſition, and alſo the Farms of the 
| Lands, 


tinguiſh 
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Lands. in all time and years to come, ay and while he were payed again of 
the Sums wherein he was obliged for him, and conform chereto, had put 
the Defender in Polleflion of the Corns Diſponed, then growing upon the 
Ground that Cropt, not to be a ſufhcient Right to defend again(t the Re- 
moving purlued againſt the Defender; albeit it was Alledged, that the De- 
fender, fince the bond, was continually in real Poſſeſhon of the Lands, b 
the ſpace of diverſe yearsz and that he was not yet ſatisfied of the Sums a. 
debted to him Becauſe they found, that albeit the Bond had contained an 
exprels Diſpoſition of the Landsto have been bruiked, ay and while the De- 
fender had been payed ( which it bore not, bearing only a Diſpoſition of 
the Farms ) could not have Defended againſt the Removing, which wag 
Purſued by a Singular Succeſſor, who could not be prejudged 1n his Right, 
by the faid Bond, but that the ſame would only furnith Action againſt the 
Giver, and Maker thereof Perſorally. Scot Clerk, Vid. July 13. 1621, L, 
Mucka!/: and 22, November 1625. 1ſobell Ronnald, | 


L. Hemsfield contra Maxwel, July 2: 1624. 

Hemsfield, Donatar to the Waird, and Marriage of L, Appil.girth, pur- 
+ ſuing Declarator thereupon,compeared one Maxwel, who had a Right 
to certain of the Lands, which fell in Waird, made to him by the Vaſſal, by 
whoſe deceaſe the Waird fell; and Alledged, that the Gift, and Purſuit 
c -uld not extend to the Lands Diſponed to him, becauſe the Gift of Waird 
Lybelled, was taken to the behove of the L, Appilgirth, eldeſt Son, and ap- 
of pcarand Heir to the Vallal deceaſt, the Excipients Author, who being his 


ng appearard Heir, could not, by any Giit of Waird, or any other Deed, im- 
d, pugre ths Right, made to him by his Father, nor come againſt the ſame, 
he which Alledgance was Repelled, in reſpeR that the eldeſt Son might als wel 
ut bave procured the Gift of Waird foreſaid, as any Stranger, ſothat as a Stran» 


ein {M& g<r might bave Purſued uponthe Right of that Waird, and could not have 
et been debarred from the Lands, whereof the Excipient pretended to have 
Au: Right,trom the DefunR; even ſo the appearand Heir, to the Defuntt might 
was BY 9o the like, except that he had been Heir ro his Father, or that the Excipi- 
iy Ml ent might make him Legally to repreſent him, in which caſe, he could not 
ving quarrel his Fathers Deed; but being only appearand Heir, he might acquire 

the Gift, and do th:reanent, which a Stranger might do, Actor. King, 
ane, . Gibjon Clerk. Yid. March 21. 1629. Weyms. 


Watſon Miniſter contra Lo.' Kinclevin, Fodem die. 

N a Double Poynding raiſed by certain Tennents, againſt one Watſon 
a Miniſter, on the one part, and the Lord Kinclevin on the other. The 
Lord Kinclevie being out of the Countrey, the time of the Citation, and 
not Summoned upon threeſcoredays; and therefore, it being Alledg« d, that 
no Proceſs could be given againſt him, upon that Summons. The Lords took 
this Order, that in all the like Caſes of Double Poynding, and Suſpenti- 
ons, Where any of the Parties therein, are not in the Countrey, and arenot. 
Summoned upon threeſcore days,and ſo are not read y, but refuſezto Diſput 
upon that Right, that they will ſuſtain the Proceſs, and diſcuſs the Rights 
of the Parties Compeatingz with this Proviſion, that the Party, who ſhall 
Lok be Decerned, to be Anſwered, and obeyed, ſhall be bound, and find So. 
_— 5 that etteR, if need beis, to Refound what he ſhall Recover by that 
Ihe Sentence, to the Party out of the Countrey, if it ſhall be, found, that he has 
» De- better Right to that which is controverted, than the Party , who then in 
fe Lee his alſence, is decerned to be Anſwered. Hay Clerk. Fid. January 20. 

4 the {Y 1027+ Dumbar of Burghy, 


Lands, | R 4 E. Annandale 
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E. Annandale contra Johnſton of Betock, July 3. 1624. 

N an Adtiion of Removing, purſued by E. of Annandale, againſt Joby. 
I ſton of Betock, the Defender having Compeared, who had acquired 
the Right of the Lands from one Graham of Thornik, Heretor of the 
Lands Controverted, from whom he had Acquired double Infettments; one 
holden of the faid Graham of T horniks (elf, and another of the 
King, upon Thorniks Reſignation, 1n the King's hands; upon which K e- 
fignation, the Defender was Infeft, holding of the King; this Intefttment 
granted to be holden of the King, to the Defender, 1s Reduced, and allo 
decerned to make no Faith, at the Purſuers Inſtance, the Defender Com- 
pearingzafter which Sentence, this Removing being Intented, the Defender 
Compeared, and Detended himſelf, with the other baſe Infeftment, grant- 
ed to him,to be holden of Thormks. Item he Defended himſelf,that he bruik. 
ed, by Right, or by Tollerance of the ſaid Thorniks his Author, who was 
neither calleo in that firſt ReduQtion, and Improbation, nor was his Kight 
in that Proceſs drawn in Queſtion, but ſubfiſted as a Good Right, untaken 
away, both which Defences were Repclled by the Lords; torthey found, 
that the Defender could not have recourſe tothe baſe Intettment,holden of 
Thorniks, ſcing the ſame was obſorbed by the Publick Right, given to the 
Defender, upon his Authors Reſignation, after the accepting of which Pu. 
blick Right, the other was extin&, and the Defender could not return there- 
to, neither could he defend himſelf, with his Authors Right, as if the ſame 
were Good; and that it was not Reduced, nor called for in that Pro- 
ceſs, ſeing no Right remained, in his Authors Perſon, he being law fully de- 
nuded,in the Defenders Favours,and the Defender thereupon Infett,which 
Infeftment being Reduced againſt the Defender compearing, he could ne- 
ver have Recourſe to Cloth himſelf with his Authors Right, which he 41. 
ledged not in that ReduQion, and ſo prejudged himſelt therein, ſuffering 
his own Right, which Depended thereon, to be Reduced, by Compearingy 
Likeas he being once Heretor, upon his Authors Reſignation, there remain- 
ed no Right in his Authors Perſon, which could furniſh any Defence to the 
Excipient, as if he bruiked by his Tollerance, for the accepting from him of 
an Heretable Right, barred him from Alledging that he was his Tennent, 
ſeing he to whom he Alledged himſelf Tennent, retained no Right in his Per- 
ſon, neither of Property; or Superiority. This Deciſion is remarkablezfor 
Thorniks own Right, was never 1mpugned, and ſo the Defenders own over- 
ſight imported this Decifion, and was the only Cauſe thereof, ſcing he omit 
ted to propone the ſame, which ſeing he Compeared, he might have done, 
and eſchewed thereby the Sentence of ReduQion and Improbation 3 andit 
might appear, that albeit the Infeftment _ to the Defender, holden of 
the KING, was Reduced, and decerned to make no Faith, yet that he 
might have Defended his Poſſeſſion with the baſe Infeftment, holden of his 
Author,or that he was Tennent to him, his Authors Infeftment being Good 
in it ſelf; for that Sentence of ReduRion, would appear to prejudge hini no 
more, than if the Defender had Renounced that Publick Irifcftment, qw 
caſu he coald not have been hindered to return to the other, or toalledge 
himſelf Tennent to his Maſter, who had a Right, But the Lords found the con- 
trare, that the Publick Infeftment, made the Baſe to ceaſe. ARor. Hope. 
Alter. Aiton & Oliphant, Scot Clerk, Vid. January 23. 1624. Andrew 
Meldrum, wherein effethe force of a baſe Infeftment becomesnot extindy 
by a poſterior Publick Infeftment, 


Muyirl 
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Myire contra Ahannay and E. of Galloway, Eodem die, 

N an Aion purſued betwixt Maire contra Ahannay, and the E. of Gal- 

[| loway, wherein a Donatar to a Rebcls Liferent Eſcheat, purſuing for the 
Mails and Duties of the Rebels Lands, after the expyring of year and 

day, and the Defender defending himſelf, with an Inteftment of the Lands 
granted to him of the ſame, by the Rebel, The Lord: tound, 
that that Infeftment, albeit it was Replyed and granted by the Defender 
to betrue, that the ſame was made, after thatthe Rebel was year and day 
at the Horn, whereby the Right of his Liferent of theſe Lands was Acquir= 
ed tothe King, and ſo that no Deed could be done in the King's pre- 
judice, which might make the Liferent un-profitable to him; yet that the 
ſame was ſufficient : Likas the Lords ſuſtained the ſame, to liberat the De- 
fender, who had acquired the Infeftment, for all the Duties acclaimed of 
theſe Lands, of all years preceeding the Intenting of any Declarator, upon 
that Rebellion 3 and that the Defender was in bona fide, to intromet with 
the ſame INuties, of the ſaids preceeding yearsz and therefore he could not 
be compelled, to retound the ſame, feing they were Frudns bona fide & 
percepir E* conjumpti, ard io could not be repetit from him, and therefore 
alloizied hun therefrom, 

ln this Proceſs, it was found, that the Liferent of him who was appear- 
6s and Heir toa Detun&, who died Infett in Lands, fell to the Superior, by 
ne MY the appearand Heirs Rebellion year and day, albeit that the appearand Heir 
-o- BY was not Infeft in the Lands. 
le- In this Proceſs alio, a Tack being quarrelled as null, becauſe it was con- 
ich {WI ferred roa time of Entry unlawfull, and fo behoved tobe reſpeRed, as 
wanting an Evutry, in which caſe it would be null, by reaſon the words of 


ne- 
Al- Withe Tack bore, 7 hat the Tacks-mans Entry is, and ſhall be at a year there- 
ing ({MY'” expreſt, which year was by-paſt, many years before the date of the 


ngg Tack, the Tack being ſet long after that year, tro the which this tntry was 
ain- MWicon ferred 5 which Alledgance was Repelled, and the Tack tuſtained, in 
the Weſpe@ ir was but the Incongruity, or Informality in the writing thereof.ia 
nm of {h<cſe Words is and hall be, reſpetting the Future Time, whereas it ſhould: 
ent, Wave ſaid , The Entry was at that rime, reſpeCting the Preterit 3 tor the 


Per- hich, the Lords found no cauſe in Subſtance to anull the Tack, or which 
ezfot 'ght derogat therefrom. Adtor. Hope & Nicolſon younger. Alter. Nicotſon 
\ver- -1der. Gibjon Clerk. Vid, July 24. 1624, Sir William Stuart. 


Baillics of Kilfrinny contra July 6. 1624« tie 


Jone, He Baillies of Klrinny, being purſued at ones Inſtance fornot taking 
and it ot a Rebel,-conform to Letters of Captign direQed againſt themy 
cn of WW hereby they-were Charged to take the Rebel, he being in their Company 
jat he e 


or the time, and therefore they were purſued for payment of the Sum, 


of his or the which the Rebel was Denotinced, In this Proceſs, the Lord: found, 
Good {What they would not ſuſtain this Afton, by the produQion of the Letters 
10 no Wt Caption againſt the Baillies, except the Letters of Horning were alſo pro-, 
t, 4 {Wuced, andſhowen, which was.the warrand whereupon the Caption was 
Jledge {Wirected,albeit thePurſuer Alledged, and Anſwered,that he oughtnot to be. 
e col Wompelled to produce the Horning, ſeing the Diſobedience of the Charge 
. Hope. Wit Caption, was'the Foundation of this ation, and was ſufficient again(t: 


Andrew 


" em, who ought not to Diſput, if there was Horning. or hot, ſeing the 
>xL10uGy 


dge faw the Horning, before he granted Caption thereupon, and it was | 

ot their part to enquire any further, but to obcy. Which was Repelled,' 

nd the Horning ordaingd, to Wer to the Purſuer, Scot Clerk; 
Mm Vid, 


Muirl 
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Vid, July 14. 1626. Adam contra Baillies of Air, Novem. 28, 1628, 


Baillie contra Porter ,, 


Richardſon contra Hay, July 8. 1624. 

N a Suſpenſion betwixt Robert Richardſon Burges of Anſiruther, and 
|| Hay. The Lords found, that a Barron may purſue his Tennent, tor pay. 
ment of his Farms, in his own Courts, in feriot and clofs time of vacans,al. 
beit he have no Diſpenſation to fit; and therefore they ſuſtained a Decreet 
lo given, which was quarrelled in that Suſpenſton as null,being given 1n feri» 
ot time, without Diſpenſation; This Decreet alfo being alledged to be null, 
becaulſe it bore to be given without any other Probation, but that the De- 
fender confelt the Summons to be truez which was no cauſe whereupon 
Sentence might follow , ſeing the Confeſſion was not ſubſcribed by the 
Party, and the Clerks Affirmation in an Inferior Court, ought not to be 
Warrand to any Sentence exceeding Fourty Pounds; for the Purſuit was not 
referred to the Parties Oath, whereby that the Confeſſion might be reput 
to depend neceſlarily, upon the Judicial Order of proceeding , but wasa 
voluntar Confeſſion, which ought to be otherways inſtructed, than by the 
Clerks Aﬀertion, This nullity was alſo Repelled, becauſe inſtantly the ob- 
tainer of the Sentence produced Writ, which verified the Summons, which 
the Zords found ſufficient to maintain the Sentence, albeit the ſame was not 
mentioned in the Decrect3 as the cauſe thereof, ſeing the Party could not 
oppon againit that Writ now produced, Ator. Ruſſel. Alter, 

Scot. Clerk. Fid, Feb. 6. 1624. Gordon contra OI cheugh, 


Nisbet contra Short in Leith, July 15. 1624. 

|þ an Action purſued by one Nisbet, againſt Short in Leith, for payment 

of ſome little Sums Adebted by the Gefender, to Millar, the 
Purſuers umquhile Huſband, to whom ſhe was Executrix, The Defender 
alledged, that the Sums contained in the Bonds were payed,, and offered to 
prove the ſame, by Witneſs. The Lords found, that this Alledgance of 
payment, could not be proven, but by Writ, or Oath of Party, and refuſe 
to admit the ſame,to be proven by Witneſses,albeit that the Sum containe 
n each Bond, was within Fourty Pounds, ſeing Writ could not be take 
away, nor deſtroyed by Witneſſes. Actor. Oliphant, Alter, Belſhes, Hy 
Clerk, Yid. Novemb, 25. 1624+ Biffet contra Biffet, _ 

The fame was found, in an Action betwixt Maxwell and Aikenheu, 
albeit the ſame was offered to be proven payed, per be omni exception 
majores, Fuly 27, 1624. Attor. Aikenhead. Alter. 71bſon Clerk. 


Dickzon Apothecary contra L. Coldingknows, Eodeme die, 

T* an Action purſued by Th-was Dickson Hypothecary, comra the L 
Coldinghnows, where the Summons being admitted to thePurſuers Pro 
bation, and referred to the Defenders Oath of Verity fempliciter y and i 
the Terms Aſſigned, to that effe&, the Defender offering to depone, and 
give his Oath, he was debarred by a Horning produced by the Purſuer againl 
him, whereby he alledged, that he could nvt Deponegbut ſhould be holdet 
as confeſt, being Rebel. The Zords found, that in this, and the like caſs 
the Purſuer could not exclude the Defender to depone, -nor obtrude 
Horning againſt him, to debar himy' ſeing he craved his Oath,” for his 
Probation, and had warned him to compear to give his Oath z and there- 
fore could not refuſe that, whereof he. himſetf had made EleQion, and 
which was deſired by him, and ſo the Horning wasnot admitted, in reſpe# 
it was a preparative of a ſevere Conſequence, to hold the Defender pram 
Feſſo, upon a Lybel, which might poſlbly contain'more than the Defendet 
was 
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was worth, being ſo debarred,and there being no other Probation: But it is to 
be adverted, that in all the Cauſesalmoſt, where Parties Defenders are Sum- 
moned, this Reaſon may exclude all Purſuers to debar the Defenders, by 
Horning 3 For it way bealledged, that ſeing they are Summoned to hear 
Decreets given againſt them, or elſe to alledge a Cauſe in the. contrarez by 
the ſaine Reaſon, they may ſay, that ſcing he is Summoned to alledge a 
Cauſe why the Purſuer ſhould not have his Intent, he ought not tobe de- 
, barred by Horning, to propone lawfully, that which by the Purſuers Sum. 
I mons is permitted to him todo; and in thir Caſes, the Defenders, not the 
l, lels may be debarred by Hornings. Actor. Chaip & Alter. 

en Hay Clerk, Vid: July 29. 1625, Touris contra Dowglas: June 8, 1624, 
M Strachan, 


ws Forbes of Monymusk contra Gairdin of Banchry, July 16. 1624, 
Airdin of Banchyy \clls his Lands to Forbes of Monymnsk, for the Sum 

6 (3 of 20000 Merks; for the ſurety of payment of the which Sum, he 

A 1] ranſatts with Monymuskgand takes him obliged to give him an Infefttment of 


h Property of ſome Lands, which by that ſame ContraQ, bearing that Se- 
ws curity, Banchry ſets back again,for payment of the Proportion of the An- 
r nualrent of the Principal Sum, which Principal Sum is,-by -that Contra, 


- appointed to be payed at four ſeveral years expreſſed in the Contra, vt. 
= A fourth part ar ilk Whitſnday , the firſt four years, after the Contract, 


ſo that by the ContraR Bqnchry, after ilk Term, if he pleaſed, might 
charge for the fourth Part, notwithſtanding of the Condition of this Infeft- 
ment, which Infeftment is ordained by the Contra&, to ſtand. effeRual, for 
the remanent of the ſaid Principal Sum, whereof the Terms of payment are 
not come, and alſo but prejudice of the ſame Infettment, for the Annual 


» the Brent of the Sum, whereot the Term is paſt; So in like-manrier, Monymusck 
ndet Bby that ſame Contra, may pay the Sum, at ilk one of the ſaid Terms, pro- 
ed x portionally, but any Requiſition to be made by him to Banchry, to receive 
- | 


he ſames This being the Tenor of the Contrat , Banchry after the 


fuſed Wſexpiring of the firſt Term, Charges for payment of the firſt Fourth Part, 
ainel Wand for the Penalty conditioned, for not payment thereof; which Charges 
rake BWHeing Suſpended, upon a Reaſon, that the ſaid Sum was Arreſted by Ban- 
, Ho Wicbrie's Credicors, The Lords found the Reaſon no ways Relevant; For 


albeit that the Sum was Arreſted by the Creditors, after the Term appoint« 
d for the payment thereof, by the Contra, and alſo that Monimuk, who 
as Debitor, might have payed it at the Term, without any Requiſition,to. 
Banchry the Creditor 3Whereby it would appear,that the Sum was Moveable, 
hen the Term was paſt, and ſo might be Arreſted 3 nevertheleſs the Lords 
ound, feing that the Debitor had not Offered,nor Configned the Money, as 
e might have done, if he had pleaſed to ufe the Liberty of the Contra; 
hich not being done, the ſame. remained in the nature of an Heretable 


ne, and um, and ſo not ſubje@ to Arreſtment, before the Charge was Execute at 
again he Creditors Inſtance, for payment thereof, after the which Charge, the 
hold um became Moveable,and no Arreſtment was made after theCharge,albeit 
ce cals WF'© fame was made after the Term of Payment 3 For the Lords found, that 
btrude {Wie nature of the'Security tended to an Heretable Deſtination of the Sum, 


]beitthe Debitor mig have payed the ſame, -at the Term . as- faid is, with- 
hut any preceeding Requilition, either, on the. part of the Creditor to his 
reditors, to receive the Money, or on the part of the Debitar-to provide 
nd pay the fame,ſeing that was not done, - And conſequently found, that 
ais Sum, before the {aid Charge, or before the Conſignation, or Payment 
dy the Debitor, was neither fabied to Arreſtment,” nor would fall under, 
$ 2 Banchries 
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Banchries Eſcheat, nor his Teſtament, if he had died, or been put to the 
Fiorn. before the Term of Payment, or before a Charge, or Conſignation, 
Agor. H, pe & Lermonth. Alter, Nicolſon 8 Craig. Gib/on Clerk, 


Bell contra Baillies of Dunſs, !July 20. 1624, _ | 
N an Action at the Inſtance of Jebr Bell, againſt the Baillies of Dunſs, 
tor payment of 1000 Pounds, adebted to him by his Debitor, becaule 
they {uttered his Debitor to eſcape ont of their Ward, wherein he was In- 
carcerat, being apprchended by Letters of Caption, by a Meſlenger, who 
preſented him to their Jaylor, which Jaylor received him from the ſaid 
Meſlenger, and put himin Ward, and keeped him therein, by the ſpace of 
diverſe days, This Action was not ſuſtained again(t the Baillies ; for the 
Rebel not bcing offered to the Baillies, nor commanded by them to bere- 
ceived by the Jaylor, nor the Rebels Warding ever Intimat to the Bail. 
lics ſelves. The Lords found, that the Baillies therefore was not obliged; 
albcit it was alledged, that they ſhould be an{werable for their Jaylor, and 
therefore the Action was not ſuſtained againſt them, but they were Aſloil- 
zicd, Actor. Alter. Belſhes, Hay Clerk: Vid, March 13. 1623, 

Baillics of D#nſs contra Andie, Heb. 12, 1624. L, Langton. 


Straton contra Lo. Balmerinoch, July 21, 1624, 

an Action purſued by James Straton Writer, againſt my Lord Balme. 
| pry and David Little, and againſt Patrick Somervel, for his Intereſt, 
tor making of Money forthcoming, adebted tqthe ſaid Patrick, by the ſaid 
Lord and David, in Satisfation of a Debt owing to the Purluer, by the 
ſaid Patrick Somervel;The {aid David Little Compearing,and alledging, that 
Patrick Somervel was denuded of his Right of the Suns, adebted to him by 
them,forthe which they were conveened to another Perfon,to whom they 
had payed the ſame, before the Arreſtment Lybelledz and a Term being 
aſſigned to them, to prove this Exception, the Principal Debtor, viz. Pa- 
trick Somervcl, not compearing in this Proceſs, The Lords found, that it 
was necellary to Summon the ſaid Patrick, to the Term aſſigned for Pro- 
bation, without which the Diligence could not be ſuſtained,but that the 
Term ought to be Circumduced, he not being warned theretc, Actor, 
Maowat. Alter. Zermonth, Scot Clerk, 


Lo. Herris contra Lo. Drumlanrig; Fuly 23. 1624. 

N an Action purſued at the inſtance of the Lord Herris,againſt the Lord 
Drumlinrig, for ReduCtion of a Decreet of Spulzie of Teinds, which 
was obtained by theDefender againſt the Purſuer, before the Commiſſar of 
Drumfreis. The Lords found not themſelves Judges in this ReduGtion, 
but found that the Commiſſars of Edinburgh were only Judges to Redutt- 
on of Sentences given by other Commiſſars, in reſpeR of the AQ of Par- 
liament, Ammo 1659. whereby the Commiſlariots are given to the Biſhops: 
And this was found, albeit it was anſwered by the Purſuers Procurators,as that 
that ACt of Parliament ought not ſo to be underſtood, as to take away that 
JurisdiQtion from the Seſſion abſolutely, but that thereby power was given 
alſo to the Commilſlars of Edinburgh to Judge in ſuch caſes, and ſo that AR 
was made cumulative; and not privative, to ſeclude the Lords, but that 
the Lords might Judge, and als the Commiſlars, ſeing the Lords were Su- 
preme Judges in the Kingdom, whoſe Jurisdiion could not be taken a- 
way, nor the ſame impared, except they had been called thereto, and that 
after citation it had been'done, which was not done; and therefore ought 
not to be reſpected, in reſpect of the laſt Att of the ſame Parliament, us, 
Salvo Fure, &c. whereby it is ordained, that privat As ſhould not pre- 


judge 


—_—_ > .9n Mm .-. aa.  . . 
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judge Parties having intereſt, not cited tohear theſe Ads made; and asthe 
Sefton is Judges to Suſpenſions of ſuch Decreets, and will, and may, and 
frequently finds Commiſlars Decreets null, by way of Suſpenſion, far more 
may they take them away by ARtions of ReduGtion, and be Judges there- 
in; all which was Rep. lled, in reſpect of the AC of Parliament foreſaid.' 
Acor, Aiton, Stuart, & Belſhes, Alter. Hope & Nicolſcn, Gibſon Clerk. 
Vids 10 Decemb: 1622, E, Kothes, 25 July, 1623. Ex Nithſdale, 23 July, 
1625, Patrick Whitelaw, 


Donatar of Sir William Strarts Liferent, contra his Ladies Tennents 
July 24. 1624, 

IR William Stuart Conſtable of Dumbartoun being Rebel, the Donatar 

to his Eſcheat purſues the Tennents ofcertain Lands, whereof his Wife 

was Liferenter, by a ConjunQt-fee granted to her by the L. of Zochnoyeis, 
her firſt Huſband, for payment of the Farms of the Lands of that year,where- 
in the ſaid Sir William died,ſeing he died not while after the Terms of pay- 
ment were both by-paſt of that year acclaimed, and the ſame were claimed 
by the ſaid Donatar, as pertaining to the Rebel Jure Maritz3 and being 
owing the time of his Rebellion to him. The Defenders compearing, al- 
ledged that they had made payment to the Lady his Spouſe, who was clad 
with the principal Right, andthat the Rebel her Husband hath only Righe 
as Husband, who being dead before payment made, they behoved to be 
repute in bona fide to have payed the ſame to their Miſtriſs, and 
ought not to pay the ſame again to any pretending Right from the Hul- 
band, or by his Rebellion, which they could not know, that Rebellion be. 
ing unknown to them; and there being 8 or 9 years paſt ſenſyne, during 
the which time there was never Purſuit nor Action, or any queſtion mov 
ed for the ſaids Farms, This exception was found Relevant, to liberat the 
Tennents,and Action was reſerved tothe Donatar againſt the Lady,who had 
received payment of the Farms, but the Tennents alwayes were ordained to 
furniſh probation to the Donatar,which might verifie lawfully her receipt of 
the ſame, when ever the Donatar ſhould purſae her therefore. Ador. Bur> 
net. Alter. Gibſon Clerk. Vid: 3 July, 1624, Mnir contra Abannay, 


Lady Stamipath contra her Sons Relidt, and Bairns, July 27, 1624, 

TX Laird and Lady Stanipath having aſligned to Francis Eyle their 
Son, their Right which they had toa certain yearly Duty,which wag 

due to them, and tothe longeſt liver of them, for either of their Lifetimes, 
out of ſome Lands : The Laird being dead, and alſo Francis who was Al- 
ligney being dead, the Lady purſues the Reli& of Francis, Haver of that 
Aſſignation, for produQion thereof, and the Bairns of Francis, to hear them 
decerned to repone her againſt the Aſſignation, and to hear it found, 
that their Sons name, who was made Afigney, was but borrowed to their 
own hehove, and that he promiſed never to prejudge his Father nor his Mo- 
ther in their Rights, but to uſe the Aſſignation to their behovez there was 
neither Back-bond made by the Son, nor any Adminicle in Writ to verifie 
the promiſe, nor any other thing extant to verifie,that the deed was done 
uponTrult or Confidences and both the Father, who was one of the Ccdents, 
being dead, and als the Aſſigney,yet the Lord: took tryal thereupon ex of- 
ficio, by Examination of the Witneſſes inſert in the Aſſignation, who wete all 
but ſimple and poor folks, and by Examination of the Relict of the Aſſigney, 
who had no intereſt in-the Right, but was conveened as Haverz and upon 
their Declarations, found the truſt, and confidence, and promiſe made by 
the Aﬀigney ſufficiently tryed, and decerned in favours of the Purſuer,withe 
out any other Adminicle of Probation. - Actor. Cockburn, Alters Nicolſon, 
Hay Clerk, Fid: 1 March, 1623. Williamſon contra Law. +» ” 
| S 3 L., Collingtoun 
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L. Collingtoun contra Faw, July 29, 1624. 

IN an Aion purſued by L. Cotingtoun and Mr. Robert Fowlis, perſons to 

whom George Hume of Broxmonth was Interdyted, againſt one called Faw, 
for Reduction of a Bond of 120 Pounds given to the Defender by the 
ſaid George Hume, becauſe it was made after the publication of the ſaid In. 
terdiction, The Lords afſloilzied the Defender from the Purluir, and found 
that the reaſon of the preceeding Interdiftion, ought not to militat againſt 
Bonds,of the nature and quality of the Bond controverted, viz. where Bonds 
are granted to Crafts-men by perſons Interdiced,for the price of their Work, 
Travels, or Workman(hip, or Wages, as this Bond was, which was grant- 
ed to a Maſon, who had wrought to the ſaid George Hume 1n his Craft of Ma- 
ſon-work, who ought not to be defrauded of the price of his Travels: But 
the Lords ordained him to prove,that he really wrought in his Cratt to the 
Purluerz which being proven, the Bond was found ought to be ſuſtained, 
Ador. Fowlis, Alter. Belſhes, Gibſon Clerk, Yid: 11 Decemb: 1622, Seton, 
20 Decemb. 1622, L.Glenurchie, 4 Decemb: 1623. Hay contra Geichen, 7 Ju- 
ly 1625. L: Innerweik. 


Norkat Engliſh-man contra Huwe, Eodem die. 

| & an ARtion of Reyiltration purſued by Norkat Engliſh-man againſt 

Hume, The Lords found, that the Obligation defired to be R egiſtrat, 
ought not to have Execution for that quantity of the Sum therein mention- 
ed, whereof there was a Note written upon the back of the Obligation, by 
the Creditor himſelf, now Purſuer, bearing ſo much of the Sum to be pay- 
ed, and that there reſts only the particular Sum expreſſed in that Note; in 
reſpet of the which Note written by the Purfuers ſelf, and coming out of his 
own hands, The Lords found, that no Execution ought 'to paſs, but for 
that Reſt which he had written to-be owing; and this Note fo written, was 
found ſufficient to liberat the Defender for the remnant of the Sum, except 
the Reſt foreſaid : Albeit it was Replyed, that the Note ought not to dero- 
gat fromthe Bond, nor prejudge the Purſuer, feing it was delete, and was 
Not Subſcribed by the Purſuer, who might have written the ſameupon hope 
of payment; which never being made, he might lawfully delete that Note, 
as he hath done, and ought not to be hurt in his lawfut Debt, by the onc 
writing thereof, except that the Defender might prove payment of the ſame, 
Which Reply was once ſuſtained as Relevant: But the Defender further 
Duplying, that ſince the Writing of that Note, the Purſuer had received 
an Obligation from him of far greater Sums, than was contained in this Obli- 
gation now controverted 3 which Sums he had payed, and had retired the 
ſaid poſterior Bond, which he then produced cancelled, it was a great pre 
ſumprion,that the Sums' which the party had granted payed of that Obliga- 
tion Libelled, were comprehended in that poſterior Bond ; and fo: the {aid 
poſterior Bond, with the Note of Receipt written upon the firſt Obligation 
being reſpefed together, ought to liberat the Defender, This Duply Ws 
admitted to liberat the Defender, conform to the Note written, as ſaid is 
albeit it was delete; but the Defender was aſtrited to prove, that the lalt 
Bond was once delivered by the Defender to the Purſuer, and thereafter r& 
tired upon payment, Actor. Belſhes, Alter, Hopes Gibſon Clerk. 


L. Capringtoun contra L, Keir, Eodeme die, | 

'S Capringtoun purſues the L. of Keir, to receive him as Heir Retoured 
to his Father, in ſome Lands holden of the L, of Fowlſheills 3 which 
Fowlſhiells held the farne of the L, of Keir ; and becauſe Fowlſbiels, who ws 
Capringtouns [mmediat Superior, being charged by Capringtour to entet 
to the Superiority within 45 days, conform to the 57 AG, Parl. 5, Jes 
Wil 
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with Certification, therefore he hath recourſe, and purſues Keir, Fowlſheills 
| Superior, to enter him ; This Purſuit was ſuſtained againſt Keir ſummatrly, 
albeit it was alledged for Kerr, that Capringtoun could be in no better caſe 
than Fowlſbiels would have been, who it he had been defiring to be received 
as Vailal, and Heir to his Predeceſlor by the Defender, he could not do the 
| fame by this ſummar Purſuit, but oughtto have his recourſe to ſeck Precepts 
þ out of the Chancellary to that effe&, conform tothe order in ſuch caſes, and 
: fo Capringtown ought to do the like : Which alledgance was repelled, and this 
order ſuſtained. Likeas, the Lords declared =y would ſuſtain the ſame, 
k whenthe like Queſtion occurred. In this Proceſs alſo the Zords found,that 
\ KB Xcir ought not to receive Capringionr, while all the Retour'd Duty of the 
it Non-entry were payed to him, which Keir mightclaim by. the Non-entry of 
ec Ml Foul(beilis, hisimmediat Vaſial, fince thedeceale of Fowlſbeills Father, laſt 
1,  Vaiſlal and Tennent of the Lands, the time of whoſe deceaſe he offercd to 
n, Þ prove 3 which the Lords found ought to be performed to Keir by Capring- 
4. MW 10x, in the fame manner as Foxlſheills behoved to perform the fame, if he 
were deſiring to be entered, ſeing Capringtoun came in his places and ſein 
he was forced to change his Vaſſal, noreaſon was that he ſhould bedetraud- 
(@ {<4 of that Cafuality, which was due to him from his, immediat Vaſſal ; 
neither was itreſpe@ed, that the Purſuer alledged,that the Non.entry ought 
to be tryed, and the time of the Deceaſe bcrhoved to be proven z which not 
oy bcing done, he ought not tobe prejudged in his Entry, ſeing alſothe AR of 
_ Parliament foreſaid, Fa. 3. appointed no ſuch thing tobe performed by the 
)" WSub-Vallal in thir caſcs3 ard that it was againſt reaſon,to urge hit to any 
his Mebing not con'ained in that At, Likcas, the Sub-Vaſlalls, who in thir caſes 
hath recourſe to the Kings are not compelled to pay the Non-entry of the 
King's immediat Vaſſal, and other Superiors, ought not to be put 1n better 
<0; (caſe chan the King 3 all which was Repelled, and the Non-entries Duties or- 
F* Woained to be payed, before the Superior were holden to receive. the Sub- 


"1 WVailal in place of his immediat Vaſſal : But the Lords.ordained him to prove 
Was . | 

Ho the time of his Vaſlals deceaſe, through whoſe deceaſe he craved the Non+ 
| = ntry, at a Term aſſigned to that etfeft, without further Dyets to be grant- 


] therefore, that the Sub-Vallal by theſe delays benot fruſtrat of his Re< 
cipt and Entry tothe Lands.. Afor. Hope. Alter. Nicolſon younger. Scog 
lecrk. Vid. t Fuly 1623. Capt. of Crawfwrd contra L. Covington, 


ther 

ivel This Deciſion in the other Page immediatly preceeding , was fol- 
)bli- owed July 16, 1628, betwixt the, Earl of Figton and the Lord Teſter ; 
| the {where the Lords'tound, that rhe Lo: Teſter was not obliged to enter the Earl 
pre of Wigton in forme Lands wherein he was Retoured, , holden of the Lo: Teiter, 
103. Muntil the time he payed. all the Duties contained in his own Retour, for the 


Non-entry ofthe faids Lands, before payment whereof it was found the Los 


ation eſter was notHolden in Law to enter him, ſeing the Retour expreſly bears, 
/ was hat he ſhould do ro the =" 7 7 np quod de Jure facere tenetur. To which 
id is Oecition Vir. Alexander Givſon was Clerk, Fd. 23 Jattharys 1630. Peebles, 
e laſt ſ&c. where Tome'differentthing is done, , 7 rt 

er r&  L. Bonningtoun contra Crawfiurd, Novemb: 6, 1624. ' 


N an Adtion betwixt the L. of Borningtonn.and Malcolm C rawfurd,the Lords 
found, that albeit one ofthe Witneſſes who were, produced by the L,of 


] 


2onningtown, was within Degrees of Blood, which of Law'repelled Witmef- 
vhich I's if the Deſcent bad been from a lawful ConjunGion, yet that the Witneſs 
ows Fight be admitted 3 Likeas he was admitted to bear: Witnefling, .fring the, 
enter E 


$ 4 reckoning | 
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reckoning was from a Baſtard, who of the Law Is repute to be procreat 4, 
incerto patre, and ſo not ro make Conſanguinity z and thereforethe ſame waz 
found no cauſeto repel the Witnels 3 albcit 1t was alledged, that-the being of 
a Baſtard,cook not away the ground and reaſon of affection, Nam Bar, 
dicit eos non poſſe recipi ob aſſedionem naturalem, Idem dicit Gl, Actor.Cunniys. 
himes Alter. Belſhes. Gibſon Clerk, Yet this hath becnuſually done, 


Hope contra the Miniſter of Craig-hall, November 9, 1624, 
N an Action betwixt Mr, Thomas Hope and the Miniſter of © raig-hap 
of double Poynding, tor the Teinds of certain Lands of the Barony of 
Craig-hall, The Lords tound, that a Tack Set by the Miniſter of Cey;; 
of the Teinds controverted, which Teinds pertained to him as a Part of 
his Benefice of the Parſonage of Ceres, needed not to have the Content 
the Biſhop of Sr, Andrews, and of the reſt of the Chapter of $7, Andren,, 
of the which Chapter the Parſon of Ceres, who is come in the place of the 
Provoſt of Kirk/il7, one of the ſaid Chapter, conſtitute by the ſecond Ag 
ot Parliament anno 1617, is now one of the {aid Chapter , upon the which 
AR, the Miniſter, Party in this Proceſs, and who (ucceeded ro the Mini. 
ſer, Serter of the Tack, proponed this Argument of Nullity , that (cing 
the Setter thereot, and his Succefſors,. are by that Ac appointed to be 
the Chapter of $#, Andrews, as his Conſent with the reſt of the .C!.apter, 
is neceſlaty to the Deeds done by the Biſhop, by the ſame.reaſon the Biſhop 
conſent with the reſt of his Chapter, is neceſſary ro the Deeds done by any 
of the reſt.of the Chapter in their proper Patrimony-. Which Alledgeanc 
was Repelled by the Lords, and the Biſhops Conſent, nor any of = rel 
ot the Chapter, was no ways tound neceflary to any. Deed done by auy 
perſon, who was made one of the Chapter of St, Andrews, in the things 
which belonged properly to that Parſons Patrimony, ſeing ic might be, thit MM 
ſome ot the Chapter might poſleſs a Benefice belonging to the Preſentation 
of a Laick Patron, and ſo no conſent would be requiſite in that caſe, bur 
of his own Patron ; and as the Benefice might be at the Preſentation ot 1 
Laick Patron or ſome other,and that the ſame was not of the Patrimony of 
the Biſhoptick, ſo it might alſo have its own proper Chapter,as ſome o; the 
Members of that Chapter appointed by that A& indeed hath, whereby the 
conſent of their own Chapter, and no other is required, And the. Zo 
found, that ſeing that Ac of Parliament appointed only a ſpecial C hapre, 
whoſe conſent was declared by the Act,to be neceſſary to all Deeds to be 
done by the Biſhop, that the ſaid At could receive no extention- to inter 
thereby the like neceſſity, ro Deeds done by any Member of the Chapte, 
eſpecially where the conſent was not neceflary, to the Deeds done by tht ] 
Member, before that A&R, _ . _ . . | 
In this Proceſs alſo, the Lords found, that a Tack ſet by an inferior be ſ 
neficed perſon, for longer ſpace than their Lifertimes, and five years there * 
afrer;was not null,notwithſtanding of the fourth AR of the Parliament a» 
1617, which determinats that ſpace to ſuch Tacks, in reſpect that Act pro- 
hibites not Tacks to be Set for any longer ſpacez which if it did fimply, W 5 
without any adjection of a Penalty to the ſame,mighe then infer the nullity 
thereof, but ſeing the Act hath thereto adjected a ſpecial Puniſhment 
apainſt the Setrers,, who ſers for any longer ſpace than is therein permitted, 
the Puniſhment might thereby be incurred by the Contraveener; but the 5 
Tack would not'fall'2s-null,” n6 nullity being ſet down in the Act againſt C 


y . 


the ſame, eſpecially alſo ſeing the Tack is regiſtrar in the Regiſters of Sel- f 
ſion, conform to'the-Otdihance of that Act,in dne time ;' which' Regiſtn- : 
tion was Suſtained, being made in the'Books of Seſſion, ſeing there was 


then 


ERSCI0 ib... s as cc 4a © 


£53 


The Decifions of the Lords of Seſfon, 1624, 145 
as that At imports. ' Actor, Hope, Alter, Stuart & Nicolſon, Gibſon Clerk, 
The ſame done again upon the 16 of November 1624, berwixt the ſame 
Maxwel.anent the content of the Chapter, Yid.26 March 1629,Collecge of 
Aberdeen contra Meinzies, where the contrary would ſeem to be done, ex- 
of the Biſhop or his Chapter, which was not there alledged, 
The Bairns of Waflace of Elkerſtie contra their'eldeſt Brother, 
Mquhile -old Wallate of Eillerſiie having made a Bond in- fayours 
of his Bairns, obliging him and his Heirs ro pay to each of them a 
his Deceaſe, as their Bairns part-of Gear, and by and attour = Legacy, 
which he might leave ro them in his Latter-wil! , upon this Bond, the 
ment to them ot the faid Sums, In the which Proceſs, the Lords ſuſtain» 
ed the Action at the Purſuers inſtance, albeir it was alledged, that the Bond 
time, the Bond never became the Purtuers Evident, nor at no time during 
the Litetime of the Maker, but remained 11] ever till he died beſide hims 
means it is uncertain z which alledgeance was Repelled, ſeing now the Bond 
was in the hands of the Purſuers the time of their Purſuit, as their Evidert, 
the Purſait againſt the IDetender, albeit it was not year and day by-paſt 
fince the deceaſe of his Father, as was alledged ſhould have been, before 
6th Parliament of Fames 4, in reſpect he was conveened as Heir entred 
to his Father, and not as Jawtully charged, and alſo the Lords found no 
Heir, bur found it ſufficient to prove the ſame cum proceſſu, Actor, | 
Alter, Nicolſon. Hay Clerk, Fid, for the firſt part of this Decifion pexuls 
tor the laſt part of the Deciſion penult Fane 1624, Edgar contia Halyday, 
and the firſt part of that Deciſion, | 
N an Action tor making of Tutor Compts purſued by the Bairns of 
umquhile Fohy Naſmith, Chyrurgian to his Mijeſty, againſt James Na. 
they were authorized by Curators given to themin England, where they 
were for the time, by the 4:ch- Biſhop of Canterbury ; which 4& ot Cu- 
authorize the ſaid Purſuit, and to authorize the Minors in purſuing of the 
Tutor in this Judgment in Scotland, tor his Intromiſſfion with their Means 
nors ſhould be compelled to chooſe again Curators,after the Laws and Form 
of Scotland, tor authorizing of them in the ſaid Purſuit, for the Goo\s in 


then no other Depnt appointed by the Clerk of Regiſter for thar effeQ, 

Parties, YVid.14 March 1622,and 24 Fwne 1623, L, Drumlanrigs Son contra 

cept that here the Proyoſt was in uſe to ſet Tacks alone, without conſent 

November 11, 1624, 
certain Sum ot Money, by and atrour that which would fall to them-by 
ſaid Bairns purſues their eldeſt Brother,as Heir to their Father, to make Pays 
was made 25 years betore the Detunts deceaſe, during the which whole 
ſelt, and ſince his deceaſe was only recovered by the Purſuers, by what 
which the Lords tound ſufficient. In this P:oceſs alſo, the Lords ſuſtained 
Proceſs could have been moved againſt him, conform to the 76 4 of the 
necefſity,that the Purſuer ſhould produce and inſtru inſtantly, that he was 
Fuly 1624, Hamilton of Silvertounhill, 21 Feb, 1628. L:Monimuck, Vid, 
Naſmith contra Naſmith, Nowember 12, 1624, © 

ſmith their Tutor, The Lords ſuſtained the Purſuir ar their Inſtances, as 
ratory, ſo made in England, the Lords ſuſtained, and found it ſufficient to 
in Scotland; neither found the Lords any neceffity, whereby that the Mi- 
Scotland. 


In this ſame Purſuit alſo, the Lords found, that 2 Procuratoty being 
once lawfully made by a Minor, with conſent of his Curators, was ſuffi- 
cient to give their Procutator power to do the Deeds contained in the Pro- 

| T 


curatory 
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curatory, after that the Minor, Granter thereof became Major, at the 
years of whoſe Majority, the Procuratory ceaſeth not, nor becomes exting, 
but that the ſame endures and laſts alſo after the Majority, ay and while ir 
be Revocate and Diſcharged by him. Actor, Hope & Stuart. Alter, Nicole 
ſon & Burnet. Scot Cletk, Vid, 11 March 1624, Letitia Heth. 


Wallace contra Wallace of Ellerſiit, November 13, 1624. 

N the Action mentioned in the former Page, betwixt Wallace of Ellerſ. 
] lie and his Brothers» The Lords found the Exception Relevant, where« 
by it was alledged, that che Father in his own time, after the date of 
the Bond, had provided the Bairns, in whoſe favours the Bond was con- 
ceived, to als great Sums, equiyalent to the Sums provided to them by 
the Bond ; which Alledgeance bearing the ſaid Proviſion, the Lords tound 
ſufficient,being proven,to Elied theAction upon the Bond libelled,and tound 
that the Detender had no neceſſity to ſay, that the ſaid Jaſt Proviſion made 
by the Father, was given in SatistaRion of the ſaid Bond , ſeing that be. 
hoves to be underſtood, that the Father would rather liberate himſelt of his 
preceeding Bond, than to have given the ſaid laſt Proviſion to his Bairns, and 
to have the former Obligation ſtill co ſtand over and above his Head, for 
quiſque mags preſumitur ſe liberare quam donare, | 

[n this ſame Proceſs,two ot the Bairns,in whoſe favours the Proviſion con- 
tained in the Bond was made,being deceaſ'd, betore the Father Maker of the 


Bond, which Bond bore, that the part provided 10 any of the ſaid Bairns, 
who ſhould deceaſe without Heirs of ther own Body, ſhould accreſce to the 
reſt of the Bairns ſwruiving : And the ſaid Bairns ſurviving having purſued for 
the Defun&s Bairns-part,the Lords tound no Action tor the part of the Bairns 
who died betore their Father, notwithſtanding of the foreſaid Clauſe of 


the Obligation, in reſpeRt the Bond remained ſtill in the Fathers Hands: 
ſo long as he lived, ſo that the ſame could not be qualified to have come in 
theHandsof theBairns, who were decea('d,during theirLifetime,and ſo became 
neyer their Evident, and as that Bond would never have produced an Aion 
to the Bairns againſt their Father, it they had been all living in the Fathers 
Lifetime, ſo now two of them _ dead before the Father, and the Pro- 


viſion being appointed to them for their Help and Suſtentation, themſclyes 
being dead, none of their Brethren could acclaim that part provided for 
their Suſtentation, notwithſtanding of the Clauſe toreſaid, bearing, thu 
the part of the Deceaſing, ſhould accreſce to the Survivers, Vid, 4 Fthruay 
1623, Guild contra Guild, 24 Fuly 1623, Stuart contra Fleming, 25 Fth, 


1624, Captain Wiſhart, 
Chein contra eMeldrum, Eodem die, 

N Agions of Spuilzie, where the Defender compears and propones an 
Exception, for a partial quantity of the Goods libelled pro tanto x the 
Summons being admitted to the Purſuers Probation, for the reſt of the 
quantity not Elieded by the Exception, if the Defender ſuccumb in Probs- 
tion of the Exception, either in whole, or for any part of the quantity 
contained in his Exception, albeit the Purſuer prove no Super-plus, 2s is 
ordained by the Ac of Litiſconteſtation z yet the Lords finds, that the 
Purſuer ought to have juramentum in litem, upon the whole quantity li- 
belled, the benefite whereof becomes competent to him, by reaſon ot the 
Defenders ſuccumbing to prove any part of the quantity, whereupon he 
exceptedz the proponing whereof, 1s a confeſſion of the Libel, and having 
fuccumbed,produceth that ſame effeR, as if thePurſuer had proven that quary 
rity, whereupon the Dejcader excepted z and which is not proven by him, 
in 
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*1 which caſe of Probation cf any quantity, Juramentum in litem is not re. 
fiſcd, This was done this day, in an Action of Spulzie purſued by Cheyr: 
againſt Andrew Meldrum, which appears to have ſomedoubt, ſeing the ſucs 
cumbing in an Exception, ſhould import no more but Condemrnator in that 
which the Exception Elcids; and ſeing it Eleids but that part, it ought only 
to produce Sentence for that, for which it is proponed,and cannot be further 
cxicnded,even as if he had proven it pro tanto, he would had no more Abfol- 


- vitor, but trom that for which itwas proponed, although theProbation would 
of WF have Eleided the whole Libe), if ithad been ſo Alledged. Scot Clerk, 
< Hope contra Miniſter of Craig-hal, Novemb: 16, 1624. 
id N the above-mentioned Action of Mr, Thomas Hope, whereof mention 
id is made 9 Novemb.1624. The Lords found a Procuratory of Refignati- 
"= on ſubſcribed by the Provoſt and bis Prebendars, of a part of his Benefice 3 
& which Prebendars dwelt in divers parts of the Countrey, ſo that their Sub- 
is ſcriptions could not be had at one timegand therefore the Procuratory be- 
id Loved to be of divers dates, as the fame was ſubſcribed by the Prebendars, 
or albeit the Inſtrument of Dimiſlion following the ſaid Procuratory,was of a 
date anterior to ſome of the dates of the Procuratory, 2iz, before the time 
A. that ſome of thePrebendars Subſcribed the ſame,yet that the Procuratory & 
he I Dimiſlion foreſaid was ſufficient, ſeing it is the frequent cuſtom to take con- 
bn ſent of Prebendars, or of Chapter, or Convent, at any time, to deeds 
he done by the Prelat, and afterthe date of the Principals Subſcription; albeit 
for WI if might appear, that ſcing the Prebendars conſent was neceſlary to the Pros 
ns © curatory, without which it could not be a perfect At; therefore while the 
of | fime was made perfect by all the Subſcriptions neccflar, the Inſtrument of 
\ds Dimiſſion, which could not be valid without warrand of the Procuratory 
in W preceeding, ought to have been made, after the Procuratry was acomplear 
me || 1d perfett Evident, which could not be, until it was Subſcribed by all 
ion I [be Prebendars requiſite thereto, The Parties compearing, as is there marks 
ers i <d. Vide 23 January, 1624, Black, | 
10» Troup contra Lo. Herries, Eodems die, ng 
'ves j* an Avon betwixt Trop and Lo. Herries,a Horning was ſuſtained, where 
for upon 1royp fought Declarator againſt the Lord Herries of his Eſcheaty al 
that ll bcit the ſame was quarrclled as null, being only Execute upon. general Let- 
wary Wl ters, raiſed upon a Prebendars Decreet of general Letters conforms which 
Feb, If alledgance was repelled, and the Horning fouad good, albeit the fame pra- 
cceded upon general Letters, and Decrect of Letters conform generally, 
not bearing any ſpecial quantity, by reaſon that there was a ſpecial Charge 
5 0 © given to the Party Denounced,to pay a ſpecial and certain particular quan= 
the I rity, contained in a ſpecial Execution of the general Letters 3 in reſpe&t of 
the I £be which ſpecial Charge, the Horning was found good, notwithſtanding that, 
oba I the Charger had no ſpecial. warrand by his Letters or Decreet,to charge the 
rity Party for that ſpecial quantity - And notwithſtanding of the Ad of Par. 
25 is  YJament, viz. 140 AF, 12 Parl: Anno 1592, which requrcs,that there ſhould 
the ©} Þ< a Warrand tor a ſpecial. Charge, otherways allows not of Hornivg for 
y li the Lords thought that the Partics charged for a ſpecial quantiry, ought to 
the I Suſpendzotherways if he do not,theHorning ought not to be found nu)k Ac-. 
n he I for. Nicol/or... Alter. Belſbes, Scot Clerk. Yid: 6 Decerabe 1626: Jauhſen,.22 
ying Feb: 1627+ JL. Aithin, a? TRAD, Ele 
Fm ' x. L.\Bagg contra his Tennents, Novemb: 18, 165g. 
b P a Removing at the inſtance of the L..Logg, contra his Tennents; The 


Loras tound ag exception proponed by one of the Defenders, upon an 
& 9 Heretable 
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Heretable Infeftment granted to him of the Lands Libelled, clad with 49 
years poſſeſſion continually without interruption, not ſufficient to defend 
the Excipient in that Judgment of Removing, except the Defender alledg. 
ed by whom he was Infeft, and that his Author had power to grant him 
that Infeftment ; and ſo the Defender was forced to diſpute upon the valis 
dity of his Authors Right, in that Judgment Poſleſſor, without any Redy- 
&ion, Actor. Cunninghame & Belſhes. Alter, Gibſon Clerk, Vid: 
18 July, 1626, La, Glengarnoch. 17 Feb: 1627. Wilſon, 19 Novem: betwixt 
thir Parties. 


Wallace contra Walker, Eodeme die. 

E be” Lords ſuſtained a Regiſtration of an Obligation at the inſtance of 

the Relic of the Husband, after the Husbands deceaſe, being done 
by conſent of Procurators 3 but it was ſo found, becauſe the Sum was 
ſmall, viz, 100 Merks, and the Relit was a poor Woman, and allo be- 
cauſe ſhe was Executrix Confirmed to her Husband, and the Debt Libelled 
Confirmed in his Teſtament, The Parties were Waflace contra Walker. Gib- 
ſon Clerk, 


Kincaid contra Haliburton, Eodem die, 

bd an Aion betwixt Door Kincaid and James Haliburton,for Redempti- 

on of ſome Lands Compriſed from Mr. Robert Monro by the ſaid James Hali- i ,, 
burton,and which Dr. Kincaid delired the Lands to be Redeemed at his in- IM ,j 
tance from the ſaid James, as having right to the Legal Reverfion, by rea- 
ſon of a Compriſing deduced at his inſtance. In this Action, one Monro 
compeared, who had alſo Compriſed the ſame Lands, but after Fames Ha I .. 
liburton and Dr. Kincaid,and alledged that Dr.Kincaids Compriſing was null, ſo 
and ſo could not produce this Action of Redemption at his inſtance, ſeing 
thereby he could not be found to have Right to $nie Haliburtons Legal Re- 
verſion ofhis Compriſing, in reſpe& that the ſaid Purſuer had Denounced 
the Land to beCompriſed before James Haliburton, ſo that at the time of 
his Denounciation there was not a Legal Reverſion, nor no Right thereof i "1 
then extant, there being then no other Denounciation nor Compriſing uſed S 
beforethe Purſuers Denounciation, which might make any Legal to have Pi 
been extant, Which alledgance was Repelled, ; for the Lords found, albeit MW P< 
the Purſuer was the firſt Denouncer of the Lands to be Appriſed, and that tal 
James Haliburton Denounced after him, which James Haliburton had Com Ul 
priſed before the Purſuer ; yet ſeing under the firſt Compriſing, albeit (- foi 
cond in Denounciation, the Property of the Land was comprehended, and 
ſo thereby James Haliburton ought to be preferred to DoRor Kincaid, who 
had Compriſed after him, albeit he had Denounced before him, that the 
Right of the Legal Reverſion, which was, or might have been competent 
to Honro the common Debitor, —_ whom all the Compriſings were 
deduced, fell under Doftor Kincaids Compriſing z albeit it was alledged, 
that it could not fall under the ſame; ſeing it was alledged,' that nothin 
could fall under the Compriſing, but that which could be Fornarwars 
under his Denounciation ; and at the Denounciation there was no Legalex 
tant, which was repelled, as ſaid is 3 becauſe the Loyds found, that the (e- 
cond Compriſing, albeit proceeding upon the firſt Denounciation, ought 
to extend'to all Right, which at the time of the faid ſecond Compriſing w 
inherent in the pe D by 5-7 ,and WW tiv 
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| rlon of him, from whom the Compriſing w 
confequently to the ſaid Legal Reverſion; and therefore the Lords preferred © Te 
him to the ſaid third Compriſer, . who claimed to be preferred to the Dov Wof 
tor, the ſecond Compriſer foreſaid, by reaſon he alledged, as ſaid is, - lay 
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the Legal fell only under his Compriſing, ſeing he had Denounced when 
the Legal was extant, viz. after Haliburtows Compriſing was compleat, and 
perfefted 3 and that Kiwcaids Compriſing, proceeding upon a Denounciati- 
on, which could not extend to a Legal, which was not then in reryw natu- 
ra, the Compriſing therefore could not extend thereto, which followed 
upon that Denounciationz which alledgance was repelled, as faid is. Yet 
the contrair of this was found is terminis, 1n an Action betwixt Maloch and 
Murray contra Weir, in Fuly 1620, But the Lords found this laſt Decifion 
moſt juſt, and would hereafter ſo Decide therein, AQor, Hope & Lantie, 
Alter. Nicolſon & Belſhes, Gibſon Clerk. : | 

It is a common opinion where Compriſings are deduced for Sums, wheres 
of a part 1s payed betore the Compriting, that the Compriſing falls i» totum, 
and will not ſubfiſt for the reſt of the Sums, which are truly owing; and this 
was found in the Action betwixt Lawb and Blackburn, and L. $meitor, Anno 
1620. or about that time z but there are many whodoubts of the <quity of 
that opinion, and thinks it no reaſon,that the Compriſing ſhould fall for the 
Sums which are truly owing,no more than Horning and Poynding,or Arreſt- 
ment, if they be executefor more than is owing, will not cauſe the whole 
Execution to fall,but only for ſo much as is not a juſt Debtzand a Decreet ob 
tained for more than is due Debt, will not make the Sentence to fall i= to- 
tm ; And this hath warrand alſo from the Civil Law de plus petitionibxs. But 
the reaſon of the common opinion is, for the fraud of the Compriſer, to Ap 
priſe for that which he knows to be wrong, and his Fraud is therein puniſh- 
ed3 but where there is no appearance or {uſpition of Fraud, there the Law 
admits place of excuſe, 2am poteſt exiitimari Inique judicaſe, qui reum omnino ab- 
ſolverit, cum conitaret &+ probatum ſit, ens partes debere. 


L. Lagg contra his Tennents, Novem 19. 1624: | : 
IN an AGtion betwixt the L. of Legg and his Tennents, the Lord: ſuſtain> 
[| ed a Removing purſued at Lagg's inſtance, for removing from Lands, 
upon a Seafin given to him of the Superiority: only of theſe Landsz which 
Seaſin of the naked Superiority, they found to be a ſufficient Title tg the 
Purſuer for producing Removing thereupon at his inſtance, from the Prove 
perty of the ſame Lands, againſt any who could not alledge an Here» 
table Right of Property, or ſome other Right, whereby they might main-= 
tain themſelves in the poſſeſſion of the ſaids Landsz and which the Lords 
found, :albeit the Defenders alledged, that there was no neceſlity to clothe 
themſelves with any Right, until the time that they were deſired to remove, 
by one who had Right to the Property, ſeing they excluded this Purſuers 
Title, which being per expreſſuw only of the Superiority, preſumed neceſſar- 
ly that there was another Proprietar, in whoſe perſon the right to remove 
only behoved to ſubſiſt 3 which alledgance was Repelled, as ſaid is. Partt- 
bas comparentibus, as is marked 18 Novemb. 1624. Vid: infrg 20 November, 
betwixt the ſame Parties. 


Fay Ramſay contra Hay, Eotlew die. 
N a Suſpenſion of charges raiſed upan a Decreet-Arbitral, at the In- 
ſtance of one Rawſay contra Hay. The Lords found the Submiſſion and 
Decreet Arbitral null, in the ſame Suſpenſion ſammarly without Reductions 
becauſe the Submiſſion was forthe Right of Tutory of 2, Minor betwixt 
two Tutors: the orie Alledging himſelf to be Tutor. Lawful, and the other 
Teftamentary,which Right was ſubmitred by them Sewhat fatisfaCtion either 
ofthem ſhould do to others for their Rights, which the Zords found was not 
lawful to ſubmit : And ficklike they found the Decreet null, becauſe the. 
T j Judges 
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Judges had decerned the one Tutor to give to the other, for giving over of 
his Right, ſome of the DefunGs Gear, which pertained to the Minors, whoſe 
Tutory was controverted; and ſo it was not lawful to give away the Goods 
pertaining tv the Pupils, for acquiring of the ſaid Right of Tutory, by any 
of them; ſeing thereby the Pupils were evidently damniftied, Actor, Ler- 


month, Alter. Gibſon Clerk. 
L. Zagg, contra his Tennents,* Novem. 20, 1624, 
N this aforclaid ARtion of the Laird of Zaggy, and his Tennents 5 The 
Lords found, that the Denounciation of Lands to be Compriſed, being 
done and made before the Term of Whitſunday, was not a ſufficient 
ground, whercupon warning to Remove from theſe Lands Denounced might 
be made, except alſo that upon the Denounciation Compriſing had followed, 
and were expcd before the warning - And that 1t was not enough that the 
Dcnounciation preceeed the time of the warning : And that the Comprif: 
ing thereafter followcd thereupon , albeit the ſaid Compriſing was exped 
betore the Term, if it was not alſo exped before the time of the making of 
the warning ; before the which warning The Lords found that there could 
be no right to warn, except the Compriſing had been deduced before he 
made the warning: And the Lords are in uſe to find, that t is a ſufficient title 
in a Removing , a Scafin proceeding upon a Compriling , which is 
datcd after the Term of Whitſunday, to the which the warning is made, 
where the Compriling , upon' which the Sealin depends, preceeds the time 
of the warning. ' 

In this Proceſs alſo the Lords found, that any Seafin taken by any Compriſ. 
er 0uzhit to be a ſufficient Title, albeit the party from whom the Compriſing 
was deduced, was deceift' before the Seafin was given to him, who Compril- 
ed; for the Compriſing denuded him, from whom the Lands were Appriſed, 
ſo that it was lawful to him'who compriſed quocungue tempore, to take Sea- 
fin therenpon, as well after the deceaſe of him, from whom the Lands were 
Compriſed as before, Yid, Jar. 20 1625. Elphingſtoun. Fid. for this laſt 
partypermit Faly 1625. Guthrie. March 22,1626. Collace, 23. & 29. Jan, & 3, 
Feb. 1624. Stevinſon, Decemb.-20, 1626,. Hamilton of Blair. Decem, 6, 1622, 


Milbuxne. pewnlt July 1624. Foulwood, | 
| © Forſjth, contra L: Smteiton, Eodem die, 
FN an Adtion betwixt Marion Forſjth, and L, Smeiton, 'The Lords found, 
a Compriſing ſufficient, whereby two Lands being Compriſed upon 
two Denounciations, made at two ſeveral times, to wits a Denounciation 
tor the one Land, done at one time after ſearching for poyndable goods, was 
uſed firſt upon the ground of that Landz& the other Denounciation made for 
the other Lands, atter ſearching was made upon the ground of that other 
Land Denounced: which ſearching at the ſecond Land Denounced, being 
made after the Dcnounciation of the firſt Land, the Defender allcog- 
ed, rendered the Compriſing altogether null,ſcing he alledged, that theſearch- 
ing ought to have been made upon all. the Lands cotnpriſed, and every one 
of them, before Denounciation could be made, for Compriſing of any of the 
Lands; and that he alledged, that it wasnot ſufficient, that the ſearching pre 
ceeded the denounciation of each ſeveralLand, but there behoved to have been 
ſearching at all the Lands, before-any Denounciation could be made at all 
of any Land, which alledgance was, Repelled; andthe Compriſing ſu» 
ſtained; for it was foundſufhcient, that the ſearching preceeded each Denoun- 
ciation. Fid. penult Fuly 1623, Mr. Thomas Nicolſog,.: |. En 
| [7  ba# 21g! .! offiield 
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. Poſlefſion of any perſon, 


T be Decifions of the Lords of Seſſion, 1614.; 
Turnbul contra Ker of Cavers, Novemb. 24, 16 24. 
N an Aion of Spulzie at the Inſtance of Twr»byl of Syminton , againſt 
] Ker of Cavers, for Spulziation of certain Kine and Oxen, which was re- 
ſtricted to wrongous Intromiſſion. The Lords found an Exception proponed 
for the Defender, Relevant to Eleid the Aion, founded upona poyndirg 
from the Laird of Baldrule, the Defenders Debitor, of the Goods libelled, off 
his ground z And that the faids Goods were in the Laird of Baldryles poſe 
{c{ſ1on, divers years before the poynding; And at that time uſed by him as 
his Goods, by working of them, and milking of the Kine; and that the youn 
Goods were bred upon the aids Lands, being the increaſe of the ſaid ol 
Goods. This Exception was found Relevant, albeit it cwas both ſpecially 
Libellcd, and alſo Replyed by the Purſuer, that the Goods lybelled properly 
belonged to himſelf, and were bred by him upon his own proper Lands of 
Symintoun, and there uſed by him at his pleaſure, arid thereafter the ſame was 
put by himin Grafing to Ba{drle, upon the Lands libelled, out of the which 
the ſame werealledged to be taken & poynded,upori condition that the Laird 
of Baldrule ſhould havefor the grafing thereof the Milk and the firſt Calf: 
Likeas diverſe others of the young Breeding of the ſaids Goods was receiv- 
ed by the purſuer, and alſo how ſoon he heard of the poynding, viz. 
within a day or two thereafter, he offered to make Faith, that the Goods were 
his own: Which Reply was not reſpeRted, but the Exception ſuſlained, ſe. 
ing the Lords found, that the Goods remaining diverſe years together in the 
who keeped them upon his own Ground and 
Milked and uſed them, and the Increaſe thereof all this time - as bis owt 
proper Goods, the Creditors of ſuch Poſſeſſors might lawfully Poynd them, 
as the Goods of their Debitors, who had keeped them in their Poſſeſſion, 
as their own Goods diverſe years together: And ſo this Preſumptive qualifi- 
cation of Property, conſiſting in the retention of Poſſeſſion ſundry years, way 
preferred to the Purſuers offering to prove himſelf the only true owner of 
the Goods, as being bred upon his own Heretage,. and ſent only in grafing 
to that Perſon, who js alledged to be the Defenders Debitorz which _ 
was not found Relevant, ſeing the Purſuer could not qualifie real Po 54 
ion of the Goods, by the ſpace of two years preceeding the Spulzie, albeit 
be Alledged the Propertie of the ſame to be truely his. : 

In this Proceſs alſo, The Lords were of the min ,albeitit paſt not into In< 
terloquitor, That Steelbow Goods being delivered by the. Maſter to his Tens 
nent at the Setting of any Room, after the manner of Setting with Steelbow,! 
might be poynded by the Tennents Creditor for the Tennents Debt, and that 
the Maſter would have only Aion againſt the Tennents for the Steelbow, 
at the time appointed, for delivery thereof, in reſpett the Steelbow Goods, 
being either Corn or Cattel, became the Tenneats, ſeing every year they 
were changed, and the firſt which were delivered to the Tennent by the 
Maſter,could not probably be extantin reſpeR of the alteration by the courſe 
of years, which alteration made the ſime to become abſolutely: the 
Tennents own, and ſubje& to his Debt, Ator Hart, Alter Belſhes. Gibſon 
Clerk, FYid, June 17, 1625, Bronn, & Decemb. 6. 1628. Lawſon, 


'— - Ramſay apntra his Curators, Novem. 25, 1624, © | ts 
JN an Aion of ReduRion, purſued by one Ramſey of Dundie againſt hee 
* Curators, for reducing of an A& of Curatory upon this reaſon vis. Bee 

cauſe the Curators were choſen by her within the time of her Tutorie, ſhe 
taving lawful Tutors for the time, and the years of her Tutory not being 

fully expyred, when-ſhe choiſed the ſaids'Curatoprs, \ The Lords found this 
reaſon Relevant,and reduced the AR of Curatory, albeit it was alledged, thee, 
Wi: i; 5 the 
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the reaſon was not Relevant, to reduce the ſaid Act; And to remove the Cy. 
rators voluntarly Choſen by her ſelf, within a moneth or two only be. 
fore the age of Pupullarity, ſpecially where this was neither fraud of the Cy. 
rators, nur wrong, or negligence qualified againit them, and without the 
which, or that the Minor had been prejudged or hurt, 1n ſome ſort by the ſaid 
Eleion; albeit the ſame was done in ſo ſhort a ſpace, only before the time of 
Law appointed for choifing of Curators, and being once choſen and doing 
their duty, ought not to be Removed, no Suſpition being able to be qualified 
againſt them; which alledgance was Repelled, and the Reaſon nakedly Con. 
ceived , bearing only that Curators were given before the full Expiring of 
the years of Tutory, without any other qualification, was ſuſtained and found 
Relevant to reducc; And when the Curators Defenders defired to be repay. 
ed of the neceſſar Expence depurſed by them, profitably in the Purluers 
affairs, ſince the time of their accepting to be Curators, which they Alledg. 
ed ought to be Repayed to them, before they were removed from their Office, 
and that they ought not to be put to any new Purſuit therefore. T his was 
alſo Repelled in this Proceſs, ſeing the Minor not being lawtully Authoriz- 
ed, could not be holden now to Anſwer thereto, while new Curators were 
choſen, who might defend her, and reſerved to them their Action to Puriue 
therefore, prout de Jure, Actor Rollock, Alter. Ryjjel. Gibſon Clerk Vid, 
Decem. 5.1627, Rollock, | 


Biſſet contra Biſſet, Eodem die. 

Ohn Biſſet Executor to George Biſfet, purſues Mr. Robert Biffet, Son na- 

tural to the ſaid George, for delivery to him of a Diſcharge of eight 
Chalders of Victual yearly, which the ſaid umquhile George in the faid Mr, 
Roberts Contra& of Marriage, was obliged to pay yearly to him, during the 
ſaid Georges Lifetime, and which ViRual, the ſaid Purſuer affirmed in his 
Summons, was payed by the Defun&, to the ſaid Defender,all theſe years, 
forthe which the Purſuer, as Executor to the Detun& craved the faid Dil- 
charge. It being alledged by the Defender, that the payment of the ViQtu- 
all yearly, 'as was Lybelled, ought to be proven by Wrir, or Oath of Party, 
and. was not probable by Witneſles, in reſpeR it was a Matter of great 
Importance, and tended to evacuat and deſtroy the Condition of Payment, 
obliged in a Contract of Marriage, which cannot be taken away, bur after 
ſuch manner, as it is obliged. The Lords Repelled the Alledgance,and found 
that it might be proven by Witneſſes, ſeing it was the delivery of Vicual, 
and it was not neceſlary,to prove the delivery thereof by Writ, or Oath 
of Party. 

The ſame Executor purſuing in another Summons, the ſame Defender, 
for intrometting with 2000 Merks of Money of the Detundts, after the 
DefunGs deceaſe. TheLords found, that he ought to prove that Intro- 
miſſion either by Writ, or Oath of the Defender, and would not admit 
the ſame to be proven by Witneſſes, Aﬀor. Burnet. Alter. Mcgill, Scot 
Clerk. Vid. Fuly 15. 1624. Nisbet contra Short, November 26. 1624.0 
contra Ker, 

The like de novo was found betwixt Kerand Robiſon, ina Matter of 200. 
Pounds, whereto Scot was Clerk, viz. that it ſhould npt be proven by Wit- 
neſfes. Likeas in an Aion purſued by Cland Hamiltongas Executor to a De- 
fund againſt Hamiltor,for his Intromiſſion with Money, lying beſide theDe. 
fun®; and with his Corns and Beſtial, The Lords found, that the Intromiſſion 
might be proven by Witneſſes, but that the Quantity, ſo far as concerned 
the Money, ſhould only be proven by his Oath, March. 1626, 


Tennents 
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Tennents- againlt Craufurd, &c, Eodeme die. 

N a double Poynding purſued by 'certain Tennents againſt Crayfurd and 
I Fleming, the one being Heretor of the Lands, who had obtained Decreet 
againſt the Tennents Suſpenders, for payment of the Duties of the Lands 
to him as Heretor 3 the other being Lady Tercer Served and Kernned, 
The Lords found, that notwithſtanding of the Heretors Decreet, the Lady 
Tercer ought to be anſwered of her Terce of the Duties of the faid Lands; 
and that not only of theſe years ſubſequent to her Service, and Kenning, 
but allo of all years preceeding her Kenning and Service, from the time of 
the deceaſe of her Huſband: tothe time of whoſe deceaſe, The Lords found, 
as in all the like Caſes, that the Service oughtto be drawn back 3 and that 
ſo ſhe ought to be anſwered of all the years bygone foreſaids, efpecially 
ſcing the Farms are yet extant in the Tennents hands, un-uplifted Actor, 


Lawty. Alter. Aiton, Gibſon Clerk. Yid, November alt. 1627, Tennents 
Eaft-houſes. 


Hamilton contra Matheſon, Eodeme die, 

N an Action betwixt Hamilton contra cHathejon and others, for Reduc: 
ing of a Contra of Alienation of Lands, and of diverſe ſubſequent Se- 
curities, of the faids Lands, wade to ſubaltern Perſons i» conſequentiane, 
as depending upon that Contract, The Lords found, that one of the De- 
fenders being Minor, whoſe Father had acquired a ſubaltern Right of a 
part of the ſaids Lands, diſponed by the ſaid Principal Contraft, which 
was principally quarrelled, and being Heretably Lnfetr, in a Part thereof, 
ought not to be compelled to diſput upon her Heretage, in her Minority; 
albeit it was Replyed by the Purſuer, that ſeing her Right was not Prin. 
cipally nor Originally quarrelled, but only was a Dependence upon a 
ContraQR made betwixt other Partiesz and which ContraGt was only drawn 
in queſtion upon nullity, that therefore her Minority could not hinder 
the courſe of the Proceſs, for annulling of that Contraft, wherein ſhe, nor 
her Father were not Parties, they having only acquired a ſubaltern Right, 
as ſaid is, from the Party Contracter, againſt the which principal ContraQer 
the Aftion was alſo purſued; whichReply was not ReſpeRed, For the Lords 
found, that a Minor ought not to Diſpute upon Heretage, whether they 
had Right thereof Originally, which was Controverted, or if the ſame de- 
pended upon an other Original, and ſo would fall i conJequentiam, in nei- 
ther of whichCaſes, TheLords found, that theMinor ought toDiſput herRight 
[n this AQtion, notwithſtanding of the Minors excule foreſaid, for her part 
of the Land, yet Proceſs was ſuſtained againſt the reſt of theDefenders, who 
were Majors,for the remanent of the Land,whereto the Minor had no Right, 
albeit it was Alledged by theDefender,that propter continentiam cauſe, Proceſs 
ought to ſtay for the whole Land, during the Minority foreſaid, irvreſpe& 
that it was Alledged, that if che Cauſe ſhould decide againſt the reſt of the 
Defenders, that Deciſion would Militat thereafter againſt the Minor,when 
ſhe ſhould be conveened in her Majority 3 So that the admitting of her 
Minority, now to ſtay Proceſs againſt her felf, would not be profitable ro 
her thereafter; and ſcing the Subje Controverted, was only aContrad, 
which was a Body of a Writ, and could not be divided, the ſame onghtnor 
to be reaſoned, betwixt any other Parties, but ought to ceaſe for them al}, 
which Alledgance was Repelled, and Proceſs found againſt the Majors, ſe- 
ing the Minor had gotten the benefit of the Law, by ſtaying of Procets 
againſt her, which ought not to hinder the Courle of Law againſt Majors ; 
But it is to beconfidered, that Minors being in Ward, and during their Ward 
called to warrand any Deed, which otherways they are obliged to war- 


rand, 
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rand, are not holden to anſwer during the time of their Ward, before their 
perfe&t Age, which Priviledge, for that ſpace alſo, excems the Cautioners 
Sons, who are Majors, for the conjunCtion of the Cauſe, and 1s marked in 
my Notes out of Craig, 2. lib. Fend, fol. 155. Actors Nicolſon & Stuart: 
Alter. Hope & Oliphant: Gibſon Clerk. Yid. [une 23.1625. Pringle contra 
E. Hume, & July 14. 1626, John Stuart. ; | 


Jobniton contra Roreſon, November 26, 1624. 

N an Aion betwixt Job»ſton and Roreſon, for payment of a yearly Du- 
] ty, conform to the Defenders promiſe made to the Purluer. The Lords 
found the promiſe null, and ineffe&ual, to produce any Action againſt the 
Maker, becauſe it was a promiſe made by the Defender, to an 1nterpoſit 
Perſon, to the behove, and in favours of the Wife, during the time of their 
Marriage; and ſo was not Obligator, albeit it was Replyedy that the pro- 
miſe ought to be maintained, ſcing howſoever it was made ſtante matrj- 
m10mio, by the Huſband,to the behove of the V Vitez yet fince the making 
thereof, Divorcement had followed; fince which Divorcement, and alſo 
before the Divorcement, the Promile had taken cffeR, by payment making 
of the yearly Duty promiſed diverſe years, both betore, and fince they 
were Divorced, notwithſtanding whereof the Promile was found not Ob- 
ligatory. Actor. M*gil: Alter. Cunninghame, Gibſon Clerk. Vid. January 
9: 1623. CMarſhell. January 11, 1625. Hamiltons Inhibition, Decemb, 21, 
1626, La. Foulis, 


Job contra Ker, Eodem die. 

N an Action of Spulzie, purſued by Joby contra Ker, an Exception 
of Poynding being proponed, to Elide the Spulzie,for a Terms Duty, 
adebted to the Excipient,by the Purſucr, which he was obliged to take, to 
pay to him. And it being Replyed, that the Poynding torthat Term, could 
notElide theSpulzie,ſeing theDefender placed in othcrTennents in theLand 
thatYear,for the which the Poynding is uſed;zwhich Tennents ſo placed, and 
in-put by himſelf, laboured the Ground that Year, and the Purſuer left the 
ſame, and removed therefrom before, ſo that he could not be Debitor in 
that yearsDuty.This Reply was only found Relevant,to be proven by writ, 
or Oath of Party,ſcing'it tended to prove payment ofa Duty,contained in a 
written Tack, and ſo to make the Tack and Poynding thereupon inetfeQu- 
all ; and would not admit the ſame to be proven, per teifes omni exceptiont 
mwajores, as the Purluer offered, Hay Clerk. Vid, Novem. 25: 1624 
Diſſet contra Biſet, & Feb, 26, 1631, L. Garthland, where none miay 

poynd their own Ground, 


Maxwell contra November 27, 1624.5 
N an Action of Removing purſued by Maxwel/ of Portrak contra 
I. The Zords found, that a Seafin of the Lands Lybelled ( being of old 
Kirk-Lands, of the Abbacy of Melroſs, now Erected in a Temporal Lord- 
ſhip ) which Seaſin given to the Purſuer, proceeded upon the Earl of 
Melroſe, who was Lord of the Erection, his Precept of Clare Conſtat, was a 
ſufficient Title toprodunce this Action tothe Purſer, notwithſtanding that 
It was alledged, that the ſame was null, being of Kirk-Lands, not Con- 
firmed; Which Alledgance was Repelled, and found, that there was no 
neceſlity to Reply upon Confirmation, ſeing if there was no Confirmation, 
then the Right of the Lands pertained to the Lord of Erection, who by 
the ſaid Precept of Clare Conitat, wasdenuded , and he opponed not that 
nullity, and fo the Right was ſuſtained,” without neceſſity of Confirmation, 


ſpecially 
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ſpecially againſt the Excipient, who alledged no Right in his Perſon, of 
the Lands Lybelled ; and which the Excipient contended, he had no nece(- 
fity to alledge, ſeing it was ſufficient to him, to exclude the Purſuers Title, 
upon a nullity ſtatuted by Law, and which was not Elided,by the Precept 
of Clare Conitat granted by the Lord of Eretion, who has not given to the 
Purſuer hisRight to the Lands,by any Original Security,flowing immediat- 
ly from him, but only has received the Purſuer, by a Precept of Clare Con- 
at, as Heir to his Fore-bears, which of neceſlity requires, that his Fore- 
bears ſhould have had a Lawful Right z and ſothe Defender alledged, he 
might oppone againſt the Lawfulneſs of that Right, in reſpect of the ſaid 
detetz Which -— was Repelled; Actor, Cunninghame, Alter, 
Scot Clerk. 


Baxter in Leith contra Mackeſon, Eodem die, 

PP: an Action purſued by a Baxter of Leith,againſt Henry Mackeſor,tor pay- 

ment of the Price of Bread furniſhed to his Houſe, by the ſpace of one 
Year, and received by the Defenders Daughter, from the Purſuer, extend- 
ing to an hundred Pounds, The LZords found, that this Action, and the 
like, oright not to be ſuſtained, in reſpect of the danger which might en- 
ſue thcreupon, viz, That Maſters might be conveened, if this wereſuſtain- 
ed, for many years furniſhing, eithertaken on by their Servants, or Bairns 
without any Warrand, or Directiong or when the Maſter might have given 
to his Servants, orothers, who had. the Charge of Proviſion of his Houſe, 
full Satisfaction todothe ſames which Payment, if the aids Servants ſhould 
beſtow otherwiſe, than for ſatisfying of theſe, who had made the Furniſh- 
, ing, it were againſt Reaſon, that the Maſter ſhould be conveened there- 
, fore, except that the Maſter himſelf had directed the Furniſhersto Furniſh 
1 his Houſe, and to anſwer his Servantsz In which caſe, if he ſo commanded, 
4 
d 
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then he ought alſo to have ſeen the Furniſhers payed, but there being no 

Direction given by the Maſter, to theſe who made any Furniſhing, The 

Lords would not ſuſtain any ſuch Purſuit moved againſt them, albeit it was 
” alledged in this Action, that the Daughter , who had received the Bread 
. Furniſhed, was in uſe divers years before, to receive and take, for the De- 
fenders Houſe, the whole Furniſhing, and Proviſion thereto, both in Bread 
from the Purſuers, and other neceſlaries thereto, from diverſe other Per. 
ſons 3 Likeas he Replyed, that he offered herewith alſo to prove, that the 
© I whole Bread Lybelled, was really received within the Defenders Houſe, 
4 and applyedto his own ule, which was not reſpected, nor the Action ſuſtain. 
Y If ed. Actor, Craig. Alter, Hope, Gibſon Clerk, Vid, June 21s 1634, Sir James 


Hamilton. 


Hamilton contra her Huſband, Farwary 11. 1625. 
N Inhibition being ſought by a Woman called Hamilton, up- 
on her ContraQt of Marriage againſt her Huſband, that he ſhould not 

Annailzie in prejudice of the Provigon, conditioned to her by bim, by 

the ſaid Contra&t of Marriage, this Inhibition craved by her Supplication 

was refuſed, becauſe the. Lords thought that no ſuch Inhibitions, nor no 

Attion could be ſuſtained betwixt. Man and Wife, while the Marriage . 
ſtands. Vid. January 9. 1623, Marſhel/: Novem. 26. 1624. Johnſtor: July 

13. 1638, La. Glenbersy ,. 


_ . M*witchell contra Mcqubarg, January 13; 1625; - * 
ly an Aion betwixt McMitchell and Mcquharg, where two Executors 


_ of a DefunR were conveened, for payment of aSum of Money, left by 
the DefunR to the Purſuer, The Lords found, that where there is mge 
uz Executors 
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Executors to a Defun& than one, that any one of them cannot be conveen. 
ed by the Defuncts Creditors i» ſolidum, for the whole Debt owing by the 
Defanct; But that they ought all to be conveened, ilk one proportionally, 
for their own Parts, according as they are in number, except that where 
there is one of moe only conveened, that that one conveened , had intro- 
metted with alſ much of the Defuncts Goods, as would pay the whole 
Debt acclaimed, without Defalcation compleatly. Actor. Nicolſor & Mowat, 
Alter. Lawtie 8 Hope. Gibſon Clerk: Vid. July 23: 1625. Aitkin contra 
Ewart: July 18, 1628, Peacock. 


Lo. Dufſus contra Monyoes, Eodem die. 

N an Action ot Ejection,for a Salmond-fiſhing, purſued at the Inſtance of 
the Lo, D»ffus,again(t Morroes,and for payment of the Profites (ince the 
Ejection, the Summons being proven, and the ſpecialQuantity of the Profits 
of the Fiſhing, _ alſo clearly proven. The Lords, nevertheleſs, before 
they would decern for that ſpecial Quantity, which was proven , And al- 
beit the Defenders were likewiſe holden as Confelt, for not giving their 
Oaths de calummia,yet at the adviling of the Proceſs, found that the Purluer 
ought to give his Oath de Credulztate, upon the Quantity of the Profits 
and would not pronounce Sentence thereupon, untill the time he by hi 
Oath foreſaid deponed, that the Profits extended to theQuantity, for the 
which the Summons was proven ; and this was found, albeit no Party De- 
fender compeared in the Cauſe, Actor, Belſhes, Alter. abſent, Gibſy 
Clerk. Vid. June 28, 1623. Lo. Blantyre: Feb. 28, 1624.Gladeftons contn 

Hamilton : January 26. 1628, L, Drum, 


Lo. Kilth contra Balfour, January 14. 1625; 

N an Action of Double Poynding, at the Inſtance of the Lord Klj1, 
] who was Debitor to David Lennox 1n 500 Merks, conform to his Bund, 
for the which he was Charged, at the Inſtance of Robert Balfour, as Aſſigne 
made thereto, by the ſaid David Lennox, and which Ailignation was [at 
mate upon the 18 day of June 1623- And which Charges were Sul. 
pended by the LordKilfth, upon Double Poyndirig,as being diftreſt there 
fore, on theone patt, by the Aſigney, and as being diſtreſſed on the & 
cond part, by fohz cAbernethy in Glaſgow, who had Arreſted the Money in 
the Lord &3l)zth's hands, ro be made forth-command to him, for ſatisfying 
ofa Debt owing to Abermethy by Lennox; ahd that his Arreſiment was Exe 
cute the ſame 18, Jure, 1623. Which is the very day of Balfours Intins 
tion of. his Aſſignation, The Lords preterred the Afigney to the 
Arreſter, becauſe the Arreſtment being made, the faid 13 Func, 1623, n0 
further Diligence was done by the Arreſter ſenfine, whereas the Afligney 
upon his Bond, Affignation and Intimation, had raiſed Charges of Hort 
ing, and being drawn in Queſtion, and defired to be diſcuſſed in this Sul 
penſion, and 1)ouble Poynding, he could do no more exact Diligence; 
the other Party never having raiſed any Charges or Summons ſenfineyto 
make the Money furth-comingto him, upon his Arreſtment, which naked 
Arreſtment the Lords reſpected not. Actor, per ſe. Gibſon Clerk. Yid. 
Janugry 26, 1625, Andrew Conper * January 28, 1625, Lo. Kilfyb: 
February 14. 1623. L. Saltcoats, 


 _. Stuart contra cMain, Fanudry 15, 16325; 
N an AQtion berwixt *Mr, Lewis Xa a Mend Smith, The 
Loras tound, thar Corns growing upon apy Ground, Ser by the Maſte 
of the Ground ro a Tennent, where the ſaid Corns atter the Shcearing ate 
eranſporred off the Ground whereon they gtew, to another Ground, at 
. not 
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not Hypothecat to the Maſter for that years Farm, by any priviledge or - 
prerogative of Prelation, which might make the Maſter to be preterred 
roany other Creditor of that Farmorer,in caſe any other Creditor do greater 
Diligence by Poynding, or Arreſting, or otherways than che Maſter of the 
Ground doeth s but that in ſuch Cafes where the Cortis are off the Ground 
whereon they grew, the Maſter for his Farms hath no' priviledge nor -pre- 
ference to another common Creditor,except for ſo much as he may claim by 
any more timely and lawful Diligence done by him, than by another Credi- 
cor, albeit the Queſtion be moved for that years Farms and Corns of that 
ſame Cropt z for the prerogative granted to the Maſter of the Ground, is 
only competent and ſuſtained, when the Corns of that Cropt are ttanding 
upon the Ground of the Lands, whereon they grew, and for the which the 
Farms are addebted to the Maſter, AQor. Craig, Alter, Stuart & Cheap, 
Gibſon Clerk. | = : 

This Decifion was immediatly Rayed, and no Interloquitor paſt there 
upon, and that Matter ended by Submiſſion z but the contrary is decided 
betwixt Hay and Keith, 25 Fuly 1623, and 3 Feb, 1624, and alt. March 
1624, Sir Fohn Carnegie, 


Watt contra Dobie, Fanzary 18, 1625, Tae Ee. 

IN an Aion betwixt Wart and Dobze, for Regiſtration of an Obligation, 

made by umquhile Sir Robert Dobie, whereby he was oblig'd to pay to 
one Watt a Sum of Money at 4 Term, and failzieing of Watt by Deceaſe, 
to pay the ſame to another perſon deſigned in the Bond, and to his Heirs, 
with ten for each hundred for the Annual thereof, fo long as it ſhould be 
unpayed z which Bond being deſired to be Regiſtrat at the inſtance of thar 
ſecond perſon, mentioned in the Bond, the firſt perſon being deceas'd. 
The Lords (ſuſtained the Action at his inſtance, and found, that the right 
of the Bond, and Sum therein contained, pertained to him , albeit it was 
alledged for the Defender, thar ſeing the firſt perſon in the Bond, lived 
after the Term of Payment appointed by the Bond, and that the deſtina- 
tion of the ſecond perſon therein-contained, depended only; and would 
have taken effe& only,in caſe the firſt perſon had died before the Term ap- 
pointed by the Bond,for payment of the Sum; Who living thereatrer, the 
right of the Surn ought to apperrain to his Heirs or Executors, ahd riot to- 
the alledged ſecond perſon ſubſtituce in the Bond, who now purſues, Which: 
alledgeance was Repelled by the Lords, and the Sum found to appertain to 
the perſon ſubſtitute, as ſaid is. Sror Clerk, Yid. 21 Decemb, 1626, Execu- 
tors of Fames Brown, t5 Fanuary 1630, Thomſon, 26 Funt 1634, Keith, 
28 July 1626, L, Tuliaban, "0 } 

T his Deciſion appears to be dire@ contraty to the- Decifion in the Ai- 


6n betwif&t'M-:, Fobn Leith and L, Balnamoon, whereot mention is made 


22 February 1623, SS | 
W Elphingſton contra Gathrie, Fantuary 20, 1625, BE | 
] N an Adion of Removing purſued by E/phingſfton of Selms againſt Bethis 
Guthrie, The Lerds found the Seafin produced by the Purſuer for his 
Title, not 10 be a ſufficieft Righe whereupon to ſeek Remorn upon that 


Warning and Title, becauſe the Seafin was given by vertte of a Precept of 

Clare Eonſtat of the Superiors, which Precepr. and Seafin wete botti atcer the 

Term,betore the which the Warning was made, ſo that he neither being 

Sealed betore the Term, nor obtainiog the Precept beforethe ſame, he had. 

qo right, in his perſon to, Watn z and albeit the Seafin was given to him, 

contorm to the Precept joreſaid 0f « Conſtat, as Heir to his omen, 
U 3 an 


— 
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2nd fo+ thereby the Purſuer Replyed, that the Right which was in his 
Brothers perſon,and whoſe Seafin of the Lands he produced, was tranſmitted 
in the perſon of the Purſuer as his Heir of Blood,and ſo that the ſame ſhuulq 
be drawn back to the time of his Brothers deceaſe, This was not reſpeCted, 
but Repelled, becauſe the Precept of Clare Conſtar, which was the Ground 
of the Seaſin, would never make the Purſuer Heir ro his Brother, valuably 
10 prove him Heir to him a#iv?, albeit it was enough to prove againſt him 
paſſeuÞ z for albeit rhe Seafin, by vertue of the Precept of Clare Conſt, 
might be enough to maintain the perſon ſolntetc in Poſſeſſion of the Lands,or 
ro give him Action againſt __—_ had Right flowing from that Author, 
yet the Lords found, that ſuch Seaſins will not furniſh Actions ro them for 
any other thing, which they might ſeek a2Fiv?, as Heirs thereby to their 
Predeceſſors z but the Lords finds, that if this Seaſin had proceeded upon x 
Retour, lawfully Serving any perſon Heir to their Predeceſſor, albeit the 
Seafin following thereupon be after the Term of the Warning, yet that the 
ſame ought to be drawn back, and would in ſuch Caſes ſuſtain Purſuits of 
Removing moved thereupon. Gibſon Clerk, 7Yid, 5 March 1624, Con- 
ninghame, 22 March 1626, Davidſon. 13, & 25 November 1623, Marſhal 
contra Marſhall, 20 Novemb. 1624, Le Lagg, 18 Fuly 1626, Wallace con- 
tra Tennents, 14 Decemb, 1626, Calderwood contra Smith, 


Ronald contra Straug, Fanmary 22, 1625, 
Sobel Ronald Relict of David Ritchie being Decerned to remove from 7 
Bake-houſe in Edinburgh, at the inſtance of Strang, for null Detence, 
urſues for Reduction of that Decreet of Removing, upon this Ground and 
Reaſon, which ſhe alledged would have afſoilzied trom the Removing, to 
wit, becauſe ſhe and her umquhile Husband foreſaid David Ritchie, hada 
Tack of the Bake-houſe-Ser to them, for a certain Duty, for certain years 
thereafter 5 which yeats, albeit they were all expired before the Warning, 
whereupon Removing was obtained ; yet before the expiring thereof,divers 
years, Fohn Toung, and Strang, his Spouſe, Setters of the ſaid Tack, by 
their Bond bearing, © them to have borrowed a Sum of Money from the 
& ſaid umquhile David Ritchie, and the ſaid Purſuer his Spouſe, and which 
© they bound them to repay to the faid David, and his laid Spouſe, and 
< the longeſt liver of them, and their Heirs, Executors and Afſigneys, at 
«© the Term therein appointed z and failing thereof, they were contented 
< that the ſaid umqubile David, and the ſaid Purſuer his Spouſe, ſhould 
<< bruik the faid Bake-houſe, ay and while they were repayed of the (aid 
« Sum, borrowed as ſaid is , for payment of the ſame Duty, contained in 
«© the ſaid preceeding Tack,defalking always,and retaining in their own hand 
< out of the Duty of the Tack, as much as was effeirand to the Annual 
« the ſaid Sum borrowed in the Bond, Likewiſe they conleneny, that the 
Bond ſhould be to them as ſufficient as a Tack, conform to the which Tack 
and Bond, the Husband was, in continual poſſeſſion during his lifetime 
and fince his deceaſe, his Relit, now Purſuer, had continued the ſame 
poſſeſſion, which ſhe alledged ought to be found, that lawfully ſhe may terain 
the (ame,ay and while the Sum be payed, This Reaſon was found Relevant 
ro Reduce” the Decreert, and the foreſaid Bond was found a good Tirle, to 
maintain this Purſuer againſt the pw hors. þ and it was not found to be 4 
naked perſonal Bond, but that it was a real Right, whereby the Purſuer 
might lawfnlly bruik, ay and while the Sum were payed ; neither was this 
alledgance reſpe&ed,proponed for theExcipient, who alledged,rhat that Bond 


ought not to militate againſt him who was a ſingular Succeſſor, and had for 


great and onerous Caules;acquired the Heretable Righr of that Land, and wis 
is Jafeft 


___. TH, ; T " at. py 

The Deciſions of the Lords of Seſſion, 16256 159 

Tafeft therein, but that the ſame ought only to produce warrandice; 6r other 
Execution againſt the Parties , who would be obliged to fulfil the Bond, 
and who made the ſame; likeas he alledged, that that Bond: could not be 
found a real Right, not being an Heretable Right, and that it could not 
be found as a Tack, ſeing it had not acertain defined ſpace, for the 
which it ſhould laſt, and at what time the ſame ſhould Expires but was in 
«#fi& Perpetual, and ſo ſhould not be reſpeRed asa lawtul formal Right, 
to exclude a fingular Succeſſorz and ſo much the rather, by reafon that the 
{xme wasa Bond uſurary, appointing the Purſuer to retain out of the Dutie 
0: the firſt Tack, for the Annual of the money lent by the Bond, twelve for 
each hundreth, which made the whole Bond unlawful; and alſo it was al- 
I:<gcd, that this Purſuer, being the Reli& of the Husband, to whom theBond 
was given, could not be heard to purſue upon this Bond, nor cloath her ſelf 
ther with, ſeing ſhe will not have Right to the Sums lent in the Bond, but 
falls under the Husbands Teſtament, and pertains to his Executors, and ſo 
{1 cannot have Right to Bruik thereby : all which was Repelled, and the 
01:4 found a real Right tomaintain the wife in Poſſeſſion, while the Sum 

e Payed to any, having Right to receivethe ſame; ſeingby the Bond it was 

+ ;provided, that ſhe ſhould retain the Poſſeſſion; and ſcing the Bond bore 
ihe Clavie toreſaid, that it ſhould be als Sufficient as a Tack: And whereit 
was a!!cdged, that the Bond was Perpetual, wanting a certain time of Iſh: 
It was ally Repelled, by reaſon albeit ithad not therein a preciſe Determinate 
time [pecially, yet it had a time of Iſh, viz. at the payment of the money, 
ſickl.ke as in Tacks Sett'in Wodfetts, during the none Redemption, which 
has no other certain ſpecial time of Iſh but Indefinite, whenthe Tacks-man 
pleaſes to Redeem; and this Right was found good, to defend againſt a 
ſingular Succetor ficklike as againſt the Granters ſelf , if he had been Purſuing 
Removingz and where it was alledged to be uſurary as ſaid is. The Lords 
Reduced the proportion of the Annualrent only to Ten for each hundreth, 
end the ſaid Bond had a ſpecial dutie therein inſert, and fo differs from the 
other Deciſions, here marked Actor Hope & Mowat. Alter Beſhes & Ler- 


month. Hay Clerk; Vid, Fuly 13, 16231» L. Muckal, Tuly 2, 1624. 
Mitchelſone and Law ,, | 


| Fairies contra Johnſton, Jannary 26, 1625, © 
N an AQGtion betwixt Fairies and Johnſton, a Decreet Arbitral being 
[| quarrelled by the Partie, who was Charged for obtempering of the ſame. 
upon this reaſon, becauſe the Submiſſion, which was the warrand of the De. 
creet , was Subſctibed by two Nottars for the Parties ; And there was only 
three Witneſles inſert therein, whereas the A& of Parliament requires four, 
and ſo the ſame was null, and conſequently the Decreet ; which reaſon was 
not reſpeCed, but the Decreet, and Submiſſion notwithſtanding thereof, was 
found ſufficient, and ſuſtained, becauſe the Decreet was filled in upon the 
Blank, upon the back of the Submiſſion , which Blank was Subſcribed by 
the ſame two Nottars, for the ſame Parties before five witneſles, and which 
Blank was Subſcribed at the ſame time, when the Submiſſion was Subſcribed, 
and ſo was reput as wrnicus actus, and conſequently not to come under the. 
A4& of Parliament, for want of that PerfeQtion requilit, of four witneſſes, 
Ator Beſhes. Alter Burnet Juniox. Gibſon Clerk, | 


. .*  Comper contra La, Halton, Eodem die, 
& an Aftion betwixt Androw Cowper, and the Lady Haltor, as Exccutrix to 
her husband,' for payment of a Debt owing by him to the Purluerz 
It being Alledged, that ſhe could not be conveened as Executrix, becauſe. 
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the whole free Gear in the Teſtament was Exhauſted,by iawful Sentences, re. 
covered againſt her by the DefunCts Creditors, for juſt Debt owing to them, 
and whereof ſhe had made Payment before the intenting of this Purſuit, 
This Exception was found Relevant to liberat the Executrix, albeit it way 
Replyed by the Purſuer, that long before the Payment made by her, and be. 
tore the Sentence obtained by the Creditors againſt her, this Purſuer had 
Arreſted the DefunRs wohle Goods in her own handss which Arreſtment 
being ſo Execute againſt her ſelf, put her in mala fide, to have misknown 
the ſame, or to have made Payment to his prejudice; for albeit ſhe could not 
imped the obtaining of the Sentences by che Creditors, yct ſhe needed not 
to have made Payment, but ought tohave Suſpended upon double Poynding, 
againſt all the Parties, who made any Claim againſt the Defuns Goods: In 
the which Froceſs this Purſuer behoved to have been called, and wherein 
he would have gotten his proportion of the Gear, effeirand to his Debr, 
which not being done by hcr own default, that voluntar Payment made. by 
her cannot prejudge the Purſuer: This Exception was found Relevant, 
to liberate the Exccutrix, -notwithſtanding of the Reply; and the Payment 
made by her was Suſtained, notwithſtanding of the preceeding Arreſtment 
Executed againſt her before the Sentence: which Arreſtment the Loyd; 
found could not put hcr i# wala fide, in reſpcCt that nothing followed there- 
upon; And that no Purſuit nor diligence was moved thereupon, at the Pur. 
ſuers Inſtance at any time precceding her Payment, for the naked Arreſt- 
ment, without further diligence, would never have hindered the reſt of the 
Creditors, to hive obtained Sentences, and ſo cannot be a hinderance to the 
Execution thereof, and to mike Payment conform thereto, Actor. Ler- 
month. Alter ocot Clerk. FYid. June 14. 1625. betwixt thir 
ſame parties, Jar. 14. and 28,1625. Lo, Kiljth, Decem. 5, 1626, Jajjra 
contra Gray. | 
Livingiton contra Abernethie, & Lo. Kilſyth, Fan, 28. 1625. 
N an Action betwixt Livingſton contra Abernethie and Lo, Kilfth, where: 
of the Caſe was, that the Lo, Kilj1th being adebted to one Lennox in the 
Sum of 500. Merks, to which Sum Lennox makes Balfour his Aſſigney, 
And in the Aflignation it is expreſt, that it is made for Sums of money 
adebied to him by the Cedent , and which Afignation is Intimat to the Lo, 
Kilſjth, and that ſame day of the Intimation it is Arrefted by Abernetly 
Creditor to Lennox, conform to his Band, which Band was long before the 
Date of the Afſlignation made to Balfour , upon the which Arreſtment 
and Aſfignation ſo made by the ſaid two Parties, the Lo. Kilfth Suſpends 
upon double poynding, wherein the two parties Compeirand, and diſputing 
which of them had beſt Right to the Sum, the Arreſter alledged, that he 
ſhould be preferred tothe Atligney, in reſpect of the Bond for Debt owing to 
him before the Aſſignation, and that he offered to prove, that his Arrelt- 
ment, albeit Executethe ſame day ofthe Intimation, was yet Execute that 
day preceeding the hour and time of the faid Intimation, and ſo was before 
the Intimation affected to him, by his Arreſtment, as a lawtull Creditor 
verified by the Bond produced, whereas the Alſigney ought not to be pre- 
ferred, there being no preceeding cauſe in Writ, before the Affignation 
extant, which might conſtitute the Cedent Debitor to the Aſſigney, and lo 
the ſaid Aſſignation fell under the Statute of Dyvorie, ſcing it is made in 
his fraud and prejudice, who is a trueand lawfull Creditor, and done to1 
Conjunct perſon, the Cedent being the Affigneys ſiſter Son, and no Writ being 
extant to qualifle the Cedent his Debitor, and the Cedent being otherwajs 
altogether 
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alrogether unanſwerable to pay the Arreſters Debt, being now Fugitive, and 
the Aﬀigney having acquired beſide this afſignation, all other Means and 


$ and the Aſſigney was preferred to the Arreſter, becauſe the Arreſter had 
b not done any more Diligence upon the Arreſtment, and the Afſigney had 
charged upon his Afſignation, albeit the Arreſter alledged, that he could do 
l no more diligence, ſcing immediatly after the Arreſtment, the Lo. Kilſyth 
1 had drawn in the matter, by Suſpenſion and double poynding, the depend- 
£ ance whereof made all further Proceſs and Charges to ceaſe, which was not 
t reſpeted : And the Lords found, that it was ſufficient tothe Aſligney,to quali- 
» fie the cauſe of his Aſſignation viz, that it was made to him, for ſums owing 
q to him by the Cedent, by the Affigneys own Oath 3 which Oath of his the 
n Lord: found, Sufficient to inſtruct the Debt, and cauſe of the making of 
$ the Aſſignation, and found, that it was no ways neceſlary to inſtruct, or 
y qualifie the ſame by any preceeding Writ, made by the Cedent to him; but 
'» that it was enough, and ſufficient, if he ſhould ſwear by his Oath, that he was 
it addebted to him at the time of the Aſhgnation in as great Sums, as the Sum 
it whereto he was Aſſigned, and Repelled the Alledgance proponed for the 
as Arreſter,in reſpe& thereof, ARtor, per je. Alter. Nicolſon elder & Primroſe, 
C- Gibſon Clerks Vid: 14 January 1625. Betwixt the ſame Parties. 22 Far. 
IF 1630. Mark Ker, 6 March 1632. L. Garthland, | 
[t- Nota. This Decifion is contrary to that made betwixt D»ff and Kelie, 
he W 23 March, 1624. And to another betwixt Towng and Denniſton. 12 Feb: 
be W 1622, and the caſes there noted. - 
wh Stuart contra Bruce, Feb: 4. 1625. Fu . 
"7 N a Suſpenſion at the inſtance of . * Stwart of Currie in Orkeay, a- 
4) gainſt Andrew Bruce of Balwharg, for Suſpending of the Charges. Exe- 
cute againſt the ſaid Stvayt, whereby he was Charged to pay a Sum of Mo- 
ney, upon a ſimple Charge of fix days, conform to.;his Bond, conſenting 
Ic W that Letters ſhould be fo direR 3 upon the which'Charge he was Denounced 
the W to the Horn which Letters were. defired to be Suſpended ,: becauſe by 
e, WW the 254,16 Parl Ja. 6.4nmo 1600.It was ordained,that-no Letters of Hor- 
2) WW ning be dire againſt perſons dwelling be-north Dee, upon ſhorter ſpace than 
LO. WF 15 days;and which if they are otherways uſed, the 'Hornings. thereuporj are 
thy WF declared null - Which reaſon being conlidered by the Zords, | they found 
the W the Horning null, becauſe the Charge of Horning. was. not. Execute con- 
cent WF form tothe Act of Parliament forefaid, upon,15 days,rthe Party Charged 
nds WF dwelling jn Orkzay : Albeit it was anſwered by. the Charger, that the A 
i; WY of Parliament militatnot in this caſe, which only was intended for Charges 
t he MW to begiven to Parties for their compearance, and for citation,and ſuch other 
g'0 MW Charges, which had no Warrand of the Parties own conſent, as theſe which 
relt- W paſt upon Obligations. conſenting to ſuch Charges, .and authorized with 
that W Sentence interponed thereto: For it. was alledged, that. the preceeding Faft 
fore | and Deed of the Party, whereupon theſe Charges depended ought to ſu- 
Jito! W ſtain the ſame, and that he might have diſpenſed with the ſaid AR ot Parlia- 
pre- ment, if the At had milicat in this caſe, to which. the, ſaid. A& could-nat 
ation extend, as might be eyident by confideration of the Narrative, and. intent 
nd 10 thereof 3 notwithſtanding whereof the, Horning was found null,” in reſpect 
de 10 of the {aid Act of Parliament, which was found. to extend toall Charges of 
et01 W Horning, without exception. Actor, Agios. Alter, ,,. + Hay Clerk, 
_ -.  Comper contra La, Haltoun, June 14-1625. .. + + +, 
my I* an Action of Regiſtration purſued by &4=drew Cowper, againſt the La- 
get ' dy Haltoun,' as Executrix to her Husband, who was Debitor to him mm 


Eſtate, pertaining to the Cedent his Debitorz This alledgance was Repelled, 


the 
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the Bond, which he craved to be Regiſtrat apain(t her as Executrix ; who 
COmpearing, defended her ſelf by a Sentence of Exoneration, The Pur- 
ſuer Replyed, that that Exoneration could not be ſuſtamed againſt him, be. 
cauſe he was not callted thereto, he being a lawful Creditor, and Is Dehy 
intimat to her before the Summons, whereupon the Sentence of Exonetati; 
on proceeded, in fo far as before her ſaid Summons and Citation, he had Ar. 
refted in her hands all the Goods and Gear which fhe had of her Husbands 
to be made forth-coming for fatisfaftion of that Debt contained in that Oblj. 
gation, which Arreſtment was Execute by vertue of Letters raiſed upon 
that Bond, and fo ſhe was in mala fide to ſeek the faid Exoneration, except 
that he had been called thereto with the reſt of the Creditors, his Debt be. 
ing notified and intimat to her by the ſaid Arreftment. This Reply was found 
Relevant; & the Decreet of Exoneration,and payment made tothe Creditor, 
of theDefuntts whole Goods,conform to their Sentences, was not ſuſtained, jn 
reſpect the Purſuer was not called with the reſt of theCreditors theretozan( 
theLords found theArreſtment foreſaid a good and ſufficient Intimation of hi 
Debt, which was ſuſtained to put the Excipient i wala fide, to have pro- 
ceeded in her Exoneration, without citation of him as a Creditor, albeit 
when the ſaid Arreftment was raiſed, the Defunct who was his Debitor, 
was deceaſed: before, and no Sentence was given againſt him, neither wx 
there any Dependance or Attion inrented, either againſt himſelf, or _ 
any other upon that Bond, when the ſaid Arreſtment was raiſed and exe- 
cute, which of reafon ought to be theground to ſuſtain the Arteftment. Like- 
as he had done no diligence upon the ſaid Arreſtment, but that the ref 
of the Creditors having uſed greater diligence, and obtaining Sentence, 
ſhe alledged that ſhe was #bona fide topay them conform to their Diligen- 
ces and Sentences, and had no neceſlity to know the Purſuer, who did no 
furtherupon his Arreſtment, which was Repelled, and notwithſtanding there- 
of the Arreſtment was ſuſtained, as a ſufficient ground againſt her,to put her 
in mala fide to have ſought Exoneration , without calling of him, albeit 
there wasno Sentence upon the Bond, nor yet dependance thereupon; and 
albeit the Arreſtment was not Execute againſt the Party who was boundin 
the Bond, but againſt his Relict and Executrix, which was found ſufficient, 
AQor. Mownut. Alter. Cunninghame. Scot Clerk, FYid: 26 Jan, 1625, bt- 
twixt the ſame Parties, 22 March 1628, Pat. Elleir. 2 Decemb, i628, Lyk, 
12 Jaly 1625, Troup contra L. Herreis, 5 March 1628. Binnie, | 


L. Kinaldie contra Kaldie, June 17. 1625. 

N a Suſpenſion at the inſtance of Aito» of Kinaldie , for Suſpetding of 
Charges Execute againſt him, at the inſtance of one Kaldze in X irkealdir, 
for payment of a Sum contained in the Suſpenders Obligation, whereof a 
reaſon was founded upon payrmetit of 200 Merks, 'arid a Diſcharge produced 
Subſcribed by Kaldie for proving thereof; this Diſcharge was not found 
ſufficient, becauſe there was no Witnefles infert therein; and f6 the ſame 
was not ſuſtamed, in reſpeR of the AR of Parliamem Fa: 5, Parl: 7. A& 117. 
Ordaining thatno Faith be given to Evidents or Writs wanting Witneſles; 
and albeit the Suſpender offered toprove, that the Writ was Subſcribed by 
the Charger, by the Witneſſes who were preſent the time of the Subſcribing 
thereof, and at the very date therein inſert; yet the Lords would hot ſuſtain 
the ſame, becaufe the ſuſtaining thereof was alike, as if it wete permitted to 
prove payment of 200 Merks contained in a Bott by Witnelſes,'which isnot 
admitſable of the Lawgſo the Letters were found orderly proceeded. Adtor. 
Aiton. Alter, <Mcgil. | "Gibſon Clerk. © Fid: 8 July 1624, Shetiff of Caver;, 

where theſame was done 3 & 22 Jannary 1635. Bell. 
Brow 
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Brown contra Hudelſtone, Eodem die. | 
N an AQtion of Spulziation of a Kow, purſued at the inſtance of | 
[| Brown, Miniſter at againſt one called Hydelifone, The Defen- 
der proponed this Exception, that he had Poynded 8 or 9 Oxen and Kine, 
amongſt the which the Kow Libelled was one, from one Grier, who was the 
Dctenders Debitor, conform to a lawful Sentence obtained againſt the ſaid 
Gricr his Debitor 3 which Grier had the ſaid Kow, with the other Goods 
fore{aid, Poynded by the Detender,in his poſleſſion the time of this Poynde 
ing, and by the ſpace of two years preceeding the fame, Paſturing by 
him upon his own proper Ground, and uſed in all manner of Deeds as his 
own, during the ſaid ſpace, by Milking, Grafing,and Herding, and uſed 
the ſame as the reſt of his Goods were uſed, and lo alledged Abſolvitor g 
which Exception the Zords found Relcvant, not only to Eleid the Spulzie, 
bur alſo to Elend the delivery again of the Kow, for the which the Purluer 
inſiſted Rei vindicatione, though he paſt from all Spulzie,violence,and Profits; 
and albeit the Purſuer Replyed, that the Exception might have appearance 
to put the Defender in bona fide, and to afloilzie him from violence and 
ſpulzie, yet it ought not to be ſuſtained, to free him from delivery of the 
Kow to the juſt Owner, ſeing the Purſuer offered to prove that the Kow 
was Bred and Calved by his own Kow, upon his own proper Ground, ahd 
after the Calving was detained and Paſtured upon his own Ground, while 
ſhe was two years old, and then ſhe was put in Grafing to Greir; and albe- 
it ſhe remained with Grier two years, yet that was not enough to make the 
Purſuers juſt Right to the Kow to become extin&, and to eſtabliſh the 
Right thereof in the perſon of Grier , who had only the keeping of the 
Kow to be Graled, and thereby to make the Purſuers Goods to be ſubject 
to pay another mans Debt, to whom they belonged not 3 notwithſtanding of 
the which Anſwer, the Lords ſuſtained the Exception of Poynding to libe- 
rat the Defender, not only from the Spulzie and Profits, but alſo from the 
delivery of the Kow, which the Lords tound to come under the .Poynding, 
as Griers Kow, in reſpect ot his two years poſleſſion torefaid, as the Execp- 
tion foreſaid bears. | 
This Deciſion was hardly thought of by ſome,who were of opinion, that 
in Rei vindicatione, the Purtuer who was Dominns rei ablate, poſſit rem ſuans 
vindicare a quocunque fuerit poſſeſſa, que actio datur contra quemcunque poſſe([0- 
rem,etiam cum titulo poſſidentem : And as Grier the Haver of the kow, trom 
whom the Excipient Poynded the ſame, could not have fold the Kow, nor 
diſponed or given the ſame to the Defender, for payment of any part of the 
Debt owing to him,quia dominium,quod quis non habet non poteſt in aliumtranſ- 
ferre, &- nemo plus Juris poteſt in alium tranſferre, quam ipſe habet- ;, even \o 
none could Poynd from him,that which was not his own: And by the ſuſtain- 
ing of this Exception, it would apptar, that no perſon who leaves any part 
of his Goods in a third perſons hands upon truſt, if he ſuffer the ſame to 
remain twoyears, but he tines his Right thereof, if the: ſame. be Poy nded 
for that third: perſons Debt, which is conſiderable in Goods laid in Paund, 
or Steelbow Goods, or in Goods put in depoſito, or ſuch like 3 and that for 
two years polleftion the Polleflor ſhould be counted Proprietar .and Own- 
er: But in this caſe the Lords reſerved to the Purſuer his Aion againſt the 
perſon who received his Kow, tor reſtitution of the ſame; wherein the 
Lords found that he was not, neither ſhould be-prejudged, by. admitting of 
the forefaid Exception; and that the like ought to be done when the like 
caſes oecurred, Actor: Hope; Alter, Cunninghame, Hay Clerk.  Yid. 24. 
Novemb, 1624. Ker contra Turnbull, Vid, plura in my other Notes, 
Fol, 35. Page 1, X 2 L, Myr. 
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L. AMnrdeſioun contra Baillie, June, 21. 1625. 
N Improbation being purſued by the L.ofMmrdeitonn againſt Mr, James 
Baillie, tor improving of an Obligation, wherein the Clerk of Regi- 
ſter and his Deputs being conveened,for produdtion of the Principal Bond, 
the ſame being Regiſtrat in the Books of Council ; and the Bund being 
produced by the Clerk; and the Party Defender being called,and not com- 
pearing, but being abſent, the ſaid Bond upon the ſecond Summons of con- 
tinuation, without further proceeding in the Cauſe, was decerned to make 
no Faith, and inſtantly was then cancelled in Judgment before the Lords, 
at their command ; the Reaſon was, becaule the Party was twice Summon. 
£d to hear and ſce the ſame produced and improven; and albeit it wag 
produced by the Clerk, yet ſeing the Party Summoned, as {aid is, compear- 
ed not to abide by the Bond, but was abſent; therefore the Lords decerned 
the ſame to make no Faith, and cauſed cancell the ſame, and tound no ne- 
ceſlity that the Purſuer ſhould be urge<d,to procced any further to the trya| 
ofthe falſhood thereof, nor that it was neceſſar to Summon the Defender 
to compear, and declare, and give his Oath, it he had juſt cauſe to uſe the 
faid Bond, and that he would abide at the ſame,as a true Evident,but found, 
that his abſence, and his not compearing after his Citation, by the Principal 
Summons of Improbation, and in the continuation by the ſecond Summon, 
was ſufficient to infer the foreſaid Sentence. Actor. S1zart. Alter. Abſent, 
Hay Clerk. 


Wiſhart contra Falconer, June 23. 1625. 

Iſhart, Brother to the L, Pittarro, being charged at the inſtance of 
Falconer, Brother to the L. Halcartoxun, to pay the Sum of 100 

Pounds contained in a Decreet-Arbitral, made betwixt thir Parties 3 by the 
which Decreet he was decerned to pay that Sum, in cafe he did not remoxe 
ſuch a Servant out of his company, named in the Decreet, and that he ſhould 
never receive him again in his Service,and if he failzied, to pay the ſaid Sum: W {tc 
this Charge being Suſpended upon diverſe Reaſons, one whereof was, that Ming 
the Decreet was null, becauſe it proceeded upon an ARof Submiſſion, al-Wbci 
ledged made betwixt thir Parties 3 which ACt was only Subſcribed by the 
Clerk to the Juſtices of Peace of the Merns, and was not Subſcribed by the 
two Parties themſclves, to be a warrand to the AR of Submiſſion, without 
the which no Act could be made, whereupon Sentence could follow, This 
Reaſon was found Relevant, and the Decreet by way of Suſpenſion found 
null, for the ſame reaſon;notwithſtanding that it was Anſwered by the Char- 
ger, that the ſame ought to be ſuſtained, in reſpe& that it was a matter of 
ſmall importance ; and als in reſpeR of the matter whereupon the Sentence 
is given, viz- For feeing ot Servants, and Penalties depending there i 
upon, which is meerly proper tobe cognoſced by the Juſtices of Peace, and 
thereforemight have been lawfully ſubmitted in that Court, and the Submil- 
fion might be teſtified by the Clerk of that Court, and his A& made there: 
upon, ought to be a ſufficient warrand to ſuſtain the Decreet, without 
the Subſcription of the Parties 3 which Anſwer was not admitted ; but not- 
withſtanding thereof, the Decreet was found null, for the reaſon fore 
ſaid, viz, That the Submiſſion was not Subſcribed by the Parties. But 
thereafter the Submiſſion was ſuſtained, becauſe the verity thereof w3s 
referred to the Oath of the Party, who now Impugned the ſame, whici 
the Lords found ſufficient to be a Supplement to ſuſtain the Submiſſion. Ac: 
tor, Belſhes, Alter. Falconer, Gibſon Clerk. | 


Viſcount 
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Viſcount of Stormont contra his Vaſlals, Eodem die, 

Declarator being purſued at the Viſcount of Stormont's Inſtance, 1- 

gainlt one of his Vaſlals, for the Valſlals Liferent of certain Lands,hold- 
en of him; The Lords found, that that Summons ſhould not abide Continu. 
ation, neither was it neceſſar that the Purſuer ſhould prove, that the De- 
ferder held the Lands of the' Purſuer 5 But that it was ſufficient to ſuſtain 
the Aion, that the Purſuer produced his own Seafin, bearing him tobe In- 
f{ft in the Lands ſpecially, whereof he craved Declarator, Which the 
Lords found enough againſt the Defender, who, if he were not the Pur 
ſuers Vaſlal, he might Diſclaim him to be his Superior, and thereby might 
free himſelf of this Declarator. In this ſaine Proceſs,the Lords found Letters 
of Horning null, whereby a Perſon was charged to pay a particular Stent, 
] impoſed by the Miniſter and Elders, and Seflion of the Kirk, upon the Pa- 
6 rochioners, for intertaining of a Reader,and for not payment whereof the 
1 | Perſon foreſaid being one of the Parochioners Stented, was denunced, Be- 
cauſe the AR of the Stenting, which was the Warrand of the Charge and De- 
ne MW nounciation, was not ſubſcribed by the Parochioners, and by this Perſon 
4 | Charged particularly, without whoſe Conſent and Subſcription, the Mini- 
i MW ſter, Elders and Seffion had no power to Impoſe any ſuch Burden, upon 
ns I any of the the Parochioners, to burden either themſelves, or their Lands, 
n, I and therefore found the Horning null, ope exceptionis. AQor. Hope, Alter. 
Oliphant, Hay Clerk. Yid. July 2. 1622, Carmichael contra L, Kil-pindy, 
the ſame was alſo found de 7ov0 in a Declarator betwixt Colmeſly and 
L, Colding-knows, March 11. 1628. vid. March 24. 1632. L. Lochinvar, 


$00 Pringle contra Ker and E, Hume, Eodem die, 
; the N a Reduction, purſued by Pringle, againſt Sir John Ker, and the Earl 
_ of Hume, for Reducing of Sir John Kers Right of ſome Lands of Cold- 
ould ſtream”, upon a Reaſon Lybelled againſt the ſame 3 and conſequently, for 
eu; Reducing of the Earl of Humes Right, depending thereupon, and flow- 
tha ing from Sir John Ker, in conſequentiam, The Lords found, the Earl of Hume 
1, a-Mbcing Minor, ought not to be compelled to Diſput, upon this Reaſon, ſe- 
ing the Queſtion was ſuper hereditate Paterna, whereupon he ought not to be 
called in queſtion, during his Minority. And it being Replyed, for the 
Purſuer, that the priviledge of Minority, ought not to (tay this Proceſs, and 
that the Maxime foreſaid, viz. Quod Minor non tenetur diſputare ſuper hared- 
tate Paterna, Militatsnot in this Caſe, for two Reaſons. Firſt, Becauſe his 
Might, nor his Fathers, were not primario, nor principally called to be pro= 
duced, and Reduced, but were deſired to be Reduced in conſequence, as 
depending upon Sir Joby Kers Right, which was principally quarrelled, and 
againſt the which Right, his Reaton was conceived ; and that the ſaid Axis 
2m had place only, where the Minor was purſued, when his Fathers Right 
a as . mw any Bog wm in Queſtion, which not being here, the Proceſs 
there- Fought not to be delayed, upon his Minority, 249. The ſaid Maxime had 
vichout place only , where the Minors Father was Infeft in the Lands, which were 
ut not- Controverted 3 So that it the Father died, not Sealed in the Lands, and 
n fore: hat the Minor was not Infeft thereio, as Heir to him, his Minority could 
. ButÞot excuſe him, Theſe Anſwers were Repelled, and notwithſtanding of the 
of wa ame. The Lords found, that the Minor, during his Minority , was not 
which Folden to Diſput, for albeit his Right was delired but to fall i» conſequey- 
on. Ac Mir, yet it would take away from the Minor, the Benefit, and Commo- 
ity of his Land, which was alike, and als great a prejudice, as if his Right 
iſcount {ad been principally Quarrelled , and albeit that his Father was not Seaſed 
X 3 in 
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in the Lands when hedied, yet ſing the Minor was Infeft in the Lands,anq 
was ſerved Heir to his Father,who had acquired the Right from Sir Job; Key, 
by vertue of a Contract of Alienation,&conform whercto,he was in Poleſſi. 
on,the time of his deceaſe aJbeit he was not Scaſed, yet it ought to be Repute 
his Heretage, ſeing his Author, viz. Sir Joh» Ker was Seaſed, whole Right 
was his Right, and the Minors ſelf being Seafed, the not taking Sealing by 
his Father, ought not to make the Land to ceaſe, to be his Fathers Here. 
tage, and to be any Reaſon to debar the Excipient from the Benefit of the 
Law, competent to him through his Minority : And fo it was found by the 
Lords. for it bchoved to be repute Heretage to the Minor, the Father bein 
the Conquelſar thereof, and the Minor coming in the Right of the Lands, 
through the preceeding Right acquired, and conqueſt by the Father ; for 
the Minor could not be repute to have Conqueſt the ſame, which if he had 
done, the priviledge of Minority would not have excuſed him, to have 
diſputed, if he had been quarrclled thereupon, na” Minor in conqueſtu i þ 
ipſo fado, Fi ſuper eo queſtioilli fiat genetur diſputare, quamvis Minor ſit, Actor, 
Hiton & Nicolſon younger. Alter. Hope & Belſhes. Scot Clerk, Vid. Novem, 
25. 1624, Hamilton contra Matheſon, July 14. 1626, Fobn Stuart, 


Town of Sirivting contra L, Orthill, June 24, 1625. | 

N an Improbation purſued by the Town of Striviling, againſt the L.of M - 
Or1hill, and others Defenders, who were called tor production of cer: M 7 
tain Writs of ſome Lands, which Lands were not ſpecially contained in the a 
P! 

Þ 


Charter produced by the Purſuers, for their Title of the Purſuitz And the 
Defenders compearing, Alledged that the Purſuers Title being a Chart 
of that Burgh, wherein no mention was made of theſe ſpecial Lands,for the MW & 
which the Defenders were conveened, but only that the Lybel bore, That MW hs 
the ſame Lands were Part and Pertinent of that Burgage, the ſame ought MW 
not to be ſuſtained, as a Title which might force any P<crſon,to produce I th 
to them their Special Evidents, of theſe ſpecial Lands, by vertue of a WW an 
naked aſſertion 1n the Summons, of Part and Pertinent, This Alledgance MW @@ 
was Repelled. And the Lords found it ſufficient to the Purſuers, being ln- Ml pe 
feft in their Burgh, with the Lands and Pertinents thereof , generally to rec 
Lybe), that the Lands ſpecially Lybeiled, were Parts and Pertinents of their Ml the 
Burgh, which Title the Lords ſuſtained, againſt the Defenders, who cll W ry 
themſelves with noR ight in their Perſon, which had a probability to exclude MW wa: 
the Purſuers from the Right to theſe Lands 3 neither found the Lords, thit Wl g | 
it was neceſſary to the Purſuers to prove the Lands, to be Part and Per. 
tinent of their Burgh, i ingreſſ# litis ; where the Defenders Alledged no 
Right in their Perſon, nor proponed any Argument, which might force 
the Purſuers thereto, but the Summons and Action was ſuſtained, uponthat 
Title, as Part and Pertinent, to force the Defenders, to take a day to pro- 
duce, they not alledging any Original Right, to the Lands, better thanthe 
Purſuers, 

In this ſame Proceſs, the Lords found the Charter foreſaid, a ſufficient 
Right to produce this Aftion, being a Charter granted by King Robert the 
Second; againſt which the Defenders Alledped, that the ſame could not 
give the Purſuers 4&ion againſt them, being a Charter whereupon no les 
fin was taken, and that the Purſuers were never ſenfyne, nor yet Seaſed i 
any of the Lands, or others contained in the ſaid Charter , which Alledg: 
ance was allo Repelled, in reſpeR at that time of the Charter, viz, Kily 
Robert the ſecond, Seafins were notin uſe,and ſenſyne, there is no necell- 
ty of Seaſin, it being a Charter of an univerſity, Actor. Hope. Aker, 410 
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Crawfird cotitra Wallahces Heirs, June periult, 1625; 
Minut of Contra@ being made betwixt Fa#ance andCrawfurd of Bed. 
land, anerit the Alienation by Bedland, of ſome Lands to Wallance, 
tor the Price therein contained, which being left in the bands of the Not- 
tar, who Formed, and Wrot the famez after it was ſubſcribed by both the 
Parties, Bedland Purſues for ProduQion and Regiſtration of the Minuts 
in the which Aion, the Heirs of Wallance, who was the Party Contraer 
but then deceaſt, being Conveened, Compeared , and proponed an 
Exception, that the Minut ought not to be Regiſtrat, becaule it was de-» 
pofitat by both the Parties conſent, in the Nottars harids, who wrot t 
ſame, to remain with him, while ſuch Conditions were perfeted, by - 
Land, which were appointed to be done, betwixt and aday appointed, 
by both the Parties to that effe& ; atid in caſe the ſame were not done, the 
Minut ſhould have taken no efteRt, but the Parties to have been free there- 
of, which Conditions took never effe& 3 and this was offered to have been 
proven, by the Oath of the Nottar, haver of the Minut, and of the Wit- 
nefſes infert therein, which was Repelled, and only found Relevant to be 
proven by Writ, or Oath of Partie, for the Lords found it not reaſonable, 
to take the Depoſitions of the Writer, or Witneſſes to deſtroy the Minut, 
againſt the conſent of the Partie, albeit many times, they will take theit 
Declaration to Confirm a Writ,and for Corroboration thereof, Licet D. D. 
aſſerant initrumentuin reprobari poſſe per teſtes omni ex ceptione t##ajores Maſeard de 
probeverb, teitis, In this Proceſs alſo the Lords faſtained this Ation,at the 
Purſuers Inſtance, albeit the Deferider Alledged, that he ought not to be 
found a P#:ty, who of the Law can call for this Minut, becauſe, neither 
has he Lybelled in the Summons, nor js he able to qualifie, ard alledge, that 
this Writ ever Was in his hands, or became his proper Evident ; without: 
the which he could have no Intereſt ro Purſue therefore 3 which Alleda« 
ance was Repelled. In reſpe& the Writ called for, was a mutya] Contra: 
ſubſcribed by both the Parties, aftet the Subſcription whereof, any of the 
Perſons might purſe therefofe, albeit it had never been delivered ; as is 
requiſit ina fimple Bodfid, which cannot be called for, except it had become 
the Parties Evidents ith whole favour it was Conceived, either by Delive» 
ry, or Conſignation to that end, viz. to be delivered to the Party, which 
was not neeefjar in Muttial Contratts, Actor, Hope & Mowat. Alter, Ftuart 
& Cumninghats, Gibſo# Clerk. Yid, January 22, 1624. Lermonith contr 
AlexandergNovew: 25: 1641. Lander con. Dowglas, and the Caſes there'cited, 


SR contra Func ult, 1625, — : 
N an Aion of Regiſtration of a Contra of Marriage, purſued at the 
inſtance of . avainſt who was Cautioner tor one of the 


Pareies Contraters, "The Lorgs found the Contract, ſo far as cork 
cetned the Catitiotier conveened, no ways, obligator againſt him; becauſe 
it was not ſubſcribed by two Nogtars for him, /but only by vae;Notrar, 
the Name vein 4 hater of importance; and therefore afſoilzied the Can- 
titer from Regiſtratioh, &c, . Aﬀor, Burnet, , Alter, Davillfon; _ Sroe 

leck, Vid, penult Hor 1626, Grieve contra Cant, 10 Decersb,; 16 39, 
Nisbet contra Newlands. 11 March 1628, Muir, 1, | 

144. » Falconer,contra; Wiſhirt, Eodem die, | on, 1 
[*: an ARion betwize Falconer and. Wiſhare, whereof mention is rhade. 

Tune 2.3, 1625... The Lords found the Decreet Arbirral-nully becktife 

by ,the,,Submiſhon, both , Partics Claims 4hi4c- 5nde againſt othits, 
te (ubmicred,” and in the Deecteer, the. Judges had decemed by. chEir 

4 _ Sentence, 
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Sentence, only upon one of the Parties Claims, and the Claim of the 
other Party was not decided, but remitted to the Judge Ordinar ; which 
the Lords found to be a cauſe, to make the whole Decreet null, ſeing the 
Jugges ought to have pronounced Sentence upon the whole Matters ſub. 
mitredzand this not being done, that which was done in part, was not effectual 
to produce Execution, The Parties compeared as is there noted, 7dem 
Deciſum 19 March 1630, Stark, 
Goldmay contra Goldman, Fuly t, 1625; 

Oldman Daughter to umquhile William Goldman in Dundce, and her 
G Curators, purſues Charles Goldman who was her Tutor, for payment 
to her of the Sum of 1400 Metks, which Sum Margaret Fack, Good- 
dame to the Purſuer, by her Bond, wherein this ſame Defender was 
bound as Cautioner to the Minor, for the ſaid Margarer, was obliged to 
pay to the Minor, after the deceaſe of the ſaid Margaret, and in reſpe 
the ſaid Defender payed not the principal Sum to the Purſuer, aſter the 
deceaſe of the principal Party obliged in the Bond, the Defender being 
Cautioner tor payment therot, as aid is , and being her Tutor, who ought 
to have done diligence to ſeek her Sums from any of her Debitors, and 
of the Law who is obliged to have put the ſame ro profite, cum nummi 

wpillares won debeant eſſe otioſi, and conſequently who was tar more oblig'd 
The her Tutor, and her Debitor, as Cautioner forſaidg and therefore 
ſhe purſues the ſaid Defender for payment of the ſaid principal Sum, roge- 


ther with the yearly Anualrent thereof ſince the time of the DefunRts de. 


ceaſe, who was principal Party oblig'd ; which Annuals were acclaimed from 
the Defender for his Ceflation to pay the Sum at the Term appoint- 
ed by the Bond, he being her Tutor, who of the Law ought to have 
employed the money to the uſe of his Pupill ; and which not being done, 
Propter ceſſationem & negligentiam tenetur ad uſuras, This Aion 
was ſuſtained by the Lords for the Profites, ſince the Term of Payment 
_ the Detender, propter ceſſationem, and for his negligence, to pay 
the principal Sum at the Term ot Payment in the Bond, Albeir the De- 
tender alledged, that the Bond:bore no. Annual, and that he was but : 
Cautioner, who had probable cauſe not. to pay the principal Sum, while 
he was interpelled or charged, far leſs ought he to be commanded to piy 
Annual,and how ſoon he was charged, he obeyed and made preſent payment 
of the Principal, which ought to relieve him of Annuals, eſpecially ſeing he 
was deſtitute of all relief off the Principal, for whom he had payed, ſeing the 
Woman for whom he was Cautioner,by her Teſtament given up by her (elf, 
was not anſwerable to relieve him, for her Debt was much more than her free 
Goods; and albeit he was her Tutor, yet it was excuſfable to him,not to 
Pay Annual for that which he never got,but which he behoved to pay outof 
is'own Gear, without reliet, eſpecially where the Bond remained eve! 
with the Mother to this Purſuer, and her Husband, who yet hath the ſame, 
and might have interpelled him thereby in due time, ſo that it cannot be 
compted his negligence, This alledgeance was Repelled, and the Deſer 
der being Tutor to the Minor, and ſhe having no other Tutor, was fou 
fubjeR in payment of all the Annuals, fince the Term of the Bond,ob ſo/a 
ceſſationem, to pay at the ſaid Term the principal Sum, albeit he was only 
Cautioner, and had no relief for his payment of the principal Sum, and 4: 
beic he was never interpelled, But: the Zords found, after the yeais 0 
the Tutory expired, he was not ſubje& in any Anmial to' the Mind, 
but from the time, the Defender was charged by the Purſtier and' her Cui 


eors, and not tor any Terms preceeding the Charge, after ſthe'paſt her be 
ror) 
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tory, Actor, Nicolſon & Aiton, Alter, Hope & Ruſſel, Gibſon Clerk. 
Debentsr ſure ex Conflitutione Severi & Antonini i» Semiſſes, quando Tu- 
| to; pecunias Minoris in ſuos uſus converterit, |, 1. Cod, de uſuris pupil, wel 
| conſuetudinarias fi otio[as habuit, Apud nos indiſtinite conſuetudinarie tantum 
| ſemper ſunt preſtande, Yerum Fure Civili etiam finito officio donec rationes 
| Tutor reddiderit. nod eft deciſum 24 Feb, 1627, Guthrie contra Guthrie. 


L., Raploch contra Tennents, July 2, 1625, 


' A N Action was purſued at the inſtance of the Good man of Replech a= 
) A oainſt che Tennents of Letham, for Poynding of the Ground, in (a- 


t tisfation of an Annualrent, diſponed out of the Lands by - Hamilton, of 
. Letham, Heretor of the Lands, under Reverfion of a certain Sum of Mo- 
s ney adebred to Raploch by Lethamy after the which Infettment, of the 
0 Purſuers, the Detenders had acquired a Feu of the ſame Lands, which the 
x Lords finding not to be ſufficient, to exclude the Purſuers Right and Acti- 
[ on, becauſe they being both baſe Inteftments, the Purſuer's being anterior 
' was preferred, neither was the Defenders Right reſpe&ed, albeit they al- 
t ledged, that the ſame was clad with Poſſeſſion, and that the Purſuers Right, 
id alchough prior ſome days to their Right, yer nor having Poſſeſſion, ouyhe 
wi not to be preferred to give-him Action to poynd the Lands teued to them, 
d whereof they had real Poſſeſſion, tuither than for the Feu-duty contained in 
re therr Charters, Which Alledgeance was Repelled, in reſpe<&,that the 
&- Purſuers Right was prior, and that he had done all lawtul diligence which 
e- WY was requiſite to obtain Poſſeſſion, by intenting Action to poynd the, Ground, 
Mm after the firſt Term was by-paſt, ſubſequent to his Injettment, tor there is 
Its no Attion to poynd the Ground, while a Terms-duty be owing, and the 
ve Term by-paſt ; for before che Term be by-paſt, and by-gone, he could 
ne, not have any Action, and the Defenders being Tennents of the G:ound, 
on MW and fo continuing Poſleflors thereot, as they were many years betore,their 
ent Poſſeſſion cannot be aſcribed to their Intefttment of Feu, to derogace any 
pay WM thing to the Purſuers prior Right and Diligence foreſaid « thereafter the 


Je- Defenders alledging, that the Purſuer had accepred a poſterior R:ghr trom 
t 1 Letham of the fame Lands, whereout the foreſaid Annualrene was fi:{t di- 
hie MW ſponed, there being many more Lands both in his firſt and ſecond Rights, 
py MW beſide theſe Lands teued co the Excipients, after his firſt Right foreſaid, and 
ent WF after che Defenders Feu, whereby the Lands were diſponed by Lertham to him 
p he under Reverſion, granted back again ro Letham,containing a greater Sum than 
the M that whereupon the Infefement of the Annualrent was redeemable , in the 
ſel, which greaterSum, whereupon the laſtReverſion {oreſaid was granted,the Sum 
free contained in the firſt Security, for the which the Annualreat is now acclaim- 
tt to ed, was expreſly comprehended, and was a pare thereof, by the which laſt 
of i Security the firſt Sum was in effeR fatisfied ro the Purſuer, and the fiſt 
ev ill Security was abſorbed, and conſequently the Purſuer could not retutn, and 
ame, defire to poynd the Excipieats Lands by vertue thereof. This alledgeance 
ot bel was tound Relevantto affoilzie theſe Detenders;for the Lords found, that by 
ele the acceptation of this poſterior Security by the Purſyer, viz, by the mak-+ 

ing of a Contra&,perteRed betwixt Letham and him chereupon,and ſubſcrib= 
ed by them, and delivered to the Purſuer, with a Charter contorm there- 
to, albeit he was not ſeaſed, which he might do when he pleaſed in the 
which laſt Security the firſt Sum) was -c@mpred, the Purſuer could not miſ- 
know the ſame, and retarn'to Poynd for che Annualrent of the fiiſt'Secu. 
rity, ſo long as the laſt Contrat ſtood and remained in its' own''force, 
eſpecially ſeing in this I: Security,the 'Purſuer had acknowledged, that the 
Excipients Lands were diſponed to them in Feu before, and had therein 
| Y oblig*d 
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oblig'd him to procure the Renounciations of their Rights, and to delic 
ver them to Letham at the time of the Redemptian.of the Lands 3 and fo the 
Lords found, that the poſterior Security, wherein:the Sum is comprehend. 
ed, whereupon the firſt was granted, abſorbed the firſt, that he could not 
return thereto, ſo long as the laſt ſtands 3 albeit it wasalledged, that the laſt 
wasnot effeQual,becaule before the ſame, all theLands were overburdened with 
prior Wodſets, which exhauſted all the Profits and.Rent of the Land. AQor, 
Nicolſon. Alter, Hope. Gibſon Clerk. Vid. ult, January, 1623. La. Dowkil, 
13 Heb. 1624, Corſe. | 
Portcous contra Flliot, Eodem dje. 
N a Reduction betwixt Porteons and E/iot of Stubbs, the Lords found, that 
an Inhibition ſerved upon a Moveable Bond, for payment of Sums to the 
Creditor, was a ſufficient ground of the Law, to reduce a poſterior Here. 
table Diſpoſition and Infeftment of Lands, granted by the Debitor, who was 
prohibited,after that Inhibition. Albeit it was Alledged for the Defender, 
that an Inhibition upon a Moveable Bond, whereupon no more had fol, 
lowed, there being no real Right, neither by Comprifing, or atherways 
in the perſon of him who ſerved the Inhibition, whereby the Land might be 
affe&ted ro him,could not beſuſtained as any ſuthcient ground, whereupon the 
Defenders real and Heretable Right of the Lands might be reduced which 
was Repclled by the Lords, ſeing the Lords found, that the Purſuer might 
purſuc ReduRion upon the ſaid Bond and Inhibition, to the fe he might 
Comprile, and that he might remove the impediment that would hinder his 
Compriſing, or (tay him to obtain a real Right. But it is to be marked, 
that [nhibirions ſtrikes not againſt Moveable Bunds,and luch other Writs and 
Deeds done anent Moveables, by perſons pr. hibite, after |nhibition, which 
are only ſubje& to Arreſtments, and Heretable Kk ights are ſubje& to Inhibiti- 
ons. Actor, Sandilands & Hart: Alter, Nicolſon. Hay Clerk. Yid.22 6 arch 
1623.L.Braco contra Ogilvie. 14 March 1626: L. Weſtraw contra Williamſon, 


Dr, Kincaid contra Haliburton, Fodem die. 

N an ACtion of Redemption betwixt Doctor Kincaid and Haliburtor, for 
[| Redeeming of Lands Compriſed by Haliburton, and which were there- 
after Compriſed by Dr. Kincaid,” and who by vertue of his Compriſing, 
and Legal Reverfion, intented the faid Redemption, In the which !- roctls 
the Parties compearing, and Diſputing in the Caule, the Defender all-dyes, 
that the Purſuer ought to Exhibite and Confign the Sums, for the which he 
had Compriſed, together with a years Rent ofthe Lands, due to the Supe- 
rior, for admitting him his Vaſia] upon the Compriſing, with the Expenſes 
made thereupon, and Profits thereof, conform to the A of Parliament, 
Anno 1621, which _—_ conſigned and given up to him, he was content 
to renounce the Compriſing. It was Anſwered, that the Defencer ought 
not to have the whole Sum conſigned to him, whereupon Compriſing was 
deduced, nor the years Dutie and Expenſes , and Profits foreſaids, in re- 
ſpc& that by vertue of his Compriſing, the Defender had intrometted with 
more of the Duties of the Lands, than would fatisfie him of all his Expen- 
ſes, made upon the deducing of his Compriſing, and for the ſatisfaction to 
the Superior, and all the profits thereof; and als much as would pay him 
the half of his Principal Sum, conform to the Rental of the Land, which be 
offered to prove was [ntrometted with by the Defender, by vertue of his 
Compriſing 3 and the Defender contending, that this Tryal ought not to be 
taken in this way,but that thePurſuer ought to purſue thereupon by another 
Acgion, and that he ought to be compelled to Exhibite the Money before 
the Lords, as is uſual in all Redemptionss The Lords found, that it was 
competent 
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competent in this ſame Aion, hoc loco & ordine, to take tryal what quantity 
ot theDuties of the LandsCompriſed were Intrometted with by the Defen- 
der, and found no neceſſity to put the Purſuer to any other Afton, or fur- 
ther Proceſs tor the ſame; and als found, that it wasnot neceflar to the Pur- 
ſuer now to Confign the Money, to remain idle in the Clerks hands, in re- 
ſpect that the Proceſs would depend and ly over upon the Probation to be 
deduced by the Purſuer,for verifying of the Defenders latromiſſion with the 
Duties of the Compriſed Lands; before the event of the which Tryal , nei- 
ther could there be any Sentence given in this Proceſs, neither could it be 
certain, how much thePurſuer ſhould Conſign:But before Declarator ſhould 
be given to him, The Lords found, that he ſhould Confign what ſhould 
be tound reſting unpayed to the Defender; and in the mean time, during 
this d«pendance, the Detender might keep polleſſion of the Lands, whereby 
he had no prejudice. In this Proceſs alſo the Lords found, that nothing 
ſhould be imputed to the Defender, as payment to him of any part of the 
Sms, except ſo much ofthe Duties of the Lands Compriſed, as was really 
and actually uplifted and intrometted with by him; and the Zords found it 
not enough,to burden the Compriſer with that wherewith he had no aQtual 
Intromiſhon 3 albeit it was Alledged by the Purſuer,that what=ever he might 
have Intrometted with by the R 1ght of his Compriſing, it ſhould be aſcribed 
to him as payment of his Debt pro zanto, ſcing he having the k ight to meddle 
therewith, no other perion could take up the ſamez and his omitting to 
meddle with the ſame,ought not to cauſe the ſame be loſt, and fo prejudge 
the Debitor who was thereby hurt, and might be heavily prejudged; inthe 
like caſe, if the Creditor who Compriſed ſhould uplift how much he pleaf- 
ed, and ſuffer the reſt to ly unuplifted, which might thercalter periſh, or 
the Tennents become #o# ſolyendo, and fo might ever keep the Debt upon 
the Debitor, albeit he might pay himſelf by his Compriſing, which was Ree 
pelled by the Lords; for they found in reſpe& of the words of the A& 
of Parliament, that the Compriler could be burdened with nothing, but 
that wherewith he had real intromiſfion, and not with that, where- 
with he might have alſo intrometted 3 But this point is well to be conſiders 
ed, in reſpe& of the ſenſible prejudice of the Debitor, if his Creditor pleaſe 
to prejudge- him; forit would appear, at leaſt neceſlary & requiſite upon the 
Comprilers part,that if he ſhould be comptable only for ſo much ashe receives, 
that he ſhould do all lawful and exact Diligence, to recover all whereto he 
hath Right by his Compriſing, and what he cannot recover, no reaſon it 
ſhould be aſcribed to him for payment 3 but if he may recover it, it would 
appear to deſerve another conlideration, at leaſt he ought to bedenuded of 
theRight to that which he medles not with: And concerning this,the laſt part 
of the A& of Parliament, 1621. isto be con(idered, which appears to incline 
to burden Compriſers,who may intromett, where the Compriſing is not fruſ- 
trat by any deed, which will make it unprofitable, In this Proceſs alſo, the 
Lords found, that the Purſuer ought not to repay to the Defender the 
years Duty adebted to the Superior, for receiving of him Vaſlil upon the 
Compriſing, more than that which he payed to the Superior; albeit it was 
alledged by the Defender, that if the Superior had received him gratis, for 
reſpe&t of Blood or Favour, or ſuch other reſpe&, as mighthave moved the 
duperior, yet that was no reaſon that it ſhould be profitable ro this Purſuer, 
butthat he ought topay the whole Duty ; which was Repelledby the Lords, 
m this caſe, where the Superior takes a moderat Compoſition from the 
Compriſerz and where the ſame doth not proceed upon any perſonal_reſpeR 
born by the Superior to' the OO more than to another _— 
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ſon ; for it were hard to give the Compriſer of Lands, holden of the King, 
any more than is deburſed to the King's Officers, for compolition 3 and the 
like ought tobe'with the ſame reaſon in Compriſings of Lands, holden of 
other Superiors; but where there is Donation forperſonal reſpeds tothe Com. 
priſer, it is of another nature, for then alſo I think the Judge may modihe, 
and the Compriſer ought not to have all. 

This laſt part of this Decifion was altered by the Lords, for they found 
upon the 17 of July, 1625, in this ſame Proceſs, that he who redeems from 
a Compryſer, ought to pay the years Duty ofthe Lands, which 1s due to 
the Superior by the A& of Parliament, albeit the Superior had given it 
gratis tothe Compriſer 3 forif he had received him in the Lands for Service, 
or becauſe he was of Kin or Friendſhip to him, or for any other perſona] 
reſpeds, that ought not to be profitable to the Redeemer, And ficklikein 
the Expenſes made by the Compriſer, in deducing of his Compriſing, albe 
it he had gotten all done to him gratis, yet it is no reaſon that the Redeem. 
er ſhould be free of paying to the Compriſer ofthe ordinary expenſes, which 
in ſuch caſes are in uſe to be payed ordinarly by others z and this the Lord: 
found they would keep hereafter, alwayes when ſuch caſes occurred, 
Actor, Hope & Lawtie, Alter. Nicolſon. Gibſon Clerk, Vid: 15 January, 1624, 
Viſcount Ammandale contra Scot of Harden, 1 July,1624, L. Rankez(or. 11 
Feb: 1636. Colqnhoun contra L, Balvie, and the other caſes there. 


L, Drumlanrig contra Scot, July 5, 1625- 

He L. of Dramlanrig as Heir to his umquhile Father, and Heretor, and 
Infeft as Heir to his Father, in certain Lands, purſues an Aion 
of ſucceeding in the Yice, and for Removing, and for violent Profits againlt 
Scot of Burnfoot, as ſucceeding in the Vice of umquhile Scot of Burnfoct hi 
Father, againſt whomumquhile the L. Drzmlanrig, Father to the Purſucr, 
and to whom he is Heir, obtained Decreet of Removing. The Defender 
compearing, alledged this Proceſs ought not to be ſuſtained at the Purſue 
inſtance, as Heir, againſt this Defender, to produce Removing apainſt him, 
as ſucceeding in the Yice of the Defenders utnquhile Father, who was 
cerned to remove, by vertuc of an old Decreet obtained art the Purſuers {4- 
thers inſtance, except that Sentence of Removing had been transferred in 
the perſon of the Purſuer, and als in the perſon of the Defender z which 
Alledgance the Lords repelled, and ſuſtained the order of this Proceſs, and 
found,that there was no neceſiity to the Purſuer,to ſeek that Decreet of Kc- 
moving to be transferred in him aive, to repreſent the perſon of the ob- 
tainer of that Sentence, far leſsthat it needed tobe transferred in the perſon 
of the Defender, ſeing he was called as ſucceeding in his umquhile Fathers 
Fice: And the Zords found, that the Purſaer, as Heir to his F ather, obtain- 
er of the Sentence, and being ſo Infeft in the Land, might hoc oydine pur- 
fue this Aion, without any otherAQon of transferring of theSentence in hin 
«Five ; Which Deciſion appears to diſagree from the Form kept of old, 

This Interloquitor was thereafter altered upon the 18 of March, 16:6; 
For then that AQion being called, the Lords found, that the Decreet of Re- 
moving ought tobe transferred in the Purſuer a&iv?, before he could put- 
ſue this Action Libelled, albeit he was both Heir and Heretor of the Lands 
Libelled, and ſo found no Proceſs, while the Sentence was transferred 
tive, but found no neceſſity to transfer it paſſive, Aﬀtor, Nicolſon, Alter, vc. 
Scot Clerk Yid. to March 1626, L. Capringtoun. 


L, Aiton contra Tennents, Eodem die, 
FT a Removing purſued by the L. of Aion, who had bought ſome Lands 
from the L: Wedderbuxn, againſt the Tennencs of the Lands, for remoV- 
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in2 therefrom. The Lords found, that albeit the Defenders, who had Ren- 
tals of their Lands, had put other Tennents in poſſeflion of the Lands,where. 
in they were perſonally Rentalled themſclves; yer by the putting of others 
in polſc{hon thereof, they had not tint nor annulled their Rentals, except 
that they had expreſly Diſponed the Right of their Rental,and that the put- 
ting of others in the real poſſefton of the Land, was not a ufficient cauſe, to 
debar them fromtheRight of their Rental: But the Setting Tacks by the Ren- 
taler annuls the Rental, except they be only Set to his eldeſt Son, 19 March 
1622, Hadingtonn, 

And in the ſame Proceſs, the Zords found, that albeit the L, of Wed- 
derburn, Author to the Purſuer, had before the Purſuers Right, Written 
with his own hand, in his own Rental-Book ; and had Inſert therein, the 
Defenders to be Rentalled to him, Tennents and Rentallers of the Lands, 
during their Lifetimes 3 and that they offered to prove, that it was the 
Cuſtom of the Barrony, that theſe who were ſo Rentalled, bruiked during 
their Life-time 3 yet that that was not ſuficient, to maintain them againſt 
this Removing, fot albeit it might maintain them againſt the Writer himſelf, 
ſolong as he remained Heretor : Yet it was not enough _ a ſingular 
Succetior, they never being Lawfully nor Formally Rentalled, by aperfite 
Writ Subſcribed by the Heretor, before Wintcfles, and delivered to the 
Party, whereby both the Setter and Receiver might be hinc inde, obliged 
to others, for that Writting in the Book would not Bind the Defenders, 
nor be a good ground, which would produce Aion thereupon, againſt 
the Defenders, it they pleaſed to refuſe the ſame: And ſo that Alledgance 
was Repelled, In this ſame Proceſs alſo, the Lords found, that a Rental 
Perfected, and Delivered to the Defenders, bearing the Defenders to be 
Kentalled to the Setter, and his Heirs, without adjeQing therein of any 
Certain, Special and Detinit Time,for the which the Rental ſhould endure, 
was ſufficient to maintain the Defenders, in the Right and Poſſeſfion of the 
Lands contained in the Rental, ſo long as the Setter and Receiver were on 
Lite both together:and that the ſame expires with theDeath, either of the Set= 
ter, or thcReceiverzſo that how ſoon any of the two died, the ſame became 
extint, with the death of the firſt of the Two Deceaſing, and endured no 
longerz and it was found, that, the Excipients needed not to prove, that 
it was the Cuſtom of the Barrony, that Rentals Set after thit manner, 
ſhould endure, during the ſpace foreſaid 3 but that albeit there had been no 
ſuch Cuſtoto, yet that ſuch Rentals ſhould be ſufficient to maintain the Ren- 
taller, during that ſpace, but no longer, albeit the Rental bore, them and 
their Heirs to be Rentalled to the Setter, and his Heirs ; Likeas the Lords 
found, that albeit the. Rental was but perſonally Set to the Receiver, and 
that no mention'was made, neither of the Setters Heirs, nor Receivers, yet 
the ſame, albeit, containing no definit time,: ſhould laſt during the 
ſame ſpace. Aﬀor. Hope & Belſhes, Alter. Nicolſon, Gibſon Clerk, Yid. 
March 15, 1631. E. Galloway, where a Rental to one and his firs 
endures to the firſt tir, Nove#e. 13. 1622: Botar, March 217 1623.L, 
Craigie-Wallace, March 8. 1659. L. Let. Fuly 7. 1623. betwixt thift _ 
Parties. March 4, 1626, Sir Fobn Hantiltoni Nearth 11. 1626, L* Corſbif. 
Tune 26. 1629. E. Galltivay cotittd Tezitfer: Jargpary 26. 1655; Ayntty; 
Alſo upon Febrdary, 4. 1629. It was fonnd betwixe CHdxibtt arid &r4- 
bam, that a "Rentat ſet by the Maſtet of NithiAalt, having power froft 
the Earl to ſet Rentals; infert in the ExrNConre-Bobks, and ExtraRted by 
the ordinary Clerk, who was the Earls Servant, was enough to detend from 
4 Removing purſued by a Tackſ-man, acquiring Tack from the Earls ot, 
T x after 
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after that Rental, iz. The Defender therewith proving, that about the 


time of his Rental, there is other Rentals inſert in that ſame Court- Books, 
by vertue whereof the Rentallers bruiks, and found the Rental {ufficient, 


albeit it was not Subſcribed by the Setter. 


Mowat contra Milellany, July 6. 1625. 
N an Aion of Spulziation of ſix Kine, purſued by James Mowat Writ. 
er, againlt M;leffan; 1t was alledged, that he cannot be heard to pur. 
ſue that Ation,being a Member of the Sctlion,and being purſued only by 
him, as Affigney made by that Perſon,from whom the Kine was alledged 
to have been Spulzied, and ſo not competent to be purſued by a Mcmbex 
of the Seffion, being a bought Pley, conform to the Adt of Parliament, 
The Lords ſuſtained this Aftion at the Aitigneys Inſtance, notwithſtanding 
of the Alledgance, and Act of Parliament; In reſpeR that there was ne. 
ver any Action intentcd upon that Spulzie,at the Ccdents own Inſtances ang 
that the Purſuer was not made Afſligney to an Action, but to the Deed of 
Spulziation, Vid. March 22, 1526. Collace: penult July 1635. Cranſiou 

Riddel contra Sinclar. 

Morton contra Scot of Hardin, Fodem die, 

N a Suſpenſion betwixt Mr. Robert Mortor Miniſter at Etrick, and Sir 
I William Scot of Hardin, who was charged by the Miniſter, to pay the 
Stipend modified to the Miniſter, by Decreet of Parliament, Az» 1617, 
In reſpe& that Scot of Thiriifon, who had Right to the whole Teinds, out 
of the which the Stipend ſhould-be payed, and who was ſubject thereby in 
payment thereof,had diſponed a Part of theTeinds to Hardin the Suſpender, 
and who, by vertue of that Alienation, intrometted with the Teirds Dil. 
poned, and conſequently, who was, and became obliged to the Miniſter, 
The Lords found, the Miniſter had good Right to ſeck compleat payment 
of his whole Stipend from Hardin albeit that Hardin alledged, that he 
ought to be found Debitor in no further part of the Stipend, but accord- 
ing to the Proportion of ſo much of the Teinds of the Parochin , as was 
Diſponed to him by Thirliior, and bruiked by the Suſpender, which «x- 
tended not to the tenth part of the Teinds, and that 1hirlftor ſhould be 
ſubje& to pay the reſt, who remained in the Right and Polleflion of the 
whole reſt, for it were againſt Equity, as he alledged, that he ſhould pay 
all, who had ſo ſmall a Part of the Teinds,and that the reſt of the Tein; 
ſhould bear no Burden; which Alledgance and Reaſon was Repelled, and 
Hardin found Debitor to the Miniſter in the wholez Reſerving to him his 
Relief pro rata againſt the Poſſcſlors of the reſt of the Teinds of the Paro. 
chin, but it was found neceſlar to be proven, that Hardins Right and In- 
eromiſſion with the Teinds,extended to als great a quantity as would ſatisfic 
the whole Stipend, adebted to the Miniſter z which being proven, the 
Charge was ſuſtained againſt him, at the Miniſters Inſtance, for the whole 
Stipend, Actor. Alter. Scot, 


L. vAiton contra Tennents, Fuly 7. 1625. 
N the Action of Removing purſued by L, Aiton, mentioned in the pre- 
ceeding page, Ju 5. 1625. The Lords found, that a Rental, which 
was ſet to any Perion, and had no Duty inſert therein, neither in ſpecial 
quantity, nor yet in geheral Terms of Service, and Duties accuſtomed 
to be payed, and ſo wanted all Duty, was null and was not to be 
ſuſtained, which was found by way of Exception. 


Son 
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Son of Innerwicks contra Shaw, Eodem die, yy, 

N an Action of Redudtion of a Bond and _— of ſome Money, 

made by a Son of the L. of Inzerwicks, purſued at the Inſtanceof thele 
to whom he was InterdiRed, againſt Jobs Shaw Burges of Edinburgh, to 
whom the Bond was given, upon a Reaſon of the ſaid Debitors InterdiQtis 
on, publiſhed before the granting of the Obligation. The Loyds found, 
that an InterdiRion, voluntarly made by the Perſon Interdited, without 
any neceſſity of a Cauſe Impullive, or Cognition and Tryal of any Judge, 
pr-cceding the ſame, ought not ſo toexcem the [nterdifted Perſon, and 
Jlibcrat him at the hands of his Creditors, but that his Moveable Goods may 
be Poynded, and Diſtrenzied for his Debt; but this was done in reſpe& of 
the Tenor, arid expreſs Clauſe contained in this Interdigion Lybelled, 
which had that end defigned therein, viz, that he had Interdited himſelf 
to theſe Friends to the effeR, that he ſhould not do any Deed, whereby 
his Lands and Heretages might be evicted from him, and he prejudged 
therein, by the which Clauſe, his Moveables, if any he had, was not ex- 
eemed, but were lyable to his Creditors. In this Proceſs alſo, the Lords 
found, that ſuch InterdiRions ought not to exeem the Perſon laterdicted, 
from the Execution of Horning and Caption, Perſonally to be execute by 
his Creditors, againſt him, for this being his own Deed, he could not by 
his own Deed done in his Favours, and by himſelf,  exeem himſelf from 
Caption, for that is to bind himſelf to himſelf, whereby the Creditor can- 
not be hurt. AQor. Necolſon & Stuart. Alter. Hope. Scot Clerk. Vid. 
December 11. 1622, H. Seaton, December 20, 1622. L, Glenurchie. Decem, 


4. 1623, Hay contra Geichan, July 29, 1624. L. Collington, 


Falconer contra Irvin, Bodem de. 

IN an Action betwixt Falconer and Irvin, Falconer Relict of umquhile 
Wiſhart, having purſued Irvin! for wn of an 
Obligation made of a Sum, bearing to have been payed to her Hugband 
and her, and the longeſt liver of them two, at the Term therein appoint. 
edz and in caſe of their Deceaſe, to the Heirs therein -nominat z 
in the which Cauſe, notwithſtanding of the Tenor foreſaid of the faid 
Obligations The Lords tound, that th? Reli& could not purſue for 
Regiſtration thereof, but thgt it came under her Husbands Teſtament, and 
ſo would pertain to his Executors, againſt whom'the Relic had her Aion, 
for her payment of the ſaid Sum, which would fall to her by the Law, by 
her Husbands Deceaſe, but that ſhe had no Aftion Competent to her againſt 
the Debitor, but only againſt the Executors of her Husband, albeit her 
Husband died before the Term of payment, whereby ſhe alledged, that 
ſhe had right to ſeck the Sum, and to purſue for Regiſtration of the Bond, 
ſhe being that Perſon contained in the Bond, with her Husband, to whom 
payment was Contraded to be made, which was Repelled by the Lords; 
and albeit the ReliR defired, that the Lords would grant her Execution, 
for her own third, upon this Obligation, to the which ſhe reſtrited 
her Purſuit, yet the Lords refuſed the ſame, and ordained her to ſeek the 
ame from her Husbands Executors. AGtor, Aiton, Alter Hope & HMowat. 
Gibſon Clerk. Yid. March 11. 2623, Dovgall contra Henderſon Febr, 14. 

1622, Beſſze Steven, | 

The contrair was done,Fuly 21, 1635. betwixt two Parties, to which 
Hay was Clerk, where Execution 'was given to the Reli&, on a Bond 
bearing, the Debitor to be obliged to pay.the Sum, to the Husband, and 
his Wite, and the longeſt liver of them two, at the Term appointed, and 
n caſe of Failzie, to pay Annualrent to themz and the Husband dieing be- 
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fore the Term, Charges were ſuſtained to the Wife, for payment of the An- 
nual to her, during her Life-time, albeit the Sum as Moveable may ap- 
pear to pertain to the Husbands Executors. 


Stalker contra Nemo, July 8. 1625, 
N a Double Poynding betwixt Szalker and Newo. The Zords found a 
Decreet cognitionis cauſa, recovered before the Lords, for a Debt owing 
by a Defun@,wherein there was called certain Defenders, to repreſent the 
Defun&, as Executors to him, at lea(t univerſal Intromettors, to be null, be- 
cauſe none of the Defenders in that Sentence compeared, neither to De- 
fend, or to Renounce; and there was no Probation adduced, to verifie 
the Defenders either Executors, or Intromettors, neither were they Charg- 
ed to enter Heirs 3 therefore the Decreet was found null. Actor. James Kirg, 
Alter. Nicoljon. Gibſon Clerk. Vid, July 8. 1623. Thomſon contra Edgar, 
Gray contra Burgh, July 8, 1625. 
' A N Action of Regiſtration was purſued at the Inſtance of 1Vill;iam Gray, 
A againſt William Burgh, who was conveened to hear an Obligatiun 
Regiſtrat, Which was made by his umquhile Father, and was defired to 
have Exccution againſt him, as Succctlor to his Father, inthe Lands of D4- 
vid/on, whereto he was provided by Contract of Marriage, after the mik- 
ing of the Bond, craved to be Reyiſtrat eo »ow:#ne againſt him; in the 
which Aion, the Lords found, that albeit the Defender was only con- 
veened, as Succeſſor to his Fatherin the faid Particular Lands, whercin 
he was [nfeft, by vertue of a Contract of Marriige, and fo tor a Cauſe 0» 
nerous,he being Minor, the time of the granti:g of the ſaid Infeftment 10 
him, and being but preſently of, the\Age of 21 Years, and ſo intri arm 
wiiles; and that he being Perſonally preltent, renounced all benefit, which 
he could have by that Infeftment, and was content, that the ſaids Lands 
ſhould be Compriled, by the Creditors from him, he never receiving any 
other benefit from his Fatherz yet the Lords found, that he remain. 
ed ſubject to pay. all his Fathers Debts, for the which the Creditors might 
both uſe Perſonal Exccution againſt him, as univerſe] Succeſor ro his Fa 
ther, he being Succeflor in the Particular Lands foreſaid 3 as alſo Exccuti- 
on againſt him, in any other Lands, or Moveables, which he had Acquir 
ed, or ſhould Acquire aliunde, than from hisather , and found, thirt ti 
renouncing of any Benefit, which he could have by his Father, could nut 
liberat him, ſeing he deing once Infeft poſt contraGum debitum, in the ſpe- 
cial Lands foreſaids, pertaining to his Father, to whom he was alir qui juc- 
ceſiurns, made him lyable to the whole Creditors, But the Lords ri{- 
ved to him his Action of Reduction upon his Minority, and his Le. 
fion, asaccords of the Law. Actor, ' Nicolſon, Actor. Aitor. Gibſon Clerk 
Vid. February 23, 1637. L. Kinaber, and the Caſes there Cited. 


Henriſon contra Earl Linlithgow, July 12. 1625. 


= Earl of Li»lithgow having borrowed from one Heyriſon the Sum of 
2000 Merks, he gave to the Party Infeftment and Poſſc{lion of 
ſome Lands, for the ſecurity of the Money, which he was obliged topay 
upon Requiſition; and being required to pay it againſt Whitſanday,and after 
the Term being Charged therefore, The Lords Suſpended that Charges be: 
cauſe they found,that the Charger had poſſeſſed the Land, which was giv 
to him in Wodlet for the Money, by eating of the Graſs, and Paſturage of 
his Goodsthereupon, after the Term of Whitſanday, againſt the which the 
requiſition of payment was made;whereas ifhe had expeded, that payment 
was to have been made to him at that Term, conform to his Reguili 


(101 


The Decifrons of the Lords of Soffom, 1625, 197 
tion, he ſhould haveleft the poſſeffion of the Roum : And albeit that the 
Party offered tomake fatisfaQton for the Grafs eaten by his Gopds, fince the 


Term of Whitſunday, yet that was not reſpeRed, but repelled by the Lords, 
for they found, that by the ſaid Pafturing, and retaining of that manner of 


Poſſeflion, he had zaczt? paſt from his Requiſition. AGor. Nicolſon. Alter, 
Gibſon Clerk. | 


Troup contra Lg. Herries, Eodem die, A} 
N an Aion betwixt Troup, one-of the Muſicians of the Chappel-Royal, 
and the Lord Herriesz the Lords found, thatan Inhibition, raiſed upon 
a ſimple Gift of the Defenders Liferent-Eſcheat, albeit there was neither 
Sentence nor Summons raiſed ugon, that Gift, the time of the raiſing of the 
Inhibition , and albeit that the Inhibition was only raiſed upon the ſaid na- 
ked Gift, and not upor; any Sentence or Dependence, yet that the ſame 
was a ſufficient Inhibition,and raiſed upon a ſufficient ground, vis. the Gift 
foreſaid, and ſuſtained an Action of Spulzie of Teinds purſued thereupon, 
2yainſt the Intromettors with the Teinds of the Rebel,he being Tackiman 
thereof; and conſequently the right of bis Tack pertained to the Purſuer 
as Donatar to his Liferent, ſeing after the Inhibition he had obtained a Des 
clarator and Sentence againſt the Rebel. Afor. Nicolſon. Alter, Belſber, 
Scot Clerk. Fid. x4 June 1625. Andrew Cowper. 20 July 1633. E. An» 
nandale; 
Lo, Cathcart contra L. Carſi, Eodem die. 
N an Ation of Improbation at the inſtance of the Lord Cathcart, againſt 
] the Laird of Carſs and his other Vaſlals ; The Lords found, that in ſuch 
Improbations the Purſuer may call the Defenders, tor produQtion and Im- 
probation of Retours, whereby they are ſerved Heirs to their Predeceſſors 
inthe Lands controverted, and that = have ſufficient intereſt to inſiſt, 
-— or produdtion of fuch Retours, becaufe if the'Purſuers may quarrel the 
") Wime, and impugn them, and if they fail, fo that there be no ſuch Re 
tours, the Lands may thereby be in Non-entry, whereby the Partver will 
” have the right and benefit of the Land by the Non-entry, A@or. Hope. Al- 
ter Nicolſon & Belſhes. Gibſon Clerk, | 


| E. eMorton contra his Tennents, July 14. 1625. 
is WJ N an Attion betwixt the Earl of Morton and his Tennents, a Tack being 
at Set by the Earl to a Tackſman therein named, and to his Heirs, for the 
ſpe- {ſpace therein contained ; and the Tackſman being by vertue thereof in poſ- 
ee (Ocfion of the Lands, and thereafter the Tackſman making another Sub-. 
{r- Ftackſman to him far the years of the Tack, and diſponing his Right to the 
Le. (aid Sub-tackſman, whoficklike became inaQual and real poſleffion of the 
lers, {ids Lands, by Labouring of the ſame by himſelf, with his own Goods 3 af-, 

er the which Diſpoſition and Poſſeſſion, acquired by the ſaid Subetackſman 

livers years, the Principal Tackſman renounces his Tack in the Earls fa-. 
ours, who ſeeks Removing from the Lands. In which Aion, many of 
he Lords were of opinion, that the Sub-tack forefaid was not a ſufficient, 
itle,to mamtain the Sub-rackfmarr againſt the faid Removing, albeit it wag 
lad with Poſfeffton, and that tt preceeded the Renonnciation foreſ#id, made 
by the Principal Tackfman, inrefpet that the faid Principat Fack was not. 


J. et by the Earl tothe Tackfman his Heirs and Afﬀigneys, but only Set to 
6" of mand his Heirs3 fo that they thought, inrefpett of the Tenor of the Tack,” 
+ the mich bore not Afftgneys, that the ſaid! Facktman had no-power to Diſpotie 
\mert is Tackto any other, anethat che Parfuer was in bon fide to accept a Re« 


ounciation from-his own Tackſiman, of the faid Tack at any time, and that- 
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the ſame would exclude the Sub-rackſmans Right, but others of the Lords, 
and the greateſt part, were of a contrary opinion,and ſo it was decided in fa. 
vours of the Defender. Afor. Hope, Alter. Hay Clerk. Vid. 28 Jul, 
1625. betwixt the ſame Parties, Ult. Feb. 1637, Hume contra Craw, ubi idew 


Deciſum eft. 
” Knox contra Brown, July 16, 1625. 
Nox, Reli& ot Fames Brown Chirurgeon, having charged her Son, as 
K Heirto her Huſband, conform to her Contra of Marriage, to fulfill 
the ſame to her upon that Clauſe thereof, whereby the Huſband obliged 
him and his Heirs,to provide her to her Liferent of all Sums which he ſhould 
conquiſh,and imploy the ſame upon Lands, orAnnualrent,to himſelf and his 
Heirs,during the time of their Marriage. This Clauſe theLords found obligato- 
ry againſt the Heir of the DefunCt,to bind him to imploy and give the Reli 
her Liferent of all Sums of Money, which the Huſband had coriquiſhed 
during his Lifetime, after the date of that ContraQt, and which he had given 
out in Heretable manner, and remained in that caſe, and of that nature, the 
time of his deceaſe ; and found,that the Relict by vertue of that Clauſe, had 
right to {eek her Liferent of the Heretable Sums conquiſhed by her Huſ- 
band, which was provided by him ro his ſecond Son; albeit the Clauſe of 
the Contra was conceived in thir terms, viz. Oblidging kim and his Heirs 
to provide her to the Liferent of the Sums, which he ſhould Conquiſh to hin- 
ſelf; or to his Heirs 3 which Claule they found cxtened allo tw luch Sums, 
as he had imployed to his tecond Son, and which was found preſtable fur 
her Liferent by the Heir, of theſe 'Sums conquiſhed to the ſecond Son, 
Actor. Stwart. Alter. Hope & Cunninghame. Hay Clerk. Fid. 3 July, 1627, 
La, Dumfermling, 10 Feb, 1629. Olyhant contra Finnie, 


Niirn contra Naper, July 19. 1625. 

N an AQion of Declarator at the initance of Nairn contra Naper, whereby 
the Purſuer craved the Right of the Land, Wodlet to him upon a cer- 
tain Sum, under Reverſion, to be Geclared to pertain to the Purtues Heres 
tably and irredeemably, becauſe of a Clauſe irrirant contained in the Cc n- 
traft, that if that Sum were not payed to the Purſuer at- any Term whercat 
he ſhould ſeck payment,after requiſition madeto the Defender by him, upon 
nincſcore days preceeding the Term, that then the Lan:i,, in caſe of ftailzie 
to pay at the Term, (hould pertain Heretably and irredecmably to the Put- 
ſuer; which Aion and Claule irritant was ſuſtained, albeit it was alledyd, 
that Pactur legis Commiſſoria was rejefted in Pignoribus, and that this Wod- 
ſer of Lands was Pignus or Hypotheca, which was Repelled, and the Clauſe 
irritant was allowed 3 neither would the Lords aſſign a day to the Dcfen- 
der, as hecraved to purge the failzie, and pay the Sum, in reſpe& ot the 
Requiſition, preceeding upon ſo many days, but decerned in the Declars 
tor, ſeing the Defender offered not inſtantly,to conſign the Sum at the Bar, 
to be delivered to the Purſuer. Hay Clerk. Vid, 8 July, 1636. Cleghorn, 


Ker contra Ker, Eodeme die, 

T'N a Suſpenſion betwixt Ker and Ker, the Suſpender offering in his reaſon 

to compenſe the Sum charged for, with the like Sum contained in a Set 
tence obtained at the Suſpenders inſtance, before the Commillars of 
and the Sentence being produced to verifie the Compenlation $ the ſame 
was found null ope exceptionis, becauſeit was not given upon a Subject pro 
per to the Eccleſiaſtical Jurisdiftion,and where it might appear to be ſuſtain 
able, becauſe it was referred to the Defenders Oath, who was holden 3 


confeſt 3 the Sentence was found null, becauſe it exceeded the Sum of Fi 
Pounds, 
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Pounds, and ſo beyond the InſtruRions given to Commiliars, who may not 
judge in Civil Matters, albeit referred to the Parties Oath, where the Sum 
1s above 4c Pounds. Hay Clerk. Vid. 6 Feb. 1624. Gordon. Jtem18 June, 
1434. Richardſon contra Maxwell, where their Juriſdiction is extended to 
100 Pounds in favours of the Commillars of Ed:nburgh, but others Judge on- 
ly under 40 Pounds, 


IValwood contra Taillor and the E. of Dumfermling, Eodem die. | 
N a Sufpenfion betwixt Walwood in Dumfermling againſt T ail/or and the E; 
ot Dumfermling, Suſpending a Decreet obtained by 'elwood againſt the 
ſaid TaiVor, tor Removing from a Coal; in the which Suſpenfion the Right of 
the Coal being diſputed betwixt Walwood and the E. of Dunfermling. The 
Lords tound, that albeit Walwood was Witneſs to a Tack of that Coal, Set 
by the E, of Dumfermling to T aillor, againſt whom Walwood had obtained a 
Decrcet of Removing from the ſaid Coal, yet his being Witneſs to that Tack, 
did not prejudge him of his Right to the Coal, nor yet of his Decreet ob- 
tained after that Tack againſt Tay{oy, but that notwithſtanding of his Sub- 
ſcribing as Witneſs to the Tack, Set by the E. of Dumfermling to Tailor, he 
might thereafter ſeek, and purſue, and obtain Decreet of Removing againſt 
] Tailor, apon his Right to the Coal, and that he needed neverto have warn- 
ed the Earl of Dumwfermling, Setter of the Tack, nor his Heirs, in that Pro- 
ccls of Removing, becauſe Tailor was Tennent of that Coal to him diverſe 
' WW years before that Tack, Set by the Earl of Dumfermling. Nam quando aliquis 
ſubſcribit tanquans teitis non videtur ſe obligare, l. Titia F. Lucius, ff:de Legat,29, 
Ratio videtur quia ſubſcribere poſſum ut teitis,licet non vidi , qua Jubſcripſs, quo 
'* Wraſu non obligor, Socin, Reg. 477. Aftor. Stuart. Alter. Hope & Belſhes. Hay 
Clerk. Yid, 26 Fuly, 1631. in fine, B. of the Iles contra Shaw, where 
one of the Chapter Subſcribing as Witneſs,is holdervas a Conſenter. Yid. 28 

by July, 1635. betwixt thir ſame Parties, 


Hay contra Eodem die. | | 
re- [* an Ation of Removing purſued by a Woman called Hay in Burniiſland, 


againſt another Indweller there, who had bought a Tenement of Land 
from her Husband, whereof (he was Liferenter,before the Right acquired by 


"1 Wthe Defender, an Exception being admitted to the Defenders Probation, 
"4 Wand he uſing Incident Diligence for produQtion of the Writs of that Land, 
u” Wwhich were made to his Author. 'The Lords would not ſuſtain the Inci- 
0, dent, for any Writs made to the Fxcipients Author; becauſe the txcipi« 
od Went being wA by his Authors Diſpoſition, and having a-publick Infeftment 
le Yrolden of the Superior,it was preſutned probably,that his Authors Evidents 


behoved to be in his own hands. Ator, Aiton, Alter. Mowat; Hay Clerk, 
Vid. 6 Feb. 1622, Grier contra Maxwell, | 


Weemſes contra Davidſon, July 23. 1625, .. wy 
N an Aion betwixt Weemſes and Davidſon, whereby they as Executors 

to their Father, purſued the Defender for a Debt owing to the Defun, 
and which they purſued upon a general Licence, granted by the Biſhop of 
Glaſgow, giving Licence to them to purſue for. all Debts owing to, the L)e-: 
funct, by any of his Debitors; wherein no mention was made of ary ſpecial 


Debt, The Lords found this general Licence null, and would not ſuſtain, 


lame Wt i; purſuit moved thereupon, becauſe no ſpecial Debt was therein contain». 
] go d, albeit the Purſuers Attion was for a ſpecial, Debt, which .he. alledged 
| 


vas warranted by the ſaid general Licence, giving him power to.purſue for 
ll Debts, &*c, which was not ſuſtained, as ſaid is, Aor. Cunninghame, 
Alter, Stuarf, Gibſon Clerks | ern 

Z 2 Miniſter 
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Miniſter of Kirkl;#on contra WWhitlaw, Eodem ate, 
N an Aion betwixt the Miniſter of Kirk/iFon and Patrick Wi:tlaw, 2 


Penſion being granted by the umquhile Biſhop of Sr, Andrews to Mr, 


Tohn Arthur, Commiſlar of Edinbureh, cum poteſtate transferenat etiam jy 
articulo mortis, with power alſo to that Aſſigney, to transfer the ſame at 
any time, before that Aſſigneys death, in the perſon of any other, who 
ſhould alſo bruik the ſame, during the lifetime of him, who ſhould receiye 
the laſt Tranſlation z which Penſion being transferred by umquhile Mr, 
Tohn Arthur before his deceaſe, in favours of his Wife, and ſhe having 
transferred the ſame in favours of her Son, who purſuing Letters conform to 
the ſaid Penſion, The Biſhop of $r. «Andrews compearing,and alledging 
the nullicy of that Penſion, as being given in prejudice of the Succeſſas 
of the Granter thereof, and in diminution of the Rental of the Benefice, 
and to the hutt of the Kirk, This alledgeance was Repelled,and the Pen. 
ſion Suſtained, Actor, Hope. Alter, Mowat & Primroſe, Gibſon Clerk, 
In this above-written Proceſs of Patrick Whitlaw, there was produced 
for the Miniſter of Stow, a Decreet given by the Commiſſioners of Parliz. 
ment, appointed for Modification of the Miniſters Stipends, conform ty 
the Act of Parliament anno 1617 3 by the which Decreer, the toreſaid 
Penſion of 100 peund, granted co the ſaid Mr, Fohn Arthur. cum Poteſtut 
transfereudi, as aid is, was appointed to remain with the ſaid Mr, Fohn 4r. 
thur during his lifetime, and after his deceaſe, ſo much of the ſaid Penſion 
as was payed out of the Paroch of Stow, viz, 50 pound thereof, was or. 
dained to be payed to the Miniſter of Sow, for a part of his Stipend in all 
time coming ;3 which Decreet being quarrelled by Patrice Whitlaw Aſſy. 
ney foreſaid, as nul], becauſe before that Sentence, the ſaid Mr. 704» 4r- 
thar had tranferred his Rjghr of the ſaid Penſion to his Wite, he being 
oblio'd «to do the ſame to her, by an expreſs Clauſe contained in the 
Contra of Marriage made betwixt them z and ſo ſhe nor being calle 
to that Sentence, who was Party hurt thereby, and having Right to 
the ſaid Penſion, the ſaid Decreer could nor be Suſtained, eſpecially (cing 
the Commiſſioners, Givers of 'that Sentence by the At of Parliament, 
which was the Warrand of their Proceedings, had no Power granted to 
them,to take any mans Right from them. Which alledgeance was Repel- 
led, in reſpet Mr: Fohn Arthur the Husbaad, was called, and competed 
in that Decreer, and the Zords finding that this was a Decreet of Parlits 
ment, they thought themſelves not Judges to annull a Sentence of Parlia- 
ment ſo ſummarly by way of Exception. Fid, 25 Fuly 1623, E. Nithi 
dale, and the Caſes there, 
CAitkin contra Hewart, Eodem die. 
N an Action betwixt A4itkin and Mr, Peter Hewart, who was conveened 
as being one of three Executors ro umquhile Fanet Wood, to make pay: 
ment of a Legacy left by the ſaid Faner to the Purſuer, to be payed by het 
Executors, The Lords found, that where there is mos Exccutors con- 
firmed to any Defund, and all the reſt are deceas'd but one, that that one 
ſurviving, hath good Right to purſue for the whole Gear pertaining to the 
Defun&, even as if all the other Executors were living, and might purſue; 
Likeas, that Executor ſurviving may be lawfully purſued ac any of che De- 
junfs Creditors or Legarars inſtance, for the whole Debt or Legacy #® 
ſolidum, in caſe his part of the Executry would extend to as much as would 
ſatisfie that Debt acclaimed, albeit the reſt of the Executors deceaſed, hi! 
intrometted with their own parts of the Defunas Goods, and that tlie (aid 


Executog was not ſubjeR in his own patt of that Legacy only, as if y 
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ould divide proportionally among all the Executors, but that he was ſub- 
jet in ſolidqum tor the whole, it his part of the Executry would be ſo 
much as might ſatisfie the whole Debt, which whole Debt,in caſe to: eſaid, 
che one Executor toreſaid wis holden to pay, albeit he had nor introm« tred 
with as much of the Detuns Goods as might pay the (ame, if there was 
25 much in the Teſtament belonging ro his part, as would extend thereto, 
and 10 had Right to Intromer with and ſeek the ſame, tor he ought to do di- 
1;gence to recover the ſame, and not doing viligence, he is altke aniwerable 
to the Creditors and Legatars as it he had uplitted ghe (ame, and all the 
P<tun&s Goods are affeed tor payment of the Detun&s Debt, the pay-" 
ment whereof may be ſought out ot any part thereof, eicher trom all the 
Exccutors, or any one of them who Kath intrometted, or may intromet 
with as much as may ſatisfie chat Debt, and albeit one of more Execurors 
had payed out to other Creditors or Legatars, as much as would exhauſte 
his own part of that Legacy, yet that he remains Debitor to any other ( re- 
ditor or Legatar of the DefunaRs,ſo far as the reſt of the Gear of the Teſta. 
ment, pertaining to the other Executors deceas'd,will extend to, it avy part 
thereot remain unexecuted, and unmedled with by them, or tor the which 
diligence is not done, and that the ſaid Executor (urviving, ſtands Debitor 
to the Creditors in place of the other Executors deceas'd, 1f they have not 
int'ometted or done diligence as ſaid is, feing the (aid Execotor (urv:ying 
hath Right toall which was not execute z bur it the other Executors hath 
intiommetted fully with their own parts, or done diligence therefore, the 
Executor ſurviving is not lyable, but for the proportion of the Debt «wc» 
claimed, according to his own part of the Executry, and the other Execu+ 
tors ſtands Debitors likewiſe tor their parts thereot, Actor, Azton & Ler- 
month, Alter, Hope & Lawtie, Scot Clerk, FYid. 13 Fanuary 1625, 
M*mitchel contra cMecqhuarg, 18 Fuly 1628, Peacock, 


L, Rankilor contra L, Aiton, Fuly 26. 1625, 

N an Action of Poynding oft the Ground for an Annu-lient, purſued by 
] the Laird of Rank:lor againſt the Laird of Aiton, who was a Minor, and 
was conveened with his Tutors and Curators generally, who were ſummon- 
ed at thes Mercat-Croſs of the Head-burgh of the Sher:ff.'om, where the 
Minor had his aQual Remaining and Being, and at the which the M nat's 
{ct was ſummoned z was (ſuſtained by the Zords,and tound it a ſufficient Ci- 
tation of the Minor's Tutors and Curators , neither was it tound neceſſary, 
that the Tutors and Curators ſhould be ſummoned at the Head-bufgh of 
the Sheriffvom, within the which themſelves dwelt, nor that they or the 
Minor himſelt ſhould be ſummoned at the Mercat-crols of the Head-burgh 
of the Regality, or the Stewartry,within the which the Lands ly, which 
were deſired to be poynded, fo that the Citation of the Minor, and of 
his Tutors and Curators, generally uſed at the Mercat-croſs of the Head- 
burgh of the Sheriffdom, within the which the Minor dwelt, was ſuſtaif- 
od, ſeing the Minor dwel: not then within the Regality, - Actor, Lene 
month, Alter, Aiton, Vid, 10 March 1626, Biſhop of Dumblane, 


Heirs of Provifion contra Heirs of Line of L, Had4o, July 23. 1625. 
_ Gordon of Haddo having matried a ſecond Wite, and having giant- 
J ed a Charter of certain Lands therein- mentioned, to the Heirs to be 
gotten ot that Marriage, to be holden of the (aid Fames his Heirs. This 
Charter, albeit there was no Fiar ſpecially therein defign'd, but that the 
lame was given in general Terms #0 the Acirs of that Marriage,” thete being 
bone then Procteat, was ſuſtained in tavours of the Daughter thereafter Pro-. 


xt creat 
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creat of that Marriage, and who had obtained her ſelf ſerved Heir of the 
ſame Marriage, inthe faids Lands, to produce AQion as Heir, by that Pro- 
viſion, againſt the General Heir, of the ſaid umquhile James, granter of the 
Charter, for obtaining himſelf Infeft in the ſame Lands, holding of the im- 
mediat Superior, to the effect, that thereafter he might Infett her as Heir 
foreſaid, by Proviſion in theſe Lands to be holden of him, conform to the 
Tenor of the ſaid Charter 3 which Order and Security was found good, al- 
beit the Charter had no expreſs Fiar therein conſtitute, but only the Heirs 
generally of that Mazriage, which might have ſeemed to be a ground, to 
have produced an Action againſt the Heirs General, of the Granter, and 
not to have been ſo ſummar a warrand to obtain Infeftment, but in reſpett 
of the Retour foreſaid, the Charter Md Action, was found good, and ſuſtain- 
ed, Ador. Lawtie. Alter, Hope & Mowat: Fid. Fuly 9g. 1630s Petch 
contra Robiſon, , 
Tennents of Hayning contra Scot, Eodem die, 
N a Double Poynding, at the Inſtance of ſome Tennents of the Lands of 
Haynine, again(t Laurence Scot Advocat, and Satie, wherein Smtze being 
Cautioner for Scot of Hayzing, and being charged to pay to the Creditor, to 
whom he wasCautioner; And for his Relief, having recovered Sentence againſt 
thir Suſpenders, for Payment of the Duties of the Lands Poſleed by them, 
as adebted by them to Scot of Hayning, for whom the ſaid Sutie was Cats 
tioner, And on the other Part, Laurence Scot claming the ſame Duries, as 
pertaining to him, who was Infcft in the fame Lands, by Compryling from 
Hayning, and upon this Comprylſing, publickly Infeft by the Superior, be- 
fore the Term of Payment, of that Year , which was Controverrted, 
whereby he Alledged, the Tennents were his Tennents, and fo ſhould on- 
ly be Aſtrifed in Payment to him. The Lords found the Charge pivento 
Sutic, by Hayning's Creditors, to whom Sztze was Cautioner for Hayning, 
as ſaid is, was a ſufficient Diſtreſs, whereupon S#tie might, for his R elit 
ſeek Payment, and recover Sentence againſt the Suſpenders, Hayniry' 
Tennents, albeit the time of that Sentence, he had not made Payment of 
the Sums, for the which he was bound; for it was found ſutticient to - 
tain Relief, and ſeek this Payment for his Relef, and ſo recoversSentence 
therefore, that he was cbarged, before the Sentence obtained againſt the 
Suſpenders, albeit he had not payed the Sum, for which he was Cautioner, 
ſince that Sentence obtained by him; and that there was no neceſlity, that 
payment ſhould have precceded the Sentence: Likeas the Zords preterred 
Sutie to Laurence Scot, notwithſtanding of his Publick Infeftment,in reſpett 
of the Sentence foreſaid, recovered againſt the Tennents. Actor, 
Alter. Stuart. Lanrance Scot per je. Hay Clerk, J. C. Fide. juſſor potef 
agere contra principalem antequam ſolvat, ſi Condemnatus fuerit ad ſolvendun, 
&* Bald. &+ hec dicttur interpretativa ſolutio, Yid. Bartol, Concil x59, Vid, 
December 13, 1629, Sheriff of Forreſs contra Dryhope : eMarch 1. 1623: 
L, Blair: March 25. 1623. Sir James Bailzie; | 


E. Morton contra Hamilton, &c, Eodens die; 
N a Kemoving at the Earl of @WMortons Inſtance, againſt Hamilton, where- 
| in the Defender alledging him to be Sub-tackſman to Fawes Dow's, 
who had a Tack of the Lands Lybelled, Set by the Purſuer, to him and Þis 
Keirs,for years yet to run,the time of the warning 3 lt being controvertedif 
this Sub-tack could defend the Excipient,becauſe the principal Tack wasn0t 
Set tothe principal Tackſ-man, his Heirs and Aſigneys3 neither bore tic 
ſame Power to ſet a Sub-tack, nor to in-put, or out-put Tennents3 n : 
pC 


\ 
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| ſpect whereof, the Purſueralledged, thathe could not ſet a Sub-tacky which 


Point was not diſcuſt, albeit many of the Lords, appeared to incline t9 
think, that he could not make a valid Subetack, tor the Reaſons alledged, 
But the Zords Repelled the Exception forefaid, founded upon the Sub- 
Tack, becauſe the Principal Tackſ{-man being Debitor to the Purſuer, in 
certain bygone Duties of the Tack, for the not payment whereof he was 
denounced Reb], he for ſatisfying of the ſaids Duties, had renounced the 
Right of the Tack to the Purſuer; which Renounciation, albeit it was 
made after the Sub. tack, made to this Defender, yet the Lords ſuſtained 
the ſame, becauſe the Sub-tack- was never Intimat to the Furſuer, ſo that 
he could not know the ſame, but might lawfully take a Renounciation from 
his own Tack{-man, for ſatisfying of the Debt, and Cauſe foreſaid, whom 
he could never have known by any Legal Deed, to be denuded of that 
Kight, in favours of any other; and whereas the Defender Alledged allo, 
that he was in Poſleffion, by vertue of the Sub-tack, which was enough 
to maintain the ſame, being ſo clad with real Pofleffion of the Landes, and 
which was als ſufficient, as an Intimation ſo that after the, ſaid Sub-tack, 
the Tackſ-man could do no Deed to the Purſuer, which could derogat to 
that Right Acquired lawfully before, The Lords ſuſtained the Renouncia» 
tion foreſaid, albeit done after the Sub-tack, notwithſtanding of the alledg- 
> Poſlefſion, becauſe the Sub-tackſman, was in Poſlefhion of the Lands,di- 
vcr(e years before he acquired the ſaid Sub-tackz ſo that the continuation 
of that Poſſeſhon, which he had before, could not be aſcribed to the Sub- 
tack, to be any impediment, to hinder the Purſuer to receive the ſaid Re- 
nounciation, and to make it unprefitable to him, except the Right of the 
Sub-tack had been Formally and Specifically Intimat to him, as ſaid is. Actor, 
Hope. Alter, Stuart & Cuningham. Hay Clerk, Vid, July 14. 1625, be- 
twixt thir ſame Parties. & July 8. 1626. Turnbul/ contra Turnbull, Febr, 
14. 1623. Graham, 


Walwood contra E. Dumfermling, Eodem die, ; 

N an Action betwixt Walwood and the Earl of Duwfermling, a Tack Sec 
by the Earl of Dumſermling, of a Coal, to one called 7 ailzeor, which 
Tack was ſubſcribed by Watwood, as Witnes. It being controverted, and 
alledged, that Walwood, who pretended Right to the ſaid Coal, ſet by the 
forelaid written Tack, by the Earl of Dumfermling, as ſaid is, could not 
come againſt any thing contained in that Tack, ſo ſubſcribed by him, as 
Witnes, ſpecially alſo, feing in that Tack, there was a Clauſe contained in 
his Favours. The Loyds found, that the ſaid Walwoods ſubſcribing that 
Tack as Witnes, was not of that force to prejudge him of any Right he had 
to that Coal, which was ſet in Tack, as faid is, notwithſtanding of any 
Clauſe therein contained 3 And that his Subſcription, as Witnes thereto, 
was not Obligatoragainſt him, neither induced any Conſent of his, to that 


Tack. Actor, Hope. Alter. Stuart, Hay Clerk. Vid. July 19, 1625. be- 
twixt thiz ſame Parties, 


contra Fuly 29. 1625, - - : 

3 bx ſame day, in an AQion betwixt two Parties. The Lords found, 

that any Perſon, who had a. Tack for certain Years enumerat in the 

Tack; As a 19 Year,or 15 Year Tack,or ficklike,and where the Tack was 

not ſpecially for theTackſ-mans Literent,he might not beWitnes to him who 

Set the Tack; But if the Tack were a Liferent-Tack, he might be Witnes 
wherein I perceive not any great Reaſon of Difference. Scot Clerk, 
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Far) Winton contra Tennents, Eodem die. 
N 1 Removing, at the Inſtance of the Earl of Fintor, as Donatar to the 
L, of Touchs Ward; againſt certain Tennents. The Lords found the Gift 
of Ward, which was the Fidle of this Purſuit was dated before the Warning, 
but was not Sealed while after the Warning, and cauld not be a Ground 
or Title, whereupon Warning might be uſed, and that the Scaling thereof, 
could not be drawn back, to the time of the date thereof, ſeing it was not 
a perfected Gitt before it was Sealed; Therefore found no Proceſs upon that 
Warning, as wanting a Warrand to make the fame. Actor, Craig, Alter, 
Gibſon Clerk. Nam Jns ſaperveniens aGori Lite pendente regulariter 
ei non prodeit. Socin: Reg, 269. Vid. Novem. 20. 1624. L. Lagg- and the 
Caſes there cited. 


Touris contra Dowglas, Eodem die. 

N an Aﬀion betwixt Touris and Dowglas, a Decreet was delired to be 
transferred, and this nullity being proponed againſt the f:me, by the 
Defender, viz- that it was given without Probation, 1n reſpe& that the Pur. 
ſuer referred his Summons to the Defenders Oath, who being Summoned 
by the Purſuer, to compear to Depone, and he compearing to give hb O.th, 
the Purſucr produced Horning, and ſo debarred him roD. pone, whereupaun 
the Sentence was pronounced, and ſo in «ffet, wanted Probation, by the 
Purſuerschoifing of that manner of Probation, and then not ſuffering hin 
to Depone, which could not be the ground ot a lawful Sentence, (pecully 
where the Proceſs and Action was deduced, before an Inferiur Judge, wx; 
the Commillars of Zdinburgh, which Alledgaiice was Repellcd, and the 
Decreet tound Lawful, and tuſtained as good ; for the debarring by torn: 
ing was alike, as if for non-compearance he had become Contumax, aud 
as Sentence in that reſpe@ had been pronounced againſt him. . Actor. 
Alter. Mowat, Hay Clerk. Vid, July 15. 1624. Dickgony which appear 
contrare to this Deciſion. | 


Sir Robert Ker contra Eodem die. 

Ir Robert Ker, as Donatar to the Eſcheat of umquhile Robert Earl of Ls 
thian, for putting hand in himſelf, and Self-murther, having obtained 

a General Declarator, thereupon Purſues a Special Declarator, to i«at 
the Right of the Tacks under-written, decerned to pertain to him, as ial- 
ing under the ſaid Eſcheat, which Tacks being of the Teinds «ft Nz4d 
were ſet to Sir Joh» Hume of Hutton-hall, and umquhile Mr. Samuel Hum, 
his Brother now deceaſt, during their Life times, and for 19 years there- 
after, which Tacks were Aſſigned to Sir Job» Ker, by the ſaid Sir Jobs 
Hume, and his Brother ; and from the which Sir Job» Ker, the faid un 
quhile Earl Lothian had compriſed the fame - In this Procefs, the Defenden 
Compearing, and Diſputing, that the Right of this Tack could not fill un- 
der the E, Lothians imple Eſcheat, for Sclf-murther, no more than if he 
had been at the Horn, by Single Rebellion, not remaining thereat year 
and day ; In reſpeR of the AR of Parliament, Ammo 1617. which declare, 
that Life-rent Tacks (' as are the Tacks controverted ) fhall not fall under fimjlt 
Eſcheat, The Lords found, that thir Tacks, albeit they were Life-rents in 
the firlt Tack(-men, yer after they were Afﬀgned by them, would tall under 
the Aſſigneys ſimple t:(cheat by ſimple Rebellion,and fo thereafter would fall 
under the Farl of Lothians ſimple Eſcheat,who had Compriſed them, either 
by his ſimple Rebellion, or through the cauſe Libelted, or any Caule which 
might make his Eſcheat to fall, for the ſaids Tacks being Afﬀigned, were 
not to be conſidered, as if they had been originally Set to the Atligney,for 
his Life-time, and were not reſpeted as Lite-rents, in the Perſon of the 


Allgney 
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Aſſigney 3 but if the Tacks had been originally Set to the Earl of Los 
thian, tor his Life-time, and to his Heirs and Afhgneys, for the ſpace of x9 
years thereafter, the Queſtion remains untouched,by that Act of Parliament, 
Anno 1617. If fuch T acks will fall under the Eſchear, if the firſt TackC.man 
ſhould commit Self. murther z and that his Donatar had Right to that. 19 
years Tack, orif his Heirs only had the Right thereof, which appears, per- 
tains to the Heirs, and not to the Donatar of his Eſcheat, no more than if 
he. bad been ſimply Rebel, in which caſe the Donatar, upon his ſimple Re« 
bellion, by the Act of Parliament foreſaid, is excluded from all Right there- 
to; and in Reaſon it appears, the ſame ought to be obſerved, in the other 
7 ca\:, for no more can tall under the Eſcheat, falling for Self. murther, but 
. that which pertained to the Delinquent, and which was i» ejus bonis;- but 

this 19 years Tack was not ſogbecauſe it had nobeginningywhile after his de- 

ceaſe, and began in the Perion of his Heirs, or All:gneys, and !o could not 
x W fall by his Fault, AQor. Hope, Alter. Aiton, Lawtie & Nicolſon younger. 
Ne Hay Clerk, Vid, March 10, 1631. Francs Sinart. 


Ir- Guthrie Supplicant, Penult July 1625, 
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cd Supplication was given in to the Lords by Richard Guthrie Servitor to 
tn, Mr John Sharp, who had deduced a Compriting againlt 
 Somrerve! of Humby, which Compryſing he defired to be Allowed by the 
eB Lords, This Supplication was not granted 3 For the Lords found, that after 


the dearh of the Party, againſt whom the Compriſing was Deduced, ſuch 
ly Compryſings ought not to be Allowed, nor given in,nor received by the. 
"4 Clerk, and Somervel of Humbie was deceaſed, before this Compry ſing 
was craved to be Allowed. In thir caſes it is to be conſidered, what ſhould 
be done by the Compryler,to make his Compryſing effectual, »nd to be Al- 


lowed 3 for it is not reaſonable, that the interveening, or ſubſequent death' 

of his Debitor, ſhould fruſtrat his Right or Diligence, but he has compe- 
NF tent Action thereupon,againſt the Superior,ro enter him,albeit not by ſuch 

Summar Charges upon Dc liverance, Yid. Novem, 20. 1624. L. Lagg: 22, 
! March 1626. Collace, January 23. & 27 & February 3. 1624, Stevinjon, 
Ls 


"Jo La. S10nzhill contra her Son, . Eodeme die, 
ined He Lady Stonybill, Relict of Sir Robert Dobie, purſues Regiſtration of 
| ] her Contract of Marriage, againſt her Son, as Heir to his Father 
and the Defender Compearing, and Alledging, that ſhe being left Tutrix 
Teſtamentar by her Huſband; to the Defender fine gua nor, the could not 
purſue her own Pupil, her Son, whom of Law, ſhe ought to Detend, un- 
till the time ſhe had intented a Purſuit, to hear Curators'given to him; to - 
defend himz which Alledgance was Kepelled, and the Purſuit was fuſtain- 
&d at her Inſtances albeit it was alſo all: dged, that ſhe had accepred a 
Tutory, by ſubſcribing of ſundry Writs, as Tutrix to the Defender, which 
was alſo Repelled;” in reſpect- that ſhe renounced the Office of Tatory,, 
and that the Pupil: had received' no prejudice by. her Subſcribing of afly 
Writs, and that it was very favourable to give her Action, to ſeek Regi- 
ſtration of her Contract Matrimonial ; And the Lords found it not nece(- 
ary, to Intent Action, to give Curators to. Defend her. Son{ ſeing they 
found;” that any Perſon, ' ether of the Father-fide, or Mother-fide, of Kin. 
to the Pupil; might'ſeek Tutors'to the Minor, to Defend and: Authorize 
tim, who being fo ſought. the Lords would give them Curators ad hanc 
bem ſummarly,without any further Proceſs 3 And alſo. there was moe Tu-, 
tors in the Teſtament,” Actor Hope. , Alter, - Nlcolſons younger, Gibſon 
Clerk; Yid, March 7. 1623; Lo. Barganie contra his Sons, TOR 
Aa 
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contra Dowglas, February ult. 1626. 
N an Adion of Suſpenſion betwixt contra Dowglas of 
Caſhogill, for Suſpending of a Decreet obtained againſt the Heir and 
Executor of a Defun&, Debitor to the obtainer of the Sentence 3 in this 
Proceſs and Summons whereupon that Sentence was pronounced, both the 
Heirs and the Executor of the Defun& were called Qnico contextu, with. 
out diſtinRion, to pay the Debt owing by the DefunG, viz. the Heir a 
Heir, and the other who was Executor, was hoc nomine called; and-the 
Summons was referred to the Defenders Oaths, viz. that the one was Heir, 
and the other was Executor, and they both were holden as confeſt, being 
Summoned to give their Oaths, and not compearing, whereupon Sentence 
followed, Decerning them to pay, conform to the Tenor of the Summong, 
whereby, as ſaid is, they were both called, and defired to make payment; 
and wherein it was not Lybelled, that ilk one of them, was Debitor x: ſol. 
dum, and that therefore they, 'and every one of them, was holden to make 
Payment of the whole, but the Tenor of the Summons, and Concluſion 
thereof, bore only, 7 hat they ſhould be decerned to pay the Debt; Likeas the 
Words of the Sentence was ſo conceived; and it being Diſputed in this Suſ: 
penſion, if the Sums ſhould divide betwixt the Heir and the Executor de. 
cerned, and that i1k one of them, was ſubje to pay the half of the Sum, or 
if the Creditor might exa& the whole, either from the Heir or the Executor, 
ſeing they were both Debitors to him, and every one of them, by the Lay, 
in the whole Sum. The Lerds found, that albeit, by the Law, the Heir, 
or the Executor; and ilk one of them remained ſubje& to the Creditor, in 
the whole Debt; yet in reſpe& of the Conception of the Summons an( 
Purſuit,and of the Sentence following thereupon, being of the Tenor tore 
ſaid, neither the Heir alone, nor yet the Executor alone could be Chary. 
ed for the whole Debt, but that in reſpect of the ſame Sentence, iJk one «f T 
them was only ſubject to pay the equal half of theSum decerned, whereas the My 
Creditor might of Law, have craved the whole, from any of them, if the , 
Purſuit had been fo intented and conceived, and Decreet ſo given. Actor, MW ** 
q Mowat & King. Alter. Gibſon Clerk. Ita. I. C, $5 pin fg! 
ena ſertentia condemnati fucrint tenentur tantum pro virilibus, licet antea in ili Þ 
dum tenebantur. Vid. December g. 1628. ubi ſententia non inducit Nooull -y 
onem, wid, Novem, 16. 1626, Chalmers, _— 


contta T, of Edinburgh, Maych 1. 1626. \ 

lk an Advocation of an Actions from. the Town of Edinburgh, the Caul 
being Advocat. It was queſtioned, if ,the Caution found before the W ©, 

Town Court ſhould ſtand, after the Adyocation, The Loyds found the ®} 
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a great vexation, and 1n .it ſelf wAA +. 


Clr Jobn Hamilton purſuing a Removmy againſt. ſorhe;Tennents of 39: 
- KJ gerie,. wherein one Compearing, and Alledging, that there were Ta% 
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Set of the Lands to his Father and Mother, qdurit g their Lite-times, in the 
which T ack, the Setter obliged him to receive the Bairns to be procreat 


betwixt the Tackſ-men after their deceaſes, kindly Tennentsto him, inthe 
{aid R oum,ſo long as they were able to pay the Duty contained in the Tacks 


in reſpe& of the which Clauſe, the eldeft Son of the Tack(\-man Alledged, 


that h« had tufficient Rightto bruik, at leaſt during his Life-time, feing he 
had ever payed, and was content to find Security to pay the Duty of the 


| Tack, The Lords found the Clauſe foreſaid, could give no Right to bruik 


longer than Warning was made, becauſe it was neither Tack, nor Rental ; 
and it had no ſpecial time therein limited, for the which it ſhuuld endures 
and found it ought not to maintain the Defender, for his Life-time, albeit 
he re(tricted the ſpace to his Life-time; and though the Clauſe was conceived 
in favours of the Bajrns indefinite, and not in favours of any ſpecial Perſon, 
named in the Writ, but uncertain, and therefore Repelled the Alledgancez 
but here a Singular Succeflor purſued, AQor. Hope. Alter. Miler. Gib- 
ſon Cluk, Yid. July 5, and 7. 1625. L. Aiton : March 18. 1626. L. Cor 
ſhall contra Wilſon, Feb. 6. 1633. Gordon contra M*&culloch, 


Gray contra Tennents of Farniſiat, Eodem die, 
N an Action, to make Arreſted Goods forthcoming, Purſued' againſt 
Graham of Farnifiat, and the Tennents of the Lands, in whole i.ands 
the Farms, adebted by them to the Maſter, was Arrelted, and deſired to 
be made forth-coming to the Creditors. Graz, who was Furiuer of this 
Attion, for ſatisfying of the Principal Debt, and Annuals thereof, owing 
by the ſaid Graham, Heretor of the Lands, wherein Charges being execute 
upon an Heretable Bond, for Payment of the Pri: cipal *um, and Annual- 
rents, conform to the Bond, after Requiſition made, conform to the Clauſe 
of ihe Bond, and the Party Charged contending, that after the Charge, he 
was not ſubject in any Annual, for any Terms ſubſequent, after the Charge, 
The Lords found, that rowntfiorcirg of the Charge, the Debitor was 
ſtill ſubje&, in the Annualrent , for all Terms after "the Charge, continually 
while payment was made of the Principal Sum ; and fo that the Detcndes 
might Arreſt, both for his Principal Sum, and the Annuals thercof; 
Actor, Alter. Hope. Gibſon Clerk. Vid March 24. betwixt thir ſame 
Parties, July 25. 1626. CAnſtain contra Hume and Ky. Penult Feb, 1623. 
Haliburton, : 


Wilſon contra Cdithin, March 3. 1626, : 

|þ an Attion of ReduRion of a:Bond betwixt Wilſon and Aithin, upon 
a Reaſon of Minority , and Leſion. The Purſuer produced a Teltt- 
monrial, bearing the time of his Baptiſm, ſubſcribed by Mr Patrick Hender- 
ſor, Keeper of the Seffion Books of the Kirk of Edinbargh, to prove his 
Minority. The Lords found it could not prove, becauſe neither was that, 
Regiſter of that Authority, that the Extra& thereof alone, ought tomake 
Faith per ſe, much leſs could it prove Minority, - for the time ot the 
Baptiſm ought not to be reput, as 1f the Child had been born at that time; 
ſeing he might have been one or moe years of Age, before he was Bap- 
tized, and fo the Minority could not be proven thereby, to compr. from. 
bis Baptiſm, but ſuch Teſtimonials may have greater Reſpe&and Faith to 
prove Majority,and that to compt fromthe time of his Baptiſmtor he mult. 
2 ere he be Baptized, Actor, Lermonth, Alter, Abſent. Hay 

ler | 


o 


. RT 0 
—_—_ Dowglat 


"ww 


19% The Deciſons of the Lords of Seſſion, 1626. 
Dowglaſs contra Eodem die, 

N an AQion of Spulzie of Teinds purſued by Mr, William Dowglaſs, ag 
[| Prebendar and Titular of the Teinds, The Lords tound, that the De. 
tender being Sub-tackſman to one,who had a Tack ſtanding unexpired, the 
year of the Spulzie Libelled, albeit the Sub-tack was expired betore, and 
bruiking after the years of that expired Substack per tacitam Relocationem, 
could not be purſued for Spulzie, the ſaid Principal Tack being that year 
unexpired, as ſaid js; albeit the ſaid Principal Tackſman was decealed,and 
that none compeared for his Heir, or any others who might claim Right tg 
' the ſaid Tack, to cloath themſelves with the Right of the ſame 3 and there. 
fore it was anſwered, that it was Jus tertii, which could not detend the 
Excipient, who had no ſtanding Right in his own perſon, notwithſtanding 
whereof the Exception was ſuſtained. FYid, 14 Feb, 1523. Ratray Contra 
Grahame. 21 Jan. 1536. Buchannan; 12 Decemb. 1621. L, Lagg, 


Law contra La. Balgony, Eodem die, : 

Aw in Kirkcaldie purſuing the Lady Balgony, for Poynding of the 
'E Ground for an Annualrent, wherein the Purſuer was Infeft, tobe hol. 
den of the L, Balgony, and which Infeftment was clad with Poſſeſſion di. 
verſe years, before the year for which the Action was purſued. The De. 
fender Alledged, that he was Infett by a publick Infettment, tollowing upon 
a Compriſing 3 which Infettment and Compriſing, albeit it was poſterior to 
the Purſuers Right, yet the ſame depended upon a Contract of Marriage, 
whereby the Author of the Purſuers Kight was obliged to provide the Bairns 
of that Marriage to a certain Sum of Money 3 upon the which Contract, lg 
hibition was ſerved at the inſtance of the Laird of Daury, Father to the La: 
Balgony,who was a ſpecial ContraGer with the L. of Ba!gony in that Contra 
of Marriage, and which Inhibition was Execute before the granting of the 
Infeftment by the L. of Balgony to the Purſuer ; for not fulhiling of the which 
condition ofthe ſaid Contra by the L, Balgony, he being now decealcd, the 
Lands controverted deficed to be Poynded, were Compriſed by the clde|t 
Son of that Marriage, in whoſe favours the ſaid Contratt, anent the Proviſt- 
on of the Sums therein contained,was conceived 3 and upon which Compri- 
ſing he was publickly Infeft, ſo the ſaid Comprifing and lafeftment publick, 
albeit poſterior to the Purfuers Right, ought to be drawn back to the {aid 
Contract of Marriage, in reſpect of the natuggbereof, and favour by the 
Law due to the ſame; and in reſpect of theE ſaid Inhibition betore the 
Purſuers Right, eſpecially ſeing now by vertue of the ſaid publick Inſeft- 
ment the Defender was in poſſefſion, The Lords found this Exception Ke 
levant, and preferred the publick Infeftment poſterior to the Purſuers pri- 
or [nteftment, in reſpet of the preceeding Contract of Marriage, and [nhi- 
bition Execute before the Purſuers Right and Poſlcſlion had, conform to 
the publick Right 3 which Exception founded upon the prior lyhibition, 
was received in this ſame Judgment 3 And the Lords found no neceſſity,that 
the Defender ſhould be put to reduce the Purſuers Right, upon the ground 
of that anterior Inhibition, but received the ſame in this Action ; albeitthe 
Purſuer Replyed, that his Infeftment clad with Poſſeſſion could not be fo 
ſummarly taken away by the ſaid Inhibition 5 neither could the Poſſcfſion 
alledged by the Defender be reſpected, becauſe the Lands falling in Ward, 
by the deceaſe of his Author, and the Ward being only expired this year 
controverted, what ever poſſeſſion was acquired from the Donatar of the 
Ward, who wasconjun& Perſon, Friend, and Kinſ-man to the Defenders 
oughtnot tobe reſpeed in the Purſuers prejudice 3 but the matter ought fo 
be bandled,as if the Parties were Diſputiog before the Ward tell; at which 

| time 
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time the Purſuer was in actual Poſſeſſion of his Annualrenty which Anſwer 
was not reſpeRed, but the publick Infeftment, ContraR, and Inhibition, and 


Poile{hon, and Exception proponed thereupon, was admitted, as ſaid is. 
Actor. Hope & Baird, Alter. Aiton, Gibſon Clerk; 


E. Kinghorn contra Collace, March 8. 1626, 

N an AQtion of Removing of Tennents Defenders, purſued at the inſtance 
| of the Earl of Kinghorr, from the Lands and Barony of Dods, wherein 
one called Robert Coliace was conveened 3 who being Minor the time of his 
Citation,and then having his Father living, who was Adminiſtrator to him of 
the Law, The Lord: ſuſtained the Procels, and the Summoning of the ſaid 
® Minor, being Summoned by the Principal Summons, and Executions there- 

G of, with his Tutors and Curators generally, and they being generally Sum. 
moned, albeit that his Father was not ſpecially Suinmoned by the Execution, 
who was then living, whom the Lords found needed not to be ſpecially 
Summoned, as faid is, ſeing the Tutors and Curators were generally Sum- 
the mor.ed, Actor, Hope & Rollock, Alter. Aiton & Nairn. Gibſon Clerk. 


fi L. Capringtoun contra Bartilmeo, Eodem die, 
Yau N a Suſpenſion betwixt the L, of Capringtoun and Bartilmeo, wherein L; 
| Capringtoun being charged to pay Rebekah Bartilmeo for her (elf,and al'o 
as Heir Served and Retoured to Maſie Bartilmeo her Silter, the Sum of 600 
Merks, which by Contract he was obliged to pay to them two, & their Heirs 
equally betwixt them 3- and ſo the one Siſter being dead, and the other be» 
ing Heir to her, charged for the whole Sum. The Lords Suſpended the 
F Charges Execute for that half pertaining to the deceaſed Siſter, notwithz 
14 WM ſtanding that the Charger was Heir to her; becauſe the Lords found, that 
the WM *Þat Contract,concerning the Sum pertaining to her who was dead, could 
ich WM ot be fo ſummarly Execute, and that Sum charged for at the inſtance of 
the WY 1<r Heir, except the Contract had been fir(t transferred in her perſon,as Heir, 
44 WM 21d ſo the Charge was not ſuſtained, except the Right of the ContraCt had 
been lawfully and formerly eſtabliſhed in her perſon by a preceeding Sen- 


he tence. Actor. Cunninghame, Alter, Hay Clerk, Fid, 5 Juh, 1625. 
nn L, Drumlanrig, | 
laid Monro contra Dr. Kincaid, Bodem die. 


r the N a Suſpenſion at the inſtance of He&or Monro, againſt Dr. Kincaid, who 
I having acquired the Right of certain Sums, which the ſaid He&.y was 
ſet IM obliged to pay by an Heretable Bond, viz. the Annualrent thereof to Margaret 
ke WM Vaus and Mr. Adam King ber Spouſe, Liferenters of the Sums, during their life- 
; pri- Ml times and after her deceaje to Margaret Mawer Fiar thereof, and in caſe of her 
[nhi- Wl deceaſe nnmarried,to the other two Siſters,named in the ſaid Bond, In the which 
m to I Obligation it is ſpecially ſet down, that notwithſtanding of the Heretable 
tion; Ml Clauſe therein contained 3 the faid Margaret Vans, and her ſaid Spouſe, 
7,chat © might charge for the opT_ of the Principal Sum conjunAly, they be. 
ound MN ing both on life, and after the deceaſe of the ſaid Mr. Adam and his Spouſe, 
it the Wl that the ſaid Margares Maner might charge for the ſame ; and the Right of 
be ſo WW this Bond and Sums being diſponed to the DoRor, by the -ſaid Maygaret 


(Con MW avs Liferenter ( her Husband. being dead) And by the faid eMargeret 
Vard, Ml Harer Fiar, the charges, at his inſtance, as Alſigney, were Suſpended 
; year WW upon theſe Reaſrns, viz., inreſpeft of the Tenor of the Bond, - which pro- 
xf the {MI Vided,'. that the Liferenters conjundly, they being both on life, might charge 
aderss I for the ſame 3, and after both their deceaſes the Fiar might charge 3 and ſe- 


zht £0 Ing Mr Adam King, Husband to Margaret Y aus Literenter was dead,the Re- 
which u& could not charge her ſelf for the Principal Sums, ſeing the Bond pro- 
time Aaz3 vided 
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vided, that the Charges for the ſame ſhould be Execute by them both con: 
junaly, being both on life, and ſo the one being dead, as ſhe could not, 
no more could her Aſſigney charge therefore : And ficklike the Bond pro« 
vides, that the Fiar ſhould not charge while after both the Liferenters de- 
ceaſe 3 ſothat Margaret Favs yet living, the Fiar nor the Athgney could not 
ſeek the ſame, And further,that the Fiar, or her Aſſigney could not ſeck the 
Principal Sum, in reſpe& of the Tenor of the Bond, providing the Sum to 
be payed to her, and failzicing of her by deceale unmarried, to her two 
Siltersz and ſo ſhe being yetunmarried, ſhe could not Aflign nor Diſpone 
the ſame in prejudice of her other Siſters, The Lords notwithſtanding of 
both theſe Reaſons, ſuſtained the Charges for the Principal Sum, at the ins 
ſtance of the Aſligney, ſeing they declared that that Clauſe anent the not 
charging for the Principal Sum, during the life of the Lifcrenters, was in- 
troduced in favours of the Liferenter, and Fiar, and not ſet down in their 
prejudice. or in favours of the Debitor 3 and therefore ſcing both Literent. 
cr and Fiar had made an Affignation, the Aſltigney having both their 


Rights, might Charge therefore, ſeing the Bond provided not that the Fiar | 


might notCharge while theLiferenters deceaſe,but bore, that (be might Charge 
afier both therr deceaſes,albeit in cff:& both the words be one; and alſo touid, 
that the Subſtitution forcſaid, was not any impediment which could hinder 
the firſt perſon, Fiar, to tranſmit effeRually the Right of the Sums in the 
perſon of the Aſſigney, albcit ſhe was unmarried, and therefore ſuſtained 
the Charges at the Aﬀigneys inſtance, . AQtor, Lawtie, Alter. Hoje, Gibjon 
Clerk. Yid: For this laſt part 14 January 1631. Helen Sharp, 

This matter being call<d i» preſentia Dominorum, 10 March 1626: Major 
Monro compearing, and claiming the Sum : This ſame Deciſion was allow. 0, 
and Dr, Kincaid preferred, and his Aſſignation found good and Jawtul, 
albeit his Cedent died unmarried, 


Traquair & Robertſon contra Blaſhiels, Eodem die, 

Ames Traquair having received a Bond from umquhile Thomas Ty.1quiir 
his Brother, wheteby the ſaid Thomas diſponed to him certain pe. ti 
cular Goods and Cear, with Provifion,that the ſame ſhould not be Gel 
ed rill after his own deceaſe, and the deceaſe of his Daughter, ſhe dying 
unmarried z to which Bond Fames Traquair having made one Robert{on 
Aſſigney, atter the deceaſe of the Maker of the Bond, and his Dau»! ta 
who died before her Father, and unmarried , he purſues E#pham Bluſhiels, 
Relict of the ſaid umquhile Thomys, for delivery thereof, In the which 
Action, it being alledged, that that Bond was donatio mortis rauſa, and 
that the Giyer of the Bond ſurvived fix or ſeven years atter the making 
thereof, and retained the uſe and poſſefſion of the Goods diſponed to the 
time of his deceaſe - Likeas, the faid Bond being donatio mor: is cau(1, 15 
ſaid is, was reyockable, and was in effe& revocked, in ſo tar as the Maker 
thereof made his Teſtament, wherein he nominate his Execuro:s, and leit 
his whole Goods and Gear to them, which makes the &xecutors to have 
Right to the ſaids Goods, contained in the ſaid Bond, ſeing he letr his whole 
Goods to the Executors, and ſo muſt extend. to the ſpecial Goods di- 
ſponed in that Bond, and tender the ſaid Bond ineffe&ual, and the ſame is 
thereby Innovate and become null, And it being further alledged, that the 
Goods contained in the ſaid Bond, was Heirſhip Goods, and could not be 
diſponed after that manner, in prejudice of the Heir of the Defun&, viz: 
another of his Brethren, who was retoured Heir to him, and fo had the 
beſt Right thereto,” wherein he could not be prejudged by that preceeding 
Diſpoſition, which took never effe, but ceaſed and became void by the 
retention 
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retention of Poſſeſſion fix years thereafter, and the Defunts being in Pol* 
ſeſſion, when he died as ſaid is, whereby the Beir had good Right to the 
fame, Which Alledgances were Repelledy . for the Lords found,that th® 
retention of the Poſſeſſion, and the Clauſe foreſaid, whereby the delive* 
ry was ſuſpended to the time of the deceaſe of the Maker, and. of his 
Daughter,did not derogate from the Bond, but that it oughe to be effeAual 
at the time deſtinate thereio, neither ſound they the Bond was revocate 
by the poſterior Teſtament, eſpecially ſeing therein no mention was made 
ot any of the Goods mentioned in the Bond, bur only that he left his 
Goods and Gear generally to his Executors, which behoved to be under- 
ſtood only of ſuch Goods as were not Diſponed betoregand ficklike ſound, 
that the Heir had no Right to the ſamezbut by the contrary, that if the Heir 
had theſe Goods, he might be compelled by the foreſaid Bond to deliver 
the ſame. Actor. Mowar, Alter, Hope, Hay Clerk, Fid, 2 March 1624, 
L, Curriehill, 


Biſhop of Dumblane contra his Vaſlals, Zodem die, 

N an Improbation purſued at the inſtance of the Biſhop of Dumblane a- 
] eainſt his Vaſlals, an Exception being proponed tor the Laird of Xerſ+ 
Crawford, who was Minor, that he was not lawfully {ummoned, becauſe 
his Tutors and Curators were not ſummoned at the Metrcar-Ctofs ot the 
Head-burgh of the Sheriffdom where the Minor dwelt, nor where his Land 
lay, but at the Mercat-croſs of another Sheriffdom, where neither they nor 
the Minor had any Lands or Dwelling, which was, alike as if they had not 
been ſummoned at all, and who if they had not been ſummoned, Proceſs 
could not be granted againſt the Minor. This Alledgeance was Repelled 
hoc laco , for the Lords tound, that they could not in this Procels take tryal, 
where the Minor or his Curators-dwelt, or. his Lands lay, and {o would 
not receive this Exception of alibi in this Cauſe, but reſerved to the. De- 
fender his ARionito Reduce thereupon as Accords, Adtor. Aiten. Alter, 
elſhes, Hay Clerk. Fid. 26 Fuly 1625, L, Rankilor, 


Liberty contra Adamſon, March 11, 1626, + + 

N a Snſpenfion betwixt Fohbn Liberton and Adamſon tor ſuſpending 2 Des 
I creet obtained by Adamſon againſt Zibertox before the Town ot £din- 
burgh, tor payment of 40 pound, referred to his Oath, and tor Contuma- 
cy decerned againſt him , the reaſon of Suſpenſion bearing, 844+ Liberton 
was not 4n Indweller within Edinburgh,: neither the time of the Sentence, 
nor at any time before,nor (enſine, ſo the Provoſt and Baillies were not Judges 
competent to him, he not being ſubje& to their Juriſdi&ion; and fo. the 
Decreet being 4 non ſuo judice was null, The Lords,notwithſtanding of this 
Reaſon,” ſuſtained the Decreer, . ſeing it was referred to his Oath, and was 
a matter of ſmall mament, but prejudice: to Reduce the ſame upon, that 
Reaſon prout de jure, AQor, Lermonth,. Alter, | 


.  L. Corfhill contra Wilſon, Eodem die, -- tf no 
[N an AQion betwixt Wilſon Defender againſt the Laird of Corſh;lf, for 
Removing from Lands,the Defender alledged, that this fame Purſuer:had 
ſet a Tack ot the Lands libelled to his umquhile Father for his Litetime, 
in the end of 'which Tack, the*Purſuer had oblig*d- himſelf, to accept che 
Bairns of the ſaid Tackſman, kindly Tackfmen to him Hetore. all :'others, 
ud this Defender being the eldeſt Son of- his amquhile' Father: who! was 
Tackſman, This Bond ought to defend him again(t-chis: Purſer,” Gtanter 
©! the Bond : "This Altedgince being conſidered by the Lords,: they tound,. 
that this Bond ought to work'againſt the Purſuer, "to cauſe him give'rs che:. 
| y = v9 NN 4:24 - © "Detender 
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Defender 2 Tack upon the like Conditions, to be done therefore by the 
Detender, as ate in uſe to be done to the Purſuer by others his Tennents, 
and Tackſmen of the like Lands in quality and quantity, anſwerable pro. 
pottionally to the Lands libelled y/ and therefore it the Detender ſubſumed 
in his Exception, and offered to perform this Duty to the Purſyer tor 2 
Tack, as others doth tor the like, They {uſtained this Exception upon the 
Bond, to the effet, that a Tack might be preſently perteQed to the Ex. 
cipient, and tor that end they ordained the Purſuer, to condeſcend upon the 
Conditions,which others his Tackſmen payed tor the like Lands, which be. 
ing condeſcended, they tound, that they would admit the ſame to the Pur. 
ſuers Probation, that atrer the end of the Probation, the like Conditions 
being pertormed to him by this Defender, the Purſuer might perfe& 10 hun 
a Tack of the like nature, containing the like Duty and ſpice of Endurance, 
as he is in uſe to grant to others his Tennenrs tor the like Conditions, 
which Conditions, if the Defender, after Probation as ſaid is, ſhould not 
perform, the Lords found that the Bond could not turniſh a Defence againſt 
the Removing, ſeing thereby the Tennent was bound todo the ſame in f- 
fet, ifhe claim'd ro a Tack to. be ſet thereby to him, otherways the De. 
fender might ever clothe himſelf with that Bond, and never ſeek a [ ack, 
which was againſt all reaſon that the Tennent ſhould ever biuik the Land 
in reſpe& of the Bond, and ſhould pay nothing for the ſame + But this Bond 
was found could not detens, 1t the Purſuit had been made by. a fingula Il - 
Succeſſor to the Purſuers Right z and this was tound as faid 1s, albeit the 
Purſuer ajledged, that the © lauſe of the Bond being acjeſted to a Tack Ml « 
which expired, ſhould not turuiſh any ground of Detence, becauſe it ne:ther Ml £ 
contained time of entry,nor term of encu:ance, nor cury, and was no tea] 1 
Right; andif a Tack, albeit it had been given to him, yet wanting time of Wl * 
Encry,Iſh;and Duty, it could not detend him, tar leis ſuch a Bond , which Il *: 
was Repelled by -the Lords, and Interloquitor given ut ſupra, Ador, Ml 
Cunninzham, Alter. Hope, Scot Cletk, Vid,-2 Mareh 1626, Hamilton, * 
C 

W 

th 


5 and 7 Fu'y 1625, L, Aiton, 26 Fanvary 1627, Agnew. 
L. Weſtraw contra Williamſon & Carmichael, March 14, 1626, 
Liſon Nisbet having 1ecovered Decreet againſt Marion Williamſon and 
Fames Carmichael her Spouſe, for payment of certain Spms ot Mo- 
ney, ſhe conſtitute Fames Folrn#ton ot Weftraw Aſſigney thereto, with 8 
Power to him, either co charge for the Sums in her Name, or in his own 


Name as Aſſizney, Whereupon Charges being exccuce in. the Cedents 10 
Name, the Lords found the Reaſon of Suipenſion Relevint againſt the Al cef 
figney, bearing, that the ſaids perſons Suſpenders who were cha: ged, had = 


made payment of the Sums wherein they were decerned to the Cedent, be 
fore atiy Intimation of the Affignationz, which Payment made to the Ct 
dent before any Intimation, the Zords found ſufficient to liberate them at 
the hands of the Aſfigney, notwithſtanding that the Aſſigney a'l-dged, thi 
the Suſpenders knew that the Laird of Weſfraw was made Affigney betas 
their payment, and thac they offered co tranſa@ with him thereanenr, (3 
that they could never be repute co be in bona fide in reporting of that Dil 
charge, as-done before Intimation of the Aſignation, the ſame being knon! 
to them, as ſaid is : Likeas, the. Affigney alledged,; that he had lawful) 
execute-Inhibition upon the ſaid Affignation, before the obtaining of tht 
faid Diſcharge, ;by the which the: Suſpenders are confſtitute,in mals fidt (0 
have made payment to the Cedent, fince the cime of, the executing of tht 
faid Inhibicion, which was raiſed upon the ſaid Afignation, whereby il 
the Leidges were conſtitute in mals fide to do any Deed, which might =_ 


| 
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the ſaid Aſhgnation in-effeRual, notwithſtanding whereof, the Payment 
made, and Diſcharge Reported, before any lawful Intimation of the Afﬀige 
nation, was ſuſtained, ſeing the Lords found, that the knowledge of the 
Ailignation, put not the Defenders i» wala fide to pay the Cedent, which 
ought to have been Intimat to them, after a Legal manner, and ſo made 
known to them Legally 3 and the Inhibition not being ſpecifict execut, and 
Intimat to theSuſpenders,could not be reput an Intimation, eſpecially ſeing 
alſo that Inhibiions properly had force againſt Immoveables, and did not 
firick upon this ſubje& controverted, And therefore the Letters were Suf. 
pended fimpliciter. AQor. Oliphant, Alter. Vid ult March 1624. 
Patrick, Sandis, Novem. ult, 1622. Sir James Durham, March 22. 1622, 
L. Bracko contra Ogilvie. July 2, 1625, Porteous contra Eiliot, & Fanuary 
27, 1624. Stevinſon, 


E. Caſſils contra Simpſon, March 18. 1626. 

T % Earl of Caſ/zls, as Heir tothe deceaft Mr. of Caſſzls his Uncle, pur- 
ſues George Simpſon, Tailzor in Edinburgh, for delivery to him, as 

Heir to the ſaid umquhile Earl, of his Parliament Rob, which was within a 
Trunk, and which Trunk, having the ſaid Rob within the ſame, was put 
by the ſaid umquhile Earls Servant, at his Command, in the ſaid George his 
Dwelling-Houle, and was committed to the ſaid Georg's cuſtody and keep- 
lar WW 1g This Summons was not found Relevant, ſeing it was not th: rein ly 
he WI Þelled, that the Key of the Trunk, where the ſaid Rob lay, was delivered 
i WW to the Defender, and that he took upon him the cuſtody thereof, and tg 
her Wl be anſwerab'e therefore 3 without the which had been ſpecially Lybelled, 
af MW The Lords tound, that the Defender could not be conveened, nor be found 
« of Wl an ſwerable theretore, albeit the Summons bore, That the ſame was put ine 
\ich Wl #5 Houſe, and expreſly was committed to his cuitody, and keeping, For the 
tor, MI £9745 found, that ſuch Perſons, as was this Detender, being common Ser- 
tos, WM v40ts to Noble men, as this Excipient,who was his Tailzor, ought not to 
be anſwerable for Coffers and Trunks, and Boxes with Writs,and ſuch other 
Wairs, pertaining to Noble-men, which their Servants would ſt in within 

the Dwelling-houſe of their Merchants, or Tailzors, at the Noble-meng 
hs coming, or being in Edinburgh; for they would take the fame out, and 


"_ put the ſame in again, at their own pleaſure, as they had occaſion to uſe the 
ve g ſame,without the knowledge of theOwner of theHouſe,ſo that it were great 
oy n:quity, to burden the Maſter of the Houſe with the ſame thereafter, ex» 


af, fr that it could be Proven, and that it were Lybelled, that they had 
R w medled with the ſame, and done any Deed prejudicial tothe Owners theres 
' v- in, Attor. & Nicolſon, Alter. Mowat. Scot Clerk, 


« Ce Paterſon contra Executors of Paterſon. Eodeme die, 

«m Ml A Purſuit being moved at the Inſtance of Fohx Paterſon, as Domatar to 
{ thit the Baltardry of umquhile Robert Hunter, and as having Right from 
betas Mthe King as Oltimas Heres to umquhileJawes Hamer, Son to the ſaid BaſtarY® 
nt, (0 


which Son died without Bairns, and unteſtat,againſt the Executors of url 
quhile Thomas Paterſon, Debitor to the ſaid Fames Hunter, Son to the fat 
vaſtard, in a ſpecial Sum of Money, for the which they were- convecneg 
by a ſpecial Declarator,' to make payment to the Donatar. The- ſaid The. 
'« Paterſons Executors alledged, that they had made paytnent of the Surf 
and Debt Lybelled, tothe ſaid umquhile James Hunter, Son tothe Baſtard 
0's Executor Confirmed, before! the Intenting of this Cauſe, or grantin 
it that Gift to the Donatar. Which' the Lords found Relevant,to Liberat 
ie Defender at the Donatars hand, ſeing the Defender had no neceſſity to 
B b enquire, 
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enquire, or to know the Condition of the Creditor, if he was the Son of a 
Baſtard, or not; or if the King would have Right, as «ltimys Heres but 
that there being a Teſtament Confirmed,by the which an Executor Datiye 
was decerned to the Son of the Baſtard, the Debitor was i» bona fide to 
pay the Debt to the aid Executor Confirmed, notwithſtanding that the Ex. 
ecutor was not nominat by the Defun&ts ſelf, who died unteſtat, and with. 
in the Age of Pupillarity.And the Lords ſuſtained the ſaid payment, made 
to the faid Executors Confirmed ; albeit it was voluntarly done, and with« 
our any Sentence recovered againſt them, to that efte&, by the aids Ex, 
ecutors, before the payment, as the Donatar alledged ought to have pre. 
ceeded, before they could have pay ed, which the Lords Repelled, and founq 
no neceſſity of a Sentence; but that the Debitor might lawfully pay to the 
Executor Confirmed voluntarly, without any Proceſs or Sentence. The 
Lords nevertheleſs, reſerved to the Donatar his Action for the ſaid Sum, 
againſt the Executor, to whom the payment was made, prot de ure, 
Adcor. Alter, Burnet minor. Hay Clerk. Yid. July 7. & 13, 
1626, Somervel contra L. Halcyo. 


Davidſon contra Gordon, March 22. 1626. 

N a Removing of Mr. Thomas Davidſon, contra Gordon, The Lord; 
[| ſuſtained a Scaſin, albeit given after the Warning, and alſo after the 
Term; as a ſufficient Title to ſuſtain chat Aon, and to produce Remoy- 
ing thereupon, notwithſtanding that the ſame was after that Term, to the 
which the Warning was made, becauſe it proceeded upon a Retour, .done 
before both the Term, and alſo before the Warning 3 And whichthe Lords 
found, ought to be drawn back to the date of the Retour, which was be 
fore the Warning, and ſo was found ſufficient. Afor. Lamiie, Alter, 

Gibſon Clerk, Vid. January 20. 1625. L, Selmes, and the 
Caſes there cited, 


Collace contra L. Elphinſton, Eodeme die, 

R. Patrick Collace Servitor to Mr. Robert Nairn Advocat, being 
made Afligney to a Compryſing, by one William Henderjon, who 

Was Son, and ſerved General Heir to Joh» Henderſon, and which Jobs 
Henderſon had deduced that Compryfing, againſt umquhile Mr. Robert ]obn- 
S$ton of Leuchie, for a Debt owing by the ſaid umquhile Mr. Robert, to the 
ſaid umquhile John, The ſaid Mr.Patrick, as Aſhigney Conſtitute to that 
Compryling, by the Heir Generally Served to him, who Deduced the ſame, 
purſues the L. of Elphini/or, Superior of the Lands Compriſed, to hear him 
be Decerned,to give him Precepts, for obtaining of Intefrment, according 
to the Compryſing ; Which Action was ſuſtained by the Lords, albeit it 
was Alledged for the Defender, viz, the L. Elphinſton , that the Purſuer 
was an Advocats Servant, and ſo not capable of an Ailignation to a Con- 
pryling, in reſpeR of the Att of Parliament, prohibiting embers of Seſj# 
80 take Aſſagnations topleys;, which was Repelled,becauſe Comprytingscomes 
not under that AR; and allo it was Alledged, that the Purſuer could not 
ſeek Infeftment, by vertue of his Affignation tothat Compryfing, whilethe 
ſaid Sentence of Compryſing were firlt transferred, both in the Heir of the 
Obtainer, and Deducer thereof, and alſo in ſome Perſon to repreſent hin, 
againſt whom the Compriſing was deduced 5 ſeing this Compriſing was 1 
Sentence, and behoved to be ruled, as all other Sentences, which ever t 
quires Transferring, before any Execution follow thereupon, when the Party 
Obtainer of the Sentenee dies,which was Repelledz and the Lords found 10 


necellity of Transferring, in regard thir Precepts, for obtaining of Inſef- 
ment 
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ment, were deſired to be granted, by Purſuit,and way of Aon, and not 
by a ſummar Charge of Letters of Horning,to command the Superior to Ins 
fcft 3 which ſummar Execution, if it had been either ſought, or uſed with- 
out Purſuit, The Lords found, that they would not ſuſtain. the fame, but 
ſuſtained the Purſuit and Execution, without Transferring, ut ſupra. Actor. 
Nairn. Alter. Gibſon Clerk. Yd. for this firſt Part July 6. 1525. 
Mowat: for the laſt Part, Novem, 20, 1624: L. Lagg. January 23. & 27. 
and Feb, 3- 1624, Stevinſon: p2nult July, 1625. Guthrie. Feb. 11. 1629. 
Frazer: Decem, 5. 1628. L. Corsbie: Decem: 22, 1626, Gordon, 


Lennox contra Tennents, Eodeme die. 

N an Action, at the Inſtance of Lennox of Branſhogill,againſt certain Ten- 
nents of Balfron, for payment of the Rental- Teind-bolls, of the L ands 
polle(t by them, upon this Keaſon, becauſe they werein uſe to pay the ſame 
diverſe Years, prececding the Year Lybelled. The Lords ſuſtained the Acti. 
on, and found theTennents aſtricted to pay the Rental Boll; albeit it nets: 
ther was Lybelled, nor offered to be proven, by the Purſuer, that there 
grew als many Corns that Year lybelled,as would extend in the Quantity 
o the Teind, tothe Rental-Bolls acclaimed, without the which the De. 
t.nders alledged, that they could not be ſubject to pay the Rental 
Bolls ; albeit they had payed the ſame before, which was but voluntarily. 
done, and could be no Reaſon to make it thereafter necellary, Which was 
Repclled, and the Lords found them lubject, to pay the faid Rental-Bollsz 
n. MI albeit the Teinds of the Corns growing, extended not to that Quantity; for 
the Lords found them (till Debitors thereof, ay and while they made time« 
1, MW ous Intimation to the Purſuer, or the Perſon having Right to the Teinds, 
cs MW £bat they would not remain obliged to pay the faids Bolls, and offer him 
" Wl Teinding of the ſaids Corns; and fo in this Caſe,the Defenders are in worſe 
1 MW Eſtate than where Spulzie is purſued; for in Spulzies the quantitie of ne- 
ceſlity muſt be proven, either by Witneſſes, or the Purſuers Oath, or the 

Defenders. Gibſon Clerk. Yid. Feb. 20, , 1633. Colledge of Glaſgow. 


| Somervel Donatar to the L, Edmiſton's Eſcheat, contra Evdems dies 
F. I a Declarator purſued of the L, of Edmiſtons Eſcheat, at the Ins 
- ſtance of Lewes Somervel, Servitor to the Lo, Er:kpn; it being alledged, 
"ir. WY £Þat the Horning was null, becauſe the Denounciation bore not, #hat three 
oy blaits of the Horn was uſed, and the Purſuer Replyed, that the Execution 
by bore, that he duely and lawfully denounged;that word, duely and lawfully, muſt 
be underſtood to comprehend all Solemanities requiſit, ſpecially where there 
vim Wy 1 00 Law requiring, that the Execution ſhould bear that Clauſe, or that it 
' I is neceſſar tobe done. The Lords Repelled the Alledgance,and lultained the 
ing Horning, but found it neceſſar, thatthe Purſuer ſhould prove, that three 
cer i Blaſts were given by the Officer, at his Denouncing of the Defender, 
"Wy which being proven, to have been truely and actually done, albeit it was 
Le not ſo expreſt in the Written Execution, The Lords found it ſufficient,and 
5c W that the want of theſe Words was noground of nullity 5 and this was or- 
dained to be Proven, becauſe the Witneſſes and the Meſſenger Executor of 
the Denounciation,was on Life preſently; but if the Witneſſes were dead, 


” y In any of the like Caſes,when it occurred, The Lords inclined to ſuſtain, 
- : a7 wy Kr neceſlity of ſuch Probation,the Execution bearing,that 
It 01 BY ike Officer | 


wfuly denounced, (eing there was no Law requiring that Solem- 


_—_ tity ſpecially to be recorded in the Execution, AQor. Hope.. Alter. 
= Gibſon Clerk, Yid, March 4. 1624, L, Sornbeg contra Dryſdale. - | 
and n ie OM: |: Erihin 
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Erihin contra Tennents, Fodem die. 

Obert Erskin being Infe't in a Tenement in the Carnorgate, upon Re- 
R ſignation made by Jojeph Cunningham, who is Infeft therein, procecd- 
ing upon a Compryſing, agaiolt Sir James Erskin,who was Heretor thereof, 
Purſucs the Polleſſors, tor the Mails and Dutiesz Compeared in this Proceſs 
the Lo. Fr:kin, and defends the Tennents,as his Tennents,and who had payed 
him, in reſpe&t of his Intefiment thereof,granted to him by the ſaid Sir James, 
for an Onerous Cauſe, being a Debt owing by the ſaid Sir Fames, Which 
D«bt was before the Debt owing to the Purtuers Author, for the which 
he Compriſed the Lands; Likeas his Infefttment was before the Comprilers 
Infettment, and it being Replyed, that the Lord Erskins Infeftment, way 
after the Denounciation, made by the ſaid Jo/eph Cumninghamytor Appryſing 
ofthe Lands from Sir James, and ſo the fame could not beſuſtained as lay. 
ful, to exclude his Right, proceeding upon a Compriſing, the Denuncia- 
tion whereof was anterior to his Infettment, neither could the Priority of 
the Excipients Debt be reſpeRed, ſeing he had done no Diligence, to re. 
cover the ſame from the common Creditor, but only by his voluntar Re. 
ſignation, had obrained the ſaid Infefttment, which ought not to prejudge 
the Purſuers Right, and more timely Diligence 3 and it being controvert- 
ed, that this Keply could not come to be Tryed 1n this Judgement Polleſ: 
for, ſo ſummarly to take away the Excipients Right. [he Lords found, 
that ſeing the Excipients Right was made before the Purſuers Authors Come 
priſing and Scaſing, albeit after the Nenunciation thereof, that in this 
Judgement Polle(lor,the {aid Excipients Heretable Right torelaid, being clad 
with Poſſcſſion,they would not annul the lame hoc ordive, by way of Excepi. 
on,upon that | eaſon of the preceeding Denunciation, and voluntar Dec 
of the common Debitor, and the not doing Diligence by the Excipicnt, 
but reſerved the ſame to be diſcutled by way of Kedudtion, pront de Jure; 
and the Lords declared, that if the Compriling was expired, before the ln. 
feftment gramed to the Lo, Erikev, albeit the Compry ſers Seafin was atrer 
his Seafin, in that caſe they would prefer the Purſuers Infefiment, and 
Repcl the Exception forcſaid 1n this ſame Judgement, if the Comprs fing 
was compleited bcfore the Excipients Inteirment, for the Compry ſing (6 
denuded the Dcbitor, that he could not by any Deed thereatter prendge 
the ſame. Actor. Hope. Alter. Gibſon Clirk. Yid. Jul, n, 
1624. L. Balveny, July 22. 1626+ contra Where a Land 
is twiſe Diſponed to ſundry Parties,HIt. January 1628. Mark Hamilton, 


Foulis contra Alan, March 23, 1626. 

Forge Foulis Heretor of a Tenement of Land in Edirburgh, raiſcy Lets 
'$ ters, and Charges upon the Act of Parliament, Ja. 4 arno 1491, 
and another Act Ja. 5. anno 1535, againſt Ijobef Allan, Lite-renter of that 
ſame Tenement,to entertain that ſenement,in the Caſe wherein ſhe rec 
ed the ſame, and to find Caution to that «fect; which Charges being 
Suſpended by her, upon a Reaſon founded by her, upon a Poſterior Act of 
Parliament, Ja. 6, anno 1594. chap. 226, By the which Act, it is Provided, 
That ſuch Caution ought not to be found, while firſt a Precognition had preceeded, 
and been taken concerning the eſtate of the Tenement z $0 that nothiog being 
done, which 1$ preſcribed by that Act of Parliament, wherein the Or- 
der which ſhould be obſerved in ſuch Caſes,in all time thereaſter, is expreſly 
ſet down, the former Acts are explained,whereby Caution cannot be ſought, 
nor found, while that be performed ; Likeas by the ſaid Act, it is Provid- 
ed, That the Heretor may enter to the ſaid Lands, in caſe of not finding if 
{amtion;and poſſeſſe the ſameghe finding Caution to the Life-renter, to pay to - 
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the Mains yearly, during hey Lifetime, as the Land preſently gives 3 and 
ſhe is content, conform to the Act, that he enter, finding Caution to her 
to that effeR foreſaid. The Lords found the Charges orderly proceeded a- 
oainſt the Liferenter, for cauſing of her to find Caution, according to the 
foreſaid firſt At of Parliament,F4. 4. Which A they tound not to be pre- 
judged by the ſaid laſt At, 1594, in any ſort, but to be Ratified thereby 5 
and that any Order therein ſet down, which appears to differ from the pre- 
c.cding A3s, is appointed only for decayed and ruinous Lands, which are 
Li:erented, that the Heretor may repair an« big the ſamez which Reparation 
cannot be made by a Liferenter, nor ſhe cannot be urged thereto, (he only 
bruiking by a Temporal Right, quo caſu the Heretor entering to the lame 
for thar end, Caution ſhould be found by him to pay the Maills tothe Life- 
renter, as that decayed Land preſently payed 5 and that A& concerned not 
other Land which wasnot rutnous, which the Literenter was holden by the 
preceeding firſt Atot Parliament to preſerve in als good eſtate,as it was when 
ſhe entered thereto; of the nature whereot this Tenem: nt controverted 
was : Forthat laſt AG was allo 1n favours of the Heretor, who thereby hath 
the priviledge of Reparation of burnt, ruinous, and decayed Lands, given to 


him, in reſpet of Policy had and to be kept within Burgh, AgQor, Fowlzs. 
Altcr. Burnet Minor. Gibſon Clerk. 


_ Gray contra Tennents, March 24. 1626. 

N the AQtion betwixt Gray and the Teunents of Farrniflut, whereof men» 
tion is made 2 March 1626, one Andrew Grahame Compeared and Al- 
ledged, that the Farms of the Mains of Farrn7f{at ought not to be made torth- 
coming for the Cropt 1625. which was controverted to»Gray the Arre(ter, 
becauſe William Grahame of Fairniflat, the Arreſters Debitor, and tor whoſe 
D<bt the ſaids Farms were Arreſted, was Denuded of the Right to the Lands, 
in favours of the ſaid Andrew, by Contra in May 1624, Annailzieing the 
ſaids Lands to him,and Charter and Seatin following thereon,in july 1524. 
and real Poſle(ton had, conform thereto, by holding of Courts. and uplitt= 
ing of theFarms the ſaid year 1624, trom thir ſame [Tennents, who became 
his Tennents, Likeas, they Aded themſelves to pay their Farms to him of 
the Cropt 1625, which is now controverted, and fo the Tennents cannot 
be cunveened therefore by the Purſuer, as if the Farms pertained to: his 
Creditor, who was denuded of his Right tothe Lands be/ore the Arreſt- 
ments as ſaid 1s. It wasReplyed, that the Tennents behoved to be repute 
Tennentsto his Debitor, notwithſtanding of the E xcipients Rightz becauſe 
the Seafin oy by the Excipient was not Regiſtrat within 60 days after 
the date thereof, conform to the A of Parliament. and fo was null, and 
cannot therefore give him real Right to the Land, but the Heretor remain» 
ed Maſter to'the Tennents, and they are Debitors to him of their Farms, 
and conſequently to this Arreſter, -The Lords notwithitanding of this an- 
{wer, found the Exception Relevant, notwithſtanding of the not Re giſtra- 
tion of the Sealin within 60 days, becauſe quoad Grahame of Fairmflut, the 
Right was ſufficient, and he could never alledge that nullity z' and this Ex- 
ciptent 2lſo could not obtrude the ſame, who had ro lawful Right to the 
Land, but only a perſoral Right from his Debicor, of a Sum of Money ow- 
ing to himby Obligation And the Act of Parliament provides, that this 
nullity may only be proponed by a third Party, who hath acquired a per 
tect Right of the Land, which is not alledged in this calc. Y:4. 13 Novem, 

1623, CMarſbal contra Marſhal. Item 25 March 1623. L. Dunnipace, | 
& Inthis ſame Proceſs, another compearing for his Intereſt, who had acqui- 
red an Heretable Right of an Annualrent out of other Lands, whereot the 


1 Farms 


198 The Deciſrons of the Lords of Seſſion, 1626, 


Farms were alſo Arreſted, and craved to be made forth-coming the ſame 
Cropt, 1625. Which Infeftment of Annualrent was grantedalſo before the 
Arreſtment, by vertue whereof he alledged, that he ought to be preferred 
to the Arrcſter, for ſo many of the Farms Libelled as would fatisfie his An. 
nualrent 3 and the Arrefter anſwering, that the Infeftment of Annualrent 
could not meet this purſuit which was made for the Farms of the Lands, 
which the Annualrenter could never crave by vertue of his Right, eſpeci. 
ally the ſame being tor an Annualrent of Silver, and the Farms being Vittu- 
al : Likeas, his naked Infeftment will never give him Aion againſt the 
Tennents, as having Right by vertue thereof to thir Farms, but will only 
produce Attion for Poynding of the Ground; which AQtion remains intire 
to him, and is not prejudged by this Proceſs, albeit Decreet were given 
to the Purſuer ; neither hath ever the Excipient done Diligence, nor Intent- 
ed any Summons or Action upon his Infeftment, ſo that the ſame, without 
any other Diligence, can never exclude him who hath Arreſted, and purſu- 
ed thereupon this Action, to recover the Farms from the Tennents, fo that 
the Parties Rights are not circa idem. The Lords notwithſtanding of the 
Inf. frment of the Annualrent, preferred the Arreſter to the Right of theſe 
Farms,ſeing the Annualrenter might notwithſtanding of this Sentence poynd 
the Ground, and the Goods being thereon : And it being alledged for the 
Excipient, that by this Sentence in favours of the Arreſter, the Tennents 
would be greatly prejudged, who hereby will be obliged in the Farms to 
the Arreſter, and alſo will have their Goods Poynded by the Annualrenter, 
and ſo will be twice diſtre(t for the Farms and Dutics of one Cropt,w hereof 
they will not be liberat by payment made to the Arreſter: And allo it bes 
ing alledged,that albeit he had a real Right to Poynd the Ground for his An- 
nual, yet he wasnot thereby prejudged of his Right to the Farms pro tan, 
to; and that it was in his option to elect any of thir two Ations and Rights, 
as he pleaſed to claim the ſame, ſcing he could not be urged to take him to 
the one, and forſake the other - All this was Repelled, and the Arreſter 
preferred »t ſupra.3 for the Lords found, that in reſpett of the 36 AR, 5 
Parliament, Ja. 3- that the Tennents were in twto to pay to the Arrelter, 
and that their Goods could not be Poynded again by the Annualrenter, for 
thir Farms once payed, and fo could not be diſtreſſed for that Annualrent, 
but that the Annualrenter might Poynd his Authors Goods, or Comprile 
the Lands therefore, as the ſaid At proports. But by this Deciſion, the 
Right of the Annualrenter 1s greatly prejudged,' and he forced to ſeek the 
Lands, which might be affeted with other great burdens. A@or. Nicol/os 
& Mowat. Alter, Hope. Gibſon Clerk. Yid. 11 July, 1628. L. Ednem, 15 
July, 1629. Hamilton. 23 March, 1624. Brown. 24 Novemb. 1626. vlen 
contra Bruce, 13 Decemb. 1628, Huntlie, 13 Decemb. 1627, Sheriff of bor- 


reit. 
Greenlaw contra Galloway, Eodeme die. 

N a ReduQtion betwixt Gyeenlaw and Gal/oway, wherein (reenlaw Purſues 
for Reduction of a Bond, made by her umquhile Husband to Kinlech 
and his Spouſe, conjunRtly and ſeverally, for a Sum of Money to be payed 
by them to the ſaid Galoway Defender, at the Term contained in the Bond, 
and failzieing thereof, obliging them to pay Annualrent therefore out of 
their Lands, as well not Infeft as Infeft 3 the Wife after the death of ber 
Husband deſiring this Bond to be reduced, with the Compriſing which was 
deduced thereupon againſt her Lands,pertaining to her in Heritage, becaulc 
it was made by the Husband & her fiante Matrimonio, which could not oblige 


her to pay after the Husbands death, and for the which no Exccution, i 
| cher 
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ther perſonal or real could follow againſt her, her proper Goods or Lands, 
but only againſt the Husbands Goods and Lands3 and it being Excepted, 
that ſeing ſhe was bound conjunRly and (everally with her Husband, that 
as the Husband might ſell her Land with her own conſent effteCtually, fo he 
might give an Annual out of the ſame with her confent, and therefore might 
with her conſent burden the Land with Sums of Money, and borrow Mo« 
ney which might affe&t the Land, albeit ſhe might not be perſonally com- 
pelied to pay the ſame. Likeas the Defender declared, that he craved not 
her to be perſonally Decerned,to pay the Principal Sum, but only reftri&- 
ed the force and Execution of his Obligation againſt the Tenements pertain- 
ing to her, for paying of the Annualrent of the ſaid Principal Sum, and not 
fv the Principal Sum 3 notwithſtanding of the which ReſtriQion, the Rea- 
ſon was ſuſtained,and the Exception repelled,and the Obligation and Com- 
piling of the WifesLand wasR educed ;and the Lords found that the Bond was 
not 0--Jigatory, neither - perſonally againſt the Wite, nor againſt her own 
proper Goods nor Lands, neither for the Principal Sum, nar for any An» 
nals thereof; for albeit the Wife and the Husband may Annailzie or Wod- 
ſet the Wites Lands Stante Matrimonio, if it be legally done; yet being 
done after another manner and form than is allowed of the Law, as this 
Bon] was, which contained no Clauſe to Infeft in the Wifes Land, but was 
drawn up in a Bond to pay the Principal Sum, and failzicing, to pay An« 
nualrent out of their Lands generally, not obliging tormally to Inleft in 
this Land controverted 3 therefore the ſame was not ſuſtained, for the Bond - 
controverted was made for payment of borrowed Money. 

In this Proceſs there was an old PraQick produced betwixt Mr. Wilians 
Naper and Margaret Mowbray, wherein ſhe having conſented to grant an In- 
fcftment with her Husband to a Creditor,of an Annualrent out of the Lands, 
wherein ſhe was Infeft in Conjuntt-fee, after her Husbands deceaſe; ſhe be. 
ing perſonally conveened for payment thereof, ſcing ſhe pofleſſed the ſaid 
Land, conform to her Right foreſaid of Conjunt-fee, The Lords Decerned 
her to make payment of the ſaid Annualrent in time coming, ſo long as ſhe 
bruiked by her Right, albeit ſhe only was Conſenter to that Contra made 
by her Husband, ſeing ſhe then had the Right ot Conjunct- fee in her pers 
ſon when ſhe conſented, and after the Husbands death poſlcſt the Land 
which the Lords found did not agree with this caſe now controverted. Actor, 
Hope. Alter. ' Aiton & Lawtie. Gibſon Clerk, Vid. 19 Detemb. 1626, Sib+ 
bald contra Mathew, 


Keith contra Robertſon, March 29, 1626. | | 

N an AQion betwixt Keith and Robertſon, an AlGgnation being made 
| by one who was Bankrupt to his Creditor Purſuer, which being Intie 
mate to the Detender, who was conveened for the Debt, and the 
Detender offering to improve the ſame, as falſe in that Date, whereot it 
was when it was produced ; and the Purſuer anſwering, that that Impro- 
bation of the Date, ought not to be admitted to be of that torce and con- 
ſequence,to make the whole Aſſignation to fall, ſeing the Dare was not 
eſſential, neither was the Defender prejudged by the Date, the ſame being 
of any Date before it was intimate : likeas, he was content to abide at the 
lame,as truely done and perfe&ed before the aid Intimation, which oughe 
to be enough, it he uſe the ſame of any Date preceeding the Incimation, 
ſeing the Detender had no prejudice,if it be of a Date anterior to the Inti= 
mation, as ſaid is, . The Zords found this Alledgance of Improbation in 
the Date to be Relevant, notwithſtanding of the Anſwer, and notwith- 
zading that the Purſuer alledged, that he might fill up any Date therein 
| Bb 4 ag 
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as he pleaſed, before the Intimation z which the Lords found could not he 
changed, being once uſed, and produced,ot a filled up Date by the Purſuer 
in Ju.igment, and being Intimate ; and ſo found, that it the Defender im. 
proved the ſame in the Date, albeit the Detender had no prejudice by the 
{aid Date, yet that it was ſufficient to make the whole Afſſignation to tall, 
ſeing of the Law, what is tound not to be ttuly done of that Date, xx ix 
bears, and as it is uſed, muſt be preſumed not to be done at all. Agoy, 
Burnet major, Alter, Burnet minor, Gibſon Cletk, Nam quando non eſt oy. 
ta queſtio, inter partes, Notarius emendave poteſt ea que ſunt ſui of ficii per [f, 
wt dies ,nomina teſtium ;, ſed ſi orta ſit quaſtio,nou poteſt niſt parte adver(a a4 
hoc citatazubi autem redarguitur inſtrumentum falſi,tum poſt intentionem litg, 
mee per ſe, nec per judicem, nec in 11s que ſunt ſut of ficii, nec in aliss corrige. 
re poteſt, Lantr, de fid, inftr, Vid, 4 Decemb, 1629, Winreaham, 10 FM 
1636, Edmiſlon, | 


Cauſton contra Stuart, and Wylies Bairns contra Hry, Fodem dje, 

Here was two Actions betore the Lords, one betwixt Conſton and 
Stuart, and the other hetwixt the Bairns of Alexander Wylie and Sit 
Tohn Scot their Tutor againſt Hay and the Laird of Grant, wherein the De. 
fenders being conveened tor Regiſtration ot Bonds and Obligations tor Sum; 
of Money ; which Bonds bore, t4 pay Annularent after the Term of th 
Zond, but no Clauſe propot ting Inte:tment, nor Obligation to give latett. 
ment, neither to pay, as well not Intett as Intett, but ſimp'y bearing, to | 


kk ww # mM £#s _ mw#wa . _ . 


pay ten for each hundied yearly, atter the Te:ms of Payment , thir Bonds 
were found to be Heretable, and to pertain to the Heir of the Creditor; 
and the Action therefore was (uſtain-d ar the inſtance of the Heits of the 
DetunRs, to whom the Bonds were given, and the ſame was found to he 
Heretable, and not ro be Movable, and conſequently that the Executo 
of the Detun&s had no Right thereto, And in the ftoreſaid P:ocels of 
Couſton,the Bond was deſired to be Regiſtrat at the inſtance of the Heir of 
the Creditor, which was ſuſtained, btCc.iule it was Heretable, as faid is, and 
againſt the Executors to the Debitor, Maker of the Bond , which the Lok 
alſo ſuſtained, and found, that albeit the Bond was Heretable, yet theExe- 
cutors might be conveened tor Regiſt:ation of the ſame aga nft them, and 
that Execution might tollow ag1inſt them, tor payment of the principal Sun 
to the Heir at his inſtance, and alſo that they might be conveened at the 
inſtance of the Executors of rhe Creditors deceas'd, tor ail the Byrunz 
reſting, owing, preceeding the ſaid ( reditots deceaſe ; which was fo found, 
becaule the Bonds contained no Clauſe concerning any Infefrment to be 
oiven tor the {aid Anfualrent, which it it had boin, then it behoved to 
have been ſought to have been fulfilled by the Heir of the Debitor , but 
bearing as ſaid 1s, only to pay Annual, and that the Creditor might charge 
for E.is principal Sum, it was found to be a Fact preſtable by the -xecutorsdf 
the Debitor, Bur in this Proceſs, the Lords were of the mind, that if the 
Purſuer ſhould ſeek payment of the Annualrent trom the Executors of the 
Debitor, tor any Terms atter the Detundts deceaſe, and before he ſhould 
ſeek the principal Sum, and charge the Executors for the principal Sum, 
whereby it might become Movable, and ſo preſtable by theExecutors, that in 
that caſe, viz, where the Executors are not charged tor the principal Sum, 
but only to Pay the Annual, according to the Bond, for Terms, as they 
ſhould yearly thereafter run and fall out to be owing, and the principal Sun 
remaining in the mean time Heretable,and not ſought g that hoc caſu, the 
Exccutors coul1 not be tound adebted in theſe Annuals, but the ſame ſhould 
be craved from the Heir z but this Point was not Decided, for ic = not 
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drawn in queſtion hoc loco, ARor, in Coufton's Procels Oliphant, Hay Clerk, In 
the other Proceſs, Ator,Cunninghame, Alter. Belſhes,Scor Clerk, Fid, penult, 
June 16 24, Edgar,and the Caſes therecited, 7 Dee.1627, Porteome, 1 3 Fune 
1621, /ngls, 17 Feb. 1632, Kinaird, 19 Fuly1637, L, Smeitoun. 


King contra Tailor, Eodem die, 

N a Suſpenſion of 7 awes King againſt Tailor, The Zords found, that the 
| Acceptation of a new Bond by a Creditor, made by other Perſons, tor pays 
ment of the ſame Debt to him, wherein others his Debitors were obliged 
by their other former Bond of betore, the ſaid poſterior Bond bearing none of 
theſe who were firſt obliged, to be of new again bound in thart laſt accepted 
Bond, bur ,altogether different in the perſons oblig'd z and that the receiving 
ef a part of payment of the Debt from the laſt Debitor, conform to the ſaid 
laſt Bond, did not rake away the prior Bond, nor liberate the perſons bound 
therein ; but that the Creditor might have recourſe as he pleaſed to the prior 
Bond, ſeing the Creditor had not expreſly diſcharged the firſt Bond, when 
he received the laſt, without the which,that is, that the firſt had been ſpecific? 
diſcharged, the {ame was not prejudged by the ſaid Acceptation of the new 
Security, and receiving of partial payment conform thereto,trom the laſt De- 
bitor, 1dem |, ult. C, de Novat, & $, pen. Inft. quibus mod. toll, obligatio, 

Actor, Nicolſon, Alter, Stuart & Primroſe, Scot Clerk, 


Grieve contra Cant, penult March, 16:6, | 
N an Action betwixt Grieve and Cayt, for payment of the Sum of 1000 
| Merks, wherein the Defender was oblig'd, by vertue of a Contract of 
Marriage, as promiſed for Tocher, It being alledged, that the Con- 
tra& was only ſubſcribed by one Nottar for him, who was oblig'd in that Sumy 
and ſo being a matter of Importance, could not be ſuſtained to produce Adis 
on thereupon,:n reſpect of the Act ot Parliament. This alledgance was Re- 
clled,in reipe& that Marriage followed berwixt the Parties,according to the 
|, 4 #6695 z which the Lords tound to ſupply that detect. Actor. 0liphant, 
Alter, Hay Clerk. Yd. ult,Fune 1625,and firſt Caſe there, 20 Nov, 
1627, Lackie, 10 Decemb. 1630, Nisbet contra Newlands. 


Gemmil contra Baillies of Glaſgow, Eodem die: 

N an Action betwixt Gemmil and Wallace againſt the Baillies of Glaſgow, for 
| payment of a Sum adebt?d to the Purſuer by his Debitor, who for nor 
payment, was committed to their Tolbooth in Ward,and was thereatter 
put to Liberty by them, It was Excepted for the Baillics, that they did no 
wrong, to put the Debitor to Liberty , becauſe before he was ſuffered by 
them to go to Liberty, he had ſuſpended the Purſuers Decreet whereupon 
he was Warded ; ſo that the Debt being ſo ſuſpended, and thisSuſpenſion (een 
by the Baillies, they had no ground whereupon to detain him any longer, bue 
might lawfully enlarge him, This Exception was Repelled, ſcing the Suſpen- 
ſion gave no Watrant to put the Party to Liberty, without which, and that 
they upon that, Warrang, had been orderly charged to-do the ſame, they 
could not at their own hand have put him to Liberty , for the Suſpenſion 
might have been diſcu(s'd againſt the Debitor, and ſo the Creditor greatly 
prejudged ; and they were not Judges to conſider of that Suſpenſion, neither 
ought to have done any Deed, prejudicial to any of the Parties betore it had 
received a Deciſion,or that they had received a (pecifick Warrant for their pro- 
ceeding,or had been charged to put him to Liberty by the LordsLetters, Gibſon 
Clerk.Fi4,27 Marchi623,Smith con, Baillies of Elgin,& 14Fuly1626, 4dam, 

E. Xinghorn contra Collace, . March ult, 1626, 
N an Adion'ot Removing, purſued at the inſtance of the Earl of Kinghorn 
aga1nſt Colace, an Exception was adogfeges to the Defenders Probation, up« 
Cc On 
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on a Right made tothe Defender of the Lands Jibelled, or to his Father or 
Gooc fire; and at the Term of Probation an Incident being produced, raiſed 
ar the Detenders inftance,againſt certain perſons, called asHavers of theſe Eyi. 
dents, wheteby he bchoved to prove his Exception, This Incident was {uſta:ned, 
albeit the Evidents called tor thereby, were the Detenders own Evidents, ſeing 
the Defender, Ulſer of the Incicent, was a Minor z and fo it might be probable, 
that he was not Maſter,nor haver ot his own Writs. Acor, Hope & Rolleck. Alter, 
Aiton 8 Mowat, Gibſon Clerk. Vid. 19 Fuly 1625, Hay, 6 Feb,1622,6Grier, 


Donatar of the L, Fonulis Eſcheat, Tue 14, 1626, 

N a Declarator tought of the Laird of Fox! Liferent,the Gitt being granted 

upon divers Hornings, therein ſpecially mentioned, whereof ſcmm+ were pro. 
duced and uſed by the Donarar, whereupon he crayed the Declarator; and ano« 
ther was produces) to deba; the Detender 4 defendendo, which he ceclared, he 
uſed only to that effe to debar him, becauſe he was Reb] unrel3xed,and uled 
it nor to recover Declarztor thereon, albeit it was al/o expreſſed in the Gitr,and 
the Defender offcrins to improve the ſame, and alledging, that ſo he could 
not be dehar: ec thereby, till it was tryed, if 1t was talſe or tive , and the Pur+ 
ſuer anſwering, that he could not be heard tro compear to propone, either Jm- 
probation, or any other alledgince, ſu long as he ſtood Rebel unrelaxed, The 
Lords tound, that he ought to be relaxed or ever he could be heatd to propene 
Improbation, ſeing that Horning, aibeitit was cont1ined in the Gi!t, yer it 
was not uſed by the Purſucr to 1ecover Declarator thereon, but only to debar 
him. Actor, Ruſſel, Alter, Lawtie, Gibſon Clerk, 

Stirling contra Tennents, June 15, 1626, 

Ames Stirling Purſucs the Tennents of 0/4 bar,in whole hands the Farms a. 

debred by them to theLady were Atreſted, & theLac'y being called foi her n» 
tereſt, foi making of rhe Farms forth-coming rothe Puriuer,tor ſatisfying of a 
Debradebred to him by the Lady, Litiſ-conteſtation being mace in the Cauſe, 
and the Probation renounced. before the adviſing theLady dies; whereupon the 
Zords tound, that the Proceſs could not be adviſed, unti! the ſame ſhould be 
transferred in ſome perſon, to repreſent the Lady,who was principal Debiror, 
and therefore the Transferring being railed at the Purſuers inſtance againſt her 
Son, who was conveened only as appearand Heir, And the Defender allecg- 
nig, that the Proceſs could not be tranſterred hoc nomine againſt him, as appear- 
and Heir, ſeing he was neither charged to enter Heir, nor called as charged to 
enter Heir, but only as appearand Heir, which was not yomen Juris, The Lords 
ſaſtained the Transferring againſt the appearand Heir, in reſpe& of the ſtate of 
the Proceſs, which was concluded before the deceaſe'of the Lady y and that no 
Execution was craved againſt the Lady, or her Heirs, but only upon the Ar. 
reſtment againſt the Tennents; and found no neceſſity of a Charge, nor any o. 
ther Title in the perſon of the Netender,but Adjudications are not ſoduſtained 
againſt appearand Heirs, Actor, Hope, Alter, Gibſon Clerk, Fid.'8 Ful) 
1623, Thomſon contra Edgar, 13 March 1628, . Somervel, 


Prior of St, Bathans contra Carmichael, June 16, 1626. 
'A Declarator of Eſchear being ſought at the inſtance of the Prior of Sr, 3- 
| thans againſt Carmichael, The Horning was quarrelled by the Defender, 
becauſe the Party was not denunced Rebel at the Crols of Greenlaw, which ws 
appointed to be the place, whereat all Hornings ſhould be execnte 7gainſt per- 
ſons, Indwellers within the Sheriffdom of Berwick.conform to the A of Pat: 
Jiament 1600, whereby the-ſame is Statute, and which A& declares all Horn» 
ings otherways execute at any other place or Mercat-crofs to be null z and his 
Horning controverted, wis execute at 'Dunce,and hot at Greevlaw, contorm to 


that AR,and therefore was alledged to be null, -This Alledgance was Rep 
£0, 
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[ed,and the Horning executeat Duxce,and not at Greex/aw, was ſuſtzined,not- 
withſtanding of the ſaid Act of Parliamenr,in re{pedt of tie trequeiit ule oblcr= 
yed ſince the ſaid Act, in executing ot Hornings and cenuncing Rebels, ſince 
that Ac ot Parliament at the Croſs of Dunce z which contrary coniuerude a- 
oainſt the ſaid AR, the Lords found Relevant, and acmirted the {me to the 
Purſuers Probation, to ſuſtain the (aid Horning, and found the ſame thould be 
proven by Hornings execute ſince the At : Likeis,therte was a Þact.que p! 04 
cuced betore the Lords, betwixt Melerſtanes and Hume of Eccles in anno 1606, 
where the like was ſo decided before, Actor, Belſhes, Alter, Bord, GrbjonCleik, 


Murray cofitra Diſhington and Scot, Fune 21. 1626, 

C It John Murray of Philiphangh having payed as Cautioner tor Sir Thomas 
x * Diſhington ſomeSums otMoney, tor his reliet thereof, he arreſted inSirJp le 
liam Scots hands ſome Moneys,adebred by the ſaid Sir William to the (atd Sir 
7h-1145-3S reſting ot the price of the Lands of Ardros, and upon the Arreſt- 
meut.puriucs $11 i{{:amte make the ſame fo:th-coming to him. The Mo-+ 
ney was »]leoged by Sir Vifiam and Sir Thomas Detenders,not to be ſubject ro 
Arreſtment,teing it was Immov.Ible, being employed upon Land to the ſaid Sir 
71:21 as his behove,to whom the ſaid Sir Wi{iam had given Charter and Sea- 
fn '01 bis Secur ty of the ſaid Money, It was aniwered by the Puriyer, that 
that "nicjtmont was under Rev:riion,o2nd thit S.rWilliam Scot hai uſed 2n ors 
der of Ree mprtion,and made confignation of the Money, whereupon the Lands 
were receemablez hikeas,atter the Confignation, he hac apprehended Pcfle(s 
fion ot the Wodſet Lands, the ſame being betore that order oft Redemprion; 
poſſi (s d by the ſaid Sir Thomas himſelf z and the Money being conſigned, 
be.ame Movable and was atreſtable ater the (aid © onfignation. Notwithe 
ſtinving ot this Reply, the Money was ſound not to be Movable,nor (ub3j:& to 
Arreſtment,alv« it that the preceeding order was uſed, and the Money confien- 
ed betore the Arreſtment, except that after either Decrect oft Redemption had 
tollowed upon that order,or elſe that the Wodſetter had renunced and grants 
ed the Lands lawtully redeemed : And the Zords tound,that withour a Grant 
of k edemprion, or a lawtul Sentence, the Money became not Movable, nor 
ſubj:& to Arieſtment as laid is; albeir it was alſo Replyed, that this rended 
pieatly to the prejudice of true and lawful Creditors,who by theColluſton be- 
twixt thir Parties being conjunR,v/z. Farl:er.inLaw,andGeod-ſon, they migl.t 
make aRedemption an:{/Renunciation at thei; plealure,and uſe it,or not uſe ir, 
as they tound expedient,which could not be known to the Creditor : Likes 
as, tharCollufion appeared the more probab!y in this caſe, where after the Cone 
fignation,cheConfigner acquired real Poſſeſſion ot the redeemed Lands, which 
he had not before, Which Anſwer was not 1eſpeCted as faid is, except poſe» 
tive it had been alledged, that there was either a lawtul Grant ot Redemp- 
tion, or a Sentence, ſeing either the: Conſigner might paſs from the order, 
ot the order might not be ſuſtained by the Zords. In either of the 
which Caſes , the Money returned to the nature again wherein it was 
before the order z for Reverſions are counted among things Immovable, 
whereof no Diſpoſition can be made upon Death-bed, bur atter theDeclarator, 
the Money, which betore Declarator is repute alſo Immoyable, becomes then 
to be Movable, and pertains to the Executors of the Detun@, and not to his 
Heir, And fo affirms Crete, lib. 2, Feud, fol, 60, but in the ſame ſecond 
Book, fol, 251, & 252. he ſavs,That if any man die in the Wodſet of Lard 
that i under Rewer ſion,the Land being redeemed, the Wodſetters Wife will have 
the uſe of hey third of that Money, whereupon it was redeemable,upon Caution to 
make it forr/.-coming to the Heir after her deceaſe;but if any Tacks be after the 
Redemption. ſhe will have no part thereof. but the [ame pertains only to the Heir. By 
the which it would appear rather chat the Money is not Movable, (eing the 
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Reli& hath the Liferent of her third thereof 5 but it may be an{wered, that 
the Redemprion thee, is made atter the Husbands deceaie, 

In this ſame Proceſs,the Lords tound,that a Sum apy oinced to be payed by 
the Debitor to the Creditor, ( as St1 William was oblig'd in this cale to Sir 
Thon:as, ) where the Debitor was obl g'd to pay the Sum to his Cied:tor, 
co the «ffe& the ſame might be employed by the Creditor upon T.and, or 
Warrandice ot the Land bought by him, who was obl1g'd for the Money tg 
him, to whom it was oblig'd to be payed ; yet notwithftanoing of that defſt;. 
nation, it remained \Movable,and might be aireſtes by his Crecitor, to whom 
the Money was oblig'd to be payed, where the Money Was not employed uj'on 
Land betore the Arreſtment,confo!m to that deſtination, ſeing the Patty who 
was oblig'd to pay,was ſimply oblig'd and was not ſubject 1g anyHerctable cons 
d:tion or Ob.ization,nor Folden thereby to pay Annual,but when the payment 
was made, either to the Party to whom he was bound, or to his Cre 
ditor Arreſter, or any other, So the Lords foun4 it was affc&ted with the ſam 
con4ition and oughr to be employed upon Land tor the Paitics Wariandice 
- an: theretore tound, that this Arteſter,for his Debt duc to him, had Right rg 

the Sum as Sir Thomas had, and mi2ht ſeck the ſame, but that he ought 10 en» 
Ploy it u: on Land tor Warrandice to Sir Wil/zam, conform to the deſt inition 
and condi:1on of his Bond. ASor, Lermonth & Cunninghame, { Iter, Stuart 
& Nicolſon. Gibſon Clerk, V1d., 23 March 1624, Hamilton, 10 Fuly 1 628, | 
Cant contta Eagar, 20 March 1623, S1mſon contra White, 7 Feb, 1635, F 
Captain Warſon, 7 March 1628, Wilſon, c 
Lo, Balmerino contra L, Lochinvar, Eodem die. c 

N an Action at the Lord Balmerieo's wſtance againſt L. Lochinvar, who ws ſ #« 
parlu:d to make a Sum of Money forth-com ng to him, which was Ar. WW Þ 
reſted in Dez.milr's hands, as owing by him to the L, Balrowr, who was decern- Wl #* 
ed to pay to the Lo, Balmerinoa Sum of Money decerned againſt him, and for W V 
Paymcnt of the which Sum,decerned by that Sentence to be payed to the Pur. i t: 
ſuer by the L. Balfour, that Sum was Arreſted in Den-milzs hands, and he Pur. WW ©! 
ſued to make it forth coming, for loofing of the which Arreitment, che L, WW £! 
Lochinvar became acted Cautioner, and who as Cautioner ws convecned tor Ml 11 
payment of that Sum Arreſted, In this Proceſs the Lords found the L. LZockin: IM t1 
var could not be purſued as Cautioner forcfaid, while it was firſt tryed, and 
found by Sentence that Der.mwilz, in whoſe hands the Arreſtment was laid 
was debitor to the Laird Balfour in the SumsArreſted; for if he was not adebt 
ed the time ofthe ſaid Arreſ{tment, in the Sums to the Laird'Balfowr, the be Ml fo 
coming of Lochinvar Cautioner at the looſing of the Arreſtment, could not Ml fo 
make him to be Debitors and ſo the Lords found no Proceſs againſt him, # 
Cautioner foreſaid, while Sentence was recovered, finding the perſon Debi- IW 0 
tor, in whoſe hands the Arreſtment was made, 

In this Proceſs the Lords foundzand were of the mind,that the looſing of the 

Arreſtment, by finding Caution, freed the perſon in whoſe hands the Arreſt- Il ' - 
ment was made, ofall aQions which the Arreſter could move againſt him IſÞ 0 
pon that Arreſtment; and that by the looſing thereof, he remained'not ſubjet Il *D 
to the Arreſter,but might pay the Debt Arreſted to his Creditor, notwithſtan- IM Th 
ding of the ſaid Arreſtment,albeit it was in his hands at the time of the Arreſt- W on 
ment, ſeing the looſing thereof could haveno other effe&,but to remove that 
impediment anent the Arreſtment, which only ſtayed the payment, which be i © 
ing removed, hz might lawfully pay the ſame; and the Arreſter had only Ac lott 
tion competent againſt the Cautioner : But in thir caſes it is confiderable,that MW fou 
the Party Arreſter may be greatly eluded and prejudged,if anirre( ponſa]Cau 

tioner be received,and thePrincipal Debitor being otherwayes 07 ſolvenda, N 


ſcing by our Law there is no Subſidiary Attion agataſt the Judge or Clerk whe l 
receiv6 
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receives the Caution. AGor. Lerwonth & Stuart, Alter. 4iton & Belſhes, Hay 
Clerk, Vid. 10 Decem.1623.what isnorted there.2 Feb.x627.betwixt thu Partics. 
Maxwell contra L. Drumlanrig, June 23, 1626. . 
N a Suſpenſion betwixt Maxwell of Hill and L. Drumlanrig, whereby he 
charges for payment of ſome Moneys, contained in an Obligation made by 
the Suſpender to Drumlanrie, it was defired to be Suſpended, becauſe the Sul- 
pender had never borrowed any Sums, neither was there any cauſe of Debt, 
whereby the Sufpender could be found Debitor to the Charger at any time, 
either at the making of that Bond,or before, which was referred to the Char-: 
gers Oath, and that the ſaid Bond was made upon hope and expreſscondition, 
that ſuch deeds ſhould have been done by the Charger to the Suſpender, and 
no otherways; which deeds and conditions were never fulfilled; and which 
point anent the ſaid condition, whereupon the Bond was granted, was offered 
to be proven,by the Wirneſlcs inſert in the faid Bond, who were all TeStes omni 
except:one majores, The Loyds would not admit the ſame to be proven by the 
Witnefles inert, but only tound that the condition whereupon the ſaid Bond 
was made,ought to be proven by the Oath of the Party, ro whom the bond was 
ivery or by Writ, and nootherways. Actor, Stuart & Cunninghame. Alter, 
Hope & Nicolſon. Scot Clerk. V3d, 26 July, 1622. L, Erfilmont contra L, Bukze, 
Haliburton contra Provolt of Jedburgh, June 29. 1626. 
N an Action purtued by Haliburton of Mertoun contra the Provoſt of Jed- 
burch, who for not taking of Mr. John Hume Rebel, by vertue of Letters 
of C:apon at the Purſuers inſtance, was conveened for payment of the Prin- 
cipa! $umy and of the Annualrent thereof, fince the time of his R ebellion,con-. 
form to the AA of Parliament 1621, The Lords found, that the Summons 
braring.The Kebel was in the Provoſts company thetime of the Charge given to him, 
jv tuke him, ought to be otherways proven than by the Officers Execution 3 
which txecurion they found no ways ſutfcient to prove the ſame, and there- 
fore admitted the Summons to probation, to be otherwiſe proven, as accords 
of the Law. Trem,[a this Frocels the Lords ſuſtained the AQion againſt the Ma- 
giltrarzonly tor payment of the Principal Sum,and not for the Annual thereof 
face the Kebellion, in refpe@ the Provoſt could not be Debitor for any more 
thin for that Sum, for the which theRebel was Denounced,and for the which 
Caption was Execute 3 for ifthe Rebel or Magiſtrat had payed that Sum, nei- 
ther could the Rebel then been taken for the Annual fince the Rebellion, the 
ſame not being contained in the Horning, nor no Caption againſt him there 
fore, neither could the. Magiſtrat chen have been Charged to take him there- 
forez and ſo the Lords afloilzied the Provoſt from that part of the Summon 
but prejudice to ſeek the ſame from the Rebels ſelt, as the Purſuer might beſ 
do of the Law. Actor. Haliburton, Alter. Sandilands. Gibſon Clerk. 
L. Glengarnock contra L, Muſhet, Eodeme die, 
7 he» ſame day in a Removing at the La. Glengarnocks inſtance, com- 
| pearance being made in the name of L. M»ſhet, who had fold the Land 
to the L, Buchanan, and an Exception admitted to his Probationgat the Term 
aDiſcharge being produced from Auſbet to his Procurators,to-compear tor him; 
The Lords tound, that Buchanan who had bought the Lands from him, might 
compear in that ſame ſtate of the Procefs,and repeat that ſame Exception, and 
Deduce in his own name probation thereon, notwithſtanding of #»ſbets Dif- 
charge, who in the At only compearedy, and proponed the Exception, and 
lothat Buchanan might ſtay the circumducing of the Term,which the Purſuer 
fought, in reſpeR of the ſaid Diſcharge, Yid. 27 Novemb, 1627, L. Drum. 
Lo. Kildrimmie contra Eodeme die, 
[ anAdion ofRedudion and[mprobation purſued in oneSummons,as uſual- 
ly is donezat the Loxd Kildrimmies inſtance,againit The Defender 
Ws Cc 3 com- 
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compearing. produced the Writs called for,and declared,that he produced the 
ſame.for ſatisfying of the Summons and Adion,ſo far as concerns the Improba- 
tion, but not for theReduRtion,ſeing he declared, that he would not cumpear 
concerning the ReduQion, but be ablent, ſo that a Certification in abſence 
might be granted upon the ReduCtion,decerningthe Writs to beReduced for 
not produQion, and which he alledged he might conveniently do, feing the 
ReduQtion and Improbation were two diſtint Actions, of different narures ; 
and which being purſued by two ſeveral Actions, it would have been thenin 
his liberty to be abſent in ary ofthem, or to compear in any of them, as he 
pleaſed ; ſothat the purſuing ofthe ſame in one Summons, could not alter the 
nature of the A&ions,but the ſame remained in themſclves two diſtin Attiong, 
albeit both Libclled in one Paper, and could not thereby force the Defender 
to any other compearance, than if they were ſeverally purſued 3 this was not 
permitted by the Lords, but they found,that either he ſhould compear, and ſa. 
tie the ProduRion in the whole Cauſe, as well for the Reduftion as for the 
Improbation, or elſe that he ſhould be abſent in 10t4me, and would not ſuffer 
him to divide his Compearanceand Prodution, ſo that he ſhould be abent, 
andnot produce,and in that ſame Proceſs co cumpear and produce, Aer, 


Hope. Alter, Nicolſon, Hay Clerk, 


Scot and Inglis contra Funkine, July 1, 1626, 

N an AQion of Deforcement purſued by George Scot for himſclf,and as Aſig- 
I ney conſtitute by William Inglis, againſt David Tunkine,who had taken away 
certain Goods pertaining to }/aliam Mean, Debutor to the ſaid George Scot and 
William Inglis, and which they were Poynding for ſatisfying of the (aid Debt, 
at the deducing of the which Poynding,the ſaid David Junkine Deforced the 
Officer, In this Proceſs the Lords ſuſtained the Purſuit alſo moved by the A(- 
Ggney, conſtitute by Inglis to his party albeit the Aſſhgnation was dated after 
the intenting ofthis Action 3 and fo it could not be a Title to inſtruct that 
Purſuit and Summons, whereasthe ſame was dated afterthe intenting of that 
Purſuit by him as Aſſigney 3; which alledgance was Repelled,and the Aſhgna- 
tion ſuſtained, to inſtruCt that Purſuit, ſeing the ſame had relation to another 
A(lignation ot an anterior date, which was loſty and alſo the Cedent pre- 
ſent concurred at the Bar in this Purſuit with the Aſfigney, and affirmed the 
A(hignation. Vid, July 29. 1625. E. of Wintoun, 20 Fand1625, L. Selms.20 
March 1623. Lo. Tester. 


Nisbet contra Whitelaw, Eodem die. | 

Ne Whitelaw, being purſued at the inſtance of Mr, Patrick Ni 

and his Bairns begotten upon his Wife, Daughter to Mr. ]obs 
Arthure, for Exhibition of certain Writs and Bonds, pertaining to 
the ſaid Mr, John, and which they defired to be Produced, and Deli- 
vered to them, to the effeft that they might Advife and Deliberat, 
if they would enter Heirs to their ſaid umquhile Grand-father, or fot, 
in this Purfuit the Defenders Compearing, Alledged,that this Purſuit, for De- 
livery of Evidents to thePurſuer,to the effect ſhe might Adviſe, if ſhe would 
enter Heir, ought not to be ſuſtatned, becauſe albeit an Appearand Heir 
might call for Produftion of Writs,yet the Delivery thereof, or Decrcet be» 
ing given for Delivery,makes the Purſuer Heir : So that the craving of the 
Writsto be Delivered ad hunc effe@umygviz.to adviſe, if ſhe would enter Heirs 
ought not to be ſuſtained, This Alledgance was Repelled againſt the Exhibit 
on, and the Purſuit was ſuſtained by the Lords, to crave the Produdttion, to 
the forcſaid effeft, albeit it was Year and Day paſt,fince Mr. Johns Art hurt 
deceaſe, whereby the Defenders Alledged, that the Purſuer could not crave 


Exhibition, for the forcſaid effeR, to deliberat, ſeing the time given by the 
Law, 
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Law,to Adviſe, was expiredzand in reſpe& whereo t ſhe could not Purſue, but 
tothe etfect that ſhe might enter Heir,which was Repelled as faid is, againſt 
the Exhibition;but was Reſerved after the Evidents were produced,to beDil- 
puted againſt the Delivery thereof, Actor. Stware. Alter, Hepe. Hay Clerks 
71d. July 26. 1626, betwixt the fame Parties. July 19. 1643, Hamilton, 
The like was thereafter ſuſtained, July 18, 1626. Innes contra 

where the Lords (u(tained the Purſuit, for Exhibition, for the ſame effeR, 
the Purſuer being Major. Aope tor the Defender, Hay Clerk. 


Hay contra . Eodem die. 

N a Spulzie purſued by one Hay in Hadingtoun contra an Excepti- 
] on of Poynding being proponed. It was Replyed, that the Annualrent 
of a Term,after the Poynding, was payed by the Purſuer, to the Excipient, 
for that Sum,for the which the Poynding was deduced, whereby he could not 
Poynd for the principal Sum before that Term, for the which the Annual 
was payedzand which thePurſuer «ffered to prove by Witneſles,and contend 
ed, that the ſame was probable*-by Witnefles, ſeing the matter was* of ſmal 
Importancesfor the Principal Sum, whereupon the Poynding was Deduced, 
was only 100 Merks, and the Terms Profit received was allenarly 5 Merks; 
and ſo was very admillable to be Proven by Witneſles. The Lords neverthelels 
found, that that Payment was only prubable by Writ,orOath of Partie, ſeing 
it tended to take away the Poynding,and fruſtrat the Execution of the Obli- 
o1tjon, whereupon the Poynding was uſed,and to wake the Excipient a Spuls 
zicr,and would not luſtain the Payment to be proven by Witnefles, Actor. 
Cockburn. Alter. Hay Clerk. Vid. July 26. 1626. Rufel, 


Haliburton contra Stuart, Fodem die, 

Ne Haliburton being Aſligned by Sir George Hume of Manderſtoun, who 

was Ionatar tothe L. of Co{dinknow's Elcheat and Life-rent, in -and 

to a4 part of the ſaid Eicheat and Life-rent, fo tar as concerned an Obligati- 
on, granted to the L, of Coldinknows, by Francis Stuars Son to the late 
Earl othwel, upon a Sum of Money, which was an Heretable Bond, bear- 
ing. the Det1tor to be obliged to Inſeft the Creditor in an Annualrent gn caſe of fail- 
Lie 10 pay the Principal Sum, at the Terms appointed by the Bond, It being contra- 
vertcd in this Caule,how tar this E\cheat, orLite-rent ſhould extend to,anent 
this Sum and the Prohits thereof, The Lords tound,t hat the Principal Sum (the 
laie being owingzas ſaid is,by an Heretable Bond ) fell not under the (aid Ef, 
cheat, neither Simple,nor Life-rentz but found, that all the by-run Annuals 
owing, preceeding the date of the Gift,fell under the Rebels Simple Eſcheat z 
and ficklike,that the Annuals adebted, in time to come,after theGitr, fell fince 
the expiring of Yeat and Daygafter theRebellionzunder the Literent Eſchear; 
and found, that the ſame pertained to the Kings Donatar, and not tathe.De- 
bitor,grauter of the; Bund, who was obliged to give the Infeftment of theAg- 
nualrent, ſcing the ſaid Bond bore not togrant thatInfeftment of. theAnnualrent, 
to le bolder; of the Anmitilgiars ſelfgbat being granted indefinit, without mentign 
of any Superior,of whom the fare Annualrent ſhould be holdenz'it was prg- 
luned for the King,ahR hebehayed to be Superior, of wbom the ſaidAnnugl- 
tent ſhould be holden; . and fo to belong to his Danatar, And this was found, 
bet no Infeftment followed upon the Bond :and ſo albeit there was no hold« 
Ing, and albeit that it was alledged, that there could be no Liferent-Eſcheat, 
where there was no holding, As was clear by the 31, AR 4. Parl. James,5. 


«mo.153% Which requires an holging, beforethere can be any Litcrent Eſ-. 


cheatzwhich All-dgance was, Repelled, and the Annualrent fince the expire 
Ng of Year and Day, -was fount. to. come under the ſaid Liferent Eſcheat, as 
lad is,and to pertain*to the Kitrgz and this was found,albeit the Bond bore on- 

| Cc 4 ly 


2:3 The Deciſrons of the Lords of Seſſion, 1626. 


bundred of the principal Sumzand bore not to Infeft him in an Annualrent out of his 
Lands, nor of what Superior tobe holden.ln this Proceſs it came under the Lord, 
Conſideration to adviſe,how the ſaid Annualrent in time to come,could fall yn. 
der the ſaid Liferent Eſcheat 5 wherein this difficultie offered it ſelf, that ſein 
the Debitor,who wasobliged #t ſupra by an Heretable Bond, might neverthe. 
leſs pay the Principal Sum to the Creditor Rebel, whereby the Bond, and the 
Clauſe for the Annualrent would become extin, that therefore the Donatax 
could no further bruke the Liferent ofchat Annualrent,which was louſed,by 
the paying ofthe PrincipalSumthereupon; And it being queſtioned,if the Do. 
natar {hould have the uſe and benefit of the Principal Sum, ſo long as the 
Rebel lived,or if the Liferent Eſcheat, concerning the Annual of that Sum, ex. 
pired by the faid payment of the Principal Sum. The which Doubt alio offer. 
£d in the caſe of Wodſers,where the-Receiver of Infetrment of Land, under Re. 
verſion,is Year and Day Rebel,and that the Land be Redeemed, and the Sun 
payed, or Conligned, if the Donatar to his Liferent after Redemption, can 
have any Right to the Profit of that Principal Sum, which may appear,ſhould 
ſucceed in the place of the Profits of the Lands Wodlſetzto rhe which Profits, 
ſo long as the Wodſet flood, the Donatar to the Wodletter had gud 
Right. This Point was rot determined, viz, If the Donatar (ſhould have the 
Profit of the Money,in any ot the two Caſes foreſaid; albeit moſt part of the 
Lords ſcemed to be of the opinion, that after payment of thePrincipal Sum,jq 
an Heretable Bond,or after K&«demption ina Wodſet, theDonatar to the Life. 
rent could pretend noRight to the Profit of the Sums thereafter; whichO pini- 
on may be alſo conroverted, albeit the ſame may be probably diſputed, for 
where there is not a ſtanding and extant Right of Literent, there can be ng 
Liferent ſought 3 and whereany thing which is lawfully conſtitute by Right 
of Litcrent, if the ſame periſh, the Liferentersor his Donatars Right thereof 
perit cum inleritu yei ipſtus 3 or if the Sum therein, or the Land wherein 
the L:fcrent is conſtitute,be otherways exhauſted,or eviced,(o alſo in this cal; 
but it may be thought, that the Principle Sum being payed, or redeemed, 
In other Caſes contoverted, if the Party remain ſtillRebel at the Horn, the pay- 
ment will pertain tothcKing & hisDonatar,by vertue of the ſimpleEſcheat,and 
may ſo beof new Cifted again others think, that albeit the Debitor cannot be 
- layed topay the Sum, yet the Profit of theMoney mult ever pertain to the Do. 
natar of the Creditors Liferent,fo long as the Creditor lives;for they put th: 
Donatar in the ſame Ciſe,as any to whom the Creditor,if he had not been Re- 
bel, had diſponed his Lifcrent Right of theſe Sums,ſo that they think,if the Sun 
be ſecured,to be made forth-coming after the Liferenters deceaſe,to his Heirs 
Executors or Aſligneys, the Donatar has the uſe thereof, during the Rebel; 
"Life-time3But it was found by the Lords,as the Sum of the Heretable Bond, 
remained unpayed by the Debitor, or that the Wodſet remained unredeem- 
ed, that the Donatar to the Lifere nt had good Right to the Profit of the Sum, 
adebted by the Bond, and tn the Profit of the Lands Wodſet, ſo long as the 
"fame remained un-redeemed,the Creditor being on life,who was Rebel; and 
it was ſo found in the foreſaid Proceſs, Aﬀor. Craig. Alter, Hay Clerk, 


L. Xerſe contra Reid Miniſter, July 5. 1626. | 

N a Suſpenſion raiſed by the L. of Kerſe, againſt Mr, .£»drew Reid, Mini- 

(ter at £&lvah,for his.Manſe and Gleib.The Lords ſuſtained a Deſignation 

of the Gleib, albeit the ſame was not Met nor Meaſured,to be four Aikers of 

Land, becauſe the Deſignation bore, That the Metting was bindered,by the Ser- 

"wants of the L. Kerſe,who boaited the eMetſter,and would not ſuffer the Commilſi 

oner appointed to deſign, to uſe the Order of Metting required by the AT of POT 
| A 
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And whereby they were forced, to make the Deſignation of the Gleib with» 
F out Metting, according to their Eſtimation of the Land eſpecially Bounded 


: within the Defignation, which they eſteemed to be within, and not to exceed 
q four Aikers, neither did the Suſpender All-dge, thatthe ſame exceeded four 
3 Aikers;And the Lords alſo found,that there was no neceſlity to prove;,that the 


Metting was hindered,as faid is, by Witneſſes, or otherwiſe than by the De- 
© fignation it ſelf, which proports and bore the ſame 3 and which they found ſuf- 
t ficient to prove it; and in reſpeR thereof ſuſtained the ſame, without any other 

neceſſity of Probation, The Lords alſo would not admit the Alledgance ot Im- 
8 probation of the ſaid Veſignation, which the Suſpender proponed in this Pro- 
e cels;and would not receive Improbation of the ſame,by way of Exception,ſeing 
A thereby Miniſters might be 1n the like caſes prejudged in their bruik- 
[* i'g of their Gleibs, if this ſhould be admitted, for the fame might and 
& would ever be proponed again(t them; but reſerved to the Suſpender his Acti- 
0 on,to Call and Improve the lame pront de Jure ; Inthis Proceſs alſo, the Lords 


n found an Alledyance proponed for the Miniſter Relevant, bearing, That 1he 
ll WW Gleib-Lund controverted, was Kirk-Land,in ſo far as the Abbots of Cambuskenneth 
G had received yearly thiſ- thirty years by-paſt together, twenty ſhilling, as the 
ol W Duty of thir ſame Lands, from the Suſpender and his Predeceflors, which Re- 
ceipt of Duty that ſpace, the Zords found ſufficient,being proven,to infer that 
the 


the ſame was Kirk-Land, without any other qualification and in r:ſpeR theree 
on WW of, they Kepelled the Reaſon, bearing, that the Suſpender was Inf in the Baroe 
e- ay of \lvah,bolden of the King ;and that this Land has ever been bruiked,the je many 
eAges Paſt all memory of man, as a ſpecial part of hs Barony,in all the particular 
for WM parcels whereof he cannot be per expreſſums Infetr, but may bruik the ſame that 
way, as part and pertinent; which was Repelled, in reſpe& of the forcſaid Re- 
ply, confiiting only in the paying of the ſaidDuty td the Abbot 39 years. The 
cot W Lords allo ſuſtained this other Exception proponed for the Miniſter againſt this 
en, Reaſon,viz. That the fame Land was Mortified to the Abbacy of Cambuskenneth,by 
| one Stirling; which Mortification was confirmed by the King, which Alledg-. 
»% WW ance was alio ſuſtained, and admitted per ſe, as a ſeveral Exception, and found 
Pay- Wl nonecefſity, that the Miniſter ſhould with the Mortification alledge alſo,that 
1 ſome Poſlethion was had of that Land by the 4bbox, fince the Mortification, or 
Confirmation,neither was it found mom” Sr is he ſhould alledge,that thatPer- 
Do. WH fon, v2. Stirling, who mortified the Land, was Heretor of the fame, 
and had Right thereto, whereby he might validly and lawfully mortifie it, or 
that the Suſpenders Right to the Lands of Alvah, lowed from the ſaid 
Stirlingg and that he had been Author in the ſamey to the Suſpender, without 
Jews, W one of which had been alledged, and joyned with the Mortification, the Suſ- 
pender contended,that the naked Mortification,done by one who had noRight 
to the Lands Mortifiedy and lying ever obſcure, and never heard of thir 
many Apes, and never taking effe&t by any Poſlefſion, fince the date 
thereof, could never take away the Suſpenders Heretable Right, ſeing 
be alſo produced, where the Suſpenders Predeceſſors, had Wodlſet the fame 
piece Land controverted per expreſſum under Reverſion, which Reverſion he 
produced, which evidently ſhew'dgthat this ſame Land pertained to him Here- 
tably, as a part of his Barony, which the Lords Repelled, in reſpe& of thetwo 
ſeveral Exceptions foreſaids,which were ſeparatim found Relevant, and adtnit- 
tdtothe Miniſters Probation, AQor. Nicolſon, Alter. Hope, Hay Ctetk. 


Guthrie contra Guthrie, Fuly 7, 1626, 

þ 2 Suſpenſion betwixt Guthrie and Guthrie, where the Executrix to a De- 
1 fun& being charged to pay the Debt, owing by her Husband, contained 
1aSentence recovered thereon z and the Executrix ſuſpencing upon a Realon, 
tall the Goods contained in the FR_ were exhauſted, In the quali» 


tying 
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fy:ng of which Exoneration, an Article being given in, deſiring allowance of a 
years Mail for che Dwelling- houſe of the DetunR, the ſaid Detund dying ſhort. 
ly after the Term of Wh:tſunday ; and the Houſe-mail being defired to be al. 
lowed to the Execvtrix, for the whole year atter that Whitſunday, in reipeg 
of the alledged cuſtom of taking of Houſes within Ediyburgh tor Mail, which 
was alledged to be for a year, viz, trom hitſunday to the next Whitſunday, 
whereby the Suſpender alledged, that albeit the Defund died ſhortly after thar 
Whitſunday ,at which he entred to the ſaid Dwell:ng- houſe, yer the whole yearg 
Mail thereatter ought to be found his Debt, and the ſame ought to be a ne- 
ceſſary exoneration to the Reli@ protanio. This Reaſon was not found Res 
levant, albeit it w3s given up and allowed by the Commiſſars in the Teſtament, 
which was but a Teſtament Dative, ſeing it was not tryed nor proven in any 
lawtul Judgment, that the NetunR promiſed to pay the whole years Mail, and 
that he rook the Houſe from the Owner for a year thereafter, without which 


the yeir thereaiter, and dwelt in the Houſe 5 The Lords found the whole years 
Mail could not be detalcare to the Executrix as a Debt of the DetunAs, and 
therefore the Lords ſuſtained that Article of Defalcation only for the halt years 
Mail, as a Debt of the Defuntts ro import exoneration, wiz. from the 1hirſun- 
day before his deceaſe, unto the Ma:tizmaſs thereafter, notwithſtanding that 
the whole years Mail was given up as ſaid is, as the Deftunas Debt in the ſaid 
Teſlament Dative, which not being the Defuncts own Deed, nor being given 
up by himſelf, and no Decreer being given againſt his Execucrix at the Owners 
inſtance, trying and conſt:tuting the DetunR Debitror therefore, the exone1a- 
tion was only ſuſtained for the half year. Acor, Herior, Alter, 

Hay Cleick, Yid, 24 Fuly 1623, Fonlts, 


Somervel contra LI, Halcro, Eodem die, 

Declarotor being ſought by Alexander Somervel ot the Baſtardy of one S9- 
A mervel :2g1nſt Z, Halcro, as Debitor to the Baſtard, The Lords tound 
the Exceprion Relevant, viz, that the Father and Mother of the alledged 
Baſtard cohabire together by the ſpace of ten years as martied Folks, and were 
repute ro be married Folks. Which Exception was ſuſtained, notwithſtand- 
ing of a Reply, bearing, that the perſon whoſe Baſtardie he ſought, wasre- 
pute and eſteemed by ll the pr in the whole Countrey, where the Parents 
of the ſaid Baſtard, and alſo himſelf dwelt and converſed,a Baſtard, which being 
pro fiſco, he ought to be preferred, This Reply was Repelled, and the Ex- 
ception ſuſtained, Yd, 13 July 1626, betwixt theſe Patties, 


Brown contra Pitcairn, Eodem dit, 

ohn Brown and Elizabeth Mercer being Executors confirmed to Matthew Al- 
J lan, recovers Decreet againſt Patrick Pitcairn, and certain other perſons 
bound with the faid Patrick, for a Sum 0f Money adebted by them to the De. 
fun& ; and the ſaid Patrick being charged thereupon, he Suſpends upon theſe 
Reaſons, viz, that the Decreer foreſaid was recovered upon the Charges of 
Fohn Brown the other Co-Executor , likeas, Elizabeth Mercer promiſed to 
him, before ever ſhe ſhould ſcek any Execution thereupon, that ſhe ſhould pay 
to the ſaid John Brown, the half of the Expenſes beſtowed by him in obtaining 
of the ſa;d Sentence, and alſo to refound to him, what ſhe bad received of the 
DetunRs Goods more than her own half, it being of verity,that ſhe had med- 


by vertue of this Sentence, ſhe being full handed as ſaid is, of her own halt 
and far more; and the ſaid Fohn Brown compeared in this Proceſs, and adhered 


to this Reaſon, and defired Compr and Reckoning of the ſaid Elizabeth Mere 
cer 


had been proven, and that ſeing it was contefſed that the Rel:& remained all 


led with more than her pare would extend to, ſo that ſhe could ſeek nothing - 
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cy Co-Fxecutor with him, The ſecond Reaſdn was, that another of the perſons 
bound conjun&tly and ſeverally in the ſaid Bond with the ſaid Pitcairn Sul pender, 
had ſu'pended the Charges before any Charge given to this Suſpender, which 


Suſpenſion ought to be firſt diſcuſs'd before any new Charges can be execute - 


zoainſt che Suſpender, Theſe two Reaſons were both RejeRed, for the Lords 
found, th:t Mercer the other Executor, now Charger, might charge for the one 
halt ot the Debt acclaimed, albeir the other t xecutor ſhould not charge for 
his haif, and aibeir that the one Executor had intrometted'with more than 
her halt, bur prejudice of the Action which any of them might move againſt 
| others for Compt and Reckoning, which they tound was not proper to come 
| in this Suſpenſion,concerning the paying of the Debr owing to the Detune, 
| and acclaimed by one of his Executors, which might be ſought for that Execu- 
| WM tors own halt, albeit che other ſhould not concur : And ficklike, albeit one 
of the Pa' ties hound had ſuſpended, the Lords found, that that was no cauſe, 
|- I bur that Execution might be ſought againſt any other Party bound conjun@ly 
3 WM 2nd (everally, he who firſt ſuſpended being dead, and that the perſon now 
| I charged oughr to repeat in this Suſpenſton, any Reaſon and Argument contain- 

s Wed in char Suſpenſion, if any was contained therein, which might.ſuſpend the 

- I Charges and Payment now uſed an4 ſought from him z which tormer Suſpen- 

t WW fion, the Lords tound not to be a Reaſon to ſtay execution againſt this Suſpen« 

d {der except the Reaſon thereof being repeated here, be Relevant to import the 

n Mme, Actor, Alter. 0liphant, 


'S Foulis contra Fuly 8. 1626; 
Y Eorze Foulis having Set a Tack to a Tennent in Rawelſtone,of ſome of his 
Lands there, tor the ſpace of 16 Cropts after his entry, which by the 
Tack was appointed to be in September, and to expire in September atter the 

ſaid (pace, makes Warning betore the Whitſunday in that year, wherein the 

0» MTack was to expire at September after that Whitſunday, to the Tennent to Re- 
1d FMWnove, and afrer the Jh:tſunday raiſerh Summons, 2nd purſues the Tackſman 
ed {Wo be decerned to Remove at the ſaid Month of September thereatter, The Ten-= 
re Wot compearing Alledged, that the Warning nor Action of Removing could 
d&- {Wot be iuſtained, being made befote the time of the expiring of his Tack, be<- 
re- {Wore che expiring whereot he could not have been- warned, far leſs conld Aion 
nrs {Wt Removing been intented againſt him, until his-Tack had been ended, The 
ns {Wd found, chat Warning mighe have been madt betore Whitſunday, albeit 
ix» Wie Tack expired not till Seprember thereaitery but that the Detender could 
ot be purſued to Remove till the Term ot the endurance of the Tack was run 
ut,although the Action and Summons concluded not to Remove betore Sep- 
ember was poſt, neither craved a preſent Removing z but the Zords not the 


- (s ſuſta'ned the Warning made before the Iſh ot the Tack, to the effe&, thar 
De. iter the Iſh he might ſeck his Removing, and purſue the ſame, otherwiſe, if 
wh arning ſhould not be made till the Whitſunday tollowing after the Tack, 
« of M* © viiuer might be prejudged of a years Profite of his Land, and the Defen- 
L.56 & might b»utk the ſame a year longer than he had Right, and yet not be ſy5- 
pay Q in any other Duty than his Tack-duty, which were unequita4Je, . AQor, 
L >. oli, A'ter, Gibſon Clerk, FYid, 16 Decemb. 1628, Inzlk, 17 
c the #4. 1623, E, Galloway, 5 Feb, 1624, Wood, | 

ned- $mith contra Cautioner, Fodem die. 

hing Ne called who was ated Cautioner in the Convention of Burs - 
halt, rows, for one who was admitted their Fator in the Low-Countreys, 
hered MW" he ſhould do his Duty faichfaily ro all the Merchants, who ſhould employ 


Mer (> iu their Aﬀairs in Merchandice, according to the order obſerved inthe like 
« Dd a Calcs; 


ee ee 
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Caſes, This Cautioner being purſued by a Merchant called Smith, 
tor payment to him of the prices of certain Wares,ſent by the ſaid Smith to the 
ſaid Factor, to be ſold' to his uſe, and whereof he had made no ſatistaQion, 
The Lords found.,that they would grant no-Procels againſt the Cautioner for 
the ſaid FaRor, until the ſaid Factor had been diſcuſs'd firlt, and that Sentence 
were recovered againſt him, finding him Debitor in a particular Sum, and ſo 
that thereby he had failzied azainſt the Obligment, whereto he was bound 
when he was admitted Factor, and for the which he had tound the foreſaid 
Caution, tor the Cautioner being only generally boun9, that the FaRtor ſhould 
diſcharge an honeſt and faithtul Duty, could not be ſpecially purſued, till Sen- 
tence were recovered againſt the Factor, conſtituting him ſpecial Debiror to 
the Puriuer, which was ſo tound by the Lords, albeit the Purſuer Replyed, 
that he had in effect diſcuſled the ſaid Factor, in reſpect he produced two of his 
own Miſſive Letters written to the Purſuer, wherein he conteſſed, that he had te- 
ceived fo many Wares from him as extended to the prices now acclaimed bythe 
Purſuer , likeas he contefſed in the ſame Letters, that he was not then 
able to give him Satisfaction, which Reply was not (uſtained, Agor. Burnet 
major. Alter, Scot Clerk, FYid, 10 Dec. 1623, what is noted there, 


Turnbull contra Scot, Eodeme die. 
Ornbull of Howdon Annailzies his Lands ot Howzon to Turnbull of Phily. 
' hangh, under Reverfion, and receives back again a Tack from him for 
payment of a Duty,and, retains thereby the poſſeſſion of the Land Wodſet ; Af- 
ter that the ſaid Turnbull of Howdon diſpones the ſaids :Lands to Scot of Hart- 
wood-myres and Scot of drkwood, who receives alſo Poſleſſion-of the ſaid Lands 
from their ſaid Author, and they being purſued by the faid Tawrnbul/ of Phily- 
haugh, for payment of the forefaid Tack-duty of certain bygone years, and to 
find Caution to pay the ſame in time coming, The Lords ſuſtained the Acti. 
on againſt the ſaids two Scots, albeit they alledged that they were not bound 
to pay theſfaid Tack-duty,and that they were fingular Succeflors to the alledg: 
ed Tackfman, and who could not beſubject in that, wherein he was oblig 
= the Tackſmans ſc]f, and his Heirs wereonly aſtricted thereto, and not they, 
eſpecia]ly ſeing they bruiked not the ſaids Lands by vertue of that Tack, but 
by vertueof their Heretable Right acquired from their Author z which alledg- 
ance was repelled by the Lords, and they were found to be Debitors to the 
Purſaer, ſeing their common Author could give to thir Defenders no other 
Right nor Poſſeſſion than he had himſelf 3 and he being denuded in favoun 
of the Purſuer, of his Heretable Right, and accepting a Tack, by vertue where 
of he might only bruik, ſeing no other Right confiſted in bis perſon, he could 
not thereafter do any deed in prejudice of the Purſuer, to invert the Rightd 
that Tack,and Duty thereof, and the Defenders could not bein any better ca 
than their ſaid Author,and fo could not aſcribe their Poſſeſſion to any other 
Right,than that by vertue whereof their ſaid Author could only lawfully bruk 
LR | ſo the Action was ſuſtained againſt them, albeit they were ſingular Suc- 
ceſſors tothe Tackſman. Actor, Start. Alter, Cunninghame & Scot. Gibjm 
Clerk, Yid. 17 July 1632, L. Cauchinleck, 28 July 1625, E, Morton, 1 
Fanuary 1633, Gordon, 11 July 1628, L. Collingtoun, 


Turnbull contra Mathiſon, bs I2, 1626. 

TY a Suſpenſion raifed by Tarnbull againlt Mathiſor, of a Decreet obtainet 

before the Commiſlars of for payment of 200 Pounds, whii 

was quarrelled in that Suſpenſion, becauſe it exceeded roo Pounds, and ( 
not ſubjeR to the Commiſiars Juriſdiction g the Decreet was ſuſtained, bec? 

the Sum was Acclaimed and Decerned in his favours, to whom the ſame v1 


Se 
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left in Legacy,and ſo the Commillars might Judge. thereog. In this fame Proceſs, 
the Lords alſo ſuſtained the Decreet given againſt one of the two Executors.of 


the Defunct, albeit the other was not called, ſeing the Executors called,againſt. : 


whom Decreet was given, was ſole Intrometter, at leaſt had intrometted with 
more than the Sum contained in the Decreet extended to, and had not. made... 
payment to any other, nejther was diſtreſſed by any other of the Defuncts Cres 
ditorss The-like was decided before, as is here marked 23 July, 1625. betwixt. . 
Mr. Peter Hewart and Aitkin 3 but the Reaſons ſpecially reſpeRted, and moy- 
ing the Lords in this Deciſion, was in reſpe of the Decreet ſtanding, which 
could not be taken away in this Suſpenſion ſo ſummarly; Ar, Craig, Alter, 
Stuart, Gibſon Clerk. Yid, 6 Feb, 1624. Gordon, 


Stuart contra E, Hume and others, Fodeme die, | 
Nan ARion of ReduQtion at the inſtance of John Strart, as being Infeft'by 
the King in the Barony .of Coldinghawme, and alſo at the inſtance of Dowglas 
of Evlie, and Craniton of Moriſioun, who were alſo Infeft in the faids Lands 
and Barony, by the ſaid Fohn Stuart, to be holden of the ſaid Jobr, againſt 


the Earl of Hwme, and certain others, prefending Right to the Lands of the 


Barony granted to them by the King z Johr Strarts (elf, who was Vaſlal to 


the King, being debarred from purſuing by Horning: It was alledged, thet 
the reſt of the Purſuers, who were only Infeft by a baſe holdings to be hol- 
den of the ſaid: Jobn.Stzart, and not by a publick holding of the King, could 
not be heard to purſue this Action of ReduQion againſt the Defenders, who 
were Infeft by a publick Infeftment,holden of the King; which, publick Right 
could not be called in queſtion, to be reduced by vertue of a baſe Right, which 
was not made publick, nor holden of the King, and ſo they could not have ins 
tereſt by vertue thereof to reduce their publick Right, which was corrobg- 
rat, and depended upon Acts of Parliament, This Alledgance. was repelled, 
and the Lords found, that the faid baſe Infeftment gave ſufficient.intereſt ta 
the Purſuers, to purſue this ReduCion of the ſaid Defenders publick, Right 5. 
albeit John Stxart was debarred by Horning, ſeing their Right was a oy 7 , 


the Property, and that the ſame proceeded from John Stuart, who ,was Infeft 

publickly to be holden of the King, In this ſame cauſe the, Seafin, produced; 
for the Purſuers, who had their Right fram John Start, asfaid:is, being quar- 

relled by the Excipients, becauſe it was given at the Place of, Coldinghame, and 

not upon the Grounds of the Lands, and Kirks therein contained, which lyes 

diſcontigue from the place where the ſame was taken: And that no inferior 

perſon, nor no Subject could make an Union, but the King allanerly. This 

Alledgance was alfo Kepelled, and the Seaſin was ſuſtained, ſeing the whole 

Lands were Diſponed, which was contained in John Stwarts own Infeftment z 

and in his Infeftment the King had given an Union, appointing Seafin to be 

taken at the place where this Seafin controverted was taken ſo that albeit 

a Subject could not make an Union, yet he might Difpone the Lands United, 

in that ſame manner,as he had the ſame granted to himſelf: And this was found, 

albeit the Defenders alledged,that the Diſpoſition could not avail ſo far as con- 

cerned the Union,” except that Diſpoſition had been Confirmed by, the King z 

which was repelled, as ſaid is. AQor, Craig. Alter, Bel/hes, Gibſon Clerk. 
Vid, 2 March 1627. & 26 March 1623. Heirs of Lo. Teſter. 18 Decem. 1623. 

L, Monimusk, 16 January 1623. Aithin. 


La. Kilbirnje contra her Tennents, Eodeme die; | 
I a Removing purſued by the Lady Kilbirnie contra her Tennents,the Zords 
ſuſtained an Exceprion proponed for the Tennents, founded upon a Tack 
Xt tothem by the Lady, of the Lands Libelled, with conſent of the Laird her 
Dd z Huſbandp 
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Huſband ; Albeit ſhe Replyed, that that Tack could not defend them, ſcing 
it was Set by her principally (as was confeſſed by the Defenders) with con- 
ſent of her Huſband, ſhe then having no Right in her perſon to the Lands 
therein contained; and albeit ſhe had then Right,as ſhe bad none, yet theTack 
ought to have been Set by her Huſband, he then being living, and ſhe ſhould 
have been only made Conſenter : Far leſs can the fame be ſultained, where itis 
principally Set by her,her Husband being then living, who had the only Right, 
and ſhe then having no Right, and his conſent to her Deed, which ſhe had no 
power to do, cannot prejudge her: This Exception was ſuſtained, as ſaid Is, 
notwithſtanding of the anſwer, becauſe it was Duplyed, that the Purſuer, af. 
ter the Setting of theTack, acquired a Right to the Lands,ſo that her ſupervenj. 
ent Kight mult be profitable to the Tennents, to make that Deed done to them 
by her tobe valid,& to exclude herright,that ſhe could not quarrel the lame, be. 
ing her own Deed. In this ſame Proceſs alſo, the Lexds ſuſtained an Fxcepti- 
on, bearing, that the Defenders had done Service to the Purſuer ſince the war. 
ning, and that theſame was accepted by her-, without neceſſity to All:dge the 
ſame to be done at her command, (cing her acceptation was equivalent ,being a 
Ratihabition 3 and found the ſame might be proven by Witnefles,and was ad. 
mitted ſo to be proven, without neceſſity to prove the ſameby Writ,orOath; 
butit was found neceſſar, that the Deftender,ſhould Alledge and prove,that the 
foreſaid Service done by them to the Lady, was a part of the old Duty, ac. 
cuſtomed to be payed for the Lands before. Actor, Cunninghame, Alter, Le. 
ſhes. Gibſon Clerk, 


E. Dumfermling contra La. Dumfermling, Eodem die, 

Nan Adtion of Extention of a Minut betwixt the Earl of Dumfermlirg and 
his Mother, purſued at the inſtance of the Earl, and of the Earl of in: 
zoun his Tutor againſt the Lady, The Lords found, that neither this Minut 
could be extended, nor ſhoufd produce any other Action thereupon, becaule 
the ſame was only ſet down by way of advice and counſel, and contained ons 
ly the opinion of certain Friends, whoſe opinions were ſought by the laids Par- 
ties in certain particular Queſtions, anent matters controverted betwixt the 
ſaids Parties; which reſolution and advice ſo ſet down in the forefaid Minur, 
wasfound not to be obligatory to bind the Parties to their Advice, and to the 
abiding and ſtanding at the ſame; and ſo that it could not produce Aion a- 
gainſt the Party,who ſhould oppone againſt cheſame: And this was found, al. 
beit the Inſcription bore theſe words, vis. Queſtions to be reſolved by the three 
Friends therein named, viz. The Chancellor, the Earlof Melroſe, and Lauderdale, 
with the which both the ſaids Parties were content, Likeas, the ſaid Minut, 
containing the ſaids Queſtions, was at the end thereof Subſcribed by both the 
faids Parties : In reſpeR of the which Inſcription, bearing, as ſaid js, That the 
Parties were content 3 and in reſpe& of their Subſcription of the Minut, the 
Purſuer Replyed, That the Defender could not be heard, to Alledge that the 
Minut v7as not obligatory, and that it was but a naked Advice, which could 
not bind by the Law, Which Reply was not reſpe&ed, and the Minut found 
not to be obligatory,becauſe it was ſet down by way of Advicezas ſaid is, Actor. 

Hope & Nicol/on, &\\ter. Stuart & Aiton; Gibſon Clerk. 


L. Craigie-Wallace contra Wallace, Eodem die. 
Aird Craigie-Wallace borrows from David Fullerton 8900 Merks ; David 
on his Death-bed makes Wallace of Menford Afſftigney 3 which Afligney 
having obtained the Bond Regiltrat at his inſtance, Charges for payment 3 
which Charges are Suſpended, and the ſaid Aſſignation alſo by Action deſired 
to be Reduced, both upon one Reaſon, viz, That the A(ſignation was made il 
| Ine 
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tle Nefun}, upon kris Deaih bed, This Bond being Heretable,- and ſo in pre« 
ja ice 0. the Hit, Wi could not be prejudged by the Defun& on his Death- 
bed.S the -uſpen 'ercoutd not be #2 tmtv to pay tothisAthgney,ſeing he would 
be compelled tw pay the fame again to the Herr, who baththe only Kight there« 
to, Tit fcalon w.'s not fuitained at the Debitors inliance, feing the Aſlig- 
ney was ordained by the Lords,to iid good Caution to warrand the Suſpen- 
der at the Heirs hands . Likeas the Cident, by his Mithve Letters written tar 
the { me Aſhgney before his ftickneſs, conteſt the Money to pertain properly 
to ihe Afſſigney, and that his name was only borrowed theretoz/ and in the 
{ime Letters promiſed to make the Charger Aigney, whereby the Lords found, 
that this reaſon was nor competent to theſe Debitors, he being allo put i» twto 
by Caution tv warrand him at the Heirs hands, as faid is; and where the 
Alitgaation was quarrelled in this ſame Procels by the Debitor, as not ſuffici- 
ent, becauſe: it was Subſcribed by two Nottars, whereas th: Maker thereof could 
Write himſelf. This was Repclled, becauſe it was made by the Cedent on his 
Death-bed ; neither was it found necetfar to prove,that it was Subſcribed in his 
| cath-bed, 1cing the Aſſignation it ſelf bore, that the Nottars Subſcribed for 
lim, becauſe he was then unable, being in his ſickneſs, upon bis Death-bed, to Sub- 
ſerare himpelf 5 and which the faids Nottars, in their dublcriptions of the ſaid 
Aibgnation teſtified, and which the Lords found ſufficient, ro qualite that it 
was done upon Death-bed, without any other Probation, Attor. Lawtie, 
Alter, Scon Clerk, Fid. 16 January, 1627. Janet Courtie, Penult Ja- 
mary $62% Pater ſon. 


Guthrie contra L. Barnbarroch, Fodem die. 

[chard Guthrie Cook 1n Edinburgh, makes the L. Barzbarroch Aſſigney to a 
\ Bon! of 2000 Verks, adebted to him by the i. Mochram, who gives his' 
boud again to Guthrie, to pay 1200 Merks, with proviiion that if he got not 
payment from Mochrum, his Bond (hould be null, Barzbarroch being charg- 
el by Guthrie,he Suſpends upon the foreſaid proviſion,and ſublumes according 
ticrcto, that he had not received payment from Mochrum: To which it was Age 
ſrered, that he had either received payment, or the equivalent, wiz. that he 
hromg Caption against Mochrum, be took him by vertue thereof, fo that having 
taken him, he became full Debitor to the Charger, as it Mochrum had payed 
to him the Debt Aſſigned, This alledgance being tound Relevant upon this 
Equiplent (which I think was hardly done) the Lords found it ought to be 
proven by Writ, or Oath of Party 3 and that the taking of him was not ad. 
millavle ro be proven by Witneſles, tending in <ftc& both to prove payment to 
Barnbarroch of 2090 Merks,and to make himDebitor for 1 200 Merks, Hay Clerk. 

L. Healcro contra Somervel, Fuly 13, 1626, 
Baſtard marrying, and in'Marriage begetting a Bairn, that Bairn dying un- 
tcſtateand unmarried, and having neither lawtiul Brother, nor Siſter, nor 
Chiicren begotten by that Bairn in lawtul Marriage , after the deceaſe of that 
Bairn, the King will have Right to the Goods and Gear of the Father of that 
Bairn ſo decealed) without Succeſſion, by vertue of the Fathers Baſtardie z bue 
under that Baftardje, will not be comprehended ſo much ot the Baſtards Goods 
s might befal to that deceaſed Bairn, Procreat in lawtul Marriage by tie Bas 
ard as faid is, neither will the Donatary ot the Baſtardie of the Father ex- 
tend to that Legittim, which pertains to that Bairn, but only to the reſt of 
the Detun&ts Baſtards Goods, and not the leſs the King will have Right alſo 
0 the Legittim, and whole Goods and L ands alſo pertaining to that lawtul 
umn, as Witimus Heres to that Bairn, but not by reaſon of Baſtardie of the 
Fither only z to that in ſuch Caſes of the Kings Succeſſion, there muſt two -- 


Dd 4 things 
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things concur, viz, that the Stock was a Baſtard, and that the whole Poſte: 
rity and Iſſue proceeding of that Stock, albeit begotten 1n lawtul Martiage be 
deceaſed,for as long 2$ any lives begotten by the Baſtard in a lawtul Marriage, 
the King cannot be Ultimmus Heres zy and where the lawful Deſcent fails, there 
is no ler Collateral or Aſcendant Succeſſion of the Baſtard, and fo the 
Kight pertains to the King, Yid, Craig, p, 268: 18 March 1626, Paterſog, 
7 Foly 1626, betwixt thir ſame Parties, 


Edear contra Heirs of L, Craigmiller, Eodem die, 

N a Regiſtration of a Bond granted to Thomas Edgar, by the umquhile 
| Laird of Craigmiller, which was craved by the ſaid Thomas to be Regiſtrar 
aeainſt the Heir of Line, and alſo againſt the Heir-Male and of Tailzie, This 
Aion was ſuſtained againſt them both, by the ſame Summons in one Ati, 
and the Bond was decerned to be Regiſtrat againſt them both, but the t xe. 
cution againſt the Heir of Tailzie was ſuperceded, until the Heir of Line was 
firſt diſcuſſed, as uſe is, Actor, Lawtie, Alter, Be/ſhes, Gibſon Cleik, Fig 
26 Tanwary 1622, Cowen, 25 Feb, 1623, Lyen Contra Scot, 22 March 1627, 
betwixt thir ſame Parties, ' 


Smith contra Gray, Fuly 14, 1626, : 

Homas Smith purſues Fohn Gray as Intrometre: with his umquhile Fathers 
| Gooc's and Gear, to make Payment to him of a Sum adebted to him by 
his ſaid umquhile Father, In the which Action, this Exception was fouud 
Relevant to Aſloilzie the Detender, in ſo tar as he was conveened as Intro- 
metter, viz, that the Detender alledged, that he himſelt was Executor con, 
firmed to his umquhile Father, and ſo had beneficinm Inventarii, and could 
not be further conveened as Intrometter : likeas, he was confirmed Executor, 
25 a Creditor of his Fathers z for he being Cautioner for him to ſuncry per- 
ſons, he had payed to them their Debts, wherein he was Cautioner for his Fi- 
ther, and had taken Aſfgnation from them to their Bonds, and for relief of 
his Cautionry .he was confirmed Executor. Which Exception was found Re- 
levant, albeit the Purſuer Replyed, that the Confirmation was done poſt haye 
litem ceptam, and after he was Summoned, and after the day of Compearance 
therein, and alſo that he had Intrometted with his Fathers Goods betore the 
Confirmation ; which preceeding Intromifſion could not be purged by the ſub- 
ſequent Confirmation, to exclude the Aion which aroſe to the Creditor there 
by before that Confirmation, and he was in mala fide to do the ſame in pre- 
judice of this Creditor, Which Reply was Repelled, and the Exception (u- 
ſtained, ſeing thej Confirmation, albeit after the intenting of the Cauſe, was 
within leſs than a year after the Defundts deceaſe, ARor, Alter, 
Mowat. Vid, 20 Marth 1624, Cochran, 23 Novemb, 1630, Smith cont 

Gray, 8:28 Fuly 1626, Tennent contra Tennent,” 
The ſame was found before in this ſame Seſſion, betwixt the ReliR of #4 
bert Dawling and Fames Hume where the Lords tound no Proceſs againſt Fame: 
Hume as Intrometter, the Bairns of the Defun& being confirmed Executors 
to him within year and day, albeir after the Intenting of the Cauſe, Belſhes 
being for the Defender, ScorClerk. Yid, ult, March 1624, L, Currichil, 


Stuart contra E, Hume, Eodens die, 

N the foreſaid Aion of Fohn Stuart againft the E. of Hame, whereof men- 
tion is made 12 of Fuly 1626, In the which ARion, the Earl of Humt 
being abſent, one compeared who had aSubaltern Righr, wiz. a Tack of ſome 
Teinds, ſer to him by the Earl of Hume, and which would fall if che Earl of 
Humes Right fell, as was intended by this Reduction, and Alledged, that the 
Earl of Hwme Patty principally called, wasMinor, and ſo quod now teneatur pl 
citare 
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citare ſuper hareditate,&c,and which benefice ought to extend to the Excipient, 
whole Tack is of apart of the Teinds, contained in his Heretable Erection, 
dfi ed ro be Reduced, The Lords Repelled this Exception, being proponed 
for ths De&tender, and not for'the Earl of H#me, who compeared not - to al» 
Jecige the ſame, ſcing neither he to whom it was competent, compeared to 
ropone it, neither did the Proponer thereof ſhow, what prejudice the Earl of 
Hume could have by the proceeding of this Reduction : For the Purſuer K e« 
plyed, that the Earl of Hame was denuded of his Heretable Right, in favours 
of another perſon, who was conveened in this ſame Reduction,: neither was the 
Earl of Hume oblig'd in Warrandice of any of the Rights diſponed by him, and 
ſo he could have no prejudice, being allenarly oblig*d to warrand trom his own 
Fict and Deed ; and fo the Proceſs was ſuſtained, notwithſtanding of his Mis 
nority, The Compearance as marked ſupra 12 Fuly, Vid, 25 Nov. 1624, 
Hamilton, & 23 Fune 1625, Prinele contra E, Hume, 


Alam contra Baillies of Air, Eodem die. 
Ne Adam purſues the Baillies of Arr, for payment of the Debt, for the 
which his Debitor, being Rebel, was Incarcerate, and thereafter they 
ſuffered him to g0 to Liberty, The Baillies Compearing, alledged the Horn- 
ing whereupon Caption was execute, was nuil z becauſe the Charge given to 
the Party, whereupon he was denunced, was not lawtul,ſeing the lame bore, to 
be execute at his Dwelling-place, and made no ſpecial mention nor deſignation 
ot his pwelling whete he was charged, Which Alledgance was found Rcle- 
vant, and ſo that the Horning was null, and therefore the Baillies were Af- 
ſoilzied ſmpliciter trom the Purſuit, albeit the Purſuer Replyed, that the 
Horning could not be found null for that alledged defect, ſeing it was execure 
102inſt a Burges of Air, whoſe Dwelling muſt be preſumed robe in Air ; and 
alſo, that the Execution bears, that a Copy was delivered to his W'te, being 
then perſonally preſent ; likeas, it was further Replyed, that the Baillies can- 
not ex<cuſe themſelves by tht alle&ged nullity, to put the ſaid Rebel to Lt= 
berry, whom they had apprehended by vertue of Letters of Caption,and had 
once Incarcerate, atter whoſe Incarceration, they could nor at their own Hands, 
without a Warrant ot ſome Soveraign Judge, Inlarge him thereatrer, Which 
Reply was not reſpected, tor the Horning was tound null tor the Reaſon fore« 
ſad, and ſo they had no neceſſity to have taken kim, who was nor lawtully at 
the Hornzand being taken, they had no neceſſity to retain him in Ward, Actor, 
Miller, Alter. Belſhes, Vid. 28 Novemb, 1628, Baillie contra Porter, 6 Fuly 
1624, Baillies of Xi/drimmy, 22 Fuly 1626, Stuart contra Auchinay 25 Fuly 
1626, $1zith contra Baillies of North- Berwick, 25 Fune 1642, Fo, Roſs, 


L. Grange contra Betſon, Eodem die, LEY 
N a Contravention purſued by the Laird of Granyge againſt Betſon of Carden, 
The Lords were of the mind,albeit this was not then in (pecifick terms found, 
( becauſe that point was not controverted) that neither Paſturage in Coxfinzo, 
amongſt Neighbours Marching together, nor yet Herding of Goods upon the 
Neighbours Lands,were ſufficient Deeds, whereupon Contrayention ought ro 
be granted, except therewith ſome further -Deed ſhould concur, ſuch as if . 
he who paſtured, being Prohibite by the other Neighbour, and diſcharged to 
do the ſame, he would not obey, but that he pettiſted notwitſtanding there- 
of, or Maſterfully perſiſted or aſed ſome Violence, or did ſome other un!aw--, 
ul Deed, befide the naked Paſturing z for in Confinio, the (uffering of Goods 
to ſtay and paſture upon the. Neighbours Ground, which may tall out by 'the 
over-fight of Herds and Servants, without allowance of the Maſter, is ovyer« 
bare a cauſe of Contravention, But this was not decided, and betore che Des, 
; <a BE cifton 
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ciſion, the Lords gave Commiſſion to two of their number to ſee the Ground, 
and to examine Witneſſes tor both Parties;tor both the Parties claimed the Land, 
as Pertinents of their Heretage, and alledged Poſleffion thereof, as Parts and 
Pertinents of their Lands, Actor. Start, Alter, Lermonth, Gibſon Clerk, 


Hamilton contra Vaſſals of Bargany, Eodeme die. 

N an Improbation purſued by Sir Joh» Hzmilton, againſt certain Vaſſals of 
| Bargany, The Lords (uſtained this Action of [mprobation, at the ſaid Sir 
Johns Inſtance, as having Right to the Lands flowing from Kennedy 
of Bargany his Author.who was Infeft therein, for Production of all the Writg 
Lybelled, made tothe Defenders, by his Author, or by his ſaid Authors Pre. 
deceſlors, enumerat in the ſaid Summons, to whom his Author might ſucceed 
jure ſanguinis, which Attion the ſaids Lord: (uſtained, at the Inſtance of the 
Purſuer, he being Singular Succeſſor; and found the fame als competent to 
him to purſue after that manner, for ProduQion and Improbation of the Writs, 
made by his Authors Fathers Guidfir, Grandfir, and other Predeceflors, tg 
whom he might Succced jure Sangainis, as faid is; as his ſaid Author himſcIf 
might do, it the Purſuit had been at his own inſtance, in caſe he had not been 
Denuded. Alſo the Lords found, that it was not neceſlar, either to Lybel, 
or to Inftruct, that the Purſuers Author was EKeir,or Succeeded to theſe Pre- 
deccfſors by Progrels, by whom the Evidents Lybelled, are Alledged tobe 
made, but that it was ſufficient to Ly bel in this, and all the like Actions, that 
he is appearand Heir of Blood to them, without any qualification of any 
other progreſs of Right, derived in the Purſuers Authors by Courſe of 
Succeſſion, or being Heir tocach one of his Predecefſors, he ſhewing his 4u. 
thors Se'f to be Intett therein, as Heir to his Father, or Succeſlor therein to 
him, which the Zords found ſufficient, ſeing in him continued the Succeſſion 
of the Blood un-interrupted, in linea rea; and if he had been Purſer, 
he had no need to inftrutt any other Right, from each Predeceſſor, to 
his appearand Keir, ſucceeding in the blood, except the (aid deſcent inBlood, 
But thiscontrare to the Deciſions made before whereanent look Feb, x, 1622, 
L.Craige-Wallace.Item Feb. 26. 1622.Earl Kinghorn contraL. Inſbſture & Feb,x;, 
1627. Lady Borthwick, Decem. 3. 1634. Lo. Johnſton, In this Proceſs allo, 
the L ords ſuſtained the Aftion, for Production, and Improbation of Perſonal 
Bonds, made by the ſaid Purſuer his 4uthors and Predeceſſors foreſaids, the. | 
ſame being this way ReſtriRed, viz. in ſo far as the Purſuer may thereby be ; 
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prejudged in his Heretable and Real-Right to the Lands Lybelled. 

[a this Proceſs alſo, The Lords found, that Lands pertaining to the Prin- 
cipality, could not be Diſponed by the King, there being a Prince, Except n 
by the King, as being Adminiſtrator tothe Prince, fo that if the fame ſhould tt 


be ſimply Diſponed by the King,and not eomomine as Adwiniſtrator, any other 0 
thereafter acquiring Right from the King, as Adminiſtrator to the Prince, Ml E 
would be preferred to that prior Right, given by the King fimply, I u 
without relation. to the Principality z and where there was no Prince, Ml 4 
there was noneceſiity to Diſpone, but as King, as in other Diſpoſitions made Il f 
by the King, bur the Diſpoſition would make mention, that the Lands per- il t! 
tained, and were of the Principality. AQor, Hope & Stuart. Alter, Aiton & Il tl 
Nicolſon. Gibſon Clerk, cc 
Johbs:5ton contra Maſon, Eodem die. . 

Myron Johnſton, and Majon his Spouſe , conveens Maſon, as behaving Ml © 
himſelf 2s Heir ro his umquhile Father, by Intromiſhon with his Heir- n 


ſhip Goods,to make payment of a Sum of Money promitted to them, by his 
Father in Tocher ; in the which Cauſe the Defender alledged, that he could 
not 
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not be conveened hoc mominegas Intromettor with the ſaid Heir-ſhip Goods, to 
make him Heir, becauſe he being Infeft by his umquhile Father, in a Tene- 


| ment of Land, before the Contra of Marriage Lybelled, after the deceale of 


his Father, he removed the Reli, and entered to the Polleffion of that Tcne- 
ment, within the which the ſaid Heir-ſhip Goods was then ſtanding for the time, 
and which he could not caſt out, but ſuffered the ſame to remain in the Houſe, 
where they are yet extant, to be forth-coming to the Purſuer, or any other, 
having intereſt in the ſame, and except he had Sold and Diſponed thereup. 
on, or had made ſome other uſe of them, than by retaining ot the ſame inthe 
Houſe, he cannot be therefore conveened, as thereby behaving himſelf ro be 
Heir, This alledgance was Repelled, and the retaining of the Pcfleflion of 
the aids Goods, and uſing of the ſame, by eating on the Boards, and ly ing on 
the Beds, was found ſufficientz nenther was it found neceſlar, 1hat the Pur. 
ſuer ſhould Reply upon the Defenders Selling or Diſponing of the Heir ſhip, 
ſeing his retaining thereof, and uſing of the ſame, as ſaid is, was found enoughz 
for 1f he had pleaſed to evite the Danger of being Heir, he bad his ordinary 
Remeed, to have meaned himſelf to the Lords, and to have obtained a war- 
rand to make Inventar of the Goods, within the Dwelling Houſe forcſaid, 
before he had entered thereto, to have been forth-cuming to all Parties, which 
not being done, he has prejudged himſelf, eſpecially ſeing it was offered to 
be provea by the Purſuer, that there are two years paſt, fince his Fathers de- 
ceaſe, during the which whole ſpace, he has retamed the Polſleflion of the 
ſaid Goods.Gibſon Clerk. id.Fanuary 17. 1629, Frazer, Nov,6, 1622.Dundas,, 


M*phadrick, contra Mclachlan, July 15. 1626. 

N an AQtion at the Inſtance of a Poor. woman called M*phadrick, contra Aft 
lachlen, for Iatrufionz The Lords found, that albeit the ARtion was pre- 
ſcrived, not being purſued within the ſpace of three years, after the commit- 
ting thereof, yet that the ſame ought to be ſuſtained, for the ordinar Duties 
of the Land, which they were in uſe to pay, before the 1ime of the Intrufion, 
albeit the Defender alledged, that the Action for Profits ought not to be ſy- 
ſtained 1n any fort, which was Repelled. AQor. Burnet. Alter. Mowat, Scot 

Cleck. Yid. March 16. 1627. Walter Hay, Feb. 25, 1624. Denmmire ,, 


Oliphant contra Oliphant, Eodem die, | 
N an AQtion betwixt Oliphant and Oliphant, wherein Thomas Oliphant, as 
Brother and neareſt of Kin of umquhile Femes Oliphant, purſues Margaret 
0/iphant, who was left Executrix, and univerſal Legatrix tothe ſaid umquhile 
Jones who died without Bairns, Wife, Siſter, or Brother, except the ſaid 
urſucr, to make payment to him of the two part of the Defuncs Gear, as 
neareſt of Kin to him, conform to the aAof Parliament, a»»0 1617,. againſt 
the which purſuit, the Defender aJledged, that the Purſuer could have no part 
of the Defuntts Gear, in reſpe&t the Defun@ not only left the Defender his 
Executrix, but alſomade her his univerſal Legatrix, whereby ſhe had the only 
undoubted Right to his whole Goods 3 and the Purſuer Replying,” that the 
Act of Parliament foreſaid, gave the Legatrix only Right tothe Defundts third, 
lo that if it exceeded the Third, the foreſaid A& Gd ſo limitat the ſame, that 
the Legatar ſhould only have theThird, and ſhould not be heard to claim both 
the Third and Legacy alſo, whereby it is manifeſt, that the univerſal Legatrix 
could ſeek no more, by vertue of the Legacy, albeit alledged to be univerſal, 
but only the third, and no more, and that the two part pertained only tothe 
neareſt of Kin, This Exception was Repelled, and the Right to the Gear to- 
tally was found to pertain to the Defender, but any DeduRion, by reaſon of 
the aid univerſal Legacy, notwithſtandig of the AR of Parliament foreſaid, 
Ee 2 which 
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which A& was found not to debar any perſon in Teſtament to leave all his 
Gear, whereupon he might diſpone of the Lawgto any Perſon he pleaſed, and 
which being ſo done, his neareſt of Kin was thereby fully debarred, ARorx. 

Alter. Aiton. Gibſon Clerks Yid. Funex 1. 1629. Newing contra Hoge, 


La. Glengarnock contra L. Kilbirnie, July 18. 1626. 
N a Removing purſued at the Inſtance of the Lady Glengarnock contra 
Laird Kilbirnie, torRemoving from a Loch ; The Defender compearing, 
and proponing an Exception upon his particular Infeftment of the ſameLoch, 
clad with fourty years Poſſeſſion, by all Deeds of Property, as Fiſhing by 
Nct,Wands and Cobil, and all other lawful manner. This Exception was 
not found Relevant in this Poſſeſlor Judgment, to defend the Excipient,but 
the ſame was Repelled, in reſpe& that the Purſuer Replyed, upon her Author 
clder Infeftment of the Loch lybelled, long Anteriorto the Excipients Right, 
and continual Poſſeſſion, not only by themſclves, conform to their Right 
thereof, but alſo that they were in uſe to debar all others, from any Fiſhing 
therein, and ſpecially this ſame Excipicnt, and allo his Father before him, in 
ſo far as the ſaid Purſuers Authors brake the Boats,which were put upon the 
ſaid Loch, by the Excipients Father, and by himſelf ſenſine, fince his Fathers 
deceaſez which Reply was admitted to Probation, albeit the Excipient ailedg. 
ed,that the breaking of Boats, which of it ſelf was an A& unlawful, could 
not be reſpeRed as 2 lawful Interruption, for the which the doer might be 
convecned tor a wrong and infolent Ryot, which Reply nevertheleſs was ſu- 
ſtained, as ſaid is, ARors Alter, Belſhes. Scot Clerk. Yid. Noven, 
18. 1624. L. Lagg. 


Winrkam contra Cranſton, Eodem die. 

N an Agion of Poynding of the Ground, for an Annualrent, at the Inſtance 
of James Wimham in Edinburgh, againſt Cran5ion of Moriſion, who De 
fended himſelf with a publick Infeftment of the ſaid Lands, out of which the 
Purſuers Annualrent was grart-d, to be uplifted, and Poſleſſion of the faid 
Lands conform to the ſaid Heretable Publick Right: The Lords neverthele, 
ſuſtained the Purſuers baſe Seafin ofthe Annualrent, ſeing he offered to prove 
in Fortification thereof, that the granter of his ſaid Infeftment, had mad: 
payment to him of theſaid Annualrent diverſe years, which payment ſo made 
by the Annailziar, albeit not alledged to be payed out of the Lands, which 
were affected with the Annualrent, nor yet alledged to be payed by the Ten- 
nents, and Labourers of the Ground, but only alledged to be perſonally paj- 
ed by him, whogranted the ſaid Infeftment of Annualrent. The Loyd ſuſtain 
ed it,as a ſufhicient Poſſeſſion of the ſaid Annualrent,to Authorize the foreſaid 
Right, in reſpe& wherof the ſame ſhould be preferred, to the ſaid Defender 
publick Right foreſaid, ſeing thereby the Lords found, that the ſaid Purſues 
Right was clad with ſufficient Poſſeſſion ( the ſame being proven, as ſaid is ) 
and therefore could not be excluded by the ſaid Excipients Right. ARtor. 

ſhes. Alter, Craig. Gibjon Clerk. Yid. Feb, 11. 1630. Roſs contra Elia, 


Wawace contra Tennents, Eodem die. 
T* a Removing, at the Inftance of Waflace contra Tennents of The 
E Lords would not ſuſtain the Purſuit, upon a Seafin produced by the Pur 
ſuer for his Title, which was of a date poſterior to the Warning, albeit the 
Purſuer alledged, that the Seafin proceeded upon the Superiors Precept of 
Clare Conitat givento him, as Heir tohis Father,which Precepr preceeded the 
Warning 3 and ſo that the Seafin ſhould be drawn back to the Precept, whici 
wasnot ſuſtained by the Lords, asif the Seafin had proceeded upou a Retour, 
in which Caſe it is uſual, to draw back the Seafin to the Retour, but not t04 
Precept 
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Precept of Clare conflat. Aftor. Cunninghame. Alter, Miller, Scot Clerk, rid. 
d If January 20. 1625+ L, Selms contra Guthrie, and the other Caſes there cited, 


r. © & Mariſþal contra Relidt and Bairns Miniſter of Peterhead, July 19. 1626. 
6, N a Double-poynding at the Inſtance of the Earl <Mariſhal,who was Charg- 

ed by the Relict and Bairnsot the Deceaſt Miniſter at Peterhead, who was 
incumbent and ſerved the Cure, and who died betore the Feaſt of Adichaelmaſs 
'p Anno 1623. and who was on the other part Charged by the new Intrant Mi- 
Þ | rifter, for theStipend of the year 2624, To the which Stipend, forthe whole: 
by year,the ſaid Intrant Miniſter craved the only right,and alledged thathe ought 
iz IM tobe anſwered thereof,for both the Terms of Whitſunday and eMartinmaſs that 
year, in reſpeCt he ſerved the Cure that whole year, and the Relit and Bairns 
of the deceaſed Miniſter claiming right to the half of that years Stipend, by 
he Þ reaſon of an AR and Statute of the Kirk,introduced in favours of the Relicts and 
" ME Bairns of deceaſt Prelats and Miniſters, which appoints the Duties of the half 


h 
- of the profits of the Prelacy, and ficklike ofthe Stipend for the year ſubſequent, 
\in I next after the deceaſe of the Incumbent, to pertain to the Relict and Bairns of 


the WY the ſaid deceaſed Incumbent , and the other half to pertain only to the Intranet. 
The Lords having ſeen and conſidered an Ordinance and AQ made by the Bi- 
ſhops, which had relation to a Letter ofthe deceaft King Fames, tending and 
11 WI written for that ſame effe, and which was ingrofled in the ſaid AR, and which 
- be WY Act was produced by the (aid [ntrant Miniſter, by the which Act (whereia re- 
{;. © lation was made in the Tenor thereof, to the like Ordinance made before that 
At in favours of Miniſters) it was found, that where the Prelat dies beforethe 
Michaelmaſs, and after the Whitſunday, that his Relic and Heir ſhall havethat 
years Profits and Rents of the Benefice, both the hitjunday and Martinmaſs 
Terms thereof, that year, and nothing of the year ſubſequent3 and if the Pre- 
D lat die after the Michaelmaſs, that his Relit and Heir ſhall have right to the 

half ofthe Profits and Rents of the ſubſequent year, beſide and attour the whole 
Rents of that year wherein he dies, in reſpe&t whereof, and that the ſaid A& 
proported, that the like was Statute before for the ReliAs and Bairns of Mini- 


_ {ters, there being no other A@nor Ordinance ſhowen in favours of the ReliQ., 
= The Lords Decerned conform to the ſaid AR produced, And therefore ſein 
n ny the Minitter, Husband to this Relict now compearing, died betore Michaelmaſ: 


1623, The Lords found, that ſhe nor her Bairns had no right to any part of 
the Stipend of the year 1624. controverted, but thatthe ſame totally pertain= 
ed totheIatrant Miniſter, whom the Lords Decerned to beanſwered and obey- 


p rd ed thereof. AQor, cMowat. Alter. Belſhes. Gibſon Clerk. Yid, Decemb. 9.1623, 
aid BY 2OEnt dnnats, Decemb, 19, 1623. Miniſter of Livingitouns Relict, 


ders Harvie contra Baron, July 20. 1626. | 
{uers I* a ReduRion purſued at the inſtance of one Harvie, againſt George Bayon 
of Kinard, who had recovered Decreet againſt the ſaid Harvie, as lawfully 
' je MY Charged to enter Heir to bis umquhile Goodfir on the Mother fide, vis. one 
xt, Ml Vater, who was obliged to relieve the ſaid George Barons Father of ſome Mos 
neys, which his ſaid umquhile Father had payed as Cautioner for the ſaid Wat- 
The ſor, to the ſaid Watſons Creditor, This Decreet for repayment of the laids ſums, 
being ſo recovered at the inſtance of the ſaid George Baron, againſt the ſaid Gif- 
bert Harvie, as Charged toenter Heirto the ſaid Watſon, whole Daughter and 
only Bairn was Mother to the ſaid Harzie, and the ſaid Decreet being only gi- 
ven againſt him eo #owinez as Charged to center Heir , the ſame was defire 
edto be Reduced, becauſe he offered to Renounce tobe Heir to hisumquhile * 
Goodfir yebxs integris, henever having medied with any thing that might con- 
titute him to be Heir to him. And the party who had obtained the ſaid De. 


Ee 3 - ereet 
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creet contending, that after the giving ofthar Sentence againſt him, as lay. 
fully Charged to enter Heir, which was givenagainſt himin azo 1610. bythe 
ſpace of fixteen years ſince, during the which ſpace, he had done nothing tg 

ne againſt the ſaid Sentence, nor ever offered to Renounce to be Heir, 
which albeithe had immediatly offered after the Sentence, could not be receiy. 
ed,far leſs now after ſo long time ; Thereforethat his Sentence ought to haye 
cffeR, and the party could not be ſuffered to Renounce, ſpecially he being now 


Major, before the intenting of his ReduQtion; the Lords found, that albeit 
the Sentence had been given againſt a Major, yet that he might be heard to Re. 
nouncetobe Heir : Which Renunciation rbey found ought to be received, 4. 
am poſt ſententiam, given againſt the party only, as lawtully Charged toemer 
Heir, ſeing that Renunciation- was offered rebs mntegris, nothing being other, 
waysalledged, either ofthe Reducers intromiſſion, or of any other deed which 
might make him Heir, except the ſaid Charge, which they found in a Redue. 
tion might be elided by the faid Renunciation, to clide the foreſaid Sent 
given upon the ſaid Charge only, and no ways offered to be maintained by any 
other Deed of the Party, whereby he might be found Heir 3 and this was found 
for this end only to take away all perſonal execution 'againſt the Reducer, 
but not to ſtay any real Execution for Compry ling or Adjudication to the Cre. 
ditor, or any other real execution upon the Goods, or Lands, or Debts which 
the ſaid Party Charged to enter Heir, might acclaim by the Goodfir, whowy 
Debitor, from the right whereof, they found this Creditor could not be debar, 
ed, nor he prejudged therein, by the ſaid Renunciation, and by ReduGtiond 
the ſaid Sentence 3 for this was only totake away the perſonal execution, which 
theLordsfound were great injuſtice,if it ſhould ſtrick againſt him,becaule he ws 
Charged roenter Heir, and omitted to Renounce betore the Sentence, that 
therefore this omiſſion ( which was defired to be ſupplyed in this Redudinn ) 
ſhould make him perſonally lyable for all his Goodſirs Debts, of whom he had 
neverreceived benefit ; and therefore becauſe he deſcended of his blood, that 
he ould beſubje& to pay his Debts, there being no other Adminicle but the 
ſaid Charge z and the Recoverer of the Sentence being now no other waye 

judged, nor damnified by this Renunciation tobe Heir, after the Sentence, 
than if 1t had been made before the ſame; and it appears moſt juſt, that he ſhould 
be ſuffered to Renunce, but think of reaſon, that he ought to refound what has 
been expended by the Obtainer of the Sentence, in all the AQsand Depender. 
ces of the Proceſs, fince the time that he ought to have Renounced, and that 
he omitted to doit, for the Party has deburſed the ſame neceſlarlyin his defauli 
and ſeing he is Reponed, it ought fo be rebas integris for either party, and hi 
omiſſion ought not to hurt the other party; And that he ought to be reponedit 
1s clear by this,that one who has compeared in Judgment,and being convcencd 
as Charged to enter Heir, and then Renouncing, yet thereafter ſatisfying the 

rty hs had Compryſcd,or gotten Adjudication,he will be reponed notwith- 

dingofhis Renunciation, tar more where there is only a naked Charge,and 

neither Renunciation made, nor Compryfing, nor Adjudication. Gibjon Clerk. 
Fid.Craig in lib.3.tol. 298. and1:C: Renunciatio ſs a ſuis fiat dicituy Abſtentio, ſi ab ex: 
francis Repudiatio,quam nos indiſtin&? repudiationem dicimmns, ſed |, 4.Cod,deRepud. 
bereditas ſemel Kenunciata amplius adiri nequit. 

This ſame Deciſion was again done upon the 21 of December 1627. in 1 
Redudtion betwixt Campbel contra Door, Roſs, and the Reducer who was Re: 
poned, wasordained to pay fifty pound for the other parties Charges, who had 
obtained the Decreet againſt the party, as Charged to enter Heir. Vid. De 
cember 18, 1623. Mowat. February 23. 1628, Dumbar, January 13. 1629+ Ni- 
bi contra Nisbzt. = 4 
L. Us 
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L, Clurie and Stirling contra Ogilvie, Eodeme die. 
N an Action betwixt L. Clunie, Thomas Paterſon, and JFawes Stirling his AC. 
fgney agawoſt Mr, David Ogilvie, whohad bought the Lands of Frothiefrom 
the L. of Cluvie, fora certain price, and which price he was not obliged topay 
w bile James Cyries Renunciation of his right'to the Lands Diſponed, were de- 
livered to hims the Laird otClune and his Ajhgneys purſuing for the Annual- 
rent of the Moneys, conditioned for the price ofthe Lands, orelle forthe pro- 
fir of the Land intrometted with by him'fince theAlienation, ſeing he both poſ- 
ſeled rhe Lands and keeped the Moneys, without profit paying 3 and that ey 
offered 1n place of James Curies Renunciation 53 which was faFum impreitabi. 
[, he being deceaſt, and there being no perſon who would be Heir to him, 
to give (ufhicient and reſponſal Cautioners, to warrand him at all hands, for all 
$kanh and oamnage which ever he might incur, for not delivery of the faid Re- 
nunciation 3 and the Defender contending, that he could not pay any Annual- 
rent tor the ſaid Money, except it had been ſo contratted betwixt the parties, 
which was not; or elſe that he had been i» mwora for not paying of the ſame, 
which could not be ſhown to be on the Defenders part, ſeing non per ex ſed 
pry atforem ſtetit, that the ſums were not payed,in reſpcCt he had not procured 
the ſaid Renunciation, as he was obliged in their Contract, The Lords foiind, 
that albeit the Contra& bore nothing of paying of Annualrents for the Moneys g 
yet that it was not <quitable,that the Detender ſhould both poufleſs the Lands, 
and retain the Money, without paying of the Annualrent, albeit the ſaid Re- 
nunciation was not obtained, feing he had only poſſeſt the ſaids Lands by ver= 
tue of rhe ſaid Contra, and Right acquired thereby from the Purſuer 3 but 
becauſe the Defender had payed to the Purſuer, a part of the price of the Lands; 
and had retained another part of the price conveened upon, while the ſaid Re- 
nunciarion ſhould be delivered, The Lords found, that in ſofar as the profits 
of the Lards; ard the Farms and Duties thereof would exceed the Annuahent 
ofthe Sums, which the Defender had payeg in part of payment ct the price; as 
ſaid is , that for the ſuperplus of the Proht and Duties of the Land; tnore 
than the ordinary Annualrent of the Moneys received by the Purſuer would 
extend -O, the ſaid Netender ſhould retound and pay back the ſame again tothe 
Puriticr: Bur concerning the reſt of the price, and profit thereof, the Lords * 
woiul- not {uſtain the faid Farſuers Action 3 and tound that the faid Defender 
w.s nor iubject, nor holdento pay the tame, the ſaid Renunciation not being 
obtaii,ed , a!bcit that the Purtuer offered Caution to warrand the Defender” 
thcrzof, as {aid is3 and ſo by this Deciſion the Lords had norefpeR to the Bar- 
pain, that the ſame was perfeCted by buying and ſelling, and had taken effeRt 
by Right and Poſſeſſion: But they thought it moſt reaſonable, that what pro« 
fit the Buyer had of the Lands bought by himy more than the Annualrent of the 
Money, which he had actually payed to the Seller, the ſame ſhould be refound- 
ed to the Seller, but reſpeR to any of the reſt of the Money Contrafted to be 
payed, and retained unpayed, for not delivery of the ſaid Renunciation;z and 
for the which retained Money, they found him not holden to pay any Annu- 
arent for the cauſe forefaid. Actor. Hope & Nicolſon, Alter. Stuart & Flet- 
ſber, Gibſon Clerk. Yid. February 17+ 1624. L, Durie contra Lo. Ramſay, 


' Woriſon Lo. Preftoun-Grange contra Heirs E, Louthian, July 22. 1626. 

His day there was an Action moved at the Inſtance of Mr. Alexander Mo- 
' 4. 7/01, 0ne of the Lords of Seſlton, againſt the appearand Heirs of the Eartk 
f Louthiar, by the which, he as having the Wodſet of the Lands of Preſtoun. 
Grange, and Acheſons-Haven, granted to him by the umquhile Earl of Louthi- 
®, defired that it might be found, that it was neceſlary and profitable to the 
ttirs of Zouthiar, to have the Harbory of Acheſons- Haven Beeted and _— 
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fied again by him, which was caſt down and demoliſhed by a preceeding Teme 
peſt, and was made thereby ſo unuſeful to Barks, that none could have accek 
or entry, nor ſafe being within the ſame , except the ſame were Repair. 
ed ; without which Reparation,the People and Indwellers of the Lands of Pye. 
ours Grange would leave the Ground,they finding their chict Conveniency tg 
conſiſt by the ſaid Harbory,which gave them occaſion to export theCommadi. 
tics of the Ground, and to receive by the intercourle of Trade and Sailers,ang 
others paſling out, and coming in within the ſaid Harbory, benefit and profir, 
which made the Indwellers more meet to Labour the ſaid Land, and to pay 
the Rent thereof tothe Maſterand Heretor 3 and which would not fo continue, 
if the Harbory were not Re-edified, and ſo the Heretor would want his Rent, 
for the Indwellers would leave the Land; and therefore he defired that the 
Lords would find anJ Declare, that it was profitable and neceflary for the He. 
rctor, that the ſame ſhould be Re-edthed by the Purſuer, who had the Wod: 
ſet, and that the expenſcs which he ſhould deburic thereon, ſhould be refouns 
d:d to him by the Heretor, or any other who had right to Redecm the ſame, 
before the Lands ſhould be redecmed from him, and that the ſums deburſed 
ſhould accreſce to the Reverſion. This Action was ſuſtained,and after Com- 
miſhon given by the Lords, to two of their number, to conſider the eſtate of 
the Harbory, who madereport again of the ruine of the ſame; the Summon 
was found Relevant, and attcr Piobation by Witneſſes, Decreet was pivcn, 
and the Ation ſuſtained,conform to the delire of the Summons, But no put« 
ty compeared here for the Dcfcnder. Scot Clerks Vid. pernlt Nov. 16286, Li. 
wvingiton contra L. Baſs. 
Stuart contra Achanay, Fodem die. | 
N a Declarator betwixt Stzurt and Achanay, the Horning whereupon Decli» 
rator was ſought, wasalledged tobe null, becauſe the Charge bore not, 7hut 
the party was either Charged perſonally, or at his Dwelling place 4 aud whereas the 
Charge bears, That the Meſſenger delivered a Copy to the party Charged, that ought 
not to ſuſtain the Charge, ſcing the ſame could not be found lawtully Execute, 
Except the Meflenger had exprefly ſet down in his Execution, That be Charge 
ed hin perſonally apprehended, no more than an Execution could be tound law- 
ful, where the Charge bears not, That the Meſſenger had affixt his Stamp thereto, 
albeit that the Stamp was athxt thereto, This Alledgance was Repclled, and 
the Horning found ſufficient, bearing, That a Copy was delivered to ihe party, 
which could not have been, but by a Charge given to him perſonally appre- 
hended, Attor. Alter. Belſbes. Scot Clerk. Vid. July 14.1626, Adun 
contra Baillicsof Air. ,, 


Mculloch contra L. Merton, Eodemr die, 

N an AGtion of Declarator of Baſtardy, at the Inſtance of Mccalloch contra 
L. Merten, The Lords ſuſtained an Exception, founded upon the Service of 

an Heir to the alledged Baſtard , which Service being a Sentence ſtanding, 
the Lords ſuſtained as ſufficient to Elide the Gift of Baſtardy, and to exclude 
the Kings Right, ſolong as the ſaid Service ſtandsuntaken away, and which 
the Lords ſo found, albcitthe Service was not Retoured, nor paſt the Chan- 
cellaryz and which, albcitit ſhould never be Retoured, ſeing the perſon Ser- 
ved died ſhortly after the Service, and fo the Purſuer Alledged, that the (aid 
Service not Retoured, ought not to Elide this Purſuit, the ſame being an un- 
perfe& and null Writ, which would never furniſh Aion to him who wasſer- 
ved,and which ought not to produce any benefit to him, and conſequently ought 
not to furniſh any Argument in his favours againſt this Purſuit, notwithſtand- 
ing whereof the Service was ſuſtained, as {aid is. ARor.Nicolſor and Laptie. 
Alter. Aiton &+ Neilſon, Gibſon Cierk. Contra 
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contra Eodem die. | 

Ne having by Contra& Heretably Diſponed his Lands to and Re- 
ſigned the ſame in his favours z thereafter he Diſpones the ſame to ano- 

ther, who after the Procuratory of ——— » and before the Secaſin 
taken by the firſt Buyer takes Seaſin, before the taking of Seafin by him 
who acquired the firſt Alienation, and by vertue of his firſt Seaſin, he whoac« 
quiredthe ſecond Right, becomes in poſſeſſion of the Lands; This Right being 
granted to beholden of the Annailziar, and the other Right 00 Rar: upon 
Reſignation, asfaid is, to be holden of the Superior, This firſt Acquirer be- 
ing laſt Seaſed, albeit by a publick Infefement, as ſaid is, purſues the other who 
was firſt Seaſed and in Poſleflion, by vertue of his Right to be holden of the 
Annailziar for Removing; Wherein the Lords admitted the Exception, found-: 
edupon the Defenders firſt Seafin, clad with Poſſeſſion; albeit the Purſuer Ree 
lyed, That his Contra@ and Procuratory of Reſignation was before the De- 
Fenders Right 3 and thar his Seaſio,albeit a ſhort ſpace after the Excipients Sea- 
ſin, (for they were both in one year) ought tobe drawn back to his preceed- 
ing Procuratory of Reſignation, and the Poſlefſion ought not to be reſpected, 
ſcing it was but a year paſt ſince the firſt of their Rights was made, and there 
was tew weeks betwixt the dates oftheir Seaſins; Notwithſtanding of the which 
Reply, the Exception was ſuſtained, founded upon the faid prior Scalin and 
Poſſeſſion, albeit the other was publick, and ſo little diſtance of time betwixt 
them, and ſo ſhort Poſſeſhon. Actor. Alter, Lawtie, (zib/on Clerk. Yid, 

March 22.1625. Erikin. February 13.1624. Corſe, 


Auſtine contra Ker, July 25, 1626, 

\ & Aſter David Hume being debitor to James Aikman by an Heretable Bond, 
M in a ſum of Money tobe payed upona (imple Charge, notwithſtanding 
of the Clauſe of Annualrent, whereby it was Heretable, and being Charged 
by the ſaid James to make payment of the principal Sum, and Suſpended by the 
ſaid Mr: David; the time of this Suſpenſion, Ker of Kippilaw becomes Caution 
tor payment ofthe principal Sum and Annualrents, fo far as ſhould be adebted 
by the ſaid Mr. David. This Suſpenfioh being diſcuſſed, and the Letters being 
found orderly proceeded, George Anſtine Creditor to Fames Aikman arre(ts the 
principal Sum and Annualrents in the handsof Ker of Kippilaw, Cautioner fore- 
aid in the Suſpenſion, and intents Aion againſt him, to make the ſame forth- 
coming, wherein Kippilaw Compearing Alledged the ſum could not be arreſted, 
becauſe he being Cautioner, could be no otherways obliged but as the Princi- 
pal Mr, David Hume was, for whom he was Cautioner, and he was only ob- 
liged by an Heretable Bond, and ſo not ſubject to arreſtment. This allegi« 
ance was repelled, becauſe the ſum was made moveable by the Charge givento 
Mr. David Hume by Aikman,beforethe Suſpenſion, wherein Kippilaw was Caus 
tioner 3 which Suſpenſion being diſcuſſed againſt Mr. David, made the Cauti-. 
oner lyable asthe Principal was. Andit being further diſputed, that after the 
Charge no Annualrent could be craved, becauſe the Charge making the.ſum 
moveable, there was no further obligement for Annualrents, ſpecially againſt 
the Cautioner ina Sufpenſion; The Lords found, that albeit there appeared 
lome probable argument, why after the Charge, the Clauſe of the Obligation 
aent payment of theAnnularents ceaſed; yet that the Debtors delay'd to pay 
Annualrent after the Charge, ſhould not be prejudicial to the Creditor, ard 
telp the Debitor + And therefore they found, that the Cautioner ſhould pay 
Proportionally, as much of the penalty of the Bond as effeirs to the Annvalredt 
fall Terms ſince the Charge, which preceeded the time of the Arreſlment; 
for the which, the Lords ſuſtained the Aion againſt the Cautioner,. ſeing be 
tad obliged himſelf at the Suſpenſion , by pay what Annualrent the _ 
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ſhould find to be owing. Hay Clerk. Yid. March 2. 1626. Gray contra Ten. 


nents of Ferniflat. 

Lo. Lovit contra L. Philorth, Eodem die. 

| ha Removing purſued at the Inſtance ofthe Lord Lovit, who was Infeft up. 
on the Reſignation ofthe L. Pizfligo in the Lands of Philorth, which Laird 


Pitſligd had Compriſed the faids Lands from umquhile Sir Alexander Frazer of 


Philorth, 'aghttift” «Alexander Frazer Son to thefaidSir Alexander, who com. 
pearirig}Alledged, that henor his Tennents oughtnotto Remove from the aid 
Compryſed Lands Libelled, becauſe the Sums whereupon the Compryſing was 
deductd were payed to the Purſuer, by the ſaid umquhile Sir A/exarder ; atthe 
leaſt the Purſier had accepted from him Lands, in full ſatisfaRtion of the ſame 
Compryling. Andit being Replyed- for the Purſuer, That the ſaid Exception 
could not be found Relevant to ſtay this Removing, in reſpeq' the ſaid Com. 
pryſing and Securities, and Infeftments'following thereon, were neither Renun. 
ced nor Redeemed, and the ſame being ſtanding, could not be ſo ſutnmarly 
taken away, by way of Exception 3 But the furtheſt that the ſame might work, 
(albeit it weretrue) were only,to produceARion thereupon againſt the Purſy. 
er,ſeing the Comprylſing once led, Denuded the Excipients Father of his Right, 
tothe which he can never come againgexcept the Defender firſt lawfully remo. 
ved that impediment of the Compryſing, whereby himſelfmight be Infett in the 
Lands, The Lords found the Exception Relevant, notwithſtanding of the Re. 
ply; forthe Lords found it againſt reaſon, that the Purſuer ſhould both receive 


payment of the ſums, for the which the Lands were Compryſed, or fatisfaQtion - 


for theſe Sums.and alſo the Lands Comprylſed, and fo bruik both, but that he 
being ſo ſatisfied,as the Exception bears,the Compriſing ſhould ceaſe, Hay Clerk, 


Stuart contra Brewers in Glaſgow, Eodeme die, 

N an AQion at the inſtance of James Stuart Burgeſs of Glaſgow againſt cer. 
tain Brewers in'the Barony of Glaſgow, to have heard it been found, that 
the Right and Priviledge of Brewing within the particular bounds Libelled, 
pertained only to him, as being Infeft in a part of the Lands of that Barony, 
with the only priviledge of Brewing within theſe bounds Libelled, and there- 
fore all others to be diſcharged from Brewing within the ſame Lands and 
Bounds, TheLoyds found, that the Right of the Decreets recovered by cer- 
tain perſons,who had right to the ſaids Lands and Priviledges before the Pur- 
ſucr, whereby the ſaid priviledge was found' to pertain to them by theſe Ser- 
tences,did belong to this Purſuer, as Succeſlor to them in the Right of the faids 
Lands and Priviledges, the ſame Priviledges being real, which followed the 
=_ 3 which Right ſo found by the ſaids preceeding Sentences, the Zords 
ound was competent, and did Militat in this Purfuers favours, who was In- 
feſt with the ſaid priviledge, to furniſh him a Title to purſue this Decls 
rator, and Aion Libelled at his inſtance, albeit he was not ſpecially made Af 
figney to the Decreets, but thathe uſed the ſame as a Title to ſuſtain this Adis 
on. Vid. 25 March 1623. L, Humt-hill, 26 March 1623, Donaldſon, 1 Decen, 

1630, Fewers of Chappeltoun. 1 March 1636. Guthrie, 


Smith contra Baillies of North-Berwick, Fodem die, 
E lr Baillies of North- Berwick being purſued by one Smith,or payment of 
Sum adebted to him by one Lawder, in refve they being charged by 
Captionto take him, they did not the fame, hebeing in their company. 
Defenders alledged, that they did no wrong in refuſing to take the faid Re 
bel, becauſe the Meſſenger who Charged them, was deprived of his Office, 
before the Charge given to them 3 which Deprivation was publiſhed ar the 


Mercat-Crofs before the ſame Charge, for verifying whereof they ply 
| a 1c 
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ificat Subſcribed by Sir Jeromy Lindſay Lyon Kingat Arms, bearing, 1 hat 
bw deprived bin, and had edlanfal, ul the ame, The Lords. tound 
not this T «Rtif:icat ſufficient, but aſtrifted the Excipients, to prove that the 
Officer was Ceprived, either by produQtion of a Decreet of Deprivation,or by 
Frodudtion ot a lawful publication of his Deprivation eicher of the which 
being peſttive Alledged, viz. either that he was deprived by a Sentence, orthat 
there was Publication made of the Deprivation; albeit they Alledged not- a 
Sentence preceeCing, depriving bim, but only that Publication was made that 
he was deprived. The Lords tound any of thir two Relevant, ard any of 
them being proven, to be {vfficient to Eleid this Purſuit, Vid. 14 July 1626. 
Adam contra Baillics of Air, and the other caſes there cited, 


L; Rowalan contra cHuir, Eodem die, | 

]N a Removing purſued at the inſtance of the Laird of Rowallan againſt Janet 

Muir, {he compearing Alle dged that this fame Purſuer, by Lis Diſcharge 
produced in Proceſs, pranted the Receipt from her Husband and her,and farif- 
facion of an Herezeld, when the ſame ſhould fall cut ro be due to him, which 
is alike,as if ſhe her {cf had payed itafter her Husbands deceaſe,ſeing the Pur- 
ſuer hath before-hard granted hit, as ſaid is, to Le farisfied by him and her 
for the ſame Herezeld, when it ſhould happen. And it is true, that it is the 
Cuſtom of the Barony, that where the Reli& pays an Herezeld, ſhe bruiks the 
Lard for payment cf the old Duty, during her hitetime 3 which Cuſtcm hath 
been kept paſt memory of man, This Exception Was found Relevant, but the 
allc&ged Cuſtom was o1dained to be proven by Writ exprefly, or Oath of Par- 
ty, and no otherways, and ſo it was admitted to be provery, and not by in- 
ſtances of others, who having payed the like, bruzked for their lifetime 3 
which was not found ſufficient, AQor, Alter. Miller, Gibjon Clerk, 


Lockbart contra Lockhart, Eodem die, { 

Ne Marion Lockþars having, given Diſcharge to Lockhart of Bar of a 
() Sum of Money, wherein the Father of the ſaid; Lockhart of Bur -was 0- 
bliged to the ſaid Marion 3. theſaid Marion purlues an Acticn of Reſtitution ir 
integrum againſt the ſaid Diſcharge, by reaſon the ſame was done in her Mi- 
nority, having neither received Money, nor other Good deed 3 which AQion 
was ſuſtained, notwithſtanding the Defender Alledged, that this Aion could 
not be ſuſtained,except the Purſuer would Alledge, that the ſaid Diſcharge was 
iven by her ſub ſpe numerande pecunie, which followed nor, or that the De- 
fender promiſed her payment, and hath not done the ſame, without which the 
Adtion ought not to be ſuſtained. z for asa Minor paſt x2iyears-of age might 
make a Teſtament, ſo alſo ſhe might lawtully at that age Diſpone upan that 


Sum, or Diſcharge it- This Alledgance was Repelled, and the Reaſon: totrid 
Relevant, | & 


Dickſan contra Anderſon, Eodem tie, pete 
þ a Rediition betwixt. Dickſon and Anderſon of a Decreet bbtained before 
the Baillies of Dumfreis, decerning Dickſon to pay 506 Merks, being refer- 
red to his Oath, and not compearing, &c. This Decreet being 'defired to be 
Reduced,becauſe he was never Warned by any Officer toi\compear ; and the 
Executions being called to be produced, and to be itproven in'this Proceſs, 
theDefender compearing, and Alledging, that in their Burrow-Cvurts theit 
Cuſtom was,to CT thels Too: Officers to paſs and Warn Parties tocom- 
pear before them, and to give their Qaths upon the' Ctims referred'to their 

Oath; & that there uſedno Writ to be made upon their Officers Warnings,no 
no Execution in, Writ was uſually prodyced by. the -Officers, but" otily t 
compearedin Judgment, and made relation to the Baillic,that they had warn= 
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ed the Party, either perſonally, or at his dwelling-place, and upon his report 
Decreet was given ; ſo that for not produQtion of their Othcers kxecution the 
Sentence could not be Reduced. This Alledgance was Repelled,and this Cy. 
ſtom was found not to be allowable,for thereby the ordinar means, to try the ve. 
rity of the Officers warning of Parties, and the way to improve the ſame, waz 
taken away, which ought not to be permitted, and to give therein more 
truſt to the relation of a Meſſenger or Officer, than is due to him, and which 
ought not to be: . So the Lords found , that in ſuch Citations and Warningy 
made by Town-Officers,the leaſt that could be done in any lawful Procels, pro. 
ceeding Judicially thereupon, by the Magi'trat of Burgh was,that when theOff. 
cer made his report in Judgment,that thereupon a Note ſhould be made by the 
Town-Clecrk inWrit,bearing T hat ſuch an Officer made ſuch a report in Judgment 
viz, That he upon ſuch a ſpecial day warned the Partygeither per ſonally or atherways ac. 
cording as he hapned to do,to compear in ſuch a Cauſe,and beſore ſuch jpecial Witneſs, 
named and deſigned; which Report in Writ the Lords found ought to be extant, 
and made forth-coming to all Parties, when the Proceſs ſhould be called in Que- 
ſtion,or the ſaids Executions called to be produced by the Parties having lute- 
reſt; and which being ſo extant and Fxhibit, the Lords found might ſupply the 
produttion of any Ptecept, or Executions of Officers called tor to be produced, 
Actor. Belſbes. Alter. Gibſon Clerk. FYid, 17 June 1624. Wood contn 
Crawfurd, 


Nisbets Arthur's Oyes contra his Relic, July 46. 1626, 

N an Aion berwixt the Reli& of Mr. Fohn Arthur and his Oyes, the 
Bairns of Mr. Patrick Nisbet, The Lords ſuſtained an Action of Advocy 
tion from the Cotnmiſfſars of Zdinburgh, of a Teſtament ot the aid Mt, 

Fohns,defired to be confirmed betore theCommiſſars by his ſaid Reli&, who ns 
his Executrix nominate in the ſaid Teſtament; and diſcharged the ſaids Com- 
miſſars to proceed in the Confirmation thereof, until an Action of Recudton 
intented before the Lords, for Reducing of the ſaid Teſtament was firſt d iſcuſled, 
intented at the inſtanceof the ſaids Oyes againſt the Reli&t : Bur the Ld 
aſſigned a day in December to the ſaids Reducers, to diſcuſs the ſaid Redudion, 
atter the which day,they would conſider, if any farther day ſhould be granted, 
to end the Reduction,or if then the matter ſhould be Remitted. Ador, Hype 
& Mcgili, Alter, Stuart & Nicolſon, Gibſon Clerk. | 
Nota, Four days before this, the contrair was dotie, betwixt M*narahant 
and Mimorahames; where a Teſtament craved to be Confirmed, and defiiedto 
be Advocat upon the like Dependance of a ReduRion, the ſame was refuſed, 
and the matter Remitted to the Commiſlars, 


. Rejel contra L, Kerſe, Boden die, 

JN an Action of Spuilzie, purſued at the inſtance of one Faxer Ruſſel-agaialt 
the Laird of Keyſe, who was conveened for Spuilzie of Corns growing up* 
on the Lands libelled g And the Spuilzie libelled ro be committed in Fan) 
x624» and the Corns being of the growth of the Cropt 1623 , the Husband 
of this Purſyer,who ſowed the Corns of this Cropt,dying in September 1623, 
before the Spuilzie : whereby the Defender alle oed, that the Cons of thit 
Cropt, alledged ſpuilzied from the Purſuer, behoved to pertain to her Hul 
band, - who was his Tennent of the Lands,and ſow'd that Cropt and Cott, 
he dying in September that ſame year as ſaid is, at which time the Corns were 
ſeparate from the Ground, and ſhorn by the Defunct, and therefote until his 
Teſtament were confirmed, the Relict could not purſue tor the Corns alledg- 
ed pertaining to' her, for the ſame would pertain to his Executor, who be 
hoved to be anſwerable to this Defender,tor the Farms of the Lands, adebte 
J 
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by the Defuncte, This Alledgance was Repelled, and the Aion ſuſtained 
ar the Relicts inſtance, withoue,pecefſity of Confirmation, in reſpect of her 
Poſſeſſion libelled continually to 4þe tirhe of the Spuilzie, 7rems, In this ſame 
Cauſe, an Exception was proponet! upon the Compryſing of the Corns by 
the Birle-men, with conſent of the Purſuer, and delivery of the ſame to this 
Detender, tor ſatisfying of his Fz:ms owing to him by conſent alſo of the Pur- 
ſuer z which Exception was alſo found Relevant, and admitted to the Purſyers 
Probation, which the Zords tound Relevant to be proven in all the Heads there- 

of, eſpecially anent the Purſuers conſent by Wicnefles, and found nonecef ty, 

that her Conſent ſhould be proven by her Oathor Writ, Yid. 1 Fuly 1626, Hay, 


Finlaſon contra her Tennents, Fuly 27, 1626, | 

Sobel Finlaſon being Intefrt by umquhile Gray her Husband, who was Infeft 
[| in certain Cottages in Coldinghqme by the King, as vacant in his Haiids, 
by the Diſabilication of Fohn Stwarg, Son to the umquhile forfaulted Earl of 
Bothwell, provided to the Priory of Coldinghame z and by the Annexation of 
the (aid Priory to the Crown, purſues Removing againſt ſome Tennents, Poſ- 
ſeſſors ot the (aids Cottages z wherein the ſaid Fohn Stuart compearing for his 
Intereſt, Alledged, that the ſaid At} of Diſabilitation and Annexation of the 
ſaid Priory, which was the ground of the Purſuers Husbands Infettmenr, was 
reſcinded and reduced by a poſterior ;A of Parliament, with all Inteftments 
depending thereon, and are declared nul], and the ſaid A ordained the nul- 
lity to be received by Exception or Reply, and therefore that Infeftment can- 
not be a Ticle, whereupon either to Purſue or Defend, This Exception was 
found Releyant, and inſtantly proven, by ptoducion of the ſaid AR of Parlia- 
ment, and ſo Abſolvitor was given z albeit it was Replyed, that the Deten- 
ders called, were Tennents to the Purſuer and her Husband, ro whom they 
payed Mail and Duty , ſo that their Pofleffion could not be inverted, uncil 
they were orderly Removed by the Excipient, and the ſaid A could not pre- 
judge the Purſuer and her Husband,who was not called thereto z Likeas, the 
At of Parliament Salvo Fure Cujuſlibet works ſo far for the Purſuer, that by 
any other AR in favours of a patticular perſon, a third Parties Right never cal- 
led cannot be prejudged ; which Replyes were Repelled, and notwithſtanding 
thereof, the Exception ſuſtained. Ador, __ "Alerer, Craig. Hay Clerk: 
Vid, 25 Fuly 1623, E, Nithiſdale, and the Caſes there cited, 


Mcculloch contra M*culloch, Eodeme die. 
IN a Declarator of Baſtardry of Meccalloch contra Mecultoch, whereof men- 
tion is made, July 22, 1626. The Lords found, that albeit it be required, 
that the Brieves be praclaimed upon 15 days warning, as is appointed by the 
127 A& Parliament 9, James 1. andby the 94 AG Par. 6, James 4. Yetthat 
the Execution and Space was ſufficient,it either the day of Citation,and where= 
upon the ſame was Proclaimed, or theday to the which the ſaids Brieves were 
Proclaimed to be Served, were comprted, in the number of the faids days, ſo 
that they needed not both to be free. In the fame Proceſs aMfo, the Lords 
found a Brieve whereupon a Service. was.deduced to be null, becauſe the ſame 
was Blotted, and Vitiat in the day. of the Executiony albeit the: Party-ufer of 
the Brieve offered to prove, that the ſame was truly Execute, upon the very 
day, which the Execution proported , as it was mended, and that he al- 
kdged, that the ſame could not be found-null for that Cane, {ting he might 
lawfully mend his Execution , as 1n-all other Citations, and Summons, where 
the Party abyds at the. ſame, which the Lords Kepelled, in re(pe of the 113 
At, Parl.g. Ja. 1. bereby it 3s declared, that Brieves may be- lawfully impugned, 
if they be razed or blotted is ſuſpeF places, viz, In the Name and Surname ot the 
follower and Defender, and the Name of the Land, or of the Cauſe where- 
Ff 3 upon 
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upon the Brieves was purchaſt, and the date, which A& the Lords found tg 
extend to the date of the Execution of the Brieve alſo, albeit the Defender Al. 
ledged, it did only extend to the date of ihe Brieve it ſelf, and not to thedate 
of the- Execution thereof, But the Lords Repelled the fame, and found the 
A ſhould extend to the date of the Execution, ſeing a Brieve not execute 
is not a Brieve,and there can no Exception b: proponed, while the ſame be ex. 
ecute, {o that the A& declaring, what Exceptions ſhould be admitted againſt 
Brieves, cannot mean but of Brieves Execute, and therefore the date of the 
Breive ſhould comprehend the date of the Execution thereof, Afor, Nicol. 
ſon & Lawtie. Altet. Aiton 8& Neilſon, Gibſon Clerk. Vid. June 24, 1623, 
A@& anent Compry lings. 


L. Anſtruther contra Black, July 27. 1626. 

N an A&ion betwixt the L. of Anſtratber, as Aſfigney conſtitute by Sir Tho. 
mas Diſchington, to ſome Monies adebted to him by Mr. Black, out of the 
Lands of Largo, The Lords found,that an A fſignation made to Sums of Money, 
for the which Sir Thomas the Cedent hadCharter andSeafin,the time of the Aſp. 
nation, could not be fo valiably Aſſigned, but that notwithſtanding of the 
Afignation and Intimation thereof, another of the Cedents Creditors might 
thereafter Compriſe the ſame from the Debitorz and which Compryler would 
be preferred in his Rightto the prior Afſigney, leing the Afſignation was not 
habilis modus to denud the Cedent of his Real Right, whereof he had then 
Charter and Seaſin, but whereupon at the time of the Afſignation, the Cedent 
was not Infeft, though thereafter he acquiredCharter and Seafin,but then another 
Compryſes 3 yet the Afſigney will be preferred to the Compryſer, notwith- 
ſtanding ot the ſaid ſubſequent Charter after the Aſignation, and before the 
C-ompryling, ARor., Hope & Lermonth. Alter. Lawtie 8 Oliphant. Hay Clerk, 


Vid. November . 23. 1627+ | Dumbar. 


| Ternent contra Tennent, July 28, 1626. 

FP an AQtion of Regiſtration of a Bond purſued by one called Tennent, 2: 
gainſt another fo called, who was conveened as Intromettor with the De- 
funds Goods and Gear,Debitor to the Purſuer, It being alledged, for the De- 
fender, that he could not be conveened as Intromettor, becauſe betore the ln- 
tenting of the Cauſe, there was an Executor Confirmed to the DefunRy, and 
it being Replyed, that the Purfuers Aion ought to be ſuſtained againlt him, 
as Intromettor, notwithſtanding of the Confirmation of Executors, becauſeif 
any Teſtament was Confirmed, the fame was moſt fraudulently done, by this 
ſame Defender, who haviog firſt Intrometted with the Defuns whole 
Goods, he thereafter, tothe effeR that the Creditors juſt ARions therethrough 
competent againſt him might ceaſe, moved a poor Begger to lend his Name 
to the ſaid Executry; ns cauſed another Begger to become Caution tor him; 
likeas not only he beſtowed the whole expenſe upon the ſaid Confirmation, 
and payed the 20 of the Teſtament, and alſo promiſed ro Warrand the Ex- 
Ecutor of all AGion and Danger, which he might incur, by his being Execu- 
tor; But the faid Executor concurred with the Purſuer at the Bar, in this 
Purſuit; and fo ineffeR the ſaid Excipient is both Executor and Intromettor, 
1n reſpect of the which examplary fraud, the Defender ought to be only found 
his juſt Debitor, and the Purſuer ought not to be excluded by this indire(t 
dealing, from his juſt Debt,” which is in effe& all that he has, but the Defen- 
ders Exception ought to be Repelled.' This Exception was admitted by the 
Lords, notwithſtanding of the Reply, for the Lords found, that Executors be- 
ing Confirmed, the Proceſs brhoved to ceaſe againſt the Intromettors ; and 
if any fraud were done by the Excipient, the ſame in this place could not - 
clude 
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dude this Aion, and if the Fxcipient,made.any promiſes to.rclieve the, Exe= 
cutor, the Purſuer:had, his. Aion. Competent, againſtſbim thereupon, ater 
that the Executor: was found: his Debitor. AQor. Miher,. Alter. Gibs 
ſos Clerks ,7id, July. 14, 1626; Smith contra Gray, | | 

L. Tulliallan:contra-ls, Clackwanvarn, Eodeme die, 

N a -Suſpenfion' berwixt'the L. of Tailalan, againſt - L. Clackwanay, 2- 
| oe the payment of the Principal Sumof 4000 merks,and-Annualrent there- 
of; which Sum | Thlial/ar was obliged to payto the L, of Clackmanan, and his 
Spouſe, and the longeſt liver of them two, at Whitſunday, 1625, And incaſe 
of their deceaſes, to Alexander ' Bruce their Son in Pee-z and upon this Obli- 

ation follows Infeftment afrer- the ſaid Term of the faid/ Annualrent, for 
the ſaid principal Sum, to the ſaid L, Clackwanan, and his Spouſe in Liferent, 
and to their ſaid Son in Fee. In the faidObligation it is Provided,that the Su. 
pender ſhould be obliged to pay the principal Sum, at any Term whereat he 
ſhould be Charged, notwithſtanding of the Inteftment without Requiſition, to 
the ſaid L, of Clackmanan, his faid Spouſe,and their ſaid Son,m- manner foreſaid:; 
in this Cauſe it being cofntroverted, if the L. of Clackwanan might Charge for 
the principal Sum, ſeing he remained naked Liferenter thereof, and the Fee 
was eſtabliſhed in his Sons Perſon, by the Infeftment taken thereof in that ma» 
ner, afterthe Tetm defſtinat in the Bond, for payment of the principal Sum, 
whereby it was contended, that the Literenter could not uplift the Sum in Pre= 

judice of the Fiar, but only have hisLiterent of theAnnualrent of the lame,ſpe- 
cially the Fiar being deceaſt, whoſe Heir would havethe-undoubted Right to 
the faid principal Sum, after the Liferentersdeceaſe. The Lords found, that 
notwithſtanding of the Infeftment of Fee, ſtanding; in- the Perſon of the Son, 
that the Father might Charge for the principal Sum, and uplift, and diſpone 
upon the fame at his pleaſure, in reſpect of the Clauſe.and Provifion fore= 
aid, conceived in-the Obligation, which bore, That the Dehitor, notwithſtand.- 
ing of thelnſeſtment, ſhould remain obliged to pay the Sum to the. L.of Clackmannan, 
bis jaid Spoyje,and their ſaid Son, in manners foreſaid; Whichj words,viz.( in ma« 
ner foreſaid ) The Lords found, ought to be ruled, by the preceeding,Clauſe 
of the Bond, bearing the Debitor, as ſaid is, tobe obliged to pay the ſame 10 hin, aud 
his Spouſe at the Term of Whitſunday, 1625. and incaſe of- their deceaſes, to. their 
Son, Bythe whichClauſe the Lords tound,thatPower remained with the Fatber, 
in bis own time to uplift the Sum, and ule the ſameat his pleaſure, fo.long as 
he lived; and that the Fee only was acquired and conferred, to be in theSons 
Perſon, incaſe of the Fathers deccaſe, who being on Lite, might Charge for 
the principal Sum,and imploy the ſame at his pleaſure. And this was found, be- 
caule he had Charged for the principal Sur, upon the which Charge, the Suſ. 
pender had provided the Money, and Conſigned the fame, albeit Clackmarn- 
an Alledged, that he was only a naked Liferenzer and thaz the Fee remained 
with his Son, and his Heirs,ſo that be had no Right to Charge for the principal 
Sum3 and ifhe had uſed any Charges for the fame, he paſi therefgom, and de- 
clared, that he Charged only at this time, foe the bygone Annualrent thereaf; 
which Alledgance was Repelled by the Lerds, for they foupd that Tubialtzr. 
upon that Charge had reaſon to obey, and might lawfully have payed the 
Sum to the Charger, or Configned the ſame; and that the Fathers Deglara- 
tion foreſaid, ſhould nat prejucge him, who had. Conſigned the Money, 
ARor. Primroſe, Alter, ay Clerk. Yid. Feb, 20 1629. L, Driugnſpl- 
bo, January 18. 1625, Wat, Feb. 22, 1623, Geitch. | 


L. Preifon-Grange and Dich contra Hamilton, November 8. 1626; - , - 

\p an AQion purſued at the Inſtance of the Laird Preſton-Grauge,angd Yill- 
am Dick, againſt Fohn Hamilton Burges of Edinburgh, for delivery of an, 

| Ff 4 Obligation 
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Obligation of 2000 merks madeto him, by the Purſuers, to be deſtroyed by 
them, in reſpeR of a Back-Bond, made by the Defender to thei, whereby hy 


pbliged him to Re-deliver the fame Bond to them, incaſe he fulfilled not; 
Condition expreſt in the ſaid Back- Bond, which Condition the Purſuer fyb, 
ſumed, the faid Defender had not fulfilled, and therefore they concluded 


conform to the ſaid Back-Bond, Re-delivery of their ſaid Bond. The Defen. 
der Alledged, that this Aion ſhould abideContinuation, being tor delivery of 
Writs, and in effe& reſolving in a Declarator of a Failzie, for not fulkilin 


of the Tenor of the Back-Bondz which nature of Action he Alledged ought 
not to be ſuſtained, without Continuation. This Alledgance was Repelleq, 
and the Action was ſuſtained, without Continuation, upon the firſt Sum 
ſcing the Purſuer produced the Back-Bond, whereupon the Summons was foun. 
ded inſtantly, and the not fulfilling of the Condition thereof, wasa Negative 
which proved it Self, nothing being alledged to purge the fame but thi 
Reaſon will appear to Militat, in all Declarators upon Failzics, whercin al. 
beit the Evident, which bears the Condition, be inſtantly produced, and that 
the Failzie be a Negative, which proves it's Self, yet Continuation isever 
found neceſſary, that the Party being twiſe Summoned, may be heard tocom. 
pear to purge the Failzie, orto propone his other competent Defenſes, neither 
will Decreet be given upon the fir{t Citation, yet the Lords found here no 
neceſiity of Continuation, no more than if any Party had by his Bond oblige 
ed himſef to deliver any Writ,and if he had been purſued for delivery thereof, 
in that caſe the Bond being produced, there was no neceſſity of a ſecond 
Summons, lo the like in this Caſe,but this ſame inſtance was doubted ot by 
ſome of the Lords, yet it was tound #t ſupra. Actor, Mowat & Stuart. Alter, 
Cunninghame, Hay Clerk, Yid. Feb. 8. 1627. Robert Ker. 


Wyllie contra Bellenden, November 15. 1626, 

F an Aion purſted at thc Inſtance of James Wyllie, Son and Heir to um- 
uhile Williaw Whllie Writer, againſt Sir William Bellanden of Brughton, 

for Poynding of the Ground for an Annualrent, and alſo for payment ot the 
ſaid Annualrent, by perſonal Execution againſt the Defender, This Purſuit 
was inſtrufted by ProduRion of a Seafin of the ſaid Annaalrenr, given tothe 
Purſuer, bearing the ſame to proceed npor a Precept of Clare Conſtat granted v 
him,as Heir to his Father,by the Lady Brughton,s Commiſſioner, and having jout 
to receive Vaſſals and Tennents, in name of the ſaid Defender her Son; which Pre- 
cept of that Tenor, was Inſert in the Seafin, but nothing was produced but 
the Seaſin, The Lords found this Sealin was not ſufficient, to produce this per- 
ſonal Aion, againſt the Defender, ſeing it was neither Lybelled, nor Reply- 
ed, that the Defender was Heir to the Perſon Diſponer of the Annualrents, to 
the Purfuers Father, without the which were alledged, albeit the Real Action 
might be ſuſtained, yet the Perſonal could not be granted againſt him; and allo 
the Lords found, that the ſaid Seaſin was not ſulficient, to produce the Kell 
Action, except the Precept of Clare Conſftat were produced, and the Ladies 

warrand to grant the ſame, whereto it was Relative, which the Lords ordained 

the Purſuer to produce, before Proceſs could be fuſtained upon that Seaſin, 

AGtor, Mowat, Alter. Primroſe. Gibſon Clerk. Vid. in July 5. 1625. L. 4iton, 


Maxwel contra Graham & for the Perſonal ARion,E.Galloway,, both there cited. 


Galbraith contra Cunningham, Fodeme die. 
| hee Galbraith, as 4ſligncy made by Sir | ous Stuart of CHethven, purſues 


Andrew —_— Brother to the L. Glengarnok, for payment of a Sum 

contained in a Bond made by him to the ſaid Sir Joh», and made in lreland, 

and after the manner of Bonds formed in that Kingdom it being Alledged,tt 
t 
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the Defender could not be purſued in Scotland, in reſpe& it was a Purſait 
founded upon an 1ri/þb Bond made in that Kingdom; and purſued againſt the 
y befl Defender, who with his Wife and Family were aQual Refidenters tn Ireland 
nota animo remanendi, And where he had ſo dwelt, and remained theſe 14 years 
fub- WY by-paſt z Jikeas he was Denized an 1riſþ man, and ſo ought to be purſued in 
that Kingtom, as his proper Foruw. This Alledgance was Repelled, m 
fer. WM reſpeR the Defender was a Scoti/h man, and that the Purſuer declared, that 
ry MM he fought only Execution againſt the Defender, for ſuch Lands and Goods, 
ling W as the Lefender had within Scotland, And which the Lord: ſuſtained, for that 
ughe MW effec, Ir being alſo Alledged, that the Bond was null, becauſe it wanted Wit- 
netles, and deſigned not the Name of the Writer and ſcing it was ſuſtained, 
ons, MW to produce Action here in Scot/and, it ought to be Judged by the Scots Laws. 
oun- MW Tliis 4lledgance wasalſo Repelled, in reſpe& the Purſuer offered to prove 
ative MW by the Cuſtom of Ireland, that Bonds made after the Tenor and Form of this 
thi W Bord produced, was ſufficient, and that it was the Cuſtom in that Kingdom, 
nal W to make them ſoz Which Cuſtom and Form the Lords found ought to be 
that MW proven, and admitred the ſameto Probation, Actor, Belfhes, Alter. Cunr#1- 
ever MW gbame, Grbjon Clerk, Yid Decem, 6, 1626, Stranger in Middilburgh, Feb. 15, 
com. W 1630. Hayper, March 7, 1629, Muirhead, March 11. 1624, Letitia Heth. July 
her W 27.1633, Gordon. July 3,1634. Melvill, Novem, 16.1626, bctwixt thir Parties 


blig- Chalmers contra Marſhal, Noverb, x6, 1626, 
Decreet being obtained at the inſtance of James Chambers contra Marſhal 
A and White, as Intromettors with the Gear of a Defun&,who was his De- 
t by bitor. This Decreet being Suſpended by one of the Defenders, upon this rea- 
\lter, MW fon, that he could not be Charged for the whole Debt, but only for the equal 
half thereof, ſeing the Sentence was given againſt them both as Intromettors, 
which was proven by the Sentence,and was not given againſt them andilk one 
of them, conjun&ly and ſeverally, the Sum therefore behoved to divide, The 
un 8 Lords found, that the Sum contained in the ſaid Sentence, ſhould divide bee 


von, WF twixe the two Defenders; for albeit if any of them had been purſued alone 
i the WF for the whole, and that it had been proven, that that one perſon 'conveened 
c!ut WY had intrometted, that perſon alone would have been Decerned in jolidum to 
orle pay the whole Debt z yet (eing there was two conveencd and proven againſt 
ed i then both, , and Decreet given againſt them both, Therefore the Lords 
PPV WM found, that the Sum ſhould divide betwixt them, * ſeing the Purſuer had elec- 
= ted them both to be purfued. The Lords, notwithſtanding of this Deciſion, 


uſes to decide where two Executors are Decerned to pay to a Creditor, yet 
"PW that Creditor may feek Execution upon that Sentence againſt any of the two 
eplf- Executors,Decerned ##* ſolidum for the whole Debts, without diviſion in hocca« 
5,0 Wl ſs, viz. If the Creditor do prove, that that Executor, againſt whom he ſeeks Exe« 
cution for the whole, 1ntrometscd with as much ofthe Defuntss Goods as will ſatr:fie his 


_ whole Debt, and no otherwiſe. But this was not ſuſtained againſt any one o 
ha the two Intromettors,as ſaid is, Scot Clerk. Vid.Olt. February 1626,L.Caſhogill. 
os T © Decemb, 1628. Sowtar. 

ealin, Galbraith contra Cunninghame, Eodem die. 

Aiton, N the foreſaid Action of Galbraith contra Canninghame mentioned ſupra, 


4 '5 November, an Exception of payment of the Sums contained 
in the Bond being proponed, and offered to be proven by Witnelles, 
which the Defender A ledged was admillable to be proven hoc modo, being 


_ payment of an Iriſh Bond, and payed in Ireland, where the form in that Coun- 
land trey allowed Probation ” Witneſſes. The Lords found this Exception pro- 
\ that bable after that manner y Witneſſes to be Relevant, the Defender alwayes 
of” Ge proving 
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proving therewith, that by the Laws of Ireland, payment of Sums containeq 
in ſuch Bonds, may be proven by Witneſſes, and that that Probation by Wi. 
nefles is received and allowed by the Iriſþ Lawsz neither was it reſpe&ed by 
the Lords, where the Purſuer Replyed, that this Purſuit being made in Scop. 
land, and betwixt Scots-men, the Probation ought only to be admitted there. 
fore, which is allowed by the Laws of Scotland, which was Repelled, be. 
cauſe the Bond being made in Ireland, and after the manner of the Laws there, 
albcit betwixt Scots-men, the payment might be made, and proven to be made, 
according to the ſame Laws where the Bond was granted, and fo it might be 
dillolved as it was knit, Partibus ut ſupra. 

The like Deciſion was done pexwlt. Feb, 1633. betwixt L. Balbirnie and L, 
Urtill,whereto Scot was Clerk,that a Bond made of borrowed Moneys, done 
in England betwixt two Scots-men then remaining in England animo remanen. 
di, and made after the Enghſb form of Bonds 5 being purſued for payment 
here in Scotland, and payment thereof being alledged to be made in England, 
and off. red to be proven by Witnefles, which was .alledged oughtto be received 
by the Laws of England, where both the Bond was mad«,and the payment there- 
of. This Exception to be ſo proven was found Relevant, albeit it was Al- 
ledged to the contrary, that it ſhould not be proven but by Writ, or Oath of 
Party, conform to the Laws of Scotland, where the Purſuit was moved 3 not- 
withſtanding whereof,the Exception ſo tobe proven was admitted,the Cultom 
of England being proven. Nam Regulariter probatio fit ſecundum conſuetudinen 
loci, ubi ſolutio fieri debet, Socin, ©&- Bartol, 


Seaton of Meldrum Supplicant, 21, Novemb. 1626, 

' A Supplication being given in at the inſtance of Seaton of Atl. 

drum, making mention that he had raiſed Brieves for ſerving of himſelf 
Heir to umquhile Mr. George Seaton 3 therefore he craved warrand trom the 
Lords to the perſons of Inqueſt, for Diſpenſing with the Rebellion of the laid 
umquhile Mr. George, and that they ſhouldproceed in the Service of the (aid 
Brieves, notwithſtanding that he died Rebe], and was at the Horn; and this 
was defired, in reſpe ot the common Clauſe of all Brieves, bearirg, 10 c«$- 
moſce that the Defun@ died at the faith and peace of our Soteraign Lord, &c, lis 
Bill was refuſed, becauſe the Lords found, that 1t was not proper to them to 
diſpenſe with Hornings or Rebellion, for that was not ſo jurrgd:@7onis, bur only 
Imperii & poteStatis Regiz 3 and that it was only proper to the King to Daſpenie 
therewith, albeit of Reaſon ſuch Diſpenſations are unneceſſarly fought, tcing 
the perſons of Inqueſt are ever in uſe to ſerve, notwithſtanding that the De- 
funct,to whom the Serviceis ſought, died Rebel 3 and if that ſhould be found 
to be a fault of the Service, and of the Retour followirg thereupon, many 
Services would fall; for by this proceeding of the Service none is prejudged; 
but by the contrary, the Heir ſerved is lyable to the Creditors tor the De- 
funas Debt, and for any thing for which he was Rebel; only the doubt may 
be,if an irreſponſal perſon ſhall be ſerved 'Heir and yet whether he be r«ſpon- 
ſao r not, that hath noco-incidence with the caſe frefaid, and wakes nothing 
concerning the DefunQs Rebellion, either to help or hinder the diſpenſing 
therewith, which was defired : So the Lords thought it needed not to be crav- 
ed to be diſpenſed with, in regard of the foreſaid Clauſe, by reaſon that Clauſe 
was to be underſtood of Forfaultries, which made Forefaulted perſons to be 
repute to have died,not at the Faith and Peace of the King, and not of common 
Rebellion and Horning. Yid. 19 Fune 1630 E, Crawſurd. 

In ſpeciat Declarators, after the general Declarator, the Rebel needs not 
to be called, whenthe Debitors to the Rebel are ſpecially conveened, becaule 
theDecreet of genetal Declarator puts the Donatar inthe Rebels place, oy” 

c 
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the fame holds when the Rebel is dead, thut his Executors need, not to be 


called to the ſpecial Declarator,- nor no other perſon who might repreſent him 
of the Law, 2$ Heir or Executor. 


Glen contra Binnie, &c. Novemb. 24. 1626; - 
N adouble Poynding raiſed at the inſtance of ſome Tennents of Burrow- Land 
] in who were diſtreſſed for their Maills, at the inſtance of Glez on 
the one part, and by Binme on the other part Glens Right was a Tack Set 
to him by bis own Son, who ſhortly after the Date otthe Tack became B.nk- 
rupt 3 and which Son by his Contra@ of Marriage, was appointed to be [n- 
ft by his (aid Father (who was alſo Party-ContraQter in the faid ContraQ of 
Marriage) in theſame Land, and according thereto was Infett therein. This 
Tack bore in the Narrative thereof, that notwithſtanding of the Provifi.n 
made to the Son by the Father, contorm to the foreſaid Contrat 5 yer at the 
date and time. of the ſaid Contra, it was conveened verbally betwixt the F a« 
ther and the Son, and the Son promiſed that the Father ſhould retain the Poſ- 
{lion of the ſaid Lands, wherein he was appointed to be Inteft, during all the 
days of his lifetime, notwithſtanding ot the Right to be given to the Son He- 
retably, by vertue of the ſais Contra, for fulfilling of the which promite and 
condition the ſaid Tack was Set ; and in reſpect of the which Tack, bearing 
the f4id promiſe, and'that the Father now Defender Alledged, that he had 
continued in real Poſlefſion of the Duties of the Lands Libelled continually,by 
vcrtue of the ſaid promiſe, ſince the date of the ſaid Contra many years, to 
the time of the Setting of this Tack : and that alſo he had uplifted a Terms Maill 
of the Land, fince the Date of the Tack, and fo the ſame was clad with Poſ- 
{Aſton ; therefore he Alledped, that he ought conform to his Tack to be an- 
ſv ered of thereſt of the Terms controverted, viz. all the Terms after that Terms 
whereof he had received payment, as (aid 1s3 eſpecially ſeing he needed not to 
prove any turther of the promiſe, than by the Narrative of the Tack, and that 
contorm to the At of Parhament anent Dyvours, that he was conrent to give 
Is Oath upon the true Cauſfe,and that the-promile was then truly madesfo that 
there was np neceſſity of any other anterior Writ, - The other Party Bmznie 
Alleged, that he ought to be preferred, in reſpe& the Tack was Set to the 
Father by the Son. who.was at the Setting. thereof in wednatione fugs,. and 
thereafter ſhortly became Bankrupt, and be was his Creditor, who had- Re- 
gilirat the Sons Bond a day before the Setting of the Tack, and had Compri- 
(ed the Lands,. and, was Infett therein beforeany Terms had paſt, except rhat 
one alledged uplifted by the Father, which one only Term could not make 
the Tack lawful againſt the Compriſer, there being nothing extant:in Writeo 
verifie any anterior promiſe 3 which promiſe made ſo fraudulently, the time 
of the Contrating of Marriage, ought not to be allowed, '«ſp: ciaWly where 
there is nothing to qualifie, but the aflertion of the Son, done io long after 
the Contra, and made to his own-Father, and in prejudice of him a lawful- - 
Creditor, who had done all diligence -- For as that Tack could not meet the-: | 
Sons Wite, who had her Conjun&-fee-right of that. Land given to her, if her” 
Husband had beendead, no more now ought the fame tq mert the Creditor, 
This Alledgance. of the Creditors was admitted, and the Fathers: Alledgance 
Repelled, and the Creditor preterred, ' and Decerned: to be anfwered and o-' 
beyed. Gibſon Clerk, Yid. 23 March 1624. Brown contra Haliburton.24. March 
1626, Gray contra Tennents of Fairniflat, 22 January 1630, (Mark Ker *; 
ad the Caſes there cited, | 
Berills Reli& contra his Creditors, November 25: 2626- =+* + 
N a Double-poynding betwixt the Relict, of George -Beril{ and:the Creditors 
of the ſaid George, Diſputing for the Maills and Duties of ſome Houles in 8- 
| Gg 2 dinburgh, 
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dinburgh, the Relict claiming the ſame, by vertue of her Infeftment of Conjunct. 
fee thereof, granted to her conform to her Contract of Marriage, whereby her 
Father in Law, Father to the ſaid George her Husband, 1s obliged to provide 
the Fee of the ſaids Houſes to his Son, and to her in Conjunct-tee 3 And con. 
form thereto, her Husband and ſhe was Infeft, and fo thereby claimed the 
ſaids Dutiesz And on the other part, the Creditors of the Husband of the Re. 
lict, who for Debt owing by the Husband,zhad Comprylcd the faids Lands,and 
ſo claimed the Right thereof, wherein they alledged they ought to be prefer. 
red totheRelict, in regard that before the Contract of Marriage,the Relicts Huſ. 
band, their Debitor was Infeft lawfully in the Fee of the {aids Lands, wheresf 
he was never Denuded lawfully by the ſaid Contract of Marriage, in favoury 
of his Wife,nor nootherwile, ſeing the Relicts Right lowed from her Husbandy 
Father in Law, who was Denuded by the preceeding Fee, given to his Son 
long before that Contract ot Marriage, and the ſame tiowed not from her Hul. 
band, for ſhe was Infeft upon her Father in Laws Reſignation, and not upon 
her Husbands Reſignation, who only had the Right, and ſtood then Intett, and 
not the Father in Law 3 {o that the Sons Right being Appryſed by his Credis 
tors, they ought to be anſwered, This Alledgance was R epelled, and the ke. 
li was preferred to the Creditors,in reſpe&t of the ſaid Contract of Marriage, 
containing the ſaid Proviſion of Fee, and Conjund-tee made by the Father ty 
his Son and Good-1Jaughter, which Contract was Sublctibed by the Son, and 
who thereafter was Infeft with his Wife in the ſaid Land, and thereby the iu: 
band had in effect paſt from the prior Inteftment,Subſcribing the Contract,anl 
accepting the poſterior Infeftment, conditioned in the Contra, and 1o t'e 
caſe of the Relict was thought more juſt and favourable, depending upon a 
Contract of Marriage, whichought not to be Eleided by any fraudulent ded 
done by the Creditors ex poſt faFo, after the ſaid Contract and Intettment ot the 
Relicts, Actor. NMiowat, Alter. Stuart. Gibſon Clerk, 


Turnbul contra Scot, Eodem die, 
=— Lords found in an Action betwixt Twr»bu! and Scot, a Bond prody- 
| ced for verifying of a Triply, admitted to, Turnbuls Probation, where. 
by the Maker of the Bond was oblig'd to Diſcharge a Reverſion, granted to 
him co be null, becauſe it was not Regiſtrat in the Clerk of Regiſters Books, 
conform to the Act of Parliament ano 1617, and therefore' found the Triply 
founded thereupon not to be proven z and this was found, notwithſtanding that 
the Purſuer alledged, that the Act of Parliament foreſaid, extended not to 
Bonds made for diſcharging of Reverfions, and thete was not any mention 
made of ſuch Bonds in the ſaid Act, and whe Lords could not extend the Act of 
Parliament further than the very words thereof bore z notwithſtanding of the 
which Alledgance, the Zords found the ſame null, for not Regiſtration as ſaid 
1s, becauſe the Act of Litiſ-conteſtation found the Alledgance founded upon 
a Bond todiſcharge the Reverſion, to be als ſufficient as a Diſcharge thereot 
and fo if it was equivalent to a Diſcharge, they found that it ought to be of 
the nature of a Diſcharge in that point, which without Regiſtration could not 
have been ſuſtained ; and this was found, being proponed not by him who 
made the Bond, but by, another third perſon, who had acquired the Heretable 
Right from the Maker of the Bond after the making thereof, and whom the 
Lords found to be a competent Party, and to have ſufficient intereſt to pro- 
pone that nullity ; albeit the Purſuer alledged,that the Act of Parliament ad- 
mitted that to be proponed only by one, who had abetter Right, in which 
caſe the Proponer was not, whoſe Right was after the Purſuers Right and Inhi- 
bition execute thereon, which was Repelled, and the Bond found null, Aor, 
Stuart. Alter, Cunninghame 8 Scot. Gibſon Clerk, Vid, 29 Fuly 1623, E. 
OH ariſchal. 2 March 16 36, E. Tullibarden, E. Kinghor# 


The Decifions of the Lords of Seſſion, 1626. 237 


E, Kinghorn contra Wood, Eodem die, 
Jv: Declarator of Eſcheat at the inſtance of the Earl of Xinghory againſt 
Wood, one compearing for another Donatar, who kad obtained a Declarator 
already upon a prior Gift z and the Earl Replying, that by a Back-bond civen 
by that prior Donatar to the Theſaurer, the Donatar was oblig'd to uſe the 
Gift, by the advice of the Theſaurer, he being refounded ot his Charges, to 
the effect that no Creditor of the Rebel ſhould be prejudged; whereupon the 
Purſuer ſubſumed, that he was content to pay him his Charges, and ſo having 
obtained a ſecond Gitt, he ſhould be preteried, This Reply was nor (ſuſtained, 
albeit the Bond, which was produced, ws ot the Tenor toreſaid , for the firſt 
Donatar was found by the Zords, notwithſtanding ot the forelaid Bond, to 
have good Right to the Rebels Goods, as long as there was not a Creditor of 
the Rebels to claim the bencfite thereof z in which caſe, it any Creditor ſhould 
compear and alledge Right to the Bond, eocaſu the Donatar was holden to uſe 
the Gitt after his own ſatisfaction,tor ſatis/ying ot the ſaidCreditor compeating, 
by the advice of the Theſaurer : But this wzs not found to be competent to 
another Donatar, who could never have Right by vertue of the (ſecond Gifr, 
he not being a Creditor, to fruſtrate the fiiſt Donatar of the benefice ot the 
Eſcheat z neither was it found, thar the ſaid firſt Donatar could be compelled 
to receive ſatisfaction for his Charges, given out for Compoſition and other= 
ways, and ſo to quite his Right, but at his own pleaſure, it he pleaſed ſo do, 
and no otherways, 

In this ſame Proceſs alſo, the Lords found, that'a Gift of Eſcheat, granted 
of all Goods, &c, pertaining to the Rebel the time of his Rebellion, and bear- 
ing no other Clauſe,. nor extending to no other Goods which he had acquired 
fince his Rebellion, or before the Gitt, could exrend to no more than was ſpes 
cifice diſponed, and would not comprehend any Goods which the Rebel had ac<- 
quired within the ſpace of a year after his Rebellicn , for the King might by 
anew Gift Diſpone the ſame again . and where the Gift bore the Diſpoſition 
of the Rebels Goods, which he had the t'me of the Denunciation, or lenſine, 
and ſhou!d acquire thereatter, while he were relaxed, they found, that ſuch 
Gitts of that Tenor, would extend to all rhe Goods which the Rebel had at 
the time of his Rebellion, or at the time of the Gift, and alſo atany time after 
the xebellion, and before the Gift'; and ſicklike,which he ſhould acquire with 
in a year after the date of his Gift, he remaining at the Horn unrelaxed all that 
time, to the which ſpace the Lords tound, that Gifts of the Tenor foreſaid, 
could be extended at furtheſt, and not any longer, othetways it ſhould 
confound Gifts of ſimple Eſcheat 2nd Liferents, Actor, Hope 8 Rollock. Alter; 
Stuart, Gibſon Clerk, FYid, Penult Feb, 1623, L, Eſſilmont. 2 Feb, 1627, 
Lens Somerwel. 


E. Kinghorn contra Wood, November 28, 1626, 

N the above-written Declarator of the Earl of Kinghorn, an Exception be- 
| ing proponed upon a prior Gift granted to another Donatar, as is above- 
mentioned, the ſame was Elided by two Replyes, the one bearing, T hat 1he 
Gift was taken to the behove of the Rebel, remaining Rebel the time of the taking 
thereof, and alſo being Rebel the time of the granting of the Purſuers Gift , Which 
Reply the Lords found Relevant, notwithſtanding of the Defenders Duply, 
bearing, That his Gift was good, notwithſtanding that the ſame was taken 10 the 
lebels own uſe, in reſpe that he was now relaxed from the Horn, and ro Creditor 
teing prejudged by the taking of the ſame 10 hit own uſe, he ought to be prefirred, for 
was lawſul to the Rebel to take it to himſelf, there being no Creditor thereby hurt 
md be now being Relaxed, This Duply was Repelled, and the faid Reply ſul- 
tuned, ſeing the Rebel being Rebel, oy at the Horn un-relaxed, the time - 

12 3 the 
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the taking of the (aid Gift, granted to the Purſuer, his Relaxation ſenſyne 
could not hinder theKinggeffectually ro Diſpone the Elcheat to a ſccond Do. 
natar ( if the firſt was taken to theRebels own behalf Jand which was ſuſtain. 
ed, albeit there was no Creditor thereby hurt : For the Gift being taken tg 
the Kebels yſe, continuingin his Rebellion was alike, as if 1t had been Gitt. 
ed to him{tlf, quo caſu there was place to aſecond Donatar, to acquire a ney 
Gift, atany tive before the Kebels Relaxation. as the Gitt givc1i i0 the Pur- 
ſucr was,at-the acquicing. whereof he was no! Relaxed 3 Allo this F eply was 
found Relevant, viz; That the 41d prior Gift granted tothe Excipiert, was 
procured upun the [ravels and t.xpenles of the Rebe] himſelf, v hich he offer. 
ed to prove by the Officers, ano Viembcrs of Court, as uſt 1s in ſuch Caſes, and 
which the Lords ſaſtained, as ſuthcicnt per ſe, without any turcher IIv{{gance, 
that it wastaken to the behove of the Kebe],to infer Simulation. \nd the Loras 
admitted the ſame in- theſe Terms, to the Purſuers probatiun. Yd. July 6 
1627. B. eAnnandale: Niarch 11: 16.9. Douglas , 


contra ©A/ owat, Fodem die, 
N an Attion for the price of an Horle, purſued at the Inflance of a Stabler 
J in Edinburgh, againſt Jawes Mowat Writer; The Loras found, that the 
Defender was fubje& 10 pay the Price of the Horle hired by him, ard not 
re[tored 1g4in;Albent he Alledgud,thar he « _ not to be found lubjcC there- 
in,in reſpect that he having borrowed his Horſe to a part agreedupon,he was not 


hulden, nor aſtricted to keep him, but the Purfucr ought to have ſent for his 
Horſe ag.in, or ro have (int any voy with him, to have brought -him back, 
which not being done, 'but the HHorte having f(tiraycd away, or being ſtollen 
by the Detenders tault or knowledge, it cannot he uupured io him, which tx. 
CEPtionN was R cpclle, for conduti or equi of the Law, won tentlur ad eftimeali- 
Omer, [1 Founs per caſum worialur fine calp.1 ſuaye QUAMPIS Ml caſu nom teneatur, 


tamen de culpa tenetur etgam leviſſuma, ut c5t i Lart,ad { eg, þ ut certo. S. Nunc 
ndendum & < ſedinterdum jj Commudut © conduttor ret emolilts renmentloultys 
temps, non videtur reconducere, 1mo tenctar furl. 


Hope & Nicolſon contra Nicolſox, November 28, 1626. 


R, Thomas Hope and \ir, Thomas Nicoljon having upl:|tted Tome Sums 


_ of Money pertaining to umquhile Mr. Thomas Nicolſon, which he had 

laid on Land 3 avd having payed the ſame to a Creditor of the faid Mr, 76. 
mas; they procured from that Creditor an Aiitgnation 1n their favours of that 
Bond made to the Creditor, which they procured, for their Security, and 
Warrandice of a Renunciation made by :Mt. Fawes Nicolſon, Son to the faid 
umqubile Mr. 7 hewas, ot theſe Sums upen Land, up-lifted by. them as faid is; 
in the which Renunciation they were obliged to cauſe the ſaid Mr. James Ra- 
tifie the ſame at his Majority, When this Affigoation was ſo made by the 
Creditor, theſaid Mr. James, who ſhould have returned the Aſignation with 
the principal Bond, which was payed, and with the returning whereof he was 
intruſted, ignorantly being a Minor, cancelled his Fathers Name out of the 
Bond, not knowing what of Law was to be done, whereupon he being con- 
veened for the ſaid cancellation, at the Inſtance of the ſaid Mr: 7 howas Hop, 
and Mr. Thomas Nicolſon, who arc bound for.him as Cautioners foreſaids, aod 
who for their Relief, acquired the ſaid Afſignation;to hear and fee the Premiſles 
verificd ; And therefore, that the ſaid Bond Cancelled by him, ſhould make 
als great Faith againſt him, as when it was whole. The Lords ſuſtained this Pur- 
ſuit Summarly, upon a Supplication execute againſt him, but further'Proceſs, 
to be proven by his own Qath, and by his Oath found it proven againſt him, 
to infer rhe forelaid Concluſion, tcing it was only craved againſt himſelf, - and 
no 
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no other, albeit he was a Minor, And tho that it was doubted, if ſuch a Sen» 
tence upon his own Confeſſion, being Minor, could be valid, but being in ſas 
ſuo, &- in quaſi maleficio, and only craved againſt himſelf, and he not oppon- 
ing thereto, the Lords decerned. Likeas after the pronuncing of the Seftence, 
the aid Mr. Jewes compeared Perſonally before the Lords, and by his great 
Oath, being ſworn made Faith, that he ſhould never come againſt the Sen» 


tence, whereupon the Purſuers asked Inſtruments, Partilus preſentibus. Gib- 
ſon Clerk. | 


[L. Smeton contra Relic of Spiers, November 29, 1626. 

N a ſpecial Declarator, at the Inſtance of the L. Svetong Donatar to the 
Lifcrent of Lidderdale of St, Maries l{le,again(t the Reli&t of Wil- 
liam Speirs, who was conveencd 'as Intromifſatrix with a Debt of the 

Rebels. T he Lords found an Exception of Nw{/utie proponed againſt the Horn- 
ing, whereupon the General Declarator was Decerned, to be Relevant bear- 
ing, That the Charge of that Horning,was a Charge to find Camtion of Law-borrows; 
likeas before the Denounciation, and within the days of the Charge,Caution 
was found, and he produced the At of Caution, which was dated before the 
Denounciations the date of which Denounciation was contained in the De- 
creet of General Declarator, in reſpect whereof, the ſame being inſtantly ve. 
rified , the Horning was found null, notwithſtanding of the Sentence of Ge- 
neral Declarator 3 for this was proponed for a Creditor, who was not called 
in the General Declarator. ARor. Lawty. Alter. Foulis. Gibſon Clerk, 


Forſth contra Forſyth, Eodem dit. 

N an Action at the Inſtance of one For/y1h, one of the Bairns of Forfrh his 
Father Brother, who was left Executor, by the Pugſuers Father, for pay- 
ment to this Purſuer, as one of the four Bairns of the DefunG&, of his fourth 
Part of the Defuncts Third, [ntrometted with by the Detender Executor fore- 
ſaid. The Lords ſuſtained this Action at the Purſuers Inſtance, tor his Part of 
the ſaid Third, without any Defalcation to be taken theretrom, in favours 
of the Defender, who Alledged that he had Right to retain the Third of the 
Defun&s Third, he being left Executor to him, in reſpe& ot the Act of Par- 
liament, 1617. anent Executors which provides the ſame, and that the 
Bairns of the Defunct has only Right to the two Part of theſaid 1 hird, which 
Alledgance was Repelled, in reſpe@ that the Defun& had letr in Legacy to 
his Batrns,all which his own Third would extend to, which being ſo exhauſt- 
ed with the Legacies made by the Defunct, The Lords found, that the Exe« 
cutor hoc caſs had no,Right to any Part of the Third, by vertue of that: Act 
of Parliament. In this Proceſs alſo the Lords found, that any one of the Bairns 
might purſue for their own Part, albeit the reſt of the Bairns were neither 


Summoned in this Purſuit, nor yet affilted the Purſuit. Actor.” Altet. 
Rollock. Hay Clerk. | 


Scot and his Father contra L. Gallaſtiels, Eodem die. 
N the foreſaid Suſpenſion at the Inſtance of Scot, Son to the Laird 
Harden, and of the Good-man of Harden his Father, againſt the Good- 
man of Gallaſhiels, who had charged Hardento employ upon Land to. his faid : 
Son,& to his Spouſe inConjun@-fee,who was GallaſhielsDaughter,theSum of ten 
thouland pound,conform to a Contra of Marriage, betwixt the ſaids Parties, 
whereby Harden,was obliged to pay the.ſaid Sum to his ſaid Son, to be employed 
in manner forelatd,by the fight of Gallaſhiels; Harden being charged toemploy to 
the uſe of the longeſt liver of them two, as ſaid is, produces aDiſcharge,upon the 
Payment made of the ſaid Sum,to hisSon,towhom he is obliged to paythe ſame, - 
& Suſpends thereuponzAlledgingthat by theContraRhe is only obliged to piy 
Gg 4 to 
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to him the ſame, which he hasdone, and fo that he cannot be charged any fur. 
ther, 'ſeing he is not —_ to employ 3 and that his Son is the Partie, who 
ought only to be charged to employ the ſame ro his Wifes uſe, who is Re. 
ſponſal todo the ſame 3 and being charged will fulfil it. The Lords, notwith. 
ſtanding of this Reaſon, and of the "= 0p made to the Son, found the Let. 
ters Orderly proceeded againſt the Father, ay and while the Sums were em. 
ployed to the uſe of his Sons Wife in Liferent, and found that he was not |j- 
berat by the ſaid payment made to his Son, in reſpect that the payment way 
appointed by the ContraR, to be made to his Son for that end, viz. to be em- 
ployed, &c. which the Father ſhould have cauſed to have been done, at 
the payment to his Son, and which ſhould have been done at Gallaſhiels ſight, 

otherways the ContraCt betwixt the Father and the Son might be eaſily Elieded, 

in all ſuch caſes, 'to the prejudice of the Sons Wife, AQor. Belſhes, Al. 

ter, Scot, Gibſon Clerk: Yid. Jan. 9. 1623, Marſhelf contra Mar(hel, and the 

Caſes there cited, March 23. 1624. L. Belitane, 


Viſcount of Stormont contra December 1. 1626, 

N a Suſpenfion at the Inſtance of the Yi/ſcount of Stormont, againſt a Man of 
] Mr. Harie Chaip's, wherein the Suſpender offered Cempentation to a part 
of the Sum, contained in the Sentence, which was Suſpended, with a like Sun 
owing to him, by the obtainer of the Sentence 3 and which Debt he inſtant- 
ly verified, by produQion of the Writ, bearing, the Debt ſubſcribed by the 
Charger, or by his Cedems, before the CA ſſignation made tothe Charger, which was 
all one; For the Lords are in uſe ro admit Compenfation coder modo 1- 
gain(t the Aſſigney, as againſt the Cedents ſelf. The Lords would not zdnit 
this Compenſation by way of Suſpenſion, albeit inſtantly verified ; ſcing it 
was not proponed before the obtaining of the Decreet, which the Lords found 
ſhould be then proponed, and was not admiſſable after Sentence z ſpecially 
the Sentence being given againſtthe Suſpender, at what time it was Compe- 
tent, and ſhould have been proponed, and he compearing then, and thn 
not proponing it, The Lords found it not admiſſable by way of Suſpenſion, 
in reſpeR of the 141 AC 12 Par, James 6. Which prohibits the ſame to be 
receivediby way of Suſpenſion (as was offered inthis Caſe) or by way of Re- 
duRion. ARor. Chaip. Alter, Hay Clerk. Yid, Jan, 11, 1627. bur 
clay: Decem. x, 1626, Lady Balbigno : Decem, 6, 1626. Lo.Kincleaven: 1C, 
Compenſatio admilti poteſt poſt ſententiam aliquando, nam eſt regula, quod ea pereny- 
toria, que venit ad limitandam ſententiam tantum, ſed non ad impugnandan, 
poteft opponietiam poſt ſententiam, videtur etiam poſt ſententian opponi poſſe Con 
penſetionem, ubi non requiritur altior indago, nam ibi Aio eft inſtar Exceptionis, 

This Deciſion agrees with the Act of Parliament; but the ſame was never 
obſerved to my Memory before this time 3 For the Lords has ever been in 
uſe to admit Compenſation, by way of Suſpenfion, notwithſtanding of this Act 
of Parliament,which while now was not 3» virid# obſervantia, The like wa 
done Fanuary 17, 1632. contra 
where Compenſation in a Suſpenſion was not received, after Sentence given 
againſt the Party compearing, the Compenſation being then competent before 
the Sentence, and not then proponed. Hay Clerk. 


La, Balbegno contra L. Zauriſton, EFodems die, 

N an Adtion betwixt the Lady Balbegno contra L. LawuriF#on, The Lords 
[| would not receive an Offerand Alledgance of Compenſation of Vidual to 
meet the Nebt of a Liquid Sum, acclaimed by the other Partyin reſped the 
ſaid oFer was not de l:quido in liquiduws, conform to the 141 AR Par. 12, J«. 
6. Anent Compenſations, which ſo appoints the ſame, albeit the Party Com 


penler, 
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penſery to remove that Scruple, referred both the verity of the Debt of the 
ho Victual, and allo the Liquidation of the Prices of the Victual, to his Parties 
e- KÞ 0ath of Verity, which ſupplyed the inſtant Verification, and Liquidationzand 
h. EE was alike therewith, notwithſtanding whereot the Compenſation was retuſ 
ate ed,. but I think the Party here was not preſent to depone, and albeit he had 
Ne been preſent, it would have been refuled, ſeing it was not tound a Debt by a 
li- WW Sentence 3 and that the Party alledged, that it he had been purſued for that 
Victual, he had grounds to Elide that purſuit, whereby he would not have been 
m. Þ found Debitor therein. /. C, 20d eſt liquido proximum compenſari poteſt, ( ſicut hic 
at IN pparet )) ſed ratio decifionis ejt, quia liquidum fit per teſtes, vel per alias probationes, 
non autems per Confeſſronem. Ita L. ult. C. b. ts ilud hquidari permittitur quod bre- 
od, MW witer 19uidari poteſt, Vid, Decem, 6. 1626. Campbell contra L. K incleiven. 


Al- Jafſrey contra Gray, December 5. 1626. 
be N-an Action betwixt Jaffrey contra Grays where the Wife being conveen=- 
[ ed, as Intromiſſatrix with her Huſbands Goods, 'to pay aDebt owing by 
her Huſband to the Purſuerz pendente Lite, ſhe being Confirmed Executrix, 
of {ind having Confirmed a Teltament, and thereafter another of her Huſbands 
Creditors, having recovered Sentence againſt her, for payment of Debt ow- 
ing by the Huſband to that Creditor, which Debt exhauſted all the Gear 
contained in the ſaid Teſtament, and which Sentence ſhe had fatisfhed, and 
Reported the ſaid Creditors Acquittance thereon, whereupon ſhe having pro- 
med an Exception againſt the Purſuit torelaid, now puriuedz Alledging that ſhe 
ught ro be Afloilzied, in reſpect that ſhe was Executrix Confirmed, and that 
e had pay<d a Debt conform to the Sentence forefaid, which exhautted all 
he Free Goods 3 and theretore ſhe could not be conveened as Intromiſſatrix, 
he being Confirmed Executrix, and it ſhe had any further Intromiſhton with 
any more of the Goods and Gear of the Detunct, then ſhe had Confirmed 
Teſtament,the Purſuer might take a Dative thereof, but therefore ſhe could 
ot be reput nor convecneJ as [atromiflatrix, This Alledgance wasRepelled, 
and theAction ſuſtained again(t her as Intromillatrix,notwithſtanding of theTe- 
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\ be ament wherein the was Confirmed Executrix, and notwithſtanding of the De« 

Re. FErect obtained by the other Creditor, and payment alledged made of the Debt 
xhaulting the Teſtament. For the Lords found,that ſhe could not make pay= 


ment to another Creditor, in prejudice of the Purſuer, who had a Purſuit 
pending before the ſaid payment, and before that Sentence 3 but ſhe ought 


- 0 have Suſpended , upon double Poynding, where the Creditors Right 
nn. {01d have been Diſculled, according tothe force of the ſame, and their Di. 
mis, W'gence done by them, and thereby ſhe would have been in ſecurity, to pay 
-yer {the Creditor, who ſhould be found to have beſt Kightz and fo ſhe could 
n in Wt at ber ownEleCtion,prefer oneCreditor to another. Actor. Craig. Alter, Stu- 
Act Wt» Gibjon Clerk. Yid. June 14. & Jane 26,1625. Andrew Couper: March 19, 
ws 024 Barbara Cart, and the Caſes there Noted. 
Shaw contra Balfour, Eodems die, 

ven | Na Sulpenfion at the Iaſtanze of Shaw of Knockbill contra Balfour; wherein 
efore (RY a Reaſon being founded. upon a Diſcharge; The Charger Alledged,that the 

ad Diſcharge could not be ReſpeRed, nor could make Faith to prove' the 

\ealon, becauſe that Clauſe therein inſert, and whereon the Reaſon wasfoun. 
ord We was never communed upon, nor {ſpoken to- the Partie Subſcriber, 
1al co {Wier at therimeof the Subſcription of the Diſcharge,nor at any time before, 
& the WP"* wascautiouſly inſert therein by the Suſpender,. the time ot the Writing 


(creof, being all Written by bidet, nd ommitted to be read by him, he hav. 
NR OA. Hh | ing 
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ing read all the reſt of the Clauſes thereof to the Defender, and the Defender 
being then ov<r.taken with Drink before he ſubſcribed it, and that Clauſe 
reſerved un-read, which he referred to the Suſpenders Oath, T his was found 
Relevant in this ſame order of Suſpenſion, to be proven as ſaid is, albeit the 
Lords thought that this was a matter ot Improbation, and that it ought to be 
quarrelled as falſe, by particularly proponing the Alledgance of Improbation , 
lIikeas,others thought it of a dangerous preparative to take away Writs, - albeic 
Clauſcs were inſert therein which were not read at the ſubſcribing thereof, nox 
then communed , becauſe he who ſubſcribed the Writ, ſhould have read and 
conſidered the Contents thereot, betore he had ſer his Hand thereto, he be 
ing then Major, & 7ci ſue providus, and not doing that, 1t might be preſum. 
ed, that he had allowed what-ever was therein inſert, and conſented that the 
Maker ſhould inſert therein w hatſoevcr he pleaſed : W hich was Repelled, and 
the Allecgance againſt the Diſcharge ſuſtained to be proven by the Partis 
Oath, as {aid is, Actor, Kinroſs, Alter, Scot Clerk, Fid, 4 Ju 
1635, L, Monimusk, 4 Decemb, 1623, Hay contra Geichan, 


Campbel contra Lo, Kinclaiven, Decemb, 6. 1626, 

N a Suſpenſion betwixt Camphel and Lo. Kinclaiven, T he Lords would not 
a*mit a Reaſon of Compenſation upon a Debt of V:Rual, owing to the $h- 
ſpender by him who was Charger,to pay a liquid Sum contained in the Sentence 
obtained avainſt the Suſpender,albeit the Debr ot the ViRtual was inſtantly ve- 
rified by Writ, and the none Liquidation ot the Victual was alledged tobe 
no Impediment to the Compenſation, being reterred to the Oath of the Cha 
ger; Which the Lords would not admit, becauſe the Debt of the ViRual ws 
verified by a Contra only, whereupon no Execution was uſed; and it the 
Party had been charged to pay the ſame, he had Reaſons whetefore he could 
not be Debitor for the ſame, Actor, Stwars, Alter, King, Hay Cletk. Y 18. 1 De, 
1626, La, Balbegno. Eodem die, V , Stormomth, & 11 January 1627, Bari, 


Winram contra Executors of Dansken, Eodem dic, 

N a Transferring of an Action and Summons, putſued by Robert Winn 
againſt the Fxecutors of Mr, Henry Dansken, which Summons defired to 
be Transferred, was priviledged, becauſe part thereot was referred to the D& 
tenders Oath ; and the Defender being dead, the Summons being defired to 
be transferred in his Executor, againſt whom the Purſuer was to verifie the 
whole Summons by Writ, The Lords tound, that Summons could not bt 
transferred, becaule the Defender therein being dead, againſt whom the pri 
viledged Summons was ſuſtained, by reaſon jt was reterred to his Oath, whicl 
otherways being proven, would not have been ſo priviledged ; theretoretht 
cauſe ot that perlonal Priviledge ceaſing by his death, the ſame could not milk 
tate in the Purſuers tavour, to be transferred in the Executors of that Deſev 
der,againſt which Executor, that Summons with that Priviledge could not 

proſecuted, Actor, Stuars, Alter: Scot Clerk, 


Stranger of Middleburg contra Executors of Smith, Fodem die, 
ſ an AQton purſued by a Stranger of Middleburg againſt the Executors 
one Smith, tor payment of a Sum contained in the Detun&ts Bond made 
Flanders, which wanted Witneſſes inſert therein, The Lords fuſtained tht 
Bond, albeit it was Alledged that it wanted Witneſſes, and ſo was null, becall 
the Purſuer offered to prove, that it was the Cuſtom of the Country, thit 
ſuch Bonds, albeit wanting Witneſſes, yer were effeual againſt the Subk 
bers thereot s which the Lords admitted to Probation, ' but found, that thi 
Cuſtom ſhould not be proven by the Declaration of Witneſſes; but by 2T 
ſtimonial of the Judges of the Country. --Aco;, Rig, Alter, Belſhes. 6 
( 
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der Clerk, Yid. 15 Now 1626, Galbraith, 8 Dec, 1626, betwixt theſe Parties, 
& $ & 9 Dec, 1626, Lo, Blantyre, 


the Famiſon contra Tennents, Eodem die, 
) be N a Suſpenſion betwixt Mr, W:iaym Famiſen againſt the Tennents of Long- 
| newton, tor \uſpending of the Charges raiſed at the Miniſters inſtance, upon 
beir Wl his Decrecr ot general Letrers conform, as provided to the Righr of the Par- 
nor Ml ſonige ot that Kirk. The Lords ſuſtained a Declaration given in by the Mi- 
and WW niſter, containing the ſpecial quantity of the Viaual, for the which the Su- 
bee WM ſpenders were charged, which the Lords received to be taken in and tryed in 
um- MW this ſame Suſpenſion, withour any new Proceſs or Aion therefore, the 
the MW Charger proving, that the Teinds, the Year controverted, «<xtended to that 
,and MW quzn:ity conrained in the Declaration forcſaid, and that the Suſpenders intro. 
rtis WW metted with the ſame that year, and that the Miniſter had ſerved Inhibition 
Zul WM for the («me debito tempore that year z which Declaration, fortified with the 
Anſwer, off: ring to prove the particulars toreſaid, the Lords ſuſtained, and 
found it not neceſſa'y to the Miniflerto Alledge or prove, chat the Suſpenders 
had eyct been in ule to pay that Nuty acclaimed for theſe Teinds by the M'ni- 


d my - 

wh ſter at any time preceeding, or that che Miniſter had ever been in Poſſeſſion 
rence 0! that Gulanricy, without the which the ſaid Declaration was admitted, Accor, 
lyve- Belſhes, Alter,  HayClerk, Fid, 22 Feb, 1627, L. Aithin, 16 Nov, 
dr 1624, Troup contra Lo, Herr. | 

Char Stranger of Middleburg contra Executors of Smith, Decemb.$. 1626, 


N the aboye- written Action mentioned before ot the Stranger avainſt the 
Exccutors of Smith, the Detenders denyed the Subſcription of the Obl:ga- 


could MWtion co be theHand-writ of the alledged Maker thereot,and ſoAlledged that ex» 
1 Ds, MIcept the ſame were approven by the Purſuer, no Action could tollow thereon, 
arily, ſcing the ſame wanted Witneſſes, The Lords tound no neceſſity of Approba- 


tion, but that the Defenders ought to Improve the ſame, it they doubted 
ot the Subſcription thereoty and the want of Witneſſes was not reſpe&ed as 


_ a Motive, thereby to urge the Purſer to Approve in reſpeR as is above: wi its 
\« De Men fhat the Purluer was aſtrited to proye,that the Cuſtom of the Country is, 


hat ſuch Obligations are ſufficient, albeic wanting Witneſſes inſert, and ſo 
being proven, he had no neceſſity turther to Approve, bur the ſame ought ro 
ee 1eſpeRed as a pe:fet Bond, and as any other Bond in this Country with 
itneſles,quo caſu the Defender behoved to Improve,and the Ulſer of the Bond 


je pe deeded not to Approve the ſame, Yid, 15 Feb, 1630, Harper contra Faffray, 
ore the Lo. Blantyre contra Forſyth, Eodem die. 

of mill He Lord om purſues Fames Forſyth tor Intromiſſion with the Mos 
Defet neys of umquhile Patrick Moſman Debitor to the Purſuer, to make the 
not MI ſame forth-coming co him tor his Debt: This Moſmas had fled outot Scotland 


to Rotterdam in Holland, with ſome Moneys pertaining to the Purſuer,where the 

ſaid Moſman died z and betore his death he delivered the Moneys to Fames 
#2: /1th Defender, Refident then in Rotterdam,to be employed on his Funerals, 
and other Buſineſs concerning him, The Defender therefore Allecged, that 
he could not be conveened here in Scotlayd tor the alledged Debt foreſaid,be- 
Caule he, his Wite and Family, were actual Reſidenters in Rotterdam, where 
they-had dwelt theſe ten years by-gone,and yet remains there animo remenends; 
likeas,the Deed is libelled to be done inthele Foraign parts out of chis Coun» 
Uy, and (0 neque ratione rei, neque perſone it is competent to the Juciſdiſtion 
0! the Lords, This Alledgance was Repelled, becauſe the Parties were all 
Scots-men,but the Lords ſuſtained the Proceſs before them, to produce Execu- 
uon only againſt the Detenders Goods and Ge he had within tenor, 

Hh 2 15 « 
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and no others, Y1d. 204 ſequirur, and 6 Decemb, 1626, Strangets in Mid: 
dleburg, and the other Caſes there cited. | 
Lo, Blantyre contra Forſyrh, December 9, 1626, 

N this above- written Cauſe of the Lord Blawtyres,, wherein he phrſued b 
| his Summons, tHar it hight be tryed that 2oſmay,intrometted with his 
Moneys, and fled therewith out of Scotland ; anu tht. Forſyth Detender, ater 
his deceaſe intrometted therewith,and with his Goods and Gear,and fo houlg 
Pay the Money libe'led ro the Purſver, It was Alledged for Forſyth, who 
was conveened as Intrometror with Moſmans Goods ano Gear, that this Aion 
purſued acainſt him as Intrometror could not be ſuſtained, until firſt Senrence 
were recovered ag1inft rhe Heirs or Executors of umquhile Moſman, 0” (ome 
co repreſent him, decl;ring the Debt againſt him, ' ahd thercafie he might be 
conveened as Intromettor, and not till then; and it he might be conveened 4x 
Intromettor,and the Debt tryed alio againſt the Defun&t in one Summons, yet 
ſome pet ſon as repreſenting the Defun& ought to be conveened hoc yoming, 
ſeing he is a Stranger, and ſome other neat«ſt of Kin ought to be convyeeneq, 
againſt whom the Debt owing by the Defun&t ought to be declared, This 
Exception was Repetlcd, and the Lords found, that both the Debt, owing by 
the Detun& might be rryed againſt this Defender, and he alſo conveened x 
Intromettor with cheDetun&s Goods in one Summons by this ſame Furlvir,and 
that there was no neceſſity of a pieceeding Sentence: againſt any reprelenting 
the Deſunct, but thar both might be cryed in this ſame Purſuit, albeit nothing 
was extant to conſtirute the Detun& Debiror to the Purſuer of before, and 
alſo they fonnd, that there needed no other perſon to be called to this Pur. 
ſuit, to repreſent the efun&,ſeing the Defender, albeit a Stranger,and dwelling 
out of the Country, and alſo ibelled to have Intromerred out of the County, 
did in effe@ repreſent him, being conveened as [ntromettor, Actor, Lermonth, 
Alter, Primerdoſe, Scot Clerk, 


Lo. 8uckcleugh contra Tennents, Podem die, 

Ord Buckcleugh put ives Removing againſt the Tennents of Zeifoye, The 
I. Defenders Alledged they were Tennents to the Lady Bonitoun, who was 
Infeft in the Lands,and ſhe not Warned, T his AlleCgance was Repel!ed,except 
theTeonents would alledge, that cheirMaftersRight wasConfirmed'by theKing, 
being of Kirk- Lands, for if ir was not Confiimed,it was a null Infettment,and 
ſo could not Alledge upon her Infeftment, but was as it ſhe were not Infett-And 
this was ſo found, albeit the Tennenrs Duplyed, that they could not Diſpute 
upon the validity of their Maſters Right, ſeing they were only Tennents, and ſhe 
was not Warned,who it ſhe had been Warned,-would have maintain'd her own 
Right. which was not known to them, it-it was Confirmed or not 4 W hich was 
Repelled, ARor. Scot, Alter. Scot Clerk, Yid. Pentlt Fannary 16:8, 
Fohn Stuart, and the Caſes there, 


E. Buckcleugh contra Young, December 13, 1626, 

N an Aion of Redemption at the inſtance of the Earl of Buckcleagh againſt 
Toung, The Lords found the Inſtrument of Premonition mace to 
© the Defender to be null, becauſe it bore him to be Warned at his Dwel- 
ling-place, and made nv mention of the ſpecial Dwelling-place whereat he wis 
Warned, nor defigned the ſame in the Inſtrument, but only bore, that he was 
warned at his Dwelling- place indefinitely;and this was ſo tound, albeit the Date 
of the Inſtrument bore two ſpecial Places therein mentioned, deſigned in the, 

Inſcription thereof, viz. 'in this manner, at Trockweſs, and — , Afuc 
a day and year ; . and the Inſtrument proported, that he was Warned indefinite-, 


ly at his'Dwelling-place, not declaring which of the foreſaids rwo Places dated 
; in 
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ide in the Inſtrument, nor yet bearing, at his dwelling place foreſaid, nor there, 
ARor: Scot. Alter. Scot Clerk. | e's 

| _ .__ E. Rothes Donatar, contra L. Grant, Eodem die, | 

by N a Declarator of Non-entry, purſued by the E. of Rothes as Donatar, a- 
his aialt L. Grazt :, an Exception being admitted, bearing, that the Earl of 
fter M Kvthes had Subſcribed a Precept of Clare Conftat,, in fayours of the Defender, 
ld which was delivered ito the Defender,and ſo thereby become his Evident ; the 
vho Defender thereafter delivered it to the Purſuer,to the effet he might append 
tion MW the Earls Seal thereto, which was inthe Purſyers, keeping 4 which Exception 
Ce the Lords found could not be proven by Witneſles, but only by the Farl of Re- 
"me thes*s Oath, or elſe Writ, ſcing it tended to make up an (Evident, and whigh 
tbe MW could not be Jawtully done by Witneſſes 3 albeitithe Defender Alledged, that 
da WM thismightas well be proven by Witneſles,as the having of Evidents in Actions far 
yet delivery of Writs, or as in Actians of proving of, Tenors, which are pros 
ine, ven by Witnetles, which the Lords found not alike, ſcing this, as ſaid 1s, ten- 
ned, ded to make up an Evident, which is not the intent oft AQions of delivery ot 
This M Writs, where the having is only to be proven; and in Actions to prove Tenors, 
o by WM theres ever Relevant Admuinicles required, belides the Witneſſes and a Re- 
d x5 MW levant Caule of Amifſion, beſides the verity of the Deed, and a Specifick Te- 
and MW nor of the Writ, Actor, Aiton. Alter, Belſhes. Gibſon Clcrk. Yid. 22 Fanuary, 
tine MW 1624. Lermonth. 22 Feb. 1627. Williamjoa, 


hing E. Galloway contra MicuVoch, Eodeme die. | 
and N a Reduction of a Sub- Tack purſued by the Earl of Ga/oway contra Mr. 
Pur- caVoch, who was >ub- Tacks-man to another, principal Tacks-man to the Pur- 


[ling Wl tuer, and which Sub-Tack wasalſoconſented to, and Subcribed: by. the Pyx- 
try, WW fuer, Setter of the ſaid Principal Tack z the reaſon of Reduction was, becauſe 
nh. WW the Principal Tack was Reduced, where-through ' the Sub-Tack depending 
thereon, bchoved to ftall-z Likeasgthe ſaid Sub=tack had a Clauſe irritant theres 
in inter, that it the Sub» Tacks-man fuilzie in paying of his T ack+-duty at the 
The MI 1 rms appointed therein, that the gub-Tack ſhould be null; So it was Sublumed 
was WI that he had tailzied, _ The Lords afloilzied from thir Reaſons, becauſe albeit 
cept Ml tbe Principal Tack was Reduced (itbeing reduced for not produRtion, and 
tins, WI 1 abſence of the Party, and this Sub- Tacks-man not being called to that Re- 
2nd MW duction.) that was found no ground wherefore the Sub-Tack fhould fall, ſeing 
And I it was Subſcribed, and conſented to by the Purſuer, and ſo who could not 
pure IM be prejudged by that Decreet, whereto he was not called, and who could not 
« he WI been miſe. known by the Purſuer, ifhe had intended that the Sub» Tack ſhould 
own Ml fall, having conſented thereto + And ſicklike the failzie of the Clauſe irritant, 
\ was IM contained inthe Subs Tack, . was not any. reaſon competent to this Purſuer, who 
had conſcnted to the Sub»Tack, wherein he was aſtrifted to pay his Duty t 
the Setter of the Sub-Tack, and' not to the Purſuer, which Setter quarrelled 
not the Defender upon the ſaid failziez and this was ſo found, albeir- the Pur. 
ſuer Replyed, in fortification of the reaſon, that by the ReduQion of the Prins 
cipal Tack, and by ſerving of Inhibition ſince, at the. Purſuers inſtance, upon 
the Teinds contained in the Tack, the Purſuer was become in the place of the 
Principal Tacks-man, whoſe Right was taken away by the ſaid Reduttion, 
and the Purſuer thereby had devolved in his perſon all the Rightto theTeinds, 
whichthe Principal Tacks-man had, and that conſequently the Right to the 
Duty adcbted by the Tacks-man belonged to the Purſuer, and the Defender 
ought to have payed the fame to' him, eſpecially ſeing the Inhibition totcſaid, 
ferved at the pirters inſtance, wasintimat to this ſame Defender, in ſo far as 
be had intented thereupon Action of Spuilzie of thir ſame Temds againſt the 
Excipient z from the which albeit the-Dcfender obtained Abſolvitor, in re- 
Hh 3 ſpe 
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ſoeR of an Exception proponed by him, founded upon this Sub-TFack then 
Grading, yet -44 ſame Tr of that force to make it known to the Defender, 
that the Purſuer had Right to the Duty of the Sub-Tack, and that he ought 
to have payed the ſame to him, for eſchewing of the Claule trritant 3 it bein 
ot verity, thatat no time ſenſynegnot (lace the Intenting of this Action (there 
being divers Terms paſt fince the raiſing thereof ) the Defender hath never 
offered, nor payed his Daty ofhis Sub. Tack to the Purſuer 3 all- which wa 
Repelled, and Abſolvitot given, as ſaid is * For the Lords found, that the Pur. 
ſacr could not ſeek Declatator upon the. failzie of the Sub«Tack, exctpt firſt 
that the Purſuer had obtained it Declared, thar the Right of the Duty thereof 
waseſtablithed in his perſon, as ſucceeding in the place of the Principal Facks. 
man, and that the Defender ought to pay the ſame to him. Acor. Stuart & 
Neiljon. Alter. Scot. $cot Clerk. Y1d. nl. Nov. 1622. Sheriff of Forreſt, and 
the Caſes thcre cited, 
Calderwood contra Smith, Decemb. 14. 1626. 
N a R:moving at the inſtanc: of one Calderwood, who was Seafed in the 
Lands Livxlled, as Heir to his Father Served and Retoured, again(t Jamer 

Smith: The Lords fou :d no Procels by vertue ut chat Seatin, albeit the ſame 
proceeded upon a Retour, as H-ir to his Father, becauſe both the Seafi1, and 
alsthe Retour was after the Warning 3 tur alven the Seafin had been after the 
Warning, yet if the Ketour had becn betore the ſame, it would have been 
ſutkciem 3 but the Retour being alſo after the Warning, The Lords found 
the Purſuit upon that Warning could not be inftructed ro ſeek the Tennent to 
be Decerned to {emove, an: fo tro make him ſubjeR ro violent Profits fince 
the Warning 3 fr the Lords tound, that it could not be drawn back to the 
time of the Purſuers Fathers Deceale; as if that he being his Heir at the very 
time of his Deceaſe, he was not made Heir by the Retour only from the Dae 
of the Ketour, but from the time ot his Fathers Deceaſe he was Heir, and the 
Retour cognoſced him to be Heir to that man, ſo that the Purſuer Alledyed, 
that he being cognoſced Heir by the Ketour, he had Right to the Landsfron 
the time foreſaid of his Fathers Deceaſe, which was Repelled in this Judg: 
ment of Removing,where violent Profits might be thereafter acclaimed; but 
if this Seaſin had been uſed to inſtrut a Purſuit againſt the Tennents for the 
Duties of the Land, which were in uſe to be payed to the Defun& before his 
Deceaſe, [ think eo caj# the ſame would have been ſuſtained ad burc efe&mn, 
alb-.it not to ſeek Removing thereupon, Craig Lib. 2. Dieg. 9. dicit. quod kt: 
rediras ſemper continuatur cunt morte defuni,& ad eam retrotrahitur. Vid. 20 Ju 
muary 1625, L. delms contra Guthrie, and the other Caſcs there cited, 20 June 
1627. L, loxch. 


Mitchel contra L. Capringtoun, Eodeme die, 
N an Action at the inſtance of Robert Mitchel, againſt the L. Capringioun, for 
making of certain Silver Work, as Baſon, Laver, Cups and Spoons, 4r- 
reſted in his hands, as belonging to the Lady Ochiltree, and fo as pertaining 
Jure Mariti to Andrew Lord Stewart of Ochiltree her Husband, Debitor to the 
urſuer, tobe forth-coming for ſatisfying of the faid Debtz it being controvert- 
ed, how that part of the Summons, viz. bearing, the ſaid Silver Work 10 ptt- 
Fain tothe Lady, ſhould be proven, ſeing the Defender Capringtouw Alledged, 
that it could not be proven by Witneſſes, but allanerly either by Writ or 
Oath of Party, eſpecially ſeing it was a matter of great importance z and that 
there was no ſpecial qualification Libclled then how the ſame pertained to her, 
either that ſhe bought the ſame, or that they were marked with her name, 00! 
no other qualification to make them to pertain to her, This Sllenganee ht 
Repelle0, 


my 
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Repelled, and the Summons was ſuſtained, bearing, the ſame to pertain to 
her, which the Lords found might be proven by Witneſſes, and no neceſlity 
der, MW of Writ,or to refer the ſame to the Parties Oath; for the Defender might Alledge 
1ght MW and propone his Defence apon any other perſons Right to the ſame, if they 
etag MW did not pertain to her, wherein he was not prejudged by this Inerloquutor, 
here Ml if he pleaſed(ro propone the ſame. But J:C. Dominium non poteſt probari per teſtes 
ever via lncorporalia non cadunt ſub ſenſtbus. Vid, Barivl. Trad. de Teitibus. ARor. 
was MW Mowat. Alter. Cunninghame, Gibſon Clerk. 


Pure Declarator of the L. Foxlis Eſcheat, Decemb. 15, 1626. 
firſt N a Declarator of the L. of Fouls Liferent, purſued to the behove of his 
reof Lady, compeared the Lo. Lovat, as being Intett by a publick lafeftmeat in 
cks. W the Lands, whereof the Maills and Duties were acclaimed by the Donatar, in 
& WW this Action of ſpecial Dcclarator, and 1n reſpect thereof, Alledged that he 
.and WW oughtto be preferred tothe Donatar. This Alledgance was Repelled, in re- 
ſpect of this underwritten Reply, vis. that the Proline offered to prove, that 
that [nfcttment was granted to the Lord Lowat, to the effec that thereby he 
the MW might relieve himlclt of certain Debts, wherein he was obliged to the Creditors 
am; I of the L. of Foulis, ſothat he ought to have intrometted conform to his Right, 
with the Farms of the ſaids Lands, and Profits thereof, and thereby ſatisfied 
and I tbe Creditors to whom he was bound, as faid is, and which he might have 
r the MW done, it he had intrometted ( the ſaids Farms being of that avail, which would 
been WI Þave detrayed the ſame) whereas by the contrary he ſuffered the L. Fouls to 


und MM retain and kcep the Pollc:ilion of the ſaids Lands, and to uplift all the Duties 
nt to MY eb<reof'3 and he did no Diligence upon his [nfettment to recover the ſame, and 
fince MI 19 apply the ſame to the uſe foreſaid, fo that he had prejudged himſelf in the 
\ the MW Right of che ſaid Intetrment, and the King and his Donatar ought to be prefer- 


red to the ſame, This Reply, ſcingit wasnot proponed by a Creditor of the 
Date WY L- of Fox/is, bur only being proponed by the Donatar to his Liferent, was on. 
d ite MW 1y found Relevant tor the years fince the L, of Foulis was denounced Rebel,and 
doed, WM "® other preceeding years in the which the L. of Fonlis intrometted -with 
" Wl the Profics of the Lands ſince the Kight foreſaid made to the Lo, Lovat ; for be- 
fore the Rebellion the Lo. Lovat might have ſuffered the L. of Fowlis, or any 
' but WM perſon to medle with the faids Lands, which would not have derogat from the 
» the {WI ftrengeh of his [nfftment in any ſort; for thereby no perſon was prejudged, 
his laid Author that ſpace not being Rebel, and no Creditor opponing the 
Gum lame 3 But fince his Rebellion the Lords found, that the Intromiſhon had 
114. by tbe L. of Fowlts, and the not doing of Diligence by the Lo. Lovat, to re- 
o% is the ſame, did prejudge him; that he could not cloath himſelf therewith 
Jun for reliet of ſo much of the Debt adebted to the L. of Fowlis Creditors, as the 
quantity of the t arms intromeited with by the L of Foxlis would extend to 
prop-riionally,fince the time foreſaid of his Rebellion allanerly, whereof the 
Lo, of Lovat had prejudged himlelf,as ſaid is; andif any Creditor had propon- 
ed this Reply, the Lords would have found the ſame Relevant for all the years 
of L.Foulis', [ntromiſſion,fince the time he was conſtitute Debitor to the Credi- 
10s I tor, who had proponed it 3 But that the Infeftment was granted for the cauſe 
foreſaid, The: Lords found that ought to be proven by Writ, or by the Oath 
of the Lo. Lovat,and that the L.of Foxlis Intrometted,and the quantity whereto 
bis [ntromiſſion extended, The Lords found that might be proven by Witneſles, 
and wasnot of necefſity to be proven by Writ,or Oath of Party. AdQor, Raſſel. 
Alter, Lawtie. Gibſon Clerk. Vid. 23 Decemb, 1623, Le. Drumelzier. 


that 
_ | Byres contra Fohnifon, Decemb. 16. 1626, 
- nor | ita gr having Subſcribed a Letter of Alienation of ſome Lands to 
ie W3s John Byres of Cotes, which Letter was delivered by the faid James to Mr. 


Hh 4 Francis 
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Francis Hay Writer, to the behove of the ſaid John Byres, to the effe@ that 
Charters might be formed thereupon in favoursot the ſaid Jobr3 and after the 
faids Charters were written out, the ſaid James having come to the ſaid Mr, 
Francis, and borrowed from him the ſaid Letter of Diſpoſition, to the effeg 
he might confer the ſame with the Charters, promiſing to re-deliver the ſame; 
and that divers times fince,the ſaid James promiſed to the ſaid Joh to re-deli- 
ver the ſame, and totulfill the whole conditions thereof ; the ſaid Joh Byres 
purſues the ſaid James for reedelivery thereof, and referrs the Summons, be. 
ing of this Tenor above-written,to his Oath. This Summons was not found 
Relevant by the Lords, notwithſtanding of the whole particular circumſtan. 
ces and points above»written,therein contained,ſeing it was not Libelled there. 
in, that the forcfaid Letter of Alienation was either delivered to the Purſuery 
ſelf, or to the ſaid Mr. Francis Hay, to be delivered by him to the Purſuer, 
albeit it bore, that the Bond was Sub(cribed by the Nefender, and delivered to ihe 
Writer, t0 the behove of the Purſuer , and to form Charters thereupon in his favour, 
and thereafter borrowed out to confer with the Charters, upon promiſe 
render the ſame back again, And albeit the Summons bore promiſe made by 
the Detender divers times fince, to re-deliver the ſame, and to fulfill it, 
yet all this wasnot Relevant, except the ſame bore, the Bond to have become 
the Purſuers Evident, by delivery thereof tohimſelf, or to ſome other, to be 
delivered to him; which not being Libelled,nor yet Replyed, the Lords found, 
that the Defender might reſile trom the Bargain, and that he was not obliged 
toltand to the ſame, ſcing it was not perfe&ted by Tradition, as was neceſſary 
to the perfection thereof;and the promiſe fince to perfite, was ſicklike not obli 
gatory, ſeing the Defender had place to repent; for as the Purſuer might upon 
his part refile from the Bargain, it he pleaſed,there being nothing extant which 
could compel him to pay the price thereof, ſeing the Letter of Altenatiun 
granted the receipt of the Money, and price thereot from the Purſuer, albeitin 
ctfe& the ſame was not payed, but granted payed on truſt , ſo the like liberty 
ought to be permitted to the Defender to reſile, This is conform to the Civil 
Law, where licet penitere, nec eſt emptio ante confeionem $cripture, ubi in crij- 
tis facienda et, yet it appears, thatifthe Money had been delivered, non erd 
locus penitentie. ACtor, Alter.. Hope & Belſhes. Gibſon Clerk, 


Finlaſon contra Executors of Lawder, Eodem die. 
Atrick Finlaſon, as Executor to his Father, purſues the Executors of um. 
quhile William Lawder, for payment of the Sum of 3oo pounds, and of 
the price ofa Pipe of Sack, anda Tun of Beer, whichthe ſaid umquh:le Wil 
liam Lawder, by his Ticket Subſcribed with his hand, granted him to be adebt- 
ed to the Purſuers Father 3 the Defender Alledging the ſame to be payed to 


the Defun& in his own time. The Lords found the payment of the Money . 


contained in the Ticket, ought to be proven by Writ, or Oath of Party, but 
that the payment of the Price of the Butt of Sack, and Tun of Beer might be 
proven by Witneflcs, albeit all was contained in one Ticket, Gibſon Clerk. 


Matthew contra Sibbald, Decemb. 19. 1626, 

þ a Suſpenfion and Reduttion betwixt Matthew contra Sibbald, both upon 
one reaſon, viz. for Suſpending and Reducing of a Bond made after this 
Tenor, viz. whereby Blyth the Husband, and Matthew his Wife, granted them 
to have borrowed from Sibbalda Sum of Money, which they both obliged them 
and their Heirs to pay agaia to the Creditor at any Termthereafter, upon Re- 
quiſition conjunRtly and ſeverally ; and obliged them both,and ilk one of them, 
and either of their Heirs, to Infeft the Creditor in an Annualrent, effeirand © 
the Priucipal Sum, forth of the Land ſpecially mentioned in that Obligati® 
: pertaining 
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t pertaining to the Wife, ay and while the Principal Sum was repayed 3 upon 
the which Bond, the Wife called cHaithew after her Husbands Deceale, being 
. Charged to Infeft the Creditor in an Annualrent out of the ſaid Land, ſhe ha- 
q ving right thereto,ſhe Suſpended, and Reduced upon that Reaſon, becauſe it 
was a Bond made by her ante matrimonio, which after the Deceaſe of her Huſ- 
I band ought not to be obligator againſt her. The Lords having heard the Par- 


es tics Diſpute thereupon, they found, that albeit a Woman Sante matrimonio, 
e- could not be obliged to do any Deed, which might, atie& the moveable Goods 
id and Gear , which might befal to her after her Husbands Deceafe, or which 
n- might make her perſonally obliged to perform any Deed, which wasto receive 
" Implement in Moveable Sums, by. reaſon that during thetime of the Marriage, 
” berwixt her and her Husband, and while they were both living together, ſhe 
t; has no Property in mobilibus, becauſe the ſame belongs to her Husband; and 


the for that part of the Goods, which of the Law will fall to her through hex Huf-- 
bands death, ſhecan do nothing thetein in her Husbands lifetime to prejudge 


to her thereof, before the ſame fall, and betore that-it be thereby conſtant, if ſhe 
by will fall any or not, and what the quantity of the ſame is: But as concernin 

it a Womans Obligation with her Husband, in things whereof the Wifehad any 
Wa. atua), or other real Right, as in Liferent, or Heretable Property of Land or 
be Annualrent,conſtitute by Infeftment, The Lords found, that ſhe might be effe- 
nd Qually bound with her Husband in things of that nature, the ſame being for- 
ved mally and legally made, And concerning this Obligation controverted, the 


ary Lords found it not CO againſt the Woman, but only againſt the Huſ- 
bli band and his Heirs,becaule albeit the Woman was Heretor of the Land, where 
von out of the Annualrent was ordained to be uplifted by the Bond ; yet that Bond 
Wy binding the Husband firſt therein-named,ang then the Wife nominat in the ſe- 
tin {WM cond place to be obliged, and their Heirs to give that Infeftment, could not 
itin {MW <ff-Rually bind the Wife, who ought to have been bound primo loco (ifthe fame | 
ery ſhould have Denuded her ) as Diſponer her ſelf, and her, Husband as Conſens 
iv ter,and authorizing her therein,and with his expreſs Advice and Conſent; And 
cri therefore this Bond binding frr{t the Husband afd they the Wifezand their Heirs 
od £que principaliter, ought to receive Execution againſt the Husband and his Heirs, 
and not againſt the- Wife, who wasnot formally bon thereby, 'as faid is, and 
therefore the Letters were Suſpended fimpliciter. Aﬀor. Halybarton & Ruſfel, 
| Alter. Hope &- Oliphant. Gibſon Clerk. Yid. March 24.1626. Greenlaw con- 
1 of tra Galloway, 


Wil. Stuart contra Comtniſſar Dunkeld, December 19.1626. 
Jebt- I? a Suſpenſion betwixt Mr. Fohz Stuart contra Commiſſar of Dunkeld, The 
Lords found the: Decreet controverted in that Suſpenſion null; becauſe it 
wasgiven at the Inftanceof an Executor Dative Decerned, and bore not that 
he bad Licence granted to him to purſue that Cauſe whereupon he had recovered Sen- 
tence; Which Title-without a Licence, or Confirmation ofa Teſtament, the 
Lords found not to be ſufficient, whereupon Sentence could be given; andthis 
was fo found, albeit the Party offered cw proceſs, to produce. and ſhow where 
this Executor Dative had Confirmed a Teſtament, containing this ſame Debt: 
contained in that Decreet, which was not Suſtained to maintain the Decreet. 
Actor, Lermronth, - Alter. Hay Clerk. | 


/ contra Scot, December 20. 1626. ; Ati 

N an AQion at the Inſtance of , ..,,”. Creditor to umquhile Scot of Bony-- 

loun, againſt one Scot, as lawfully Charged to enter Heir tothe DefunR,for- 
Regiſtration ofa Bond. . The Defender Compearjng,and offering toRenunce 
 deHeir, whereupon the 4 Sentence to be givenagainſt => 
I 0g- 
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Cogmitionis cauſa, tothe effe@ he might ſeek Adjudication, as uſe isin ſuch caſes, 
Compeared in this Proceſs another Creditor of the faid Scot of Borztown, and 
Alledeed that this Sentence, upon the Defenders Renunciation to be Heir, 
could not proceed In the Purſuers favours,thereby to ſeek Adjudication of the 
DefanAs Lands in his prejudice, ſeing he offered to prove,that theDetender had 


behaved himſelf zs Heir tothe Defun4,by intrometting with his Fathers Langs 
and Goods, and ſocould not Renunce to be Heir to him ; this Alledgance way 
Repelled, ſeing when this Creditor ſhould purſue this Defender for his Debt, 
he mightinfiſt againſt him, or qualific him ro be Heir, as he might beſt do of 
the Law, which could be no hinderanceto this Parſuer, to proſecute all lawful 
Diligence competentto him ofthe Law, upon the Defenders Renunciationt 
be Heir, for this Diligence of Purfuit, moved by the Purſuer,qui fb? vigilavit, 
could not be ſtayed by this Alledgance of this Creditor, who had not provid- 
ed himſelf ſo as to feek and uſe the like Diligence for recovering of his Debt. 
Acor. Alter. Brynet, This Deciſion was followed January 22. 
1629. Mr; Frederick Carmichael contra the Laird of Kincraig and his Credi. 
tors, in this fame manner as ts here marked. Gibſon Clerk. 


Young L. Ley contra Blairs Relit, Eodem die. 

N a Declatator of the Eſcheat of umquhile William Blair Rebe], at the In. 

tance of rhe young Laird of Ley, Donatar thereto, againſt bis ReliR, and 
Brothers and Siſters. Compeared in this Proceſs one ofthe Rebels Creditor, 
and Alledged that the Horning, whereupon Declarator was ſought, was null, 
becauſe the Rebel was Deceaſed before the Regiſtration of the ſaid Horning, 
This Alledgance was Repelled, and the Horning ſuſtained, albeit not Regi- 
ſtrat, rifl after the Rebels Deceaſe, ſcing he being lawfully Denunced in his 
lifetime, the Party might Tawfully Regilirar the ſame quorwngque tempore, aſwell 
after the Rebels Deceaſe, as before, being done debito tewpore, within thetime 
required thereto, for his; interveening Death could not be found a lawful ins 
pediment to himder the ufer of the Horning, to adhibit that Solemnity which 
was required thereto of the Law, Afor. Mowet, Alter. Haz Clerk. Vid 
Novemb, 20. 1624.L, Laff and he caſes there. 


Town of Edinbuyghcontra Logon, Decemb. 21: 1626, 

lb a Suſpenſion of Charges upon Precepts out of the Chancery, execure at the 

Inſtance of C&Hndrew Logan of Cottfield, and Charging the Town of Fdininy 
to receive him in certain Lands, wherein he was Retoured Heir to his Father, 
to be holden of them as Superiors. The Lords found the Letters orderly proceed- 
ed , notwithſtanding that the Town of Edjzburgh in their Suſpenſion Al 
ledged that they were not Stperiors of the Lands contained in that Retout, 
but that his Father held the ſame of the Laird of Ronery » from whomthe Su- 
periors had no Rightro the Su norky of theſe þ contained jn the Re- 
rovr, and thatany Right which the Suſpenders had, wasa Right of Propenty, 
acqured from the Kings Majeſties Predeceſſors,by the ſpace of fixty years (ince, 
and whichLands they have bruiked continually fince,as theie Property without 
mterruption, ſo that the {aid Retourcould not be of force to cauſe them receive 


him their Vaſſal in their owt! Property , and thereby to prejudge themſelves 
of their Rights, notwithſtanding of which Reaſons the ans. were found 
orderly proceeded,in reſpet of the Retour ſtanding 3 but it was declared, that 
this ſhould bebut prejudice of the Suſpenders Right,and that. their Entry of bim 
upon the ſaid Retqur ſhould not derogate from their Righrin any ſort, which 
otherwayes lawfully remained in their perſons,and they thight alſo refule, 4 
caſs the Charger had recourſe to the Chancery , for there was no Wo ol 

or 
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Horning here, nor in ſuch caſes, but Execution upon Preceptsout of the Chan- 
cery, whereupon no Horning follows, but the Party _y refuſe, or obey as 
he pleaſes, Actor. Hope, Alter. Belſhes, Hay Clerk. Vid, March 23, 1622, 
Mr. Simeon Rampay. | 

The like Deciſion was done March 11. 1636. betwixt Scot contra Ebiot of 
Stobs, Scot Clcrk thereto, where the perſon Charged to Enter, the Compriſer 
Suſpendingy that he was not Superior, yet the Letters were found ny 
proceeded, bur prejudice of the Rights © all Parties having intereſt, proxt 
jure, unprejudged thereby, as the Notethere made bears, 


Executors of Brown contra Drummond, Eodem die, 
N a Regiſtration atthe [oſtance of the Executors of Fames Brown againſt Mr. 
John Drummond, tor Regiſtration ofan Obligation granted by him, where- 
by he was obliged to pay tothe Detunit 600 Merks, and to his Wite, and to 
the longeſt liver of them two, and to their Heirs, at the Term contained in the 
Bond, and failzying thereof, to pay ten merks for ilk hundreth thereof tothe 
longeſt liver of them, and their foreſaids, as well not Infeft, as Infeft, ay and 
while the repaymentz The Heir of the Detun&.compearand, Alledged that 
this Sum being Heretable, viz. bearing, to pay Amnualrent, pertained to him,and 
ſocould' not belong tothe Executor, This Alledgance was Repelled, and the 
Sum found to pertain tothe Executor, notwithſtanding of the Heretable Clauſe, 
becauſe the Husband died before the Term of payment, at the which the, Hes 
retable Clauſe could only take beginning, and fo the Sum would fall under his 
Teſtzment , and therefore did not pertain tothe Heir, neither was the Lords 
moved withthat Alledgance made for the Heir, viz, That albeit the Husband 
died before the Term of payment, yet his Wife who was alſo Creditrix, and 
had her Liferent by the Bond of the forcfaid Sum, lived after the Term, and 
was yet on life, which wasnot reſpected, ſeing the Sum was found to come un- 
der the Husbands Teſtament , and the Wife would have her own part of the 
principal Sum, ſo much as ofthe Law would fall to her, In thisit occurs to be 
conſidered, who can have Right to the Annualrent fince the Husbands De- 
ceaſe, there being many Terms fince, for the Executor carinot claim it, as is 
Alledged. AQor. Alter, Hart. Gibſon Clerk. Vid. Fanuary 18. 1625, Wat 
contra Dobie. February 26.1629. Donglas. and for the ſaid doubt January 8; 
1624, Crowner Henderſons Children. 


| La. Foulis contra her Husband, Eodem die. 

I* an Aon purſued at the [nſtance of the Lady Fonlis againſt her Husband, 
for payment of a yearly Sum of Money to her, for her Suſtentation conform 
this promiſe made thereupon, referred to his Oath. This Adion at the Wifes 
laltance againſt her Husband,. wasSuſtained,albeit there was no Action of Di- 
vorcement depending betwixt them 3 And albeit it was Alledged by the De- 
fender, that the Wite Zante matrimonio, could not be heard to purſae her own 
Husband,who in all Purſuits ought to authorize her » Which Alledgance was 
Repelled in reſpe& of the Summons and Attion, which proported that he had 
diverted from ber, and that he had Married, and did Co-habite with another 
Wife, and that he being Denunced Rebe], being Charged to compear before 
the Secret Council, for Inſolencies commited againſt her, and not compearing 
to anſwer thereto, in end by the Mediation of his Friends ſhe purchaſt Pro- 
tetion to him,to come and Treat for the ſettling Controverſies betwixt them, 
a which time the ſaid Promiſe was made toa mediat perſon, to lier uſe, and for 
er duſtentation, andthe Bairn Procreat betwixt them : And alſo the {ame Was 
made to her ſelf, for the ſame Cauſe3 Which caſe being conſidered in thir Cir- 
eunltances, and being a Cauſe Alneptar, and to the Purſuer, who wasa tran. 
1 2 ger, 
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ger, it was Suſtained by the Loyds, and the Alledgance was Repelled. Agoy, 
Roffel, Alter. Lawvie, Gibſon Clerk. Vid. July 23. 1629. La. Buchannar, Ny. 
v6mber 26. 1624: Johnſton, | | 
Dundas contra Strang, Eodem die. 
Ir James Dundat purſuing Mr. William Strang for delivery of Evidents, The 
Defender Alledging, that the fame was Impignorat to him for ſome My. 

neys adebred by Borthwick of Newbyres, Heretor of the Lands, whereupon he 
ſhew'd the ſaid Borthwick of Newhyzres his Obligation and Letter, bearing, the 
Hypothecation thereof, and therefore while he were payed of the Sums adebteq 
to him, He alledged that he ought not to deliver the Writs, F his Alledgance was 
Repelled,and the Writs ordained to be delivered to the Purfter, for two Rez. 
ſons, and Replyes ſeparatims, 19. Kecauſe that before the Debr, Newbyres Dcbitor 
had fold the Lands, whereof theſe were the Evidents acclaimed, by Contra 
paſt betwixthim and the Purſaer, whereupon the Purſuer had both Denunced 
Newbyres Rebel, and ſerved hihibition- againſt him, both before the Bond 
made by him to the D.fender, and betore the Impignoration of the Writs, 
20, Becauſe the Purfucr was Infctc in the Lands, and Seafed therem, which 
albeit it was alter the Impignoration, yet it carryed with it Right to theEyi- 
dentsof the Lands. But thts laft Reply was not clearly admitted, temp the Lord; 
doubted that the Seal atterthe Impirgnoration would have been preterred, it it 
had depcnded upon a Contratt made allo after the Impignoration ; but the kf 
Reply was enoughper je. Actor, Aion. Alter. Lawiie, Gibſon Clerk. Yd. Jul 
16. 1629. Plumber contra Hagie, 


Irvin contra L,, Monymuſk, Eodems dit, 

N an AQtion purſged by 1rviz contra L, Moxymuſk, who was conveenedto 
pay a Debr owing by his Father, as behaving himſelt as Heir to hin: 
in this manner qualified viz,in fo far as the Purſuer offered to prove, that 

Monymusk had ſold a Tenement of Land,fince the deceaſe of his Father, inthe 
which Land his Father had died laſt Infett and Sealed; which qualifications 
Repelled in reſpe@ of thisException proponed viz. that the Detender the tine 
When he ſold this Land, had then an elder Brother living, ſo that per rerun 
Faturams, he could not then been Heir to his Father,and ſo that Deed could not 
make him co be Heir, there being another then living who would have been 
Heir, This Exception was admitted to Elide the ſaid qualification,. notwith- 
Nanding it was Replyed , that the elder Brother was an Idiot declared, nd 
that the Defender was his Curator, and that he had ſucceeded ro him, and thit 
he was now Deceafed,ſo that the appearance of that Succeſſion by the elder 
Brother had evaniſhed, and alſo that it was Anſwered, that the Defender had 
received the ptice of the Land fold by him, and had the fame yer in his hands, 
which all was Repelled: And the Exception ſuſtained, for the Zords thought 
that that Land ſold by the Defender, might yer be ſought to be Ad judged to 
the Purſuer for ſatisfying of the detunQs Deb lybelled, notwithſtanding df 
the Alienation thereof by the Defender, ſeing the DefunR died Intett theres 
in, and the Defender has qualified no Right in his Perſon thereto aliuad, 
AQor, Baird, Alter, Lermonth, Hay Clerk, Vid, 17 Fanuary 1627, Fraztr, 


Gordon Supplicant, Decem. 22. 1626, 
Supplication was given inat the Inſtance of one Gordon, making menti- 
on that he was Served and Retoured Heir to his Umquhile Father, who 
had Compriſed certain Lands from another Gordon his Debitor, and his Fathe 
being Deceaſed lately before that he obtained Charges to the Superior to ente! 
him to the Lands Compriſed, therefore he as Heir to him craved the com- 
mand to the Superior, ro enter him upon that Comprifing in the Lands _ 
priſe 
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priſed as Heir ro his Farher, this Supplication was refuſed, being ſought after 
chis manner @#$Summarly, whereas if this had been ſought by purſuit, in an Aci- 
on intented at theteirs Inſtance to thar effe,it would haye been granted then 


as was done March 22. 1626, Mr, Patrick Collace, and as is there noted done 
that day, and the other Caſes there cited, Yid, Feb.11, 1629, Frazer, 


Peibles Relidt , contra Town of Perth, Decemb, 23, 2626, | 

N an ARion Purſued at the Inſtance of the Relic of Umquhile Mr, A4lex- 

ander Peibles, as Executor to him, againſt the Provoſt Baillies and Council 
of Perth, tor Payment of a Sum of Money adebted by him to the ſaid Mr, 
Alexander , contorm to an AR Subſcribed by the Town Clerk , bearing 
them to be reſtand owing the ſaid Sum, as borrowed from the faid Mr, 
Alexander , and which they Obliged them to pay to the faid' Mr. Alex- 
ander, at the Term therein contained : This Act being quarrelled, becauſe ic 
was not Subſcribed by rhe Provoſt, and Baillies and Council , but only by 
the Town Clerk, which ought to work no further than if it had been Sub- 
ſcribed by a Nottar, and ſo-was not Sufficient to produce Aion againſt them, 
for Payment of the Sum of 400 Pound Libelled, Likeas, the party Alledged 
that the Zords had found, that the like Afts made by the Clerk, Subſcrib + 
ed by him, whereby other Perſons were Acted to pay Sums to their Credi- 
tors, was not Obligacory againſt the Party Ated without their own Sub- 
ſcription » This Alledgance was Repelled, and the A was found Sufficient, 
albeit not Subſcribed by the Magiſtrats and Council of the Town, who were 
Parties obliged , but only by their Clerk , ſeing it was an Ad Judicially 
done, and Regiſtrat in their Court- Books, and that the Purſuer offered to 
prove, that at the time of the making of this AR, the Magiſtrats and Coun: 
al of Perth, were in uſe to Ac themſelves after this manner, and to grant 
Obligations to diverſe Parties, by As only Subſcribed by their Town Clerk, 
is this Ac was, and not to Oblige themſelves by their own Subſcriptions. 
and that theſe Acts ſo made hath taken Effe& and- been fatisfied by them, 
it being their Cuſtom to bind themſelves afrer that manner at that times 
which Reply the Lords found Relevant, to maintain this A@ and Purſuit Ly- 
belled founded thereon; neither was the Zords moved with the Alledged 
Pratiques, whereby Acts made and ſubſcribed by the-Town Clerk, where- 
in other Debitors were obliged to their Creditors were found null, as not 
being Subſcribed by the Perſons thereby obliged , becauſe there was differ- 
ence in Obligations madeby one Partie to another, in which Deeds, the Clerk 
could have no other reſpe@ than as due to another common Nottar, whoſe 
ſubſcription could not bind the Debiror, whereas the Caſe is otherwiſe, when 
the Town bind themſelves to a Partie, and where the Clerk in theſe Caſes is 
their publick Officer, and their ſervant , and where they were in uſe co bind 
—_—_ EffeQually'roorhers atter that ſame manner, Actor: Alter, 
Cha, ; 


Suppiicants contra Nimmo, Fan. 9, 1627, 

=—_— day a Supplication was given to the Lords, by ſome Perſons in 
whoſe favour ſome Clauſes were conceived and Introduced by a Con- 

tract betwixt Herring and Nimmo, in the which Contract, Herring haying fold 
ſome Lands ro Nimmo, Nimmo was obliged to pay the Sums contained therein 
for the Price of the Land diſponed to the. ſaids Perſons, who craved Inhi- 
bition againſt the ſaid Nimmo, upon the foreſaid Clauſe Introduced in their 
favours, and it being doubred if they might crave the ſaid Inhibition, ſeing 
the ſaid Contra was not Subſcribed by them , neither was the Parties Con- 
acters therein, nor the Inhibicion craved by any of the Contracters, The 
: 8 Loras 
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Bruce, 
L; Therntoun, 8 Dr, Strachan, contra Keith, Fan, 10, 1627, 


N an Action purſued by the L, ot Thorntoun and Dr, Strachan, againſt gg. 


bert Keith Burges of atberdeen, for Payment of a Legacy lett by a De. 
funct, to the Defuncts Legatar , which the Defunct ordained to be pay. 


ed by her Executors, at the time of the Marriage of the ſaid Legatar, and 


in the mean time that the Sum lett in Legacy, ſhould be employed upon Pro. 
fir to the uſe of the ſaid Legatar: thir Puriuers being made Aſligneyes by 
the Legatar to the ſaid Legacy , purſues this Detender as Executor to the 
Teſtatrix, for Payment of the principal Sum left in Legacy, ard ot the An. 
nualrent thereof continually ſince, as well before the time of the Legatgy 
Marriage, as ſince the time of the Marriage, and the Defender Com» 
pearing and Proponing an Exception of Payment of the Legacy to the Cedent 
betore the Aſſignation, which being admitted to Probation, and he having Su. 
cumbed in proving thereot: Thereatter the Defender when the Exception 
was found not proven, and the Decreet was to be pronounced contoim to the 
defire ot the Summons, he Alledged that the Lords ought not to pronounce a 
Decreet tor any years Profit ſince the Marriage, ſeing the Legacy which was the 
ground of the Purſuit,aſtricted the Executor only to pay Profit to the Legatar, 
to.the time of the Marriage, when the principal Sum ſhould have been pay- 
ed, ſo thar after the Marriage there was no Action Competent for any pto« 
fits thereafter; the Purſuer Anſwered, that this was not Competent now to 
be Proponed, atter the proponing and admitting ot a Peremptor Exception, 
wherein the Defender Succumbing , there reſted no more but Sentence cons 
form to the Summons; which conld not now be quarreled upon Irtelevancy, or 
how far the ſame ſhould be Extended after Succumbing as aid is, but ought 
to have been Proponed betore Litiſ-conteſtation: T he Detender anſwered that 
this was Competent to be conſidered at all times by the Judge, albeit the 
Party had Omitred the ſame, tor the Lords ex officio nebli, ought to Des 

cern nothing but that which is Relevant and Reaſenable, albeit the Patty 

ſhould Ommit the ſame, quia que deſunt Partibus & CAdvocatis, Judex tht 

ſupplere, The Purſuer Anſwered that this Supplement of the Judge is not 

now to be received, being the Parties fault & non juris, wherein the Judge 

of the Law may ſupply, The Zerds found that noutwithſtanding of the De- 

tenders Succumbing to prove the Exception proponed, and Omifſion to pro- 

pone this Alledgeance, that they as Judges, ex officio nob/5 might in this 
ſame ſtate of the Proceſs after the Detender had failzied in probation, yet cone, 
{ider how tar the Debt ſhould extend as to the Profits, tor that was incumbent 

to the Judge, to ſee that their Sentence ſhould proceed upon Reaſonable and: 

Relevant grounds, and therefore ſeing the Teſtament was only the ground 
of the Purſuir, which appointed Profice to be payed to the time of the Mar- 
riage, and that the Purſuit was not moved apon that ground, viz, that the 
Profit was ficklike due ſenſine of moram, for not Payment of the ptincipal 
Sum at that time: Therefore the Lords found, that Decree ſhould only be given 
for the Profice to the time of the Legatars Marriage, there being no Profite 
ſought as ſaid is, upon any other ground ob mworam, in not paying thereof 
then and this was fonnd might and ought (o to be done by the Judge, albeit 


it was not Proponed by the Party , and albeit of the failzie to prove ut [4 
ot 


Lords found that the faids Perſons notwithſtanding they were not Con- 
rracters, might ſeek Inhibition upon the Clauſe foreſaid, conceived in their 
favours, againſt the Party Obliged by the Contract, to perform the ſame tg 
them, Fohn Dunlop was Proctor for the Supplicants, and cauſed raiſe and ſeek 
this Inhibition, Yid, Feb, 29. 1628, L, Whitinghame, March 16, 1627, 
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Attot, Hope 8 Stuart, Alter. Nicolſon & Lawtie, Gibſon Clerk, FYid.4 March 
1628, Forreſter contra Clerk, 


Hume contra Hume, Fanxary 11, 1627, 

N a Suſpenſion at the inſtance of Hume of Baſſindine againſt Hume,who had 
| charged tor pay ment oft a Sum of Money,contorm to the Suſpenders Bond, 
che Reaſon of Suſpenſion was, that the Charger had poynded certain Goods 
fot the tame Debt z and becauſe the Poyncing was not the Suſpencers Evi- 
dent, ſo that thereby he might verific the ſame inſtantly, he reterred the 
Poynding to the Chargers Oath, 2nd the Quantity and Avail of the Goods, 
he offered to piove by Witneſſes, This was not ſuſtained, but the Lords 
found, thar he ought to prove, not only the Fa of the Poynding, bur alſo 
the Quantity ot the Goods poynded, and the # vail thereof, either by Writ, 
or Oath of Party : Whereupon the Suſpender offering ſo to prove the tame by 
Writ or Oath, the Charger thereafter Alledged, that the Suſpender, alter 
the Poynding, had received the Goods alledged poynded back-again hom the 
Officer, who delivered the ſame to him, hearing that there was a Suſpenſion 
purchas'd betore his Poynding, The Suſpender Replyed, that he oftered to 
prove that the Goods were yet in the Chargers hands , anc this being found 
Relevant in Forr:fication of the Poynding, it was controverted how it ſhould 


be proven, ſeing it rended to take away the Chargers Reg'ſt:at Bond, The 
Lords tound, that the Poyndin»s ought to be proven by Writ or Oath of Par= 


as ſaid is, bur that the Poyn er retained the (aids Goods, The Lords found 
t might be proven by Witneſſes, even as the Charger might have proven his 
ception by Witnefles anent the re-delivery again of the Goqds to the Su- 
er, Which being Eleidced by that Reply, might receive that ſame manner 

jt Probation : and fourid, that they would grant ordinary Terms to prove the 
me, albeic it was in a Suſpenſion z and would not Atria the Suſpender on- 
co one Term al}anerly, ſeing the Poyncing was found only probable #t /aprs, 

y Writ, or Oathof Party, Acor, Be/ſhes. Alter, rye” any Hay Cletk; 

Patox contra Barclay, Bodem die, 

| N a Suſpenſion betwixt Paton and Barclay, whetein Paton being charged 
to pay 300 Merks Contorm to his Bond, whereto Barclay was made Aﬀig+ 
ey by the C reditor, to whom the Bond was made ; the Reaſon was, that 
the Cedent being this Suſpenders Tennent, in ſome Lands occupyed by him, 
for the which he was Debitor xo the Suſpender in als many Farms as being li- 
quidate, extended. to the Sum contained in the ſaid Bond, and which Farms 
were owing to him at the time of the making of the ſaid Aſignation , likeas, 
fince that AfGgnation he hath recovered Decreet againſt the Cedent his Teqs- 
nent, for paying of the ſame, and liquidating the prices thereof, whick ought, 
to Compenle againſt the Aﬀegney, as it would have compenled againſt the 
Cedents (elf, it he had deent Charger, The Lords tound this Compenſation 
Relevance againſt the Aﬀegney 25 well 25 againſt the Cedent,albeit the Decrees 
2giinſt the Cedetit, which found the Cedent his Debitor, and alſo li- 
Uidate the Debt, was poſterior to the Afſignation made to this Charger, . 
who was 4 tive Creditor to the Cedent, 2fid that it was made for ſatisfying of 
his juſt Debe , atid albeic the or rye preceeded the ſaid Decreer,(cing the. 
Decreet was obtained by the Maſter againſt his Tetinent for the. Farms of the 


Ground, which was 2 Debr for ſortie:Ye2ts Duties preceeding the Aſfignation 
e to the Charger,owing to the Maſter,albeit the ſame was not decertied be«, 
tore the A_ but cheteatrer,which was ſuſtained, ſeing nothing was al- 
aibeduerin the Debt owing cheCedent to the Suſpender,contained in the 
Derreet,” Ao. Morar, Alter, Lawrie, Hay Clerk. 714d. 1 Dec.1626. 

It 4 V. Stormont, 
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V. Stormont. 8 eodemdie, La Balbegno, 6 Dectmb, 1626, Lo, Kinclaiven, 15 
Feb. 1627; Cunninghame, 15 Novemb, 1627, Mr, Blake, 


 Dawling's Bairns contra Lo, Balmerinech, Fanuary 16, 1627, 
N an Acton berwixt'the Bairns of Robert Dawling and Lord Balmerinoch, 
I for payment of 400 Merks, for the yearly Mail. ot a Dwelling-houſe, $e 
to the Lord Balmerinech, pertaining to the ſaid Robert and his Bairns, and T 
poſſeſt by the ſaid Defender, The Lords tound, thar the Condition anen, n 
the payment of that yearly Duty of 400 Merks,tor the Mail of the (aid Lang, by 
ought to be proven by Writ or Oath of Party, and was not admiſſable tg he 


Ub 

proven by Witneſſes, being in a matter above 100 Pound, Actor, Belſhe,, 4 
Alter, Lermonth, Gibſen Clerk. 7Yid, 11 Feb. 1630, Roſs, D 
Lundie contia Gourlay, Eodem die, he 


N an Adtion purſued by Andrew Lundie againſt Fohn Gourlay, for payment Wl nd 

1 of 500 Merks contained in a Bond given by the Defender to the Lairdof Wir 

Lundie Father to the Purſuer, ro whom he was Executor, The Lords having MW Br 

found, that the' Witneſles inlerr in that Bond ſhould be®Examined ex officio, MW 1di 

for tryal of the- Cauſe of the Obligation and Debt therein contained, and 2 Wrer 
day for that effeR being affigned to the Defender,to Summon them to compexe 
before the Lords, one of the (aids Wirneſles being excuſed for Age and Sick 

neſs, and therefore a Commiſſion being craved to Examine him, and the Pur. 
ſuers contending, that in matters of this quality no Commiſſion ought to he 
given, where the Ordinance was done ex officio judics nobili, and tor informing 
of the Judge in ſuch particulars, which would occur to be enquired at the Wit- 
neſſes when they ſhould Compear, and as ſhould occur to be asked for cleating 
of any Doubts, which the Lords would defire to be reſolved of in the trying of 
that Proceſs, and which could not be done by vertue of any private Comnmil- 
ſion, no more than Witneſſes of Improbation could be examined by private 
Commiſſions, except only by the Lords themſelves, The Lords found, that 
notwithſtanding this Examination was ordained to be done only ex of ficto, yet 
that they would grant a Commiſſion co examine this Witnes, who for Age and 
Sickneſs ,was not able to compear before them, and to that effeR ordained the 
Judge to whom Commiſſion ſhould be granted, toexamine him upon the Tnter- 
rogators to be given in by both Parties,and all Articles which might give light 
to diſcover the true cauſe of the giving of theiBond, that thereby the Zords might 
more cleatly decide in the Cauſe after the ſaid Examination, Yet it is a Maxime 
with us,that ea que ſunt ex nobili of ficio non poſſunt delegari, But Rartol,cills 
mixtum Imperium Of ficium nobile, ad L:3,N.15, h,t. & Imperiam mixiun 
( fieut Furiſdifio cui coheret ) poteſt delegari,& hodie etiam ea que compriunt 
»—or {ts poſſunt delegari, Actor. Aiton, Alter, Nicolſon Craig, Scat 

erk, | 


Conrtie contra Cunninghame, Eodem dit, 

Anet Courtie Aſſfigney made by umquhile Agnes Grier. .to a Band of 100 

\Merks, made to her by Fames Cunninghame, purſues the ſaid James tot 
payment, The. Defender Alledged, that the Affignation is made by the Ce- 
dent on her Dead-bed, the Bond being Heretable, This Alledgance was Re- 
pelled in this place, but prejudice to Reduce upon: that Ground provt de jure; 
for the Zords found that they would not in this Proceſs by. way of Exception 
ſo —_—y annul the Afſignation, Hay Clerk, 7Yid. 12 Fuly 1626,L,Craigit 
Wallace, <a 


Fraſer contra L. Monimusk, Tanuary 17. 627, | 
N an Aion ac the inſtance of one Freſer againſt the I,;of Monimesh, fot 
- Payment of 500 Merks contained in his umquhile- Fathers. Bogd, loc 8 
; SS. whic 
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) Þ phich the Defender was conyeened as behaving himſelt as Heir to hjs umquhile 
Brother, which Brother was ſerved Heir to their Father, who was Debitor 
by Intromifſion with his Brothers Heirthip Goods, and the Purſuer having ſpe- 

b, fl cially condeſcended upon the Quantity of the Goods ſo intromecred with by 

et ll the Defender, and upon the manner of his Intromiſon and Quality of the 

d I Deeds done by him to make him Heir thereby, viz, that he after the DefunRs 

it Wl deceaſe, retained the Poſſeſſion of the beſt Baſon,and Silyer Spoons, and Tim- 

),  bcr-Beds and -Boords, which after his ſaid Brothers deceaſe, who died five 

x I years ſince, all this time fince he hath uſed in his Houſe at ordinary times'of 

', Wl citing,as he would have uſed if the ſame had been properly his own z and the 
Defender Alledging that rhar qualification of uſing was not enough, except that 
hecould Alledge that he had diſponed upon theſe particulars, ſeing they were 

nt Ml not the worſe of chat manner of uſing condeſcended on, ſpecially ſeing the firſt 

of time of che Defenders Intromiſſion oughe to be reſpeRed, at which time his 
ns WI Brocher to whom he is conveened as Heir was then living, who being declared: 
io Mldior. and he ſerved Tutor to him, his Intromiſton then as Tutor, albeit he 
| 2 Mrerained the Poſſeſſion fince his deceaſe, being of ſuch Goods which he could 
not caſt out of his Houſe, and fo in effe& the Intromiſſion was neceſſary, and: 
the ame not being deteriorate, and which he offered ro make forth-coming 
als 200d as they were the time of the Defundts deceaſe, therefore he could not 
thereby be found to be Heir, The Lords Repelled the Exception, and found 


ng Mithe uſing of the foreſaid particulars at Table, vis, the Baſon and Spoons waſh- 
it- Ming therein,and ſupping and eating with the Spoons,and eating upon the Board, 
ing nd lying in che Bed to be a ſufficient Qualification being proven, to make the 
of MDefender Heir, notwichſtanding of the offer ro make the ſame forch-coming 
il. Wis good as they were, and that albeit the firſt time of his Intromiſfion was as 


utor as ſaid is, which was Repelled-by the Lords, and the foreſaid qualification 
f ufing and retaining of the Poſleffion (o long atter the Defunds deceaſe was 
ſtained, ſeing during that time the Netender, if he had intended to have 
een freed of the danger of being Heir, ought to have meaned himſelf to the 


the Words, and craved Inventar to have been made of the Goods, &c, as uſe is ig 
ter- Much Caſes, which not being done, he hath prejudged himſelf, Yet 1,C,Cujsſcun- 
ohe hoe 167 & negotii initium inſpiciendum & C __ fins. Acor, Baird, Alter. 
ohe ermonth, GrbſonClerk,Yid, 14 Fuly 1626, JohnfFon contraMaſon,21Dec,1626, 


rming contra L, Monimusk,6 Nov. 1622, Dundas, 2 Fuly 1629,Cunninghame, 


E. Buckcleugh contra Burnet and others, Fanuary 19, 1627, 
HeEarl of Buckcleuzh having intented aDoublePoynding againſt Mr Robert 
Burnet on the.one part,claiming Right asHeir ſerved to his own Daughter, 
gotten by him upon his Witfe,one of the ſeven Daughters of William Mauld, 
hich Daughter was ſerved one of the Heirs to the {aid William Masld,as re- 
reſenting her Mother, and one of the aids ſeven Daughters, and therefore he 


100' {Ws hier Heir, who was one of the Heirs of her ſaid Good-fir, claiming the 
; for- Meventh part of a Sum adebted to the ſaid William Mavld by the ſaid Earl of 
Ce- Wectcleugh on the one part, and againſt the reſt of the ſix Daughters of the 
Re- Rd liam Mauld, on the other part, who claimed the Right of the ſaid 
ires bole Sum, ro- pertain ro them, ſeing the Right of the ſaid whole Sum 


$ not only eſtabliſhed by an Hererable Contract, /betwixt the (aid William - 
«w/4 and the ſaid Earl of Buckclevgh, bur alſo Infetrment of an Hererable 
nualrent was granted therefore out of the Earls Lands to him in his Lite- 
te,. (0 that the Right of thar Contra and Sums therein contained. being 
eriefted by an Heretable real Right, and by Seafin, the Right thereof, and 
\.the ſaids Sums, , could pertain. to none but to theſe who.might be Heirs 
the ſaid William Mauld, and was —_—— Annualrent as Heir to wr | 
K Who 
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who died Infeft 5 and ſeing neither Mr, Robert Burners Wite, who was one of 
the ſeven Daughters of the ſaid William Mauld was Intett in her Lite-time,nor 
her Daughter was ever Infeft as Heir to her Good-fir as repreſenting her Mo. 
ther, but only ſerved as one of his Heirs by a general Service, whereupon ſhe 
was never lInfeft in her part of this Annualrent controverted, therefore the 
contended that her Service, ſo far as might concern this Sum libelled, be; 
extinct by her deceaſe, it could not be acclaimed by her Father as ſeryeq 
general Heir to his Daughter,who neither was Intett,nor could be Intett there. 
in, ſeing the Contra& provided the ſame to the Heirs of William Mawld, and 
he could never be that perſon who might be Heir to him,but che ſame behoy. 
ed to pertain only to the fix Daughters ſurviving, who were Heirs #» ſolraun 
to the whole, the other ſeyenth, and all deſcended of her Body,dying not In. 
feft, The Lords found, that (eing the Daughter of the ſeventh Siſter begot. 
ten by Mr, Robert Burnet, was ſerved one of the Heirs of Will:«m Manld, and 
that ſhe as one of the (aids Heirs had obtained the Contra toreſaid, made he. 
twixt the Earl of Buckcleugh and her Good-fir, Regiſtrar at her inſtance againſt 
the Earl z andin reſpeR that Mr, Robert Burner was (ei ved Heir to his Daugh. 
ter, albeit by a general Service only, and that he had obtained the (aid. Con. 
tract Reeiſtrat at his Daughters inſtance as ſaid is, transferred\in him as Heirty 
her, albeic his Daughter died not ſeaſed, yet that the Right ot the ſaid Sung, 
contained in the ſaid Contra, both Principal and By-runs pertained to the (aid 
Mr. Robert Burnet, and that the ſame did not ſo belong to the other fix Siſter, 
as that it could not be ſought bur by them who was Infeft , and theretore ig 
reſpect of the ſaid Mr, Robert Burnets Retour as Heir to his Daughter, and of 
his Decreet of Transferring, and of his Daughters Retour and Decreetof 
Regiſtration, which Retouts and Decreets, the Lords found could not en 
niſh and become extin&, they decerned the ſaid Mr, Robert to be anſwered and 
obeyed, and diſcharged the other fix Siſters, as having no right to the (aid 
ſeventh part, and found, that the Renunciation to be given by the ſaid Mr, 
Robert to the Earl of Buckclewugh, ſhould be a tufficient Security to exoner and 
warrand him of the payment thereot. Actor, Scot, Burnet per ſe, & Stuart. 
Alter, Lermonth, Aiton & Oliphant per ſe, Scot Clerk. 


L, Roſlin contra Fennents, Eodem die. 

PP a Removing at the inſtance of the L, Roſlin againſt his Tennents, aPro- 

curator compearing for the apparent Heir of George Thorbrand, who was 
Infeft in the Lands, and defiring to be admitted for bis Intereſt ; T he Lord: 
admitted of the ſaid appearand Heir, albeit he had no Right in his own perlon, 
but only produced his Fathers Seafin, which they found gave him Intereſt, 
appearand Heir, to defend the Tennents from Removing, albeit he _was not 
called, guocaſ# it he had been called, he as appearand Heir might have de- 
fended by,vertue of his Fathers Right 3 butnot being called, and the Purſuer 
offcring alſo to prove, that the Tennents who were called, were his Tennent, 
and had payed him Maill and Duty for their Lands divers years before, fo that 
they could not be the Excipients Tennents 3 therefore he contended, that as 
appearand Heir,he could not be admitted to ſtay him to Remove his own Tet 
nents3 which was Repelled, and the appeatand Heir admitted for his [nterelt 
AQor. Belſbes. Alter, Nicolſon, Hay Clerk. 


Marqueſs of Hamilton contra Calder, Eodem die. of 

| by! an AQtion of Non-entry betwixt the Marqueſs of Hamilton contra Calar i n 
the Lords found, that the Extent of the Land ought to; be valued accor'W te: 
ding to the Quantity and Extent whereto it was valued by a Contra mad ce 
by the Defender and his Mother,” wherein the Land was deſigned tobe ſo ma 
n 
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ny Pound Lands; and according to a: Decreet recovered at this ſame Defen- 
ders inſtance, for delivery of the Evidents of the fame Lands,” wherein it was 
called alſoa Land oftheſame Extent 3 which Deſignations the Lords found ſuf- 
ficient againſt the Subſcriber of the ſaid ContraQ, and obtainer of the ſaid 
Sentence, to bind him to that Extent; albeit he Alledged,that that Defigna- 
| tion could not bind him thereto,ſeing in theſe Writs non agebatur, to what ayail 
| the Lands ſhould beextended ; but that was the adjeRion of the Writer,whoaſe 
Deſignation could not make the Land more than indeed it was, and could not 
work againſt the verity. Likeas he jo__ a Service done ſince, wherein 
| the (worn Afſizers had extended the lame to a far leſs avail, which ought to 
1 


have greater Faith than a ſuperfuous Deſignation idlely adjeted inanyWrit; 

which Alledgance was Repelled, and the Extent was ruled according to the 
v ſaid Contrat Subſcribed by the Party, and Decreet recovered by himſelf, 
t- {eeing the ſaid Service was not Retoured, nor paſt the Chancellary, but was 
d upon a Reaſon ſtayed, that it ſhould not he Exped. Ator. Stxart, Alter. Nj- 
& MW colſon. Gibſon Clerk Vid, 24 January 1627. L. Glenkindie,, 


nſt Thomſon contra Herriot, Eodem die, | 
[- Dam Thomſor: being bound as Cautioner at the Confirmation of the Teſta 
A ment of Lewis Muir and Margaret Herriot, Relict of the ſaid Lewis, and 

rt0 WM hcr Brother being then obliged for his Relief, The ſaid Adam purſues them to 
ms, W warrand him of his ſaid Cautionry, and to that efte& to find Caution, 
becauſe vergebant ad inopiams, and they had waſted the Goods Confirmed, to 

be decerned to find Caution to him for his better ſecurity, The Defenders 
e 11 WW Alledged, that this Purſuit was a novelty, to ſeek Warrandice where the Pur- 
d of W fuer wasnot able to ſhow any diſtreſs; and the defire of finding Caution, was 
etol WW a greater novelty,whereto they could not be reſtrited of the Law. The Lords, 
albeit they inclined to ſuſtain this Purſuit, as juſt and equitable, yet they 6r- 
dained the Parties firſt to Compt and Reckon upon the Goods contained in 
e (id WY the Teſtament, whereby it might be firſt known what became thereof, if they 
were extant, or to what good orneceſlary uſe the famine was imployed3 and 


er and Wl thereafter they would confider of the anſwer to be given anent the ſuſtaining 
taut. Wl of this Purſuit, Hay Clerk. | 


D. of Lennox contra Weems, January 20, 1627. | | 

N a Suſpenſion betwixt Alexander Weems and D, of Lennox, for Suſpendin 
of the Charges, whereby the Duke was charged to pay a Penſion mm, 
to the ſaid Alexander by umquhile Lodovick Duke of Lennox and: Richmond 3 
the Decreet for Letters conform to that Penſion being quarrelled, becauſe 
the Duke of Lennox was not Summoned thereto, The Lords found no necel. : - 
ſity to Summon the Giver of the Penſion. to the Aion of Letters conform 
thereupon, ſeing he was the Penſioners Author, and heneeded not to Sum- 
mon his own Author. This Deciſion may appear to be bard, for upon a De- 
creet for Letters conform, the Chamberlains and others, latromettors with - 
the Duties of that Lordſhip, or Lands where-out-of the Penſion is craved'ts 
be payed, are charged to make payment to. the Purſuer, who of reaſon ought 
not to be charged therefore, except their Maſter and. Lard to whom theſe Dus 
ties ſhould be payed by them were called thereto 3 fornoreaſon can draw their 
Duties from them by any Proceſs of Law, where their Maſter is not decerned, 
to whom they are fir(t and principally. Debitorsz and- this. form and nature 
of Attions cannot be more favourable, nor. more priviledged;than-Ations'to 
make Arreſted Goods forth-coming, which cannot be faſtained' withour Sen- 
tence, firſt againſt the Debitor, and then that he was. alſocalled in the Pro- 
cs, to make the Arreſted n_ 0 be.madeforth-coming 3 and this Penfi+ .: 
2 on 
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oncan be of no greater effe& thanan Obligation, upon the which no AQion 
for Implement thereof could be ſuſtained, without Citation of him who grant. 
ed and made the Obligatioa: But it was found by the Lords, that the Giver 
of the Penfion needed not tobe Summoned,as ſaid is. Ator. 8rret. Alter, Ry 
ſel. Gibſon Clerk, Vid. 7. Decemwb, 1630, E. of Carrick contra D. of Lennox, 


Roſs contra Fleming, Eodem die. 

N an Action at the inſtance of Gawin Koſs again Fleming, for payment of 
the Farms and Duties of certain Lands to this Purſuer, as Heir to his Fa- 
ther, and which reſted owing to his Father, who had Right to the Lands,and 
the Duties thereof were owing for certain years bygone, by the ſpace of 28 or 
3o years ſince the deceaſe of his faid umquhile Father, and were now acclaim. 
ed by the Purſuer, as Heir to him by vertue of a Tack of the Lands Sett to his 
umquhile Father, and whereto he had Right, as Heir foreſaid to him. The 
Lords tound, that the Action for the Farms and Duties foreſaids, come not un- 
der the A& of Preſcription, viz. the 83 AF Parl. 6. J4.6,1579. but that the 
Purſuer had Action thgrefore, and might prove the ſame, otherways than by 
Writ, or Oath of Party, notwithſtanding of that A& of Parliament, Scut 

Clerk. Yid. to March, 1627, Two men in Glaſgow. 


Dumbar of Burghie contra Tennents, Eodem die, 

N an Action of Spuilzie-at-the inſtance of Robert Dumber of Burghie againſt 
| the Tennents of Carſs 4 The Lords ſuſtained an Incident Diligence ulcd at 
the Defenders inſtance, for proving of an Exception admitted to their Proba- 
tion, Executed upon 60 days againſt the Defenders called therein, who were 
out of the Countrey3 albeit. at the Term of Litis-conteſtation he protelted 
not for an Incident upon 60 days, nor declared then that the Parties were out 
of the Countrey; notwithſtanding whereof the Incident was ſuſtained,ſeing he 
had proteſted for an [ncident;but theLords ordained the Uſers thereof to make 
Faith, that they had juſt cauſe to uſe that Incident againlt theſe perſons called 
therein, and that they were neceſſary Parties, without the which making 
Faith, they would not ſuſtain the Incident againſt them. ARor. Sharp, Alter, 

Gibſon Clerk. Yid. 2 July, 1624. Watſon contra Lo, Kinclevin, 


Wallace contra Portens, Jan. 23. 1627. 

N a ſpecial Declarator, at the Inſtance of Jawes Walace, Donatar to the 
| Liferent of Thomas Portens of Foord, who held the faids Lands of Ford 
of the Lo. Tefter; againſt the ſaid Thomas for Payment to the Purſuer of ihe 
Mails and Duties of the faids Lands, fince the time that the ſaid Defender 
was year and day Rebel; Compeared in this Proceſs Thowas Lindſay Burges 
of Edinburgh, and produced for his Intereſt, a Charter and Seafin ofthe 
ſaids Lands, granted to him by Thomas Portens, with a Declarator recovered 
at his Inſtance againſt the Defender, whereby the Tack which was Sett by the 
ſaid Thomas Lindſay, to the ſaid Defender of the faids Lands, at the time of 
the Purchaſing of the faid Heretable Right from the Defender, was de- 
clared to be Expired, for not'Payment of the Tack Duty, Conform to an [rti- 
tant Clauſe therein contained, in reſpeR of the which Right and Poſleſhon 
of the Lands really held by the faid Thowas Lindſay, and which were put: 
chaſt by him for a preceeding Cauſe, a juſt and true Debt owing to himby 
the Defender, and which he ſicklike inſtantly InſtraRed, for the Satisfadion 
whereof he had acquired the Right of the faids Lands, and Poſſeſſion conform 
thereto, therefore he Alledged that the Farms and Duties of the ſaids Lands 
pertained to him, and ought not to be found to pertain to this Donatar, iN 
reſpe& of the Time of the Acquyring of the ſaid Heretable Right, albeit the 
Defender his Author was then Rebel, yet he was not then year and day e 

z 
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in | bel, whereby his, Liferent might fall to the Superiot's But it was then Lawful 
* to him to Acquire a Diſpoſition of the- Heretable Right of the Lands from him, 
« || which he really did by Charter, and Scafin, and Poſſeſſion: and his Sabfe- 
quent Rebellion, by his remaining year and day at the Horny ought notto be 
Prejudicial to his ſaid Right, being. made for a cauſe of Debt- owing to him, 
preceeding the time that he was Denounced at the Horn, This Alledgeancewhs 

Repelled, and the, Donatar of the Liferent was preferred to the Excipient : 
of For the Lords found that the Vaſlal being put to the Horn, before the Alienath- 
on, after that Rebellion (year and day being expired and the Vaſffal not Relat- 
ed ) he could do nothing to prejudge the Superjor in the Liferent which was 

Acquired to him, by the Vaſlals continuing and remaining Rebel, unrelaxed 

4 year and day, during the time of the running whereof he could not wedio 
ths tewpore, make any valid Diſpoſition, whereby the Cafſuality of the Subſe- 
he quent Liferent might be prejudged, ( he not being Relaxed at the time of 
the ſajd Alienation, nor at no time within year and day,) neither was it re- 
ſpeed that the Infeftment was given for ſatisfying a Debt, which preceeded 
t the Rebellion, ſeing it was only a perſonal Obligationz and there was no Obli- 
gation for giving of thatreal Inteftment of the Lands, whereupon the Ex- 
ception was proponed, Ador. Stzart. Alter. Nicolſon; Hay Clerk, #4, 


March 19, 1628. Rait contra L. Buckie, July 17.1630. L, Ley contra Portens, Feb. 
nſt 16. 1631. L. Cranſton contra Scot. 


La. Ogilvie, contra Lo. Ogilvie, Eodems die. 


ba- N an A&ion of Regiſtration, at the Inſtance of the Lady Ogilvie, againſt the 
oy | Lord Oglizvie, who.was conveened as lawfully Charged to enter Heir to 


his Father, and for Purging whereof he produced a Renounciation, whereby 
he Renounced to be Heir to him, with an Exception therein inſert viz. that 
pe WW becauſe his umquhile Father was Obliged, in the' ContraGt of Martiage made 
betwixt him and his ſaid Father, and the Earl of Melroſe and his'Daughter, 
lled WW now Spouſe tothe Defender, to lafeft the ſaid Defender and his Heirs, it the 
ing i Linds mentioned in that Contra, and whereupon he had ſerved Inhibition, 

which Contra and Inhibition preceeded this ContraQt, now defired to be Re- 
_ and ſo that thereby his Father was Conſtitute his Debitor, that there. 
ore it might be Lawſul to him to enter Heir it theſe Lands, vvherein his 
the W Father was obliged to Infeft him, as ſaid is, and whereby he was confti 
ood tute his Debitor for his Security, in cale he might not come to the 
Right of the faids Lands otherwiſez and which he Alledged he might lawfully 
nder , BY do, and ought ſotobe found by. the Lords, without any hazard or danger to 


urges WH be Heir Generally, or but any perril to enſue therethrough co him, ſing this 


| the Purſuer could not have prejudice therethrough. - The Lords found, that ei» 
rered ther the Defender ought to Renounce ſimpliciter, without any Exception,ard 
y the Reſervation therein,or they could not receive their Renounciation with ſuch a 


Proviſion and Exception, as was craved 3 ſeing if he intended to enter Heir to 
his Father, he behoved to do the ſame, upon his own hazards for the Zorfls 
declared that they would make no ſuch Proviſion, as was ctaved by the De- 
fender, albeit the ſame depended upon a preceeding Cauſe of Debt, -but he 
ought to ſeek the Implement thereof otherwiſe, as he pleaſed, Aor. Nicole 
ſen & Aiton, Alter. Stuart. Scot Clerk. 


L. Glenkindy contra Cranſurd, January 24. 1627, - | 
þ a Regiſtration purſued by the Laird of Glenkindy, againſt Crayfurd, whp 
| was conveened, as bebaving himſelf 6s Heir ro: his umquhile Brother, 
giver of the Obligation, which. was deſired tobe Regiſtrat 3 and for prov- 
Ip ynarect the Purſuer produced a Pond ſubſcribed by this Deferider,where- 
n de deſigned himſelf Heir,at the leaſt (4 qo Heir to his ſaid Brother; = 
K k 3 this 
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this being Alledged, not to be ſufficient to make him Heir, ſeing in this Writ, 
wherein he uſed that Deſignation, there was noKeference to any Benefit, or 


whatſoever buſineſs concernifig his Brothery neither wasthere any thing there. 
in/ Inſert done, or for any thing to be done in his favours, nor was it then in. 
tended, or ever meaned, that he ſhould be thereby made Heir to his Brother, 


which being-confidered of by the Zords, they found that Writ was not of 


that ſufficiency, to make the Defender Heir, ſeing he therein calling himſelf 
Heir, at the leaſt appearand Heir, thereby reſolving in an” Alternative of ap. 
pearand Heirz and it not being thereby craved, nor intended amongſt the Par. 
ties,that he ſhould be Heir, norno ſuch thing then being in hand, that Reſy, 
lution of the Words, in the foreſaid Alternative was not found enough by the 
Lords to make him Heir, or that he behaved himſelf as Heir to him, except 
he would prove the ſamen otherwiſe, than by that Writ of the Tenor fore. 
faid. In this Proceſs alſo the Lords tound Proceſs againſt the Defender, be. 
ing called as behaving himſeltas Heir, albeit it was Alledged, that the Heir 
could not be called while the expyring of year and day, after the Defundsde. 
ceaſe, which was not expyred when this Summons was intented, conform tg 
76 Ad Parliament 6. Ja, 4. 4:0 1503, which Alledgance was Repelled, 
ſeing the Defender was conveened, not as charged toenter Heir, but as be- 
having himſelf as Heir, which vvas his ovvn Deed, even as if he had been ſ&r- 
ved Heir, quo caſs Proceſs would have been ſuſtained, albeit vvithin the year, 

ſeing the Vefender did not Alledge that there vvere Executors Confirmed tg 

the DefunR, vvho. ſhould be anſvverable vvithin the year, for*the Deftunds 

Deb, as that Ad of Parliament requires. Actor. Baird, Alter, Aowat Hy 

Clerk, Yid. July 8. 1628 Dumbay contra Leſ/ie, Yid, for the laſt Part, 7 

mary 19. 1627, L. Roſlin , 


L. Wauchton contra L, Innerweek, Eodeme die. 

I an Aion of the L, Wanchton*s againſt the L. Innerweek younger, for re 

paying of ſome Sums payed by the Purſuer, as Cautjoner for the Defen- 
der,with the, ordinary Annualrent therefore, fince the time of his payment 
thereof, according to the A of Seſſion, anno 1590. The Lords ſuſtained this 
AdQion,for the Annualrent acclaimed,albeit the Purſuer was not compelled by 
Chargesof Horning to pay, ſeing the Bond being Regiſtrat, and the Term of 
Payment being paſt,it was diſtreſs enough to move any Perſon to make pay: 
ment, who was unwilling upon reſpe& to his own Credit,to abide Charges 
Horning; And which the Lords found ſufficient, to import this Aon for 
Profit ſenfine, eſpecially where the Party obliged for hjs Relief, and now 
called in this Action, isnot able to Alledge any Reaſon, whereby the Purſuer 
might be freed of Payment thereof, at the Creditors hands, AQor. Hope & 
Belſhes, Alter, Mowat, Gibſon Clerk. Yid. March 25, 1623. Sir 7 mes Bail. 
November 15, 1627. Black, 


Arskin contra Lo. C4rikin, Eodem die, 1627. | 

N an AQion of ReduRtion, at the Inſtance of «Arkin againſt the Lord 4r- 
skin, founded upon a Reaſon of Inhibition, The Lords found the Inhibi- 
tion nul], becauſe the Command and Warrand of the Letters of Inhibition gave 
power toCharge the Party, being then out of the Countrey, upon ſixty bins 
at the Peirand Shore of Leith, and at the Mercat-Cros of Stirling, being the 
head _ of the Sherifdom, where the Party to be Inhibited his Lands]ay; 
but the ſaids Letters had no further Power,nor Warrand therein contained, 
albeit the Execution upon theſe Letters,now uſed againſt the PartyExhibited, 
bore perſonally apprehended within the Canmongate,for doing whereof there 
was no warrand in the Letters,ſo that thatExecution wanting a warrand ofthe 


Letters,was not ſuſtained; and the Zords Repelled the Alledgance proponed ul 
| the 
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the Detender, , to Suſtain the Execution, Alledging, that (eing the whole 
Leidges were lawfully Inhibited,as was neceſſary of the Law, and that the Exe 
*cution againſt the Party was only uſed to intimate the Inhibition to him, 
the ſame was more clearly intimate by an Execution, made perſonally, than 
by any which had been made as againſt one out of the Country , and:ſo-that 
he haviag done not only equivalent to the command of.the Letters, but more 
nor was therein preſcribed, his Execution ſhould be found lawful 5. which was 
Repelled as ſaid iszfor the Lords tound, that he ought to have craved a Com- 
mand to do the ſame ;. for albeit he might lawfully done the ſame,if he had 
ſought it, and could not been refuſed ; yer not having ſought the ſamine, he 
could not do it of himſelf withour a pore wm tr Alter, Hope, 
Nicolſon & Aiton. Hay Clerk. Vid, 2 Feb,1628, L. Kirkconnel con. L, Barn- 
barroch,, 19 March 1628, Lamb contra Blackburn, 


Stwart contra Feuars of Coldinghame, Fanuary 25, 1627, =, 
N an Improbation at the inſtance of Fohy Stuart and certain of his Creditors, 
who had obtained Heretable Right from him of the Lands and Teinds of 
Coldinghame tor Relief of their Cautionry,and which were Erected to the ſaid 
John in a Barony, and united in his. Charter, granted co him by the King, 
zgainſt the Feuars of the Lands and Tackſmen of the Teinds of Coldinghame, 
the laid Fohn Stuart being debarred ab agendo by Horning , and the other Pur-, 
vers who had bale Rights to be holden of him, being quarrelled in their Right, 
becauſe their Seaſin was given at one place,the Lands and Teinds lying far dit- 
ontigue, and which Seaſin proceeded from a Warrand of Charter and Precept 
iven only by the ſaid Fon Stnart,not confirmed by the King to them;where«: 
5 it was Alledged, that no Subje& had power to appoint ſuch Unions, or to 
Diſpone Lands to.any other atter that manner,ordaining a Seafin at one place to 
te (ufficient for all the Lands lying diſcontigue, This Alledgance was Re- 
pelled, in reſpect of the Union given to the {aid Fohy Stuart,their Author by. 
the King, and that he gave it to the Purſuer as he had the ſame himſelf ; {0 
that it was not an Union made by a Subject, but flowed from the King z it 
being likewiſe Alledged, that the baſe Seafin given to the Purſuers by Fohn 
Staart, to be holden of himſelf, could not be a Ground to {urniſh Action to 
the Purſuers ( Fob» Stwarts 1elt being debarred-by Horning) to call for Impro- 
bation of theſe Detenders Writs, who were Vaſlals of the Lands as he was, 
and that one. Vaſlal could not haye this Action againſt another Vaſlal, This 
Exception was alſo Repelled, ſeing this Aion affirmed the other Vaſlals to 
have no Righr, but that the ſame, if any they had, was falſe , and ſo their 
Rights falling, the Purſuers remained Proprietars and Vaſlals of the whole: 
Lands, Ir being alſo Alledged for Blackader, one of theſe Defenders, that no 
Proceſs ought to be granted againſt him for the Writs of the Lands, tor the: 
which he was conveened, , becauſe his Right flowed from the Earl of Marray 
Regent, who was his Author, and whoſe Heirs of Proviſion, + mentioned. in. 
bis Charter of the ſame, were not called, who behoved to be found neceffary 
Parties inthis AQion tending to evert his Right, This Exception was alſo: 
Repelled, becauſe that perſon was called who was Heir of Line to the Earl of: 
Murray, and he who repreſented the Heir of Proviſion concurred and affiſted 
the Purſuit, Actor, Craig, Alter, Belſhes. Gibſon Clerk, Fid, for this ot the. 
baſe Infeftment, 19 Feb. 1630, Dowglas, 2 March 1627, Heirs of the Lord. 
Teffer, For the laſt part, wid, 11 Fanwuary 1628, E, Marr, . | 
. Agnew contra E. Caſſils, Fanuary 26, 1627. - ON: 6 
N a ReduQtion of a Decreet of Removing,. purſued at the inſtance of Agyew + 
| againſt che Earl of Caſſ#ls,' founded upon a Rental of the Lands 1:be]led, 
ven by this Earl of Caſſi!s his Con to this Reducers Father, by. 
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Bairns, Tennents to him in the ſaids Lands, for payment of a certain Duty At« 
ticularly expreſs'd in the ſaid Rental , and the faid umquile Earl oblig'd himſelf 
never to Remove the ſaid Agnew, who was this Reducers Father 
ſaid is, nor his Bairns from the (aids Lands, and oblig'd him to warrand the 
ſame to them, tor this was the Tenor of the Writ, and in the end of the (amy 
it bears theſe words, by this Letter of Tack ſubſcribed with my Hand , where. 
by he called the ſamine a Tack, albeit the Body was conceived in the Worg 
and Tenor of a Rental,receiving the Party and his Bairns kindly Tennents &, 
inreſped of the which Rental, the Purſuer, who was a Bairn,and the eldeſt $gy 
of the Receiver of the ſaid Rental, Alledged that he could not have been ge. 
cerned to Remove, The Defender Alledged, that the Rental was Set by the 
umquhile Earl of Caſſils in anno 1567, to a perſon particula;ly therein-nam, 
ed, an: his Bairns, which behoved now to be foun:! to be expired and ex. 
tin&, ſeing both the Setter and Receiver were deceas'd many yeats ſince, ang 
that Rentals ought to laſt no longer, and the Words adjeRed thereto obliging 
the Setter never to Remove the Receiver nor his Bairns, could not extend ty 
oblige the Heirs of the Setters, ſeing it was perſonal , for he thereby only oh. 
lig'd himſclt not to Remove - likeas he performed the ſame,for he never Re. 

moved them, but that cannot be found Obligator to bind the Purſuer to the 

Bairns of the Receiver, the Receiver himſelf, and the Setter alſo being both 

dead long fince as ſaid is. And where it was Anſwered, that the adje<ion of 
that Word, Rentafing bis Bairn!, and obliging never to Remove them, behoy. 

ed ro work ſomething, He Anſwered, that it did work this to them. thatif 
the Father, who was the ſpecial Receiver, had died in the Setrers Life-time, 

the moſt that they could have craved was, that the Setter could not Re. 

move them (o long as helived , but now he being dead, of no Reaton or Pr; 

Aique ought it to laſt againſt che Secters Heir, tor otherways, when this Bair 

ſhall b:uik during his Lite-t:me, another of his Bairns may thereatter bruik, 

which he alledged to be againſt Law and Pratique, This Alledgance was Repel. 

led,and theRental tound (ufficient to ſave the Bairn of the ſpecialReceiver ot the 

Rencal unremoved during his Lite-time, Actor, Alter. Neilſon. Gibſon 

Clerk, Yid. 5 July 1625,L, 4iton,and the Caſes there cited, 15 March 1631, 

E. of Galloway, 


Cowper contra Williamſon and Bog- miln, Penult Fanvary 1617. 

Nan Action of Adjudication at the inſtance of a Woman called Conyrr 
againſt i//iamſon and L, Bog-mily, whereby the Purſuer craved a Bond 

of ſome Moneys made to the Detun&, who was Debitor to the Purſger, con- 
ceived in manner of an Heretable Bond bearing Annualrent,to be Acjudged to 
the Purſuer for ſatisfying of the Detunats Debt, to whom the Detender called 
in this Proceſs of Adjudication had Renounced to be Heir, as is uſed in theſe 
Caſes, The Lords found, that this Bond, and the Righe thereof, could not 
be crayed to be Adjudged by this manner of Proceſs of Ad judication, in reſpeR 
that the Defun& had made the Bond and Sum therein-contained Movable, by 
making Requiſition therefore in his own time, whereby it was not Heretableto 
be ſought by Adjudication, but being thereby made Movable,would pertain to 
the Executors of the Defun&, and come under his Teſtament, and ſo might 
be Arreſted or Poynded, or it the Executors of the Defun& ſhould not Con- 
firm ir, then the Creditor might Confirm himſelf Executor, to the effect he 
might be payed, and that he might ſeek ſome other way chan by Acjudication. 
Actor, Aiton, Alter, M*gill, Gibſon Clerk, 


the which the ſaid umquhile Earl received the ſaid Purſuers Father and his 


Ker 


T he Deciſions 6f the Lords of Seſſion, 1627. 265 


" - Ker contra Baillies of Fedburgh,  Bodem die, ” _ 
N an Action betwixt Xer and the Baillies of Fedbsrgh,for payment of a Debt 
1s owing to the Purſuer,through eſcaping of his Debitor our of the-Tolbuith 
of Fedburgh,he being there Incarcerate at thePurſuers inſtance, for not paymenc 
bo thereof, being denunced Rebel, and made Captive therefore. In this Proceſs 
the Magiſtrats, and every one of them being deſired tobe decerned to pay the 
whole Debt in ſolidum z and-two of the Magiſtrats Compearing, and Alledg. 
& ing, that they ought to be Aſloilzied, becauſe they offered to prove, that the 
third Baillie being in Office, took the Debitor out of Ward, without know- 
X ledge of the other Baillies z and as he alone might Incarcerate a Rebel, being 
charged to do the ſamine,ſo he might alone relieve himgand therefore cam nox2 
te WM £4put ſequatur,, they ought not to be an{werable for his Fault, whereto they 
were not acceſſory, at the leaſt chey Alledged that he ought to be fuſt diſcuſt, 
The Lords Repelled this Alledgance, for they tound, that the whole Magi- 
ſtrats were one Body, and that they ought to be anſwerable for the Faults 
committed by any of them in their Office, for the Party might be ignorame 
which of them did the Fault, and therefore thaf they ought to comp there» 
upon amongſt themſelves, and if any one did the wrong, they had Aion of 
the Law againſt the Delinquent, Who ought to be anſwerable to the reſt for 
the Wrong after tryal thereof amongſt themſelyes, but that the whole Magi- 
ſtrats ſtood obliged as ſaid is, to the Party, as one Body : But the Lords would 
not ſuſtain che Aion and concluſion of the Summons, whereby every one of 
the Magiſtrats was conyeened in /qunr=is tor the whole Debt, bur ſuſtained the 
ſame againſt them as an unite Body as ſaid is. Actor, _ © | Alter. Sandilands, 
Gibſon Clerk, Yid, 10 Feb. 1631, T.ot Inverneſs, where the contrair ſeems 
to be done, | | 

Mackala contra Tennent, Eodem dic, | 

N the Cauſe decided betwixt Thomas Mackala Writer againſt Mr. Zoſeph 
Tennent, The Lords tound, that an Obligation being of this Tenor, viz, 
Where the Debitor was bownd to pay the Sum therein-contained to the Creditor her 
ſelf allenarly in her own life-time, andthe Annualrent thereof yearly to the (aid 
Creditor during that time z whereupon Inhibition was Execute againſt the 
Debitor, and bearing,that the Sum ſhould pertain to the Debitor after the Creditors 
deceaſe, The Lords found, that this Obligation and Inhibirion was ceflable, 
and might be cranſmitted by the Creditor effeually'in the perſon of an'Af> 
ligney, and alſo that the Aſſigney, or the Creditor her ſelf might ſeek pay- 


" ment of the ptincipal Sum from the Debitor, notwithſtanding of the foreſaid 
"* I Clauſe, appointing the Sum to pertain to the Debitor after the Creditors. de- 
» ceaſe, which Clauſe did not free the Debitor from payment of the principal 


led Sum to the Creditor, or her Afſigney,when any of them ſhould ſeek ir,the ſame 
being ſought in the Creditors own life-time, but not being ſought ip her life= 

time, it was found that the Executor or the Heix of the Creditor would nor 
have Right to ſeek it from the Debitor, -in reſpe@ of the foreſaid Tenor of 

et WY the Bon z and therefore the Lords found no neceſſtty. of Caution,to. make 
= the Money forth-coming again to the Debitor after the deceaſe of the princi- 
_ pal Creditor, ſeing ſhe or her Aſſigney might Diſpone thereupon at eheir plea- 
+ x ſure. Actor, Aiton. Alter, Stuart. Gibſon Clerk.” | | 
'00- Scougal contra Binnie and others, *Fanwary wit, 1627," | 
+ he | an Action betwixt Scougal and Biunie, and the other Creditors of Patrick 
Craig ; .the which Scougal being affigned by the ſaid Patrick ro ſome Debrs 

Wing to him, for ſatisfying 'of 7 Debr due ro him by the ſaid Patrick, and 
Wich Deb: of the ſaid Patricks; he inſtantly'inftruged, and therefore raved 
Et” payment 
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payment of the Debt aſſigned to him the reſt of the Creditors contended, 
that that Aſfignation being made by the common Debirot, who is become 
Bankrupt, and being made that ſame day apen which he fled, and ſo done jy 
meditatione fuze;theretoreby theAR of Dyvoury, he could not prefer one Cre. 
dicor to another, but ſeirig the Purſuer hath done no Diligence to make him 
be preferred-to the reſt of the Creditors; the Affignation foreſaid could not 
make him be-preferred, This Alledgance was Repelled, for the Lords found 
the Purſuer, being a true and juſtCreditor, might rake payment of his true Debx 
from his Debitor, and ſo might alſo take an Afſignation for his payment, 
ſeing no other of the Creditors had done diligence againſt che common Debi. 
tor by Action or Arreſtment, Execute before this Aſſignation, and that ir was 
not qualified that the Purſuer was particeps fraudis with the common Debiror, 
nor that he was Rebel at any of the Petſons Detenders Inſtances, or at the Horn, 
Acor, Belſhes. Alter, Gibſon Clerk, 


L. Lawriſton contra Tennents, Eodem die, 

N an Improbaticn at the inſtance of the L, Zawriſton againſt the Tennent 
of Sonth- howſes,the Evidents made to certain perſons Authors to the Defen: 
ders,being called ro be improvenz and the Detenders Alledging that no Pro, 

ceſs ought to be granted againſt theWrits,except the appearandHeirs to the pet- 
ſons whoſe Writs were quarrelled in this AQion,were called thereto, This Ak 
ledgance was Repelled, ſeing the Defenders condeſcended not ſpecially, who 
the perſons were who were appearand Heirs, and who ſhould be ſummoned, 
without the which were condeſcended upon, there was no neceſſity to Summon 
them. The like was done before ano 1619, in an Improbation betwixt the 
E, Winton contra Lo; Corſtorphin, Actor. Mowat. Alter, Scot Cletk, 
Vid, 5 March 1630, BE. Wigton, 
> Rofs contra Blatr, Eodem die. _ 
I an Action of Spuilzic betwixt Mr. James Roſs and Blair ; The Lord: i» WM « 
ſtained an Attionof Spuilzie founded upon a Tack, which was Alledged þc 
to want a Duty,becauſe albeit it bear a yearly Duty,yet thereby the Setter had MW © 
diſcharged thatDutyfor ever to theTacks-man,ſeing he allowed it to himtor fs IM 41 
tisfaQion of his Bairns.part of Gear, adebted by him to the faid Tacks-man, IM , 
which the Defender Alledged to be alike as it it had not a Duty thereinin- 
ſert, which was Repelled ; for the Lords found, that this Defender bad no 
competent Intereſt to propone this 3 and if 'the Tacks-man were purſued tot 
the Tack-duty by any who was ſingular Succeſſor to him who Sert the Tack, 
that Clauſe would not liberat the Tacks-man at the hands of that ſingular Suc- 
ceſlor, albeit it might militat againſt the Setter, and his Heirs. Gibſon Clerk, 


Hay contra La. Borthwick, Eodeme die, 
& a Removing. purſued by Walter Hay contra Lady Borthwick, the Lods 
found a Seaſin alledged upon for the Defender, being anterior to the Put- 
ſuers Sealin,& Compryfing whereon it proceeded, the ſame being clad with 
years Poſſeſſion, to be ſufficient to exclude this Purſuit of Removing; albe- 
it it-was Replyed, that the Purſuers Right was clad with zeal Poſleffion 
the Lands controverted, by the ſpace of 6 or 7 years 3. and albeit the Defen- 
ders Seaſin was before the Purſters Right, and that the Defender was a yet 
in Poſſeſſion, yet ſcing that Poſſeſſion was Vitious, the Defender having it- 
| truded herſelf therein,8 it not being apprehended by anyLegal manner. it could 
not bea ground, although her Right was firſt, at her own hand 'to put tht 
Purſuer out of his Poſſeſſion, which he had lawfully apprebended by Sentence I tot 
upon his Right; but ſhe ought to have purſued upon her Right, by ſome ot If fir 
dinar lawful Purſuit,and not ſoſummarly totake Poſſeſſionat her own _ 
wit 
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without lawful Warrand ; which Reply was not ſuſtained, Acor, Hope,Stuart 
& Lermonth. Alter. Nicolſon & Aiton, Scot Clerk. ; 


Scougal contra Binnie, &c, February 1. 1629, | 

N an Action of John Scongals mentioned wlt. January, 1627, the Lords pre- 

| terred the Aſſigney made by the Bankrupt, where the Afiigney had inti- 

mat his Afſignation, and inrented his Purſuit as timouſly as the other Credi- 

tors of the Bankrupt, who had Arreſted that ſame very day of the Intimation 

| of the Aſligneys Aftignation, and had intented their Actions als timouſly, the 

Aflignation being made before the Arreſtment two days, and the common 

. Debitor being Debitor to the Atſigney, before the Debt owing to the other 

, Creditors, and his Term of payment being before theirs, the common Debi- 

- tor not being Rebel,nor charged by Letters of Horning,the time of the making 

the Aſhgnation, and the Aſhgney not being particeps fraudis,quia qui ſunne re- 

cipit 01 videtur alteri fraudem facere, & 1.C. Qui habet rem ex cauſa lucrative 

tenetur Creditoribus Atione Panliana, licet ignoraverit Conſilium fraudulentun: 

qui vero rem accipit ex cauſa oneroſa non aliter tenetur Creditoribus,quam fi fuerit 
ts particeps ſrandis, I, pen, C. de Kevor. que is fraud. 


Somervel contra Stirling, Feb, 2, 1627, 
N an ACiion of ſpecial Declarator at the inſtance of Lewis Somervel, Dona: 

wh ] tar to the ſimple Eſcheat of L.Edmiſton, wherein Mr. William Stirling, Do- 
h natar to his Liferent-Eſcheat, compeared 3 The Lords found, that albeit the 
" WW Goods and Gear of the Rebe], which he had pertaining to him at any time, 
within the ſpace of year and day after the Denounciation, would fall under 
1 WI tbe ſimple Eſcheat; yet if the ſame were not gifted, that is, ifthe Gift bear on. 
_ * UE Dilpoſtion of the Rebels Good: pertaining to him the time of bis Rebelliongor if 
"Wl it bore,s Di/poſetion of the Goods pertaining to him the time of granting of the GH ; 
in thoſe caſcs the Gitt would extend no further, and would not comprehend 
any ether Goods po—_ to the Rebel, even which he had within the year, 
except the Giitbear expreſly, a Diſpoſition of all the Rebels Goods which ſhould 
gel WY pertain to 411 within the year 5 which Clauſe not being inſert in the ſame, the 
had W Giit could not comprehend them; and albeit the Gift wanted that Clauſe, yet 
r ls WI the Donatar 10 che Liferent would not have Right thereto, but there wasplace 
man, WF to t!:c King and his Officers de novo to Diſpone the ſame again to a new Dona. 
010- WF tar, by way of ſimple Eſcheat 3 and fo the Lords found, that this Purſuers 
Gitt, which was given in A»guſt, and bearing ſpecially the Diſpoſition of 
the Goods pertaining to the Rebel the time” of his Rebellion, and of the 
pack, WM fri. Gift, which was granted within the year,could not extend to that whole 
years Farmy butonly to the half thereof, viz. to the Whitſandays Term before 
lerk. WW the Gift, and notto the Martinmaſs term after the Gitt, ſeing the Gift was of 
the foreſaid Tenor ; but the Lords found, that the Farms of the Rebels own 
Labouring pertained to the Donatar, by vertue of that ſame Gift 3- and albeit 
the Gift was given in Auguſt, yet that it extended to the whole Farms of that 
Cropt which were in the Rebels hands in Manſing, even as if he had died in 
Arguſt, not being Rebel, the ſame would have pertained to his Executorsg 
Attor, Hope, Alter. Gibſon Clerk, Yid, 25 Novemb. 1626, E. King- 
« 14 Decemb, 1621, Mc&math. 


| Lo. Balmerino contra-L; Lochinvar, Eodems die. | | 
N an Aion betwixt the Lo, Balmerino and L. Lochinvar, the Caſe thereof 
was, that Arreftment being madeat the inſtance of the Lo, Balwtrino in the 
unds of the Lo. Burgblie and Denn-miln, of Sims of Money adebted by them 
tothe Lo, Balfour in Jreland,for (atisfying ofaDebt owing by him to the Purſuer, 
louſing of the which Arreſtment, Lochinvay having become Cautioner, rt 
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the Debt bcing declared againſt the Lo. Balfour,for the which the Arreſtment 
was laid on; Now by this Purſuit the Lo, Balmerino purſues Lochinwar,as Cay. 
tioner forctaid, for payment of the Sums Arreſted, as ſaid 1s, and Jouſed by 
his becoming Cautioner : And in this Proceſs the Lo. Burghlie and Denn«mily 
are conveened only for their Intereſt, nothing being concluded againſt them; 
but only that it might be tryed, that the time of the Arreltment they were De. 
bitors to the Lo. Balfour, and conſequently that Lochinvar the Cautioner ſhoulg 
pay ſo much as they were then owingz and the L.Lochinvar Alledging,that this 
Order could not be ſuſtained againſt him who was a Cautioner only, while the 
PrincipalPartics,in whoſe hands theArreſtment was laid on,were firſt diſcuſsq; 
and that it were firſt tryed by Proceſs that they were then Debitors to the Ly, 
Balfour: This Alledgance was Repelled,and this ſame Order of Procels ſuſtain. 
ed,without any neceſſity of other Precognition,or Proceſs,or firſt Sentence 4. 
gainſt Balfour and Denn-Miln, ſeing in this ſame Proceſs the Purſuer was 4. 
{tried to prove,that they were Debitors the time of the Arreſtment to the Ly, 
Balfour, which was found enough, albeit this SUMMONS craved no Decreet 
tobe given againſt them for that Debt, but only againſt Zochizvar the Cay. 
tioner z and found that the ſaid Debt owing by them the time of the ſaid Ar. 
reſiment, might be proven either by Writ , or by the Oaths of Burgþlie o 
Demn-miln ; albeit it was Alledged,that it could not be proven by their Oath; 
againſt Lochinvar, but only by Writ ; for he Alledged, that they might con- 
ſtitute themſelves Debitors by their Oaths, but not to burden him as Cautio- 
ner, which was Repelled, in reſpeR of his truſt, by becoming Cautioner, 
andthere was leſs danger in proving by their ſolemn Oaths, than if they had 
granted a Bond thereupon in Writ, which they might more eafily have dare 
( it fraud wereintended ) than to Swear by their Oaths; and the Lords found, 
that Lochinvar could be Decerned to pay no more than the quantity, whichu- 
pon their Oaths they ſhould Depone was then reſting adebted, albeit more 
wasArreſted:And albeit ſome was of the mind, that he ſhould be holden topuy 
the whole Debt Arreſted, ſcing the Arreſtment was louſed by his being Ca- 
tioner, whereby he had undertaken the whole Debt Arreſted, and had 6 
ingaged himſelf ſzo fafFo therein, which was Repelled by the Lords,and found, 
that 10 ſuch caſes of loufing Arreſtments,the Cautioners are only ſubje to,and 
in hazard to pay the Sums truly owing at the time of the Arreſtments, albeit 
reater Sums be Arreſted. AQor, Hope, Stuart & Lermonth, Alter. Nicol & 

Boſh. Hay Clerk. Vid, 21 June, 1626, Betwixtthir Parties, and what is 
there noted. 


Stuart contra Feuars of Coldinghame, February 7. 1627, 

T*: this Improbation at John Stzart's Inſtance, whereof mention is made, 
Jan, 2.1627. in which: the Title of the Purſuit was an EreQion granted 
arn0 1621, Erecting the Barrony of Coldinghawe to the Purfuer, with an AG 
of Parliament then made in his Favours, Reſcinding all As of Parliament 
done before that AR, which might prejudge the Purſuers Provifion, which 
he had before,to theAbbacy of Coldinghawe; and the Defenders Alledging that 
the Lands of this Abbacy being agnexed to the Crown, anzo 1592, They bad 
acquired Infeftment of their Lands, by vertue of that Annexation, before this 
Right of EreRion granted tothe Purſuer, and before this AR of Parliament, 
which Infeftment preceeding his Right of EreRtion, was ſufficient to exclude 
the Purſuers poſterior Right, that the ſame could not give him Right to put- 
ſue this Improbation, or to feek Produttion of any other Writs, of the Lands 
contained in the Infeftment foreſaid, made to the Defenders, or their Prede- 
cellors, ſo long as that Infeftment ſtood, and was not Improven3 for they 4 
ledged:that the ſaid Infeftment being prior to the Purſuers Title of _— 
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and granted to them by the King's {ajefty, who is Futhor of thePurſuers Right, 
and ſo both the Parties Rights being ab uno Anthore,and theDefenders firſt, the 
me was ſufficient to exclude the Purſuer, while theſaid Infeftment were Im- 
proven, as ſaid is, and where the Purſuer clad himſelf with the Title of the 
A of Parliament, reſtoring him againſt all Deeds done before, prejudicial 
to his Proviſion of that Abbacy, which he was*provided to, before the An- 
nexation of Coldinghame; The Defenders anſwered, that that A& ought not 
to prejudge particular Farties,who were notcalied thereto; Likeas in that ſame 
Parliament, where that A& was made, the AR Salvo Jure Crjuſlibet was 
made, which Provides, that other Parties ſhall not be hurt by ſuch pri- 
vat As. Attour that privat A of Parliament, in favours of the Purſer, is 
but a gracious Rehabilitation, which cannot extend to prejudge other anterior 
Rights, granted to Parties not called-thereto , eſpecially where their ſaids 
Rights depend upon a fundamental Law, wiz. The Annexation of that whole 
Abbacy to the Crown, which could not thereafter be taken away, in favours 
ofany particular Partie, to the hurt of another, who had acquired Right, 
conform to that Law, and the ſaid poſterior AQ being ex gratis, as ſaid is, aud 
onlyReſcinding preceeding ARs, ſofar as they might be prejudicial to the Pur- 
ſuers Provifiun to the Abbacy, which he had of the-ſame, before the Annex- 
ation; therefore they Alledged thar this Proviſion ſhould be produced, other- 
wiſe the Ac could not be reſpetted, in the Defenders prejudicez and it was 
further Alledged for one of the Defenders, that he had Right from the Heirs of 
the Earl of D»mbar, of the Lands of which Earl of Dumbar was In- 
feft therein, atter the ſaid Annexation 3 Likeas by a ſpecial A& of Parliament 
before the Purſucrs AG of Parliament and EreQtion, the ſame Lands were ſpe- 
cially diflolved from the Crown, and diſponed as faid is, whereby they ceaſ- 
ed to be a part of the Abbacy, and conlequently the Purſuer can have no 
Title nor Intereſt, to call for ProduQtion ot the ſamen;z All thir 4Medgances 
were Repelled, and the Purſuer was found to have, good Intereſt, by vertue 
of the 1a1d Erection, ard AC of Parliament, to call for Production of the 
Writs of all the Lands, and others contained in his faid Ere&ion, ſeing the 
faid poſterior AR did reſtore him againſt all other preceeding AQs, done 1n his 
prejudice; neither was he found to beexgluded from this Purſuit, by the pre- 
cecding Inicfiments granted to the Defenders, depending upon the ARof An- 
nexatiun, Becauſe this caſe in Prelacies, and Kirk Benefices is found by the 
Lords, to differ from Caſes betwixt Laicks, in Secular and Temporal Lands, 
where uſually a Right of the Defender, before the Purſuers Right, excludes 
the Purſuer from ſeeking of ProduCtion of any further, while that be Improv- 
en, but in Lands belonging to Benefices it is not ſo, where a Titular or Pre- 
Jat, or Lord of EreQion, who comes in the place of the Prelat, is not de- 
barred to ſeek ProduGtion of all Writs, of any thing belonging to his Bene- 
fice, albeit the Party ſhould ſhow a Right given to him by another Prelat, be- 
fore the Proviſion granted to that Purſuer z but here it is to be confidered, 
that this Purſuit was fex ProduGtion and Improbation, and touched not upon 
that point,if the ſaidsInfeftmentsAlledged upon by theDefenders were ſufficient, 
whereby to bruike the Lands, or not, or if the Purſuers Rigtit was better 
than their (aid Rights' which point was not here drawn in Queſtion in this 
Diſput, but reſerved to its own time. AQor. Sizart & Aiton. Alter, Nicol- 
Jo & Belſhes, Gibſon Clerk. Vid. July 25. 1623. E. Nitkiſdale, peault June 
1627, Fohn Stuart. March 28. 1623. E. Lauderdale, 


Ker of Azcruw contra Heirs E. Louthian, February '$, 1627. 

IN an ARion betwixt Sir Rebert Ker of 4ncrum contra the Heirs of the Earl 
of Louthian, containing a ſpecial Declarator, and Acceſlor to a preceeding 
| L1z general 


270 The Deciftons of the Lords of Seſſion, 1627. 
general Declarator, and concluding in the Summons, | delivery of a Tack, for 
ProduQion whereof, one was called as haver, and who produced the Tack 
called for. The Lords, nevertheleſs that the Tack was produced, yet becauſe 
the Summons concluded delivery, found that the ſame ſhould abide continy. 
ation, ſeing the Defenders, who were principal Parties called, declareg 
they would not Compear. Afor. Hope. Alter, Belſhes, Hay Clerk, Vid, Nos, 
8. 1626. L, Preſtongrange. 
Mcduff contra Mcenlloch, February 9. 1627. 

N a Suſpenſion berwixt Mcduff contra Mecnloch, again a Contratt Regj. 
| ſtrat in the Books of an Infer1or Judge, by the conſent of a Procurator, tor 
one of the Parties ContraRers, the other Partie neither having ſubſcribed the 
Contract, nor yet being Regiſtrat for himz The Lords, nevertheleſs ſuſtained 
the Regiſtration, and Chargesraiſed againſt him, for whom conſent was given, 
the other party compearing inſtantly in this Judgement before the Lords, and 
ſubſcribiag the Contra@,and conſenting thatExecution be granted againſt him, 
ficklike as if it had been alſo Regiſtrat againſt him ab initio. Actor, Nicolſon, 
Alter. Belſhes, Gibſon Clerk. Vid, March 16; 1627, George Bruce, 


Craufurd contra Craufurd and Kniblo, Boden die, 

N an Ation of Double Poynding, at the Inſtance of Malcolm Craufurd, 
who was adebted to another Craufiird the Sum of 260, Merks, and this 
Craufurd being adebted to John Kniblo Burges of Edinburgh in a Debt ; for 
payment of this Debt Kmiblo Arreſts the foreſaid Sum in «Malcolm Craufird, 
hands, and Malcolm having confeſt that he was owing that Sum to Craufind 
this Creditor, but that he had given his Obligation to his ſaid Creditor thers 
upon, a blank in the Name,to be filled upwith any PerſonsName, whom his Cre- 
ditor pleaſed to Inſert 5 And that he had underſtood ſenſyne, that there was 
Inſert therein the Name of Andrew Craufurd of Baidland, who being called to 
this doudle Poynding, the Suſpender is content to pay to any.of the Partie, 
who ſhall be found to have Right, and Baidlavd Compearing, and Alledy- 
ing that the Sum ſhould be found to pertain tohim, becauſe his Name was n- 
ſert in the Bond ; for albeit: he had neither Borrowing nor Lending with this 
Suſpender, yet ſeing his Name was in the Obligation, and that nothing Inter- 
veened which could prohibrt Craufhrd, to whom the Sum was owing truly 
to fill in his Name,nor to have given the Sum to him, albeit it had been filled 
up with the Creditors properName, therefore he ought to be preferred; Kniblb 
on the other part contended, that the Suſpender confeffing, that the Sum 
was due and proper to his Debitor, albeit theBond wasblank, and that he had 
Arreſted the ſame as his Debitors Money, in the Suſpenders hands; at which 
time of theArreſtment theBlank was yet unfilled up,that then it was hisDebitor 
Money till,thereafter the filling up of another PerfonsName in theBlank by bs 
Debitor, after the Arreſtment which affeQed it to him, cannot prejudge him, 
which filling up. fince the Arreſtment ke offered toproveby the Witneſſes Inſert 
in the Bond. The Eords found, that after the Arreſtment, nothing could be 
done to the prejudice of the Creditor Arreſter, by filling up thereafter of a 
Perſon in the Blank, by him who was the Arreſters Debitor 3 and ſo the Lord: 
found the Arreſters Alledgance Relevant, that ſince the Arreſtment Baidland's 
name was Inſert therein, but found that the ſame was only Relevant to be pro- 
ven by Baidland's Oath, and not by the Witneſſes Inſert therein; for they 
could not take away the Obligation from Baidland by Witneſſes, but by his. 
own Oath,and this being ſo proven.The Lords found, that Xniblo ſhould be pr:2 
ferred ; but if ithad been Alledged that the Bond,albeit blank; had been really 
delivered to Baidland before the Arreſtment to his own uſe, 'that would 0 
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yen found Relevant againſt the Arreſter, and the Inſerting of his Name there- 


in ſince the Arreſtment would nothave been enoughto prejudge him thereof, , 
Actor. Belſhes, Alter. Mowat, Gibſon Clerk; ths 


Conatar of Starts Liferent contra Debitor, February 10, 1627; 

N a ſpecial Declarator of a Donatar to the Liferent of John Stxart of Colding- 

bame againit a Debitor, The Lords found no neceſſity to produce the Horn» 
ing in the ſaid Declarator,after the general Declarator, albeit that he Alledg- 
ed, that the Horning ought now to be produced to him, that he might ſee the 
fame, and oppone againſt it, which Alledgance was Repelled. Ator. Craig. 
Alter, Belſhbes, Gibſon Clerk, | 

Roſs contra Roſs, February 13. 1647, ' + | \ 

N an Action of Roſs contra We whereby the. Purſuer craved a Minut, 
| and Note of an Inſtrument of: Reſignation, Written upon the back 'of a 
Procuratory ot Retignation, made in favours of the Purſuer, and which Minut 
was written by umquhile Jobx Roſs Writer, to beextended, and put in Form, 
as if the Writer had been on Lite, and had Extended and delivered the 'fame 
in Form to the. Purſuer, in hisown time, at the leaſt,to hear that Minut tran- 
ſumed, and the Tranſumpt thereof Extracted by:the Clerk of Regiſter, and his 
Deputs, and to be als forceable, as it ithad been ExtraQted by the Nottar,and 
put in Form in his Lifetime z In this Pry the Party, who ſubſcribes the 
Procuratory of Reſignation was livingzand called,and compeared notzthisSum- 
mons being adviſed with theLords,the firſt part ofthe deſire thereof was refuſed; 
for the Nottar being dead, they found that noother could Extend theſame z, 
But that Part anent the Tranſuming of the Minut, as it bore, according tothe 
Tenor thereof, without alteration, was ſuſtained, as it was written by the 
Nottar, Actor. Nicoljon, the other Party being abſent, Hay Clerk. 


E: Linlithgow contra Menzies, Eodem die; & 75 
N an Adtion of Spuilzie of Teinds, by the E. Zinlithgow againſt Menzies. of 
Culterawis, The Lords found an Exception Relevant toElide the Spuilzie 
proponed upon payment made by the Defender, at command of the Chame 
berlain, to the Purſuer, tothe Miniſter of the Parochin, of the old Duty,-the 
Year lybelled, which was in uſe to be payed to the ſame Miniſter, for the ſame 
Teinds, the Y cars preceeding, at command of this ſame Chamberlain, he being 
ſtill Chamberlain, the ſame Year lybelled, which was found Relevant; nots 
withſtanding that the Purſuer Replyed upon an Inbibition, execute the Year 
immediately preceeding this Year lybelled z And which he Alledged, did in+ 
terrupt the Alledged uſe of payment, notwithſtanding whereof the Exceptis 
on was found Relevant, ſeing there was no Inhibition execute this Yearicons 
troverted 3 neither was it found neceflar tothe —_— to Alledge that.the 
Chamberlain had warrand from the Purſuer to appoint the ſaid payment, or 
that it was made of the Purſuers Allowance z For the Purſyer Replyed, that 
without that were Alledged, it could. not be ſuſtained, that the Chamberlain - 
might more prejudge his Maſter in a Spuilzie,thanhe might prejudge hisMaſters | 
warning, by receiving of Dutie after the ſame, without the Maſters allowance, 
which was Repelled, and the Exception ſuſtained, »t ſupra, ARore Stxarf. 
Alter, Gibſon Clerk. Yid. Feb. 22. 1628, Lo. Loudon, March 23» 
1622, Lo, Gairhies, 


"IR Samuel contra Samnel, Eodem die. . - | ; 
Nan Attion betwixt Samyel. ahd Samwel, for payment of a Tack-duty con+ 
tained in a Tack Set by John Forreſter, Heretor of the Lands Sett i; Tack, 
nd which appointed the Duty thereof to be payed to. the Purſuer,} being a 
Creditor tothe Setter, and which A 5 RD divers years of the Tack. - 
= LI 4 to 
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to the Purſuer 3 The Heretable Right of the Lands being thereafter within the 
years of the Tack,Compriſed from the Setter of the Tack, which Compriſe 
compeared in this Proceſs, ' viz, the Lo. Corſtorphin, and claimed the Duties 
of theTack to pertain to him, by the Right of his Compriſing of the Lands 
the Lords found, that the Compriſer had Right to the ſaid Tack-duty of the 
years fince his, Compriſing, and not this Purſuer, notwithſtanding that the 
Tack expreſly bore, and appointed the Duty to be payed to him 3 and albeit 
it had taken effe@ by Poſſeſſion; for albeit the Compriſer, during the ſpace 
of the Tack, the ſame being Sett, as faid is, before the Comprifing, could not 
remove the Tacks-man, yet he had Right to the Tack»duty, fſeing the Setter 
of the Tack could not appoint the Duty to be payed to no other perſon' effe. 
Qually, ſo asit could laſt longer than he himſelf remained Heretor, and his 
Right being Comprited from him, the Duty could not pertain to that perſon 
to whom he had appointed the payment thereof to be made, after his own 
Right was taken from him. This Cauſe being thereafter called 27 Feb. 1627, 
the contrair hereof was found, and the Tack-duty found due to him,to whon 
the Tack wasappointed to be payed 3 which was de novo done over again in 
favours of the Tacks-man and Parſaer, Actor. Stuart. Alter. Huy 
Clerk. Yid, 13 Decemb, 1628; Huntleycontra Hume, 11 July 1627, Walls 
contra Harvie, 28 Novemb. 1635. WMoriſon, 


Kneeland contra BRWes Relict, Eodemnr die. 

FF an Aion for theRegiſtration ofaBond by oneKneeland againſt the Relid 

of Baillie, who was Maker of the Bond'; ſhe being conveened as [n- 
tromiflatrix with the Defunts Gaads, The Lords ſuſtained the Aion againſt 
her as [ntromiſfatrix, notwithſtanding that ſhe Alledged, that there was Exe. 
cutors Confirnied tothe DefunR, long before the Intenting of this Caule, { 
ing the Bairn was Confirmed Executor, and the Teſtarhent was given up by - 
her ſelf; and that ſhe made Faith,and cauſed find Caution in the Teſtament,& 
that the particulars whichwere condeſcended on, to have been intrometted with 
by the Defender, before the ſaid Confirmation, were not given up 1n Teſts 
ment 3 which neither being given up, nor Keked fince, diſcovered a Fraud 
upon her part,and ſo theA&ion was ſuſtained againſt her hoc nomrine; 8 found it 
not neceſlary to put thePurſuer totake aDative ad omiſſa: Alſothey found, that 
the ſaid Intromiffion being proven againſt herit ſhould import Decreet again(t 
her, as univerſal Intromiſlatrix, and for payment of the whole Debt, andnot 
to that effe& allanerly, to make the Goods intrometted with forth-coming to 
the Purſuer pro #anto, for payment ſo far as the ſaids Goods would amountts; 
but thatalbeit the ſame could not fatisfie the whole Debt, yet that ſhe ſhould 
pay theſameas univerſal Intromiſlatrix', in reſpeR of her foreſaid fraudulent 
omiſſion togiveup the ſame; Aor. Alter. Sandilands, (Zibſon Clerk, 
Vid.18 March 1624. Barbara Cant, and the other Caſes there cited. 


La. Borthwick contra Vaſlals, Eodem die. 

IN an Improbation atthe Lady Borthwicks inſtance, againſt the Voaſſals of the 

Lo. Borthwick, The Lords found, that the Certification granted againſt 
the Writs not produced, Decerning the ſame to make no Faith for not pro- 
duction; could gono further than the Purſuers own Intereſt, which was her 
Infeftment of Liferent,and therefore reſtricted that Certification, that the'Writs 
ſhould make no Faith againſt her, to be any impediment to her to bruik the 
faids Lands during her lifetime alfanerly ; and found that albeit the ſaid Certi 
fication was fo granted againſt the foreſaids Writs, in her favours, as Liferen- 
trix, yet that the ſame ſhall not be profitable to work in favours of the Fiat, 


or Heretor of the ſaids Lands, but that notwithſtanding thereof, MO 
rits 
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Writs might be uſed againſt the Heretors, and ſhould not be prejudged by 
that Certification, in caſe he ſhould ever claim any benefite thereby,ſeing they 
werenot Decerned to make no Faith at his inſtances In this ſame Proceſs al- 
{> the Lords found, that where a perſon who hath acquired Right ex titalo 
particertart from a ſtranger, to any Lands, and calls for ProduRtion and Improe 
tion of Writs made by that perfon, Diſponer of the Land to that Purſuer, 
»lingular Succetlor to him, and calls alſo for Produttion of the Writs made 
' tus Acquirer, and Purſuers Father, Good-fir, Grand-fir; and others his 
Predeculiors, to whom he may be Heir to the perſons called in that AQi- 
on, by fofe the time of the acquiring of his ſaid Right from the ſtranger ex 
ins (ingularts, yet hoc caſa fach Actions ought not ro be ſuſtained, except 
the Purtacr be Heir to his Father, or to that Predeceſſor who preceeded ime» 
mecacly the time of his acquiring of his faid Right, - as fingular Succeſſor to 
a iiranger, and from whom the Rights are Libelled ro flow, which be quar- 
cls 3 neither was it ſuſtained, tho it was Replyed, that the Father of the fin- 
oular Succeſſor in the Right of the Lands was Infeft therein, and fo he had 
reaſon to call for production of Writs made by him, except he had alſo Ecked 
thereto, that he was Heir to his Father, who was ſo Infeft 3 and conſequent- 
ly this Purſuit moved by the Lady Borthwick, upon her Huſbands Right of 
Liferent made to her by him,who had acquired his Right from the Earl of Zo- 
4141, who had Compriſed the famine, and whereby he became ſingular Suc- 
cellor, and whereby the courſe of his Succeſſion to his Predeceſſors and Pro- 
zenitors in theie Lands was interrupted, was not found a ſufhcient Title, net- 
ther to her, norher Huſband, if he himſelt had been living, and purſuing this 
[mprobation,for improving of the Writs made by his Father, except he had 
been Heir to his Father: Albeit it was Replyed, that his Father was infeft in 
the Lands, ſeing the Compriſing deduced againſt the Purfuers Huſband,as law. 
tully Charged to enter Heir to his Father, and for his Fathers Debts, was an 
Interruption of the courſe of his Succeflion in his Fathers Right,#t ſupra. Aftor, 
Nicolſon, Alter. Hope & Lermonih, Hay Clerk. Vid,14 Fuly 1626, Sir John Ha- 
milten, 5 March 1630. E. Wigton, 


Pyrnon contra Ramſays Executors, February 14. 1627. 

Nan Action at the Inftance of one Pyrzon a Frenchman, again(t the Execu- 
tors of umquhile Patrick, Ramſay, for payment of certain Wines ſent to the 
lid umquhile Patrick by the Purſuer, conform to a Letter written and ſent 
by the fard Patrick to the ſaid French-man, giving him Commiſſion to buy the 
aids Wines to his uſe, and to ſend them to him, T he Lords found that the Pur- 
luer could not have Action upon the ſaid miſfive Letter, containing the ſaid 
Commiſſion, except that he proved that the whole body of the Letter was Ho- 
lozraph; and found it not ſufficient, that the ſaid Purſuer offered to prove 
that the Subſcription thereof was the (aid umquhile Patrickshand Write, except 
it hadbeen proven alſo,that the whole body was Written by him : Neither was 
it relpeted that the Purſuer contended, that there was no neceſfity, that the 
lame ſhould be all Holograph , being truly Subſcribed by him, and that he 
might cauſe any other: Write © ſame by his Ditement, otherwiſe no Write 
ould have Faith, betwixt Far and Merchand, except that the ſame were 
Written by the Parties own Hand, which were a great inconvenience, tending 
9 take away all Trade and Credit betwixt Merchands and FaRors, for many 
incs Merchands that cannot write well, will direCt: Letters to their Factors, 
nd will put to their Mark to the Lettersz and it were hard that (icklike Let- 
ters ſhould not be Warrand to them that anſwers them , ſpecially where the 
Vacs written for are truly ſent and delivered, conform to thedeſire of the 
ers, asin this caſe controverted, where the delivery of the Wines So 
M m _ for 
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for by the Letter, and the price whereof was now acclaimed, was offered to 

be proven by the Ticket of Entry written in Burdeanx , and Subſcribed by the 

Skippers, in whoſe Shipsthe Wine was Tranſported, and by Tickets of Entry 

of the ſame Wines in the Cuſtom Books of Zeith, Subſcribed by the ſaid P;. 
trick Ramſay, and by the Obligation given and Subſcribed alſo by the ſaid Pa. | 
trick, obliging him to pay the Cuſtom for the ſaids Wines, wherein he granted I j 
that the ſame was Entred in his name, and to his behove, all which the Purſy. Wl « 
er contended,proved the Defundts Receipt of the Wines, ſo that there was ng I ( 
neceſſity to prove the Letter Holograph - All which was found by the Lord; W t 
not to be ſufficient,to produce this Action for the prices of the Wines, exceptit Ml i 
were proven,that the wholeLetter wasHolograph,which they found neceſlaryty MM r 
be proven, otherwaysthat the Purſuer had no Action 1n this Proceſs : Alſothe I n 
Lords found that the Purſuit made at the ſtrangers inſtance, could not be $y, Ml tl 
ſtained, being purſued in his own name, henot being preſent, without a Pro. I d 
curatory were made by him, and Caution were alſo found derata &c. which I n 
Procuratory andCaution they ordaind ſhould be foundin mmgreſs litis,beforethe MM b 
Defender could be compelled to Diſpute 3 and found it not ſufficient that Cay. I tc 
tion was offered before Sentence , or when LiteſconteZiation (ſhould be made, MI in 
Aﬀor. Nicol 8 Belſhes. Alter. Hope & Eermonth, Gibſon Clerk. Fid. Februv Ml pe 
ry 9. 1628, Gerard Kirkbead, July 12. 1632. betwixtthir parties, 01 


E, Caſſils contra M<martin, Feb. 15, 1627. 
N adouble Poynding at the inſtance of Earl Caſſils againſt one M<martin, 4r- [ 
| drew Comper Writer, and Schaw of Grinock, who had all Charged the Earl 
to receive and Enter them in certain Lands, which they had Compryſed fron Wl 4% 
the perſons Charged to Enter Heirs to umquhileJohn Crawfoord ofSkeldoun,thcr WM 1 
Debitor,and which were holden of theEar1;TheLords found Andrew Conperind Ml {21 
Schaw of Grinock's Comprylings to benull in this Double-poynding etiam oe ex- MY 
ceptionis,withoutReduction, becauſe after theSentence given againſt the Daugi- ſu 
ters of the ſaid umquhile John Crawfurd, as Jawfullly Charged to Enter Hers Ml P! 
recovered at their inſtances, there was not a ſpecial Charge Execute by then, Ml 
Charging the ſaids perſons, againſt whom the ſaid Sentence was given,to Enter MW "© 
Heirs particularly to the Lands Compryſed, without the which ſpecial Charge, WM 
and that the ſame had been Execute, and raiſed after the ſaid Sentence: The Ml ®3 
Lords found,that the ſaid Compryling could not be Deduced, neither was the 
ſaid Compryting Suſtained, albeit the Parties Compryſers Anſwered,that they 
had uſed aſpecial Charge before the Compryſing, which they alſo producedby 
and attour the general Charge to Enter Heirs, whereupon the Sentence pro 
ceeded, becaule that ſpecial Charge was Execute, and raiſed alſo before that 
Sentence, which the Lords found could not be a Ground whereupon the ſaid 
Compryling could be Deduced, ſeing it ought to have been Execute, as{aid 
is, after the Sentence, and. before the Compryling, as the inviolable Uſe and 
Cuſtom is in the like caſes z for that ſpecial Charge is a part and preparation 
for the Execution of aSentence,and ſo cannot peceed the Sentence, therefore 
theComprylings following thereon were found null, wt ſupra. Actor. Nico, 
M<martin per Miller, Alter. Hay Clerk, Yid, betwixt thir parties, Febru 
ry 24. 1629, & January 29. 1635. L. Band 


Cunninghame contra Roſſe, Eodem die. 
þ a Suſpenſion of William Cunninghame againſt Joh! Roſſe, who being Aſfg 
ney made by Mr, Matthew Crawfoord, had Charged the faid Wi{/iam tor p?) 
ment ofſome Money adebted by him to the Cedent,for the price of ſome Land Al 
- bought from the Cedent by the Suſpender,and which he Alledged in his Su 
penſion he had lawful cauſeto retain againſt theAſſigney,ſcing the Cedent n thi 
oll 
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Concradt of Alienation of the ſaids Lands hadDiſponed the Farms of thatCropt, 
the year of the Alienation, which werenevertheleſs uplifted and ihtrometted 
with by himſelf, the quantity price and intromifhon whereof hereferred to the 
Oath of the Cedent, and who now being 10x ſolvendo, the ſame was Alledg« 
ed ought to be received again(t the Aſſigney, and that he ought not tobe pre- 
judged by the ſaid Aſfignation made to his prejudice,ſeing as it would meet the 
Cedents ſelf, the-none Liquidation, and all being Elided by the referring to his 
Oath, ſo ought the ſame to be admitted againſt the Aſſigney. The Lords found 
that the Cedents Oath could not be taken againſt the Aſſigney therefore , ſe- 
ing the Debt was not liquidat againſt the Cedents Self;& they ordained the Mo- 
ney ( for the ſame was Configned in the Suſpenſion ) to begivento the Allig- 
ney,he finding ſufficientCaution to repay the ſame to theSuſpender,whenſoever 
the Cedent ſhould be Conftitut lawtul Debitor tothe Suſpender,in the liqui« 
dat Farms foreſaids, Diſponed to him in the ſaid Contra, and when his Intro- 
miſſion therewith ſhould be lawtully tryed ; for the making of the Afſignation 
by the Cedent, who was become non ſolvendo, was not found to be ſufficient, 
to prejudge the Suſpender of. his Execution of that head of the Contra, where- 
in the Cedent was obliged to him, Inhibition being alſo Execute by-the Suſ- 
pender thereupon againſt the Cedent, before the making of the ſaid Aſſignati- 


'0n, Hay Clerk. Vid. January 11. 1627. Barclay, andthe Caſes there cited, 


Paton contra Caddel, Eodems die. 

N a ReduQion betwixt Paton contra Caddel, the Caſe whereof was, that Pai 
[ ton having Obmpryſed the Liferent Right, which was in the perſon of one 
Agnes Humezand having recovered Decreet for payment of the Duty of the An- 
nualrent, whereof ſhe had that Liferent\ thereafter Wiliaw Caddel Son to the 
laid Agnes Hume, and Heretor of the (aid Afnualrent, whereof his aid Mother 
was alledged Liferentrix, obtained this Liferent-right Reduced for none pro. 
duion;the Liferentrix being called,and alſo Paton being called, who hadCom- 
priſed the ſamine; this Decreet ReduQive being defiredto be K educed by the 
laid Patorz rhe Comprifer, upon a reaſon bearing,that the Son could never have 
reduced the Liferent-right made to his Mother, becauſe he was Heir to his Fa- 
ther, who by ContraCt was obliged to give Infeftrhent xo his ſaid Mother,” of 
as much Land or Annualrent,as the Annualrent Contracted did extend to , ſo 
that he could never deſire her Liferent-right foreſaid to be Reduced upon 
pretext of Minority and Lzfion, as if he had been hurt by making ofthat Life- 
rent to his Mother, he being Minor when he madethe ſame (for this was the 
reaſon of his ReduRtion)) ſeing in effet he being —_— of the Law, by this 
preceeding Obligation of his Fathers, he could not ſeek Redyftion, and ſo; 
it could riot be Collufion betwixt him and his Mother, to take Decreet for 
non-produRton, toprejudge this Compriſer thereby, who could not per reruns 
natwram have the Writs which were among themſelves, and whigh they would 
not produce; this reaſon was found Relevant in favours of this Compryſr : al. 
beit the Defender Alledged; that his Decreet Reductive, could never be Re-« 
duc:d, except the Writs called for in his ReduRion,had been firſt produced ; 
for the produdion ought tobe ſatisfied, before he could be compelled to dis 
{pate upon his reaſon 3 and ifthey were Reduced for non-production, yet that 
Was this Parties own fault, who might have compeared, and uſed Incident a- 
gainſt the Literenter, ' or others bavers ofthe Writs called for, which not be- 
ng done;behoved to be her own fault,and Militat againſt herz which-was Re- 
felled, and no neceſſity found to her to ſatisfie the Production, Actor, Fonlis, 
Alter, Scot Clerk, 2%. ; 
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Lo. Sewpil/ contra Blair, Feb. 16, 1627. 
N an Action at the inſtance of the Lo. Sempil/, againſt Blair of Halve, for 
payment of the Blench-duty of a Stone of Wax,and a Pound of Pepper, for 
theſe Lands contained in his Infeftment, acclaimed by the Purluer as Heir to 
his Father, who was Infeft in the Lands, and to whom the ſame was unpayed 
divers years in his lifetime. The Lords would not ſuſtain this Purſuit for the 
years Owing to the Purſuers Fatherzalbeit he did ſhew that hisFather was Infeft, 
and that he was Retoured Heir to him, but ſuſtained the ſame Purſuit alla- 
nerly, for the years ſince the date and time that the Purſuers ſelf was Infeftin 
the Land. Item, In this Proceſs the Lords found, that where Infcftments are 
oranted of Lands, for payment of a Blenſh-duty therein contained yearly, with 
this Clauſe, as uſe is in many Infeftments of this Tenor, vis. 57 petatur tantum, 
pro oxni alio onere, &c, That albeit the Clauſe bear not that .word, tantuw 
bue only ſ# petatur , In ſuch caſes, that the Vaſſals cannot be convecned by 
their Superiors, for payment of the ſaid Blenſh-duties, except that the Supe. 
rior make Requiſition to the Vaſſals yearly, either before the Term of pay- 
ment, preſcribed by the Infefttment, or upon the very day of the Term for pay. 
ment of the ſamine; and if the ſame ly over thereafter one year,or moe years, 
no Requiſition being yearly made to pay the ſame upon ilk Term, or before 
the Term, to pay at the Term, as ſaid isz in ſuch caſes, that the Superior 
ſhall never be heard to purſue his Vaſlal thereafter for payment thereof, in 
reſpeQ of the ſaid Claueſipetate tic aſtris the Superior to an yearly timouy 
Requiſition 3 And the Lords found, that the Blenſh-duties werg not adjetied 
as any profitable Rents to the Superior for the Lands ; as in the inſtances tor 
paying of White or Red Roſes , but was adjefted as Recognizances of the 
Superiority, and ought not to be regarded as in Feu-Infcfrments, which had 
Annuum Canonem preftandum and found that thir Blenſh-duties were to bere- 
{peed as perſonal Annual Preſtations, as of Services yearly, which if they 
were not required yearly to be done, as in Leading of Corn or Hay in Har- 
veſt,or Leading of Peets after theſe years, they could not be craved, Thelike 
was done 18 Fanuary 1611. Betwixt the Biſhop of St. Andrews and one Gal- 
loway.. AQor. Hope & cMowat. Alter, Cunninghame & Scot. Gibſon Clerk, 7id, 
Penult. Jan, 1624. L. Carnouſie, 
Lo. Colvill, contra Herd, Bodeme die, 
N a Suſpenſion of the Lo. Colvil againſt Mr. Walter Herd, who was Re 
fidenter and dwelt with his Family in Yezon in Francez and who as Ser- 
ved and Retour'd Heir to his ſaid umquhile Father, craved Payment of an 
Annualrent out of the Lo. of Colvills Lands, wherein his faid Father died lafett, 
and againſt Chriſtian Herd Siſter to the ſaid Mr. Falter, who was Retoured 
Heir to her Father, in the ſame Annualrent alſo, before the ſaid Mr. Walter: 
Retour, and who had thereupon obtained two Sentences before the Lords, 
—_ the Suſpenders, and fo the Brother and Siſter craving the Right 
thereof, the Siſter in reſpect of her Prior Retour _—_ and Sentences fore- 
faids, which ſhe Alledged ſhould give her preference, while the ſame were Re- 
duced, ſeing alſo ſhe produced a Note of an. Sentence of Excommunication 
againſt her Brother for Papiſtry, whereby ſhe Alledged, that he could enjoy 
no benefite within the Kingdom : And the Brother contending that ſeing he 
was Retoured Heir, and had of the Law the Preference to Fetnales, the Ex 
communication ſhould not Debar him from his Civil Right, and the Right due 
to him by Nature, ſeing there was alſo. produced for him a Teſtificate $ub- 
ſcribed from the Magiſtrats of that Town where he remained , bearing him 
et to be living, and that he had Wife and Children, begotten in Lawful 
atrimony. The Lords, Notwithſtanding ofthe Excommunication and priot 
Retours and Sentences Alledged for the Siſter, Preferred the Brother —_ 
Nnece 
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neceſſity of Reduction, and found that he 'ought to be Anſwered in this 
Right; and if he was Excommunicat, his Right would Accreſce and pertain 
to the King, and not to the Siſter, Fl caſu. Actor, Primroſe & Bruce. Alter: 


Gibſon, Clerk. Yid. 14. Decem, 1627. Beg contra Gemmil, Feb. 
10.1636, Murxay, Feb. 2.1632: Marehead, © + 


' © Lawſon contra Kello, Fodem die, Ee" ts 
N an AQtion at the inſtance of Lawſon Bug! woman againſt Bartol, Kello, 
for payment of a Sum contained in an Eng/iſh-Bond,made by the Defender 
tothe Purſuers umquhile Husband who was Citizen of Loxdon, and which the 
Purſuer claimed, as Executrix nominate to her Husband by a Teſtament con« 
1 firmed in London, The Lords ſuſtained the AQton ar the inſtance of the ſaid 
, Executrix, and her Procurators conſticute by her, 'to purſue upon that Bond 
» and Teſtament, albeit there was no ſpecial Inventar given up, nor contained. 
in the ſaid Teſtament, the Purſuer proving that the Form of England was to 
Confi:m Teftaments in that manner, and that the ſame would furniſh ARions 
to the Execucors of the Detun againſt their Debitors, albeit no ſpecial 
J- Inventar,nor particular mention of the Debt acclaimed were inthat Teſtament, 
Ss WW the Purſuer ſhowing the Bond to qualifie the Debt, and that ſhe was 
confirmed Executrix to the Detun@ ; which the Zords found ſufficient, this 
being proven, or otherwiſe they fuſtained the Purſuit, the Purſuer finding 
in WW Caution to warrapd the Defender of this Debt ar all Hands,who might claim 
us W the ſame trom hing, the option of the which ewo, iz, either to prove the 
ed W Cuſtom, or to find the Caution they gave to the Purſyer, and that 'one 
lor WW of them ſhould ſuffice to ſuſtain the Aion, and this #»g/5þ Teſtamenc 
was ſuſtained to produce this ARion' at an E»gliſb-womans inftance in this 
jad Realm , albeit it was Alledged, that no Writ could produce Aion in this 
Realm, which diflenced from the Form of Writs allowed and required by the 
7 Wl Law of the Kingdom where the Purſuit was made, which was Repelled, Cau+ 


tion being found st ſupra, AQor, Mowatr, Alter. Lermonth, Hay Clerk: Vide 
9 Decemb. 1623, Col, Henderſons Bairns. 


vid Simpſon contra L, Balgonie, Eodem die, | | 
vw" a Transferring at the inſtance of David Simpſon Burgeſs of Dyſert againſt 
, the Laird of Balgonie, as Heir to his Father, "The Lords found a Service 


Re. produced to vetifie the Defender to be Heir; ro be ſufficient, abeir it was not 


bo Retoured to the Chancellary, becauſe it was uſed to prove f 


fre Z and alſo 
jound the Exception againſt rhe famine to be Relevant hoc loco, 


4 
oco, Without Re= 


Gf dution or any other Proceſs, but co be received as a Nullity by way of Ex- 
! 


ception, viz. that the ſame was null, being a Service done in his Minority, 
; 46 without conſent ot his Curators, he then having Cnrators y which Nuſlity 
we received ope Exceptions, albeit'it was Alledged, that it was a Sentence 
which ought not to be Redaced, becauſe ir was done to his Utility, and 
his own perſonal Campearance the time of the Service, which was Repeſled, 
Ar, Altet, 4:ton, BayClerk. id. 7 Deconb. 1621, L, Balgdny, 
' © Bothwel! contra OlLphant,  Eodems die. ._ 


# 


for the Subſcribing of a Contract and Regiſtration thereof, whereby 


Adam Bothwell being a Contra ter therein, jor alt Right he had ro-rhefe Lands, 
la a Clauſe thereni,” 'Marg are: Cranford who was Tercer of her Terce of the 


N an Aion zt the inftance of Adam Bothwell againſt Me, Fokn oliphe 
(4 


Lands of Burghtoun being ſold by*G4lexander Mowat to the faid Mr, Zohn,and | 


ſaids Lands, is ſer. down'to have diſponed her Terce ro the aid Mr, Fobn, with 
conſent of thefaid dew, 'who hath nor fubſcribed che Contra, bur only | 
4dem who is nominate in that Clauſe ro-be-a Conſenter wirh her , and _ _ 
Mm 3 ore 
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fore the ſaid Action being for Subſcribing:that part of the Contra, whereby 
Mr, Fohz is oblig'd to pay the yearly Duty ſpecified in the Contra@t for her 
Tetce ; the ſaid Mr, Fohn contended, that ſeing ſhe had not ſubſcribed the 
ſame, he had place for Repentance, and needed not to ſubſcribe the Contract, 
to be thereby oblig'd to pay the Terce-duty,but might lawfully Refile, This 
Alledgance was Repelled, ſeing Adam Bothwek, albeit in that Clauſe he was 
nominate only Conſenter with the Lady Tercer, yet he was repnte a princi- 
pal Patty, in reſpect at the beginning he was named a ſpecial Party-Contracter, 
forall Right which he had to the Landszand ſeing he did ſhew where the Lady 
Tercer had diſponed her Right to him, before that Contract libelled, ro whom 
he was oblip*d to pay that ſame Duty, which Mr, John was oblig'd to pay tg 
her , and ſeing he had ſubſcribed the ſaid Contract, theretore the Lords found, 
that the ſaid Adam Bothwells Subſcription was ſufficient to inforce Subſcription, 
and alſo Regiſtration againſt the aid Mr. Fohn, to the eftect he might relieve 
the ſaid Adam Of paying ot the ſaid Duty ; and they ordained the ſaid Adm | 
to Diſpone the ſaid Right of Terce to the ſaid Mr, Fohn, in any lawful man. 
ner he pleaſed, beſide and after the Diſpoſition contained in the Contract, and MW 5 
ſo ſuſtained the Action, albeit the Tercer had not ſubſcribed. the Contract, Wl < 
which they found nor neceſſary,nor to be any impediment to liberate him from 
Subſcription, ARor. Lawtie, Alter, Stuart. Gibſon Clerk, 
# Wilſon contra Lindſay, February 17. 1627, 

IN an Aion of Wilſon againſt Lindſay,for Removing trom.a Waſte-Ground 

and ſome Lime-Pors and Houſes, The Lords Repelled an Exception pro- ; 
poned upon the Defenders own Intettment: of theſe ſame Lands, and his Au- To 
thors % x an likewiſe ſtanding clad with 4o years Poſſeſſion, becauſe the MI. 
Purſuer qualified amore pregnant Poſſefſion in his own Perſon of theſe (ame 
Lands, by Setting .of the Houſes, and receiying yearly Mails therefore, andby 
Barking of his Skins in the ;Lime-Pot continually, and. ſpreading and drying 
them upon the Waſte-Ground without Interruption; which the Lords ſuſtained ( 
in fortification of the Purſuers Right, co produce Removing againſt the Exci- he 
pient in this ſame Judgment, without neceſſity of any Reduction of the Exci- * 


pients Right, Alter, Craig, Alter, . Gibſon Clerk, Fid, Quod ſequin I, 
in William Dowglas Cale, & 18 Novemb, 1624, L. Lagg. : bh 
Donglas and Stuart contra Tennents, Zodem die, ny 


] N a Removing of William Dowglas and Foby Stuart againſt the Tennents of IM tir 
 ;Aymouth and Coldinghame, an Exception. being proponed by Hume of Nm iſ vi! 
wells upon his-Heretable Infefrment, as Heir 'to his Good»fir, who was In- Wl Þ; 
teft as Heir to his Brother, , who was: Infeft by the Laird of Bawff, who allo A 
was, Infeft and'in Poſlefſion. conform thereto theſe 40 years by-paſt, This Ex- WW co 
ception was Repelled in this Judgment Poſſeſſor,þecauſe the Defender Alledg 
ed-not, that either his own. nor any of his: Predeceſſors Infeftments were con- 
firmed,” the {ame being Kirk-Lands ; and jt was Repelled,' where the Excipi 
eat Alledged,, thar in this Judgment, he ought nor to Diſptite upon the vali 
dity of his Authors Right, after ſo long Poſſeſſion. Actor, Craig & $1v!« 
Alter, Nicolſon & Belſbes. Gibſon Clerk: Fid, the Caſe preceeding,d& Pew! 
Fanuary 1628, Fob Stuart, EY IEF 
. _._ © ',, Gardin contra , . . . February 20, 1627, © 
N an AQtion of Adam Gerdin Lititer againſt for-che Mails and Dv- 
ties of a Tenement, whereto he had Right by vertue of a Compry fing and 
Infeftment following thereupon, the Defender clothing himſelf wit a Tack 
of the ſaid Land, Ser to him by chat perſon from whom the Lands were'comp!y* 
ſed, The Lords preferred the Comprylſer, ' Infefe as ſajd is, to the Tackinan 
: becaule 
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yecauſe the Tack was Ser after the Compeyling deduced, which could not be 
done in prejudice of him, who had Compryſed the Land from the Setter of 
the Tack before the ſetting thereof y neither was this Duply reſpected, that 
the Compryſing was deduced for a ſmall Sum,tar within the worth of the Lands, 
and ſo that the Defender Alledged, that the Tack and his Compryfing might 
both ſubſiſt, his Tack being Ser to him until the time the Sum adebred ro him 
by the Setter was payed,- for payment of the Duty therein-contained, and the 
Land Compryſed being far more in- value and worth than both the Parties 
Sums ; ſo that it were againſt Equity to prejudge the Excipient of his Sum, 
which he could never have, it his Tack ſhould be made unprofitable to him 
which was Repelled, ſing it the Compryſing was for a little Sum, another 
Creditor might eaſily Redeem the Land, Actor, Xay. Alter, Gibſon 
Clerk, 


Biſſet contra Biſſet, Eodem die, 

N an Action of Biſſer againſt Biſſes z The Lords ſuſtained the Purſuic at the 
| inſtance of an univerſal Legatar, nominate in the Detuncts Teſtament, a- 
gainſt che Intrometror with the Detuncts Goods,which were ſpecially acclaim- 
&d, as coming under the Legacy z and Repelled the Exception p:oponed for 
the ſaid intromettor, whereby he Alledged, that no Action could be ſuſtain- 
ed againſt him as Intromettor, ſeing there was Executors confirmed to the De= 
funct before the intenting of this Purſuir, againſt whom the Legatar had on- 
ly properly Action competent to him, and which Executors had only proper- 
ly Action againſt the Intromettors, and not the Legatars, for he elledged, 
that albeit ot the Law, Legatars had rei YVindicationem, yet this is not Yins 
licatio rei Legate, for Vindicatio eft corporss alicujus certi, for the which this 
Purſuit is not made, being for Sums of Money, which are ſought, not Yind:- 
catione ſed Condiftione : which Alledgance was. Repelled,ſeing in this Purſuir, 
albeit che .Intrometcor was conveened to make payment} yet the Executor 
confirmed was alſo called z and becauſe in this ſame-Proceſs, the Purſuer de- 
fired a Contact made betwixt the Executor and Intromettor ta be Reduced, 
becauſe t:1ereby they had divided the Deftunas Goods betwixt them, and ſo 
had prejudged rhe univerſal Legatar, who thereby had the only Right there« 
to, This Ation tor Reduction of that Contra was nor Suſtained, thereby 
to Fleid rhe ſtrength thereof, that each one of the two Parties ſhould nor re- 
main oblig'd to others, conform to the Tenor thereof, they being Majors the 
time of rhe ContraRing z but the Zords Suſtained that part of the Summons, 
wheieby the Purſuer defired it to be declared,that the Purſuer who was a third 
Party ſhould not be prejudged in his Right by any Deed done bertwixt them. 
Actor. ous, Alter, Mowat. Hay Clerk, Yid, 4 Feb,1623, L.Balnamoon 
contra L, Balcomy, 10 March 1627, Forreſter, 


Duke of Lenox contra Clejland, Eodew die, 
N an Aion of Transferring at the inſtance of the Duke of Lenox, as Ex- 
ecutor to umquhile Bſme Duke of Lenox his Father,and alſo as Executor 
to Lodovick Duke of Lenox his Uncle againſt Sir Fames Cleiland, for Tran(- 
ferring of an AR of Litiſ-conteſtation in a Proceſs Jotented by the ſaid um- 
Quhile Eſme as Executor decerned to the ſaid umquhile Zodovick againſt the 
laid Sir Fayzes, The Lords found, that ſeing E/me was Executor decerned to 
Lodovick, md that he died pexdente lite, and ſo thar-Debr purſued for was not 
Execute,therefore that that Office of Executry to Lodovick which was in Eſm:'s 
perſon, became extin& by Bſme's deceaſe, and that the Purſuer as Executor to 
Eſme could not ſeek Transferring of that Action, and as Executor to Lodevick 
ecould not feek Transferring, becauſe no Agtion was puſued at Zodovict's : 
Mm 4 inſtance; 
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'nſtance ; 'and fo albeit the Purſuer was Executor ro both, yet that he had ng 
intereſt ro ſeek Transferring of that Action, but that the Right of Execurry 
wherero he ſucceeded, furniſhed him a ground of a new Purſuir, Actor, Hope 
& Sraart, Alter, Aiton & Nicolſon, Hay Clerk, Vid, ult. March 1624, Ly, 
Currichill, 

Dzick[on contra L, Aitkia, February 22, 1627, 

N a Suſpenſion berwixt L. A:tkin againſt Zickfon, whereby the ſpeciz] 
Charge, given by L. Aitkiz to the Suſpender upon L, Aithin's Decreer 
of Letters conform generally given againſt all and {undry, were ſuſpended 

75 not orderly directed, nor EXECULE Upon a oeneral Decreet 0! Letters, contoim 
to a Tack of Teinds Set to the Charger, which he affirmed could not be Sy. 
Rained by this order of Procels, by a ſpecial Charge ſo ſummarly execure 1. 
eainft 2 Party, who was not fpecialiy called,but the moſt that the Party might 
lawluily Co, was to purſue fo! the Teinds by way of Action of SPullz!e, or 
wronzous Intromiffion + which Reaſon. was Rejected, and the ſpecial Charg 
received ro be diſcuſs'd hoc 0rdine withour further Procets, in re{peR that the 
Decreet of Letrers contorm was giver te a Tack of Teinds, Set by a Kirk. 
man ; and as the like Charges would be Suftained at a Kick-mans inſtance;{g 
to his Tack{-man, Actor, Fow!rs, Alrer, Gibſon Clerk. Fid, 6 
Decemb 162 6,Fami| 0u, & 16 New, 1624,Tronp contra Lo, Herris, 22 March 
1637, Mr, Henry Gibſon, 
Willla;,'c; oa Tennent, Eodem dit, 

N 2'Sulpenſion betwixt Mr. 22cs Wrilljamſon againſt FoſephTennent,where- 
j in the faid Fames Williamſon Rlledged, he was wrony charged to pay 10co 
Pound conforro to his Bond, becauſe the ſaid Bond was inever delivered 
to the Charger,but after the Subſcription thereof was depoſitate in Abrahmn 
Adamfon's keeping, g0 be retained by him until the like Sum adebted to the 
Charger by the Suſpenders Brother ſhould be diſcharged by the Charger, which 
he hath not done, but by the contrair in the Depoſitars abſence, anc by the 
knowledge or content, either of the Party, or of the Depoſitar, he hath 6 
pened the Depolttars Chelt,and raken out the Bond, and Regiſtrar the ſamine, 
and charged the Suſpender, which Conditions he offered to prove by the De- 
politars Oath. The Zords found this Reaſon Relevant, to be proven only by 
the Oath of the Party Charger, or Writ, but not by the Oath of the Depo- 
{itar, bur found that they would take the Partics Oath in preſence of the De- 
polttar, Ator. Nicolſon, Alter, Stuart, HayClerk, Fid. Penult Func 16:5, 
Vallance contra Crawford, 22 Fanumry 1624, Lermonth contra Alexander, ? 
Novemb, 1631, Lauder contra Dowelas, 22 Dec, 1627, Dickſoz contra Hum! 

Service Contra Chalmers, Pebruary 23, 1627. 

|þ 2 Suipenſion and Reduction betwixt Sexvice contra Chalmers, both being 
k upon one Reaſon, vis. Thatthe Decreet deſired to be Reduced, yas givel 
by the Sheriff of Stirling, againſt the Party Reducer, who dwelt within the 
Shcritdom of Perth, and fo not within his Juriſditiong Therefore the De- 
Crect was null, as @ 20% ſo Judice, and that the ſaid Decreet was given for none 
compearance, to explain the Defenders Oath, the Summons being referred to 
his Oath, amd the Party having Compeared and Deponed, :fter which De- 
poſition, the Inferior Judge had no power to Summon over again the Party, 
to Compcir to explain his Oath ; but when he firſt Compeared,*the Judge 
might have Interrogat him;als far as to make the Depoſition ſo clcar as where- 
on to pronounce his Sentence, and ought to Judge conform thereto, and 00 
Interior Judge could Summon any Party over again; thir Reafons were 


not found Relevant, becauſe the Party Reducer having Compeared in es fir 
Intrance 
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nance, as the Decreet proported,. he could-notheresfter be heardto quar- - 
{ the Decreet, upon that Reaſon, 4 on ſuo Judice,” which be ought to have. 


-. roponed in the firſt Inſtance, he.then Compearing. And alſotheLords found, 
6. Whatno [oferior Judge might Summon any Fare to Coripea 0 explaio bis. 
 Wath,after it was given. in the ſame Proceſs, and likewiſe ound, that albeit in; 


his Redudtion, the Party offered to come, and todepone and explain his Oath, 
et for his Contumacy, being holden pro. confeſs, in the firſt Propeſs, that 
ey would not admit bim now to Depont, Actor. Nicolſon, Alter. 

4 Clerk. | 


Carnegy contra Lermonth, February 24. 1629. 267 $1 al 
IN an AQtion betwixt William Carnegy and Lerwonth, .for -payment of a 


;. MW Sumof Money contained; in an Heretable Bond, whereby the Debitor was 
2h {Wbliged to pay Annualrent to the Creditor, als well not Infett as Iafeft. -The 
0: {Words found, that the Creditor might alswell purſue the Executor of. the De-! 
:06 Mun, as his Heir, for payment of ſuch Heretable Sums, _— thay} 
the {Whbe Bond was Heretable, and that the Heir needed not be parſied; and diſcuſt / 


rk. Wefore Attion were granted againſt the Executor:but that in Deeds which were : 
reſtable by Executary,. the Creditor had in his Optionand EleQion, either. 
purſue the Heir of the Defun& Debitor, or his Executor, or any. of ther 
jhonj he pleaſed to-choiſe for payment.  Afor. Hiton, Alter. - Hope, Gibſers , 
tk, Vid, December 7. 1637, Porteous contra Veitch, and the Caſes: there, 
Guthry contra Guthry, Eodem die. EOS TICS 4 
”e, Rancis Guthry purſued Margaret Guthry, as Heit to her Father, who was” 
co one of the two. Curators to the Purſuer, for payment 'of-the Sum of” 
id {Woo Merks, which pertainedto the Purſuer, and was lying upon Land, and' 
i: W's Redeemed by the Debjtor,” and after the Redemption, the Sum wastaken * 
ho Wo, and received by the two Curators, whoy and each one of then Bound antl * 
1h Wbliged them conjundtly and ſeverally,- at the time of theup-lifting thereof, to | 
the {Woke the fame forth-coming to the Purſuer their Minor, and therefore the 
0 {Wurſver called this Defenderas Heir to her Father, who was.one of the faids 
ne, {2 Curators, .to repay tohim the ſaid principal Sum, with the Yearly Profits 
):- {Wnlyne, This Purſuit was ſuſtained againſt the Defender as Heir, repreſenting , 
ly her Father one of the ſaids Curators i» ſolidums for the whole Sum and it 
as found, that it ought not to diyide.betwixt the ewo Curators, in reſpeR” 
at by the Tenor of the Bond, they had both obliged themſelves. conjundtly 
dd ſeverally, as faid is; and-alſo'this Aion was ſaſtained again(t her, for / 
ie whole Profit, fince theup-lifting thereof, albeit ſhe aHedged,. that ſhe was' 
(nor, alſo that (he could not be ſabje&to pay Annualrent, becauſe bythe De- 
ale of her Father, who was Curator, and ſo by the ceaſing and expyzing - of * 
Office, there wasno more Obligation of the Law, whereby . the: Defender - 
ould be holden to-:pay- Profit, tor by his deceaſe the Purſuer had-pro-: 
r Action to. Purſue hoc. ipſo momento after his deceaſe, for payment of the » 
ncipalSum, but had no Aion for-:Proſits, eſpecially againſt her who wasa - 
unor,for poi# mortene Curatorts cur ſus uſurarnm ſoſtitur; which Alledgance was: 
xlled.and the MinorHeir, to theCurator found ſubje&to pay the Profits ficks 
ke 2s her Father would have been, if he' had. been living, and if he Had re- » 
cd the Sum, after the years of his Office was expired for his death, or the - 
aning of the Sum aſter the Purſuers Majority, could. not make the Sum to , 
* unprofitable to the. Purſagr,. the ſame being once fpecially lying upon: 
a, and after, Redemption uplifted by him, and the Purſuers Majority, 
"not ſeeking that principal Sum, .was found no Cauſe to make his Ation, 
the Profits to reekcribe, or become extin, AQor, Alter. He--, 
Non 


riot, 


v 
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riot. Hay Clerk. Vid, Fuly 1. 1625. Golman contra Goldman, February 22 8 i 
1634. Davidſon contra"Jack ,, | | x th 
| . Caſſils cantra Mcwarten and Lows, Eodem die. ed 
N an Aion 'E. Caſſils contra Memarten and Andrew Lows, whereof men. i it: 
tion is made, Feb, 15. 1627, The Lords Repelled the Alledgance, where. | to 
by it w Alledged, that Andrew Low's Compryſing was null, becauſe hehaq MI Pu 
Deduced the ſame, upon an Heretable Sum of Money,the fame not being made if bo! 
Moveable before the Compryling, which could not be ſuſtained, ſeing Con. WM #: 
pryſing could not bededuced, but for PRR_ of Moveable Sums, This4|. WM /*4; 
ledgance was found could not be received in this place, by way of Suſpeng. W 7: 
on or Exception, but only wascompetent to be received by way of Redugi. 
on,albeit it wasAlledged,that it was inſtantly verified by conſtderation of the 
Tenor ofthe Bond, inſert mthe body of the Compryling, whichs was R 
led hoc loco, as ſaid is- Items, in thisfame Proceſs the Lords ſuſtained the Con. 
pryfing, albeit the Letters whereby the ſame was raiſed, and the'Bill which 
was the warrand thereof, was dated upon a Sunday, and' the Letters Signed 
upon a Sunday, whereby the Party Alledged the ſame being done upona;Sar 
day,could hot be found lawful, that day not being a convenient day for fact 
Ads, which wasalſo Repelled, for albeit of the Law 90x Preconis debet ceſſar; 
yet there wasno Prohibition, which extendedto As, which had no Citatior 
upon that Day, and which albeit they were Judiemal; yet were not made 
Compearance beforea Judge; but in this Proceſs, albmitthis Compry ling wa 
ſuſtained, the Lords inclined to make a Statute, toeſchew: the like in time i 
come, that no ſuch As, ſhould be done upon that Day,. the ſame-beingt 
Sabbath, wherein all Ads ſhould ceaſe, which behoved to have: awarry 
from a Judge, to, be given by.a Judge that day,ſcivg/that day was appointe 
for Divine Service, and for.no other Act, partibus ut ibs notatur compare 
fo July 4» 1627. Johniton contra Finjaſon, July 26 1628; Michelſon cont 
Ker, Feb, 9. 1622. William Mortimer, and the other Gaſes there noted, 


Roſi contra Kellie, February 27, 16276 |! 

Anet Roſs Daughter to Archbald Roſs Baxter in Edinburgh, Purſues Main 
J Kel; Relit of the faid Archbald, as Executrix and univerſal Legatrix|: 
by him, to make payment of her Bairns-part of Gear, viz: The third of | 
whole Gear contained in the Defuncts Teſtament Confirmed, ſeing ſhe ws 
the only Bairn of the faid umquhile «Archbald her Father 3 in- this Ptoce 
the Lords ſuſtained the Purſuers Action, for her third part of the -ſaids Goc 
Confirmed, albeit the Defender had Confirmed the Teſtament where 
the Goods was parted, only by a two fold Diviſion, viz.- Betwixt- the- 8th 
for her own half, and the Defuncts half z &nd found,' that albeit this Tel 
ment ſo Authorized, with this Diviſion done by 4 Judge,wasa Decr | 
was Alledged, could not be taken away by this-manner of Proceſs- without't 
duction, yet that the Purſuer needed not to Reduce,” but the Purſait might 
come in hoc ordine without Reduction, ſeing ſhe was: not called.to- the Cl 
firmation;and alſo found,that albeit the Purfuer wasMarried by theDefunct\t 
Father, in his own time, and 'Tochered by him, yet thereby ſhe was notÞ 
cluded from the Legitime Portion, which fell to her by her Fathersdeceaſe,! 
fame not being Diſcharged the time of her ContraQ and Tochering 3 foralb* 
that might have beenaCauſe,to have debarred her from-herLegitime as then 
by being Forisfamiliat, it there had been any more Bairns unprovided, j* 
there being no Bairns but her {elf it was found no Cauſe- toexclude her 
thatPortion againſttheReliQ,but that theTeſtament oughtito have a three-10 
Diviſion, neither was it found,” that the Purſuer ought to offer, and givt 
tl 
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the Tocher received, with the reſt of the Goods Cy 1,.to be divided. 
therewith 3 Bur it bein fledged, that. the Goods Confirmed were exbauſt« 
ed by Decreets,obtained by the Deſun&ts Creditors, This Alledgance was ſu- 
ſtained, to exclude the Third,. fo far as the Debs defalky but it is here 
to be conſidered, that.the ſpecial Reaſon of thus Diy was, . becauſe the 
Purſuers ContraQ of Marriage, whereby the Father had given her. a Tacher . 
hore, That the Father gave that Sum to her, for ſatisfying ber of ber Right, which | 
ſhe had to her Mothers Goods, the firſt Wife of her Þ ather,; to whom be acknow- 
edged, that ſhe was Executrixe And ſothe Tocher was not given ex patrimonis 
Pris. AQor; Nicolſon & Lawiie, Alter, Stuart 6 Mowat, Hoy Clerk, Pid. 
July 18, 1634. Hendrſons Bairns. | AT 6 
Mir contra L. Rowalan, Eodems die. "BAIT <2 
Na as pr Miir contra L. Rowallan, The Lord: ſuſtained a Reaſon of 
Suſpenſion founded upon a Promiſe made by the L; Rowaban, and refer- 
red to his Oath, albeit there wasa Decreet of Removing given in foro comtemtioſs . 
Wzgainſt the ſame Suſpender, for failzie-in proving of an Exception, which was, 
Wounded alſo upon a Promiſe, and referred to the Parties Oath, and found, 
not proven, and albeit the Promiſe now admitted, was alſo Alledged made' 
Whefore the Sentence. This was agaiaftthe Order elite lemencs 2986, pervkgh 


aremtilne, but was done in favours of a poor perſon. Gibſon 


| Lawſon contra Scot, Eodew die, © OO 
IN an Aion betwixt Lawſon and Scot, to find Caution for payment of four 
Bolls Vital and an half, which was the Duty contained in a Tack. of, 
nds ſet tothe Defender, or els toReniave, as uſe is ii fuch Caſes. The Lords, 
ſtained the Aion, albeit it was Lybelled, that the Defender was only reft- . 
8 owinga years Duty preceeding the Summons z and that it was not Lybel- 
)d, that the Ground was unpleniſhed, ſo that' tho it yas but a ſmall yearly. 
Duty, which was contained in the Tack, and ſo Alledged noneceflity-to nd | 
aution, and that only a years Duty was owitgy yet the Zords found, that - 
Wither Caution ſhould be found to pay that. Duty yearly in time coming, or 
ls that he ought toREmove,for the Tack Duty ing Ik e, it was the tnore 
afie to find Caution, ARor. Mowat. Alter. Scot, . Gibſon Clerk. 
| Lawſon contra Kello, Eodewv die, .* + if 
N the Aion betwixt Lewſon and Kello, whereof mention is made, Feb. 16 
1627, The Lords ſuſtained the Aion upon a double Bond, made after the 
ngliſh Form, for payment tothe Executor of the tor, to whom the Bond. 
W's granted, of the fingle Sum contained in the Bond; with the Annualrent 
< WMicreof tor all Terms fince the Defunds deceaſe, which the Lord: ſuſtained in 
lace of the double Sum acclaimed, and retrinſhed: the Purkuir for the double, 
Ing nella» prodkeys to the aid. Annualrent of the ſingle Sum, pertibas 
Burgeſles of Glaſgow cotitraLo. Lore, Merch 1: 16279, © © 
againſt the Lo. - 


= 


N a Suſpenſion at the Inſtance of the Burgeſſes of Glaſgow | 
not oe Lorn, who - had the rs for payment of the Aſſyſe Here 
ſe, "gs The Lords faſtained the' S on, albeit ic. was executed againſt the 
aarger only, and notagainſt his Tutors and Curators, he being Minor, nei- 


7 was theze any.warrand-ig- the Suſpenſion, for t& Summon his Tutors and 

4, F-u2tors, without whoin had been cited, he Alledged he could not . be come - 

er (rofeled to Reafon upon .thas Suſpenſions which: - ; was Repelled; 

ec-(o'"g the Suſpenders had Surimoned the Lo.: Lors himſelf, ro wbom the Come - 

give ſand of the Letters, and Charges pranngel by bim, Ordained the payment th 
bl n 2, 
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be made,and bore nometi | '6f bisTators and Curators,and fo they Summon- 
ed him,to whonthe Co. arid of the Letters craved the payment to be made; 


4 albeit it was Replyed,' that a Minor may make his Condition, better with- 
od his Carators, — Legal. Proceſs can be led againſt him, without his 
Curators wete Cited, that alſo was Repelled, Actor. Hope. Alter. 

Gibſon Clerk.” *.. | | | 


—_ ww, Guthiie contra Guthrie, Eodem die. | 
N. an. AQtion ; betwixt Gwhrie and "Guthrie, megtzoned: 24 Feb. 1627, The 
Lords found,'.that Cutators were:not obliged” far the'profit of the Minors 
Money, which they had received after a Term, by'the ſpace of a Moneth, of 
two, or three, the Money being Configned by :the Debitor at the Term, and 
by dependence of Proceſs, the ſame not being given ,up while the'ſpace of 
twoor three Moneths thereafter 3 ſo that the Lords found, that the-Curator 
could not be Camptable. far that Terms Annual, ſubſequent to the Conſigna. 
tidii; not, being uplifted, as ſaid is3 except it could be verified that the Cy. 
rator imployed the Money, and received profit therefore, the ſame Ferm, par- 
thbits ut illic comparentibus. 
_ Heirs of Lo. Teiter contra E. Bucclewgh, March 2, 1627. 
FN a Reduftion at the Inſtance of the Heirs of Lo, Teſter, againſt the Earlof 
Buccleugh 3 The Lords found, that the Purſuers, as being Retoured to their 
| Fathers, and Infeft in the Lands Libelled, to be holden of the Lo, Kilmanrit, 
who. held of the King, had good Intereſt to Reduce the Infeſftments made to 
to the Defender, and of Predeceſſors by .the Kings Majeſty g ſo that one. Ink&' 
by a baſe Infeftment, might Reduce Inſeftments publick 3 Bur it is.toheRe 
membred, that this publick [nfeftment granted by the King, and defired tobe 
Reduced, proceeded upon a Recognition for a fault done by the Lord Ki 
a#vaxers Pregeceſſors, who wete the Kings Vaſſals, and Authors of the, Purſu 
ers Right; fo that the Jnfeftment cariclled. which flowed upon the Recogs 
mtionzwas accounted, as if the fame had been given by the Lo. KilmewersPre- 
deceflors, and therefore the Purſhers Intereſt was ſuſtained : And it was allo 
found, that the Purſuer needed not to Summon the Lo, Kilwawers, nor this 
Purſuers own Authorsto this ReduRion. Likeas it was found, that they need- 
ed not in ingreſſ« litis for their Intereſt, how any more to verifie,that they were 
Infeft by the Lo. Kilmawers Predecefſors,” but their Retour, bearing themto 
be ferved to be holden of him, with the Seafin following thereupon 3 neither 
needed they in that place,before the Reafon wasDiſpute, ſhow that the Lo. Kil- 
2rawers Predeceſſors were Infeft by the King, and that they were his Vaſlals,, 
albeit the Seaſin produced and uſed by the Purfuers bore, that the ſame was 
given upon the Kings Precept ro the Sheriff, in reſpe& of the Lo, Kilmanr: 
refuſal to Seafe ther, which refuſal tn efte& made rather, that the Lo. Kih 
mawers was not Superior, than that he was their Superior,except they ſhew'd 
where he was. Infelt, and wherein be was their Superior, which was Repel- 
led againſt the-Intereſt, -and ſuſtained to be Diſputed after the produCtion 
gain(t the Reaſon. ir: cauſe, and.needed not to be inflaiter ſhown. Ator. 4- 
fon 8 Sinart; Alter. . Hope & Nicolſon. Hay Clerk: Vid. 8 Feb. 1628, Sir Jan 
Dundaſi, 4 Feb. 263". LL, Glengairie. 20; 826 March 1630. Heirs of 10 
Tefter, 4 Feb. 1630;:;E. Kingborn. 5" March 1630. 'E. Wigton. xg Feb.1630 
Daowglaſi, 12 July 1626; Fobn Stuart. 


| - - Browki contra Sheriff of Wigtonr, Foderk die, ws 
N an AQtion berwixt Brown, Son to Mr. Wiftiam Brown, againſ? the Sherif 
of. Wigtonn,' for payment ofa Debt owing. tothe Purſiter ; becaule after h 
Debitor was taken by Letters of Eaption by the Sheriff, and put in wary 
im 


; 
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him in. the Tolbyith of Wigtoun, which is be Head Burgh of the Sheriffdom, 
he eſcaped. The Zords Found no Aion againſi the Sheriff of the Sheriffdom, 
who had taken, theRebe!,and put him in, Priſon in theTownzbecauſe thereafter 
flu erat officio as to the Rebels eſcaping out of Priſon, except he had been 
actor , - or Acceſſory to his eſcaping» AQor. Cinninghame, Alter; Belſhes, 
$a Cletk: ee an it x187 [ne 
i Scot .colitra Cockburn, March 6, 1627: 2 ; , 
N an AQtion betwixt Scot contra Cockburn, for payment of a Bairns-part of 
Gear falling tothe Purſuer, and which was purſued againſt the Executor 
of the Defuna - The Lords found an Exception of Exoneration no ways Rele- 
vantly qualified, 'nor inſtructed, - which was founded upon Decreets, recovered 
by the Creditors of the DetunR, againſt the ſazjd Executor, where the Debts 
contained in the ſajds Decreets were only proveh by. the Executors.,own Oath, 
or her being holden as confeſt 3 which Probationof Debt, : after. that manner 
and ſentence — thereupon, without other lawful Adminicle to prove 
the Debr, The 4drds. found not ſufficient to exoner the Executors, and to 
prejudge either the Bairns of their Legittim, or any other lawful Creditor of the 
Defun&,qualifying a'Jawful Debt 3 neither did the Lords reſpe&t what the Exe« 
cutor Alledged, that 'where the Debts was referred to her Oath,-which: ſhe. 
knew to be true Debts, that in ſuch-Caſes ſhe could not Perjure and Men» 
ſvear the ſame 3 and therefore that ſhe ought not.to be prejudged to pay. the 
Debts, beihg truly known to her, and.not to be exonered thereby which the 
Lord; Repelled, ſeing they found that other Creditors could. not be prejudg- 
&d, as ſaid is3 in which caſes it would appear, that the Judge ought not, to 
Decern, upon ſuch manner of Probation, but with the hazard to the Party ob. 
tainer ofthe Sentence,that he ſhould be ſubjeCt to, relieve theExecutor at all 0- 
reditors hands, who ſhould haye more lawful manner of probation to-yeri-. 
etheir Debt;and for that cauſe to be ſubje& to refound the Money ſo payed 
by theExecutor;& that theExecutor here ſhould before Sentence been recovered... 
> wages Confeſſion,deſi red the Judge to provide for this. Actor;$cot, Alters 
arp. Scot Clerk. Yid. 13 March 1627, Ker contra La. Govingtoun. 


- ,.,. ...: Town of Peebles contra Stot, March 7. 1627. : Kors 
A Summons was purſued at the inſtance of; the Town of Peebles, againſt Srof 

of Howndlſbape and pthers,Craving the Ground-right and Property of the 
Lands contained jn the Summons, tobe Decerned to pertain to them, conform 
to-their Infeftments of the ſamine,given by K.Ja, 6. and K.Fe: 4, and K.Ja.2, 
and the Defenders to-'be-Decerned'and Declared to have no Right thereto, 
neither in Property-nor Commonty.. The Defenders Compearing inthis Cauſe. 
Alledged, that the Aion was of the. nature of an Aion of Moleſtation, -and - 
therefore ought tobe Remitted tothe Sheriff of the Shire, within which the : 
Land lyes, as Judges competent thereto, and that the Lords of Seffion were - 
not proper Judges to-the-ſame,canform to the AQ of Parliament 1587. whick . 
Alledgance was Repelledy. and the Lords found themſelves judges ſeing the 
vummons contained no Moleſtation nor Diſpute concerning Meiths and March. . 
but only a Declarator of the Right ofthe Lands,contained within the bounds 
ſeeified in their Infefiments. Adttor. Forth. Alter, ' Gibſon Clerk: 

.” Paterſon contra Robiſon, Fodem die. \*; SEC 

Nan Action betwixt Paterſon and Robiſon, whereby Paterſon craved the De- 

{ fender to be Decerned fummarly todeliver to him the poſſeſſion of a'dwd- 
ug houſe in Edinburgh, whereot he was Hetetor, and whole Heretable Right 
% Suſpended fer the Liferent. ofa Waman, whoſe Right of Lifcrent was re< 
kryed in bisHeretable Right; and ſhe being deceaſt 5 or 5 days before the 

Nn 3 Summons, 
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Summons, he craved the Defender, who.had entered to the: Poſleſſon of the 
ſaid Houſe, during the time of this Liferenters Sickneſs, ſhe ng therein, 
ro be Decerned to deliver to him the. aid Poſſeſſion, and that the Baillies of 
Edinburgh ſhould make an Inventar of che Goods that were in the Houſe, The 
Lords found, that this Defender could not be Decerned ſo ſummarly to ge. 
move, without a Warning were firſt made to her, ſeing ſhe Alledged, that ſhe 
was Liferentrix of the ſaid Houſe : Neither was the Reply admitted, whereby | 
the Purſuer Replyed,that this Defender had conſented to that Alienation made 
ro the Purſuer, and (o ſhe was in effe& hisAuthor, andthe needed not rowarn 
his own Author. Which Reply/ was not Suſtained, in reſpe& the Defender 
Alledged, that that Conſent was under Redution, being: Revocked by her 
within a Month after the giving thereot,as done by Conſtraint of her Husband, 
Inreſpe& whereof the LordsFound, that this Proceſs could not be ſoſummarly 
Suſtained, but that a Warning ſhould preceed, - Actor, Livingſton, Alter,Starurt, 
Scot Clerk, 7Yid.”16 Feb. 1628, Merton contra Thomſon, 


Stirling contra Paunter, March $, 1627, . 

N an ARion for Mails and Duties at the inſtance of Stirling againſt Paputer, 
I the Defender clothing himſelf with an Infeftment of the Lands, whereaf 
the Duties were acclaimed, proceeding tyom Mr, David Ogilvie who had 
bought the Lands, and who was found to be Debitor of the faids Mails, for 
not paying of the price which he was oblig'd to pay, and which he retaiged 
un-payed,becauſe certain Deeds were not fulfilled to him z and neyet the le, 
becauſe the Lords found, that it was not equitable, that he ſhould both keep 
the Money, and pay no Profite thereof, atid alſo uplite-the Duties of the Lands, 
therefore the Lords by their Decreet Found, that he ſhould pay ro the Put- 
ſaer who had acquired the Anmaifziers Right in his perſon, either the Profit 


of the principal Money retained, or elſe the Profite of the Lands, wherein the 
faid Mr, David having his Option, and having chuſed to be Debitor inthe 
Mails of the Lands, and ſo Decreet beihg given agaitſt him for Payment there 


of : This Purſuir upon that' Decreet, was Intented againſt this Defender, 
Poffeffor of the ſaids Lands, by Right from the ſaid V2 Davia, to pay 
faids Mails to the Purſuer , wherein the Defender Alledping, that he was He- 
retably Tnfefr in the (amine by che ſaid Mr, Devid before that Sentence, ſa that 
the perſonal Sentence againſt the ſaid Mr. David could not make him ſubjeRto 
pay the faids Daries : And the Purſuer Replying, that that Decreergiven up- 
on area! Cauſe, albeit perſonally againſt the ſaid Mr, David, to work 
for the Purſaer againſt all Poſleſſors, by aty Righr.from the ſaid Mr, Pe 
vid,eſpecially ſeing the (aid Mr. David was. his Debitor before the Right made 
to the Defender, and before the ſaid Right he tad ſerved Inhibition the 
ſaid Mr, D4vid y likeas he wasat the Horn the time of th& making of the ſad 
Right, which was fimulatly made by him; being Pathet-in-law ro the Defer- 
der, who .had mattied his Daughter , and ſpin refpett of the 'A& of Parliament 
ainſt Bankrupts, otght not to be reſpeRed againſt the Parfyer : notwith 
anding of the which Reply, the Exception was fowrid Relevant, ſeing the 
Infefcrment Alledged by the Defender could not be taken away hoc ordine, 
without prejudice to Reduce thereupon z for albeit he was at the Horn, yet. 
he might Sell his Land, but I think not to the prejudice of his Creditors, AQor. 
Hope & Nicolfon, Alter, Haliburton & Stuart, Gibſon Clerk, 
- E. Rothes contra Balfour, Eodemi die, 
'N aPurduicat th 
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efender for ProduQion of thar Writ: called torylibelled to have been made 
© higPredereſlor 201 g ve Acer In fon. 7 ge he as » / pon Heir to his 
Predeceſſors, baſſes by his Father, Gi fir, and Grandfir, could norcom. 
petently have this Aion, che Defendez's; Father, Good-fir and Grand.fir 
never having purſued cheretore of beigre.z and the Purſuer nor qualifying his 
Shcceſſion in Blood to theſe. Predeceſlors,bur only cxſſing Himalel nakedly ap. 
perand Heit rb them,neither ever qualifying how any of his mediate Predeceſ. 
ſors berwixt Hit and his (id Fore- Grand-fir, &'c, were ever debarred by thei 
Mindtities;or any other lawfyl Impediment 4xom this Purſuir, AQor,Cunninge 
lame, \Altet. Hope & Pollocke Scor Clerk, | / 
—_—_— in. Glaſgow contra there, : Zodem dits' | 
[N.an Action betwixt two men in Gla{gem, ithe Purſuers Predeceſſors having Li 
"acquired. Infeftment tram) the Defenders Predeceflors, of a'Tenement of F te: 
ind in. Wodler, and having Set-aBack-Tatk to the Heretor, who gave him I bu 
Co 
any 
the 


nj Lk roar Redeemable, Purſues,the Heir of the Granter of the Wog. 

ſet, for paymgnr.of che Back-tack-dury, reſting. owing tor the ſpace of 40 

years preceediog the Summons - Which Aion the Lords Suſtained for the ſaid 
ekedry, ir he ſaid years by-paſt, not elder than 4© years, but within MW 5/4, 
char ſpaces but found,chat ao Action could be granted for any year before the 

40 years preceeding the laid Summots,ſeing the Action was preſcribed for theſe  — 
elder years, the ſame not being. putſued debits rempore,” within 40 years after 

the date of the Tack ; and Found, that the Preſcription did nor militate for by | 


the*4o years immediatly preceeding the Summans,ſeing the Back. tack where. 

apa the Purſuit Rs Ned, Na kined annuem preſtationem:Canons, and ws __ 
| not for payment of a principal Sum,but had rratFum tempor oy 2nd 4 + 
] alſo the Back: tack was Set by hit, who had an} Heretable Infeftment of the Cre J 


Lehd, who þy vertue thereot,. might have purſued for the whole Mails of the The 1 
Land, if the Back-cack had nor 'beenSet, Szor Clerk, Yid, 20 Fanuary 1627, k 
Ro contra Fleming,” © | 
- +508 Forreſter contra Clerk, Eodem die, ecutr; 
I an Action betwixt Forreſter & Clerk,tor payment of a Legacy of a Sum ſpe-. 
» cially adebted by the Defuncs Debitor deligned in the Legacy, The Lnd 
found that albeic the Legacy was ſpecified and deſigned certainly owing by (ach 
a ſpecial Debitor, yer thar the Legatar could not conveen. the Debitor there 
fore, except che Executots' to the Defunc had been alſo conveened in that 
Purſuits for they might have Alledged ſome Reaſons why the Legacy ſhould 
not'have been payed, as quod debits exctdunt bone, or ſome other lawful De- 
tehice, which makes them neceſſary Parties to have been called , fo that the 
Proceſs, without their Citation, or'concourſe, could not be Suſtained, Adr, 
— Alrer, Haliburton, Fid, 4Feb,1623, L.Balnamoon, & 20 Feb. 162), 
Biſfet, | i ut 
| | © "Lo, Balmtinoch contra Seton, Bodew die, . | 
N an AQion of Reduction of the Lord Balmerinoch againſt Seton of Pitmil 
* den, The Lords found, that a Party who had Compryſed his Debitos WM. Wh 
” Lands, and'was Tnfeit therein,” and who had Served Jakibirica before his 
ClutpeySapjatet purſue ReduQion of TInfeftments,poſterior to his ſaid Right, 
made by his ſzid Debitor: fince his Compryfing abd Seafin, which poſterio 
Right was the Cauſe why the ſaid Debitors Lands were Recogno(ced,and con- 
ſequently that he might Reduce the faid Right, being the Grounds of the (id 
Recognition, with che Charter and Infeftmenr of Recognition ad hunc / (oct 
only, that he might be payed of his own true Debt, tor the which he had Con 
ptyſed, and was Infeft, © Ator, Stears. 'Alter, Bairdi Hay Clerk.” " 
o 


The Deciſions of the Lords of Seffion, 


mn, 1627, 28g 

Norbas Engliſhman contra Eodenxy die. | 
He Lords found in an Action of one Norbes Engliſbwav, that Witneſſes 
being out of the Countrey, Summoned once upon ſixty days, needed 
noi 1n the Terms of Denounciation and Caption; to have Dili 
againſt them, upon the interveening ſpace of fixty days, albeit they wereQill 
out of the Countreys but that theſe Terms ought to proceed againſt them, as 
againſt other Witnefles within the Countrey, Actor. Hope. Alter; Ja. Gibjon, 

Gib/os Clerk. 


Dick contra Skeldow, Eodem die, ; | 
Nan Action for Exhibition and delivery of Writs of Comprifed Lands, at 
the Inſtance of William Dick, againſt Skeldon Haver of the Writs; The 
Lords found, that a Cumpriſernot Infeft, could not call for delivery of Char- 
ters and Seaſins of Lands, nor ſuch real rights, himſelf not being really Infeft, 
but that he might call for Production of Contracts and Bonds, the fame being 
Compriſed 3 and alſo found, that a Comprifſer could not ſeek Production of 
any Writs of Lands Compriſed, nor the ſame to be Copied to him, except 
the Party from wham he Comprifed, had been called to that Purſuit. Actor. 
Stuart. Altcr. Nicoljow. Scot Clerk. 


Ker contra La, Covingtoun, March x3, 1627, | | 
N an Action betwixt Ker Tailzor in Edinburgh, againft La. Covingtoun,wha 
| was conveened as Executrix to her Huſband, for payment of a Debt owing 
by her Huſband to him, the verity whereof was referredto her Oath, in place 
of all other Probation,and ſhe contending that ſhe could not be compelled to 
give her Oath thereupon, becauſe if Sentence ſhould follow upon ber Oath, 
t would not be a ground to infer Exoneration toher, for the Defun&s other 
Creditors would not allow payment to be made, conform to that Seritence. 
The Lords Found,that ſhe ought to give her Oath,and that the Sentence to fol- 
| Wow thereupon, it the granted the Debt, ſhould only be prejudicial to 
her (elf, in fo far as ſhe might have any benefit as Reli,or Legatrix, or Ex- 
- Wecutrix to the DetunR, -but that the ſame ſhould not'be prejudicial to any 0- 
« . Wiher of the true and lawful Creditors of the Defun&, or his other Legatars g 
and therefore they ordained the Purſuer to find ſufficient Caution, to repay 
theſaid Sum to be recovered by him, againſt the Executrix upon her Oath, in 
caſe that ſhe ſhould be diftreſſed by the other Creditors, or Legatars of the 
DefunR, if the reſt of the Defuncts Goods contained in the Teſtament ſhould 
e exhauſted by their Debts3 and this Order they Found ought tobe obſery- 
d, when the like Caſes occurs, partibas ut March 9, 1627. comparentibuy. 
Fid. March 6, 1627. Scot contra Cockburn, 
Mcghbie contra Livingflion, Eodem die: MN 
Nan Action at the Inftance of Mcghie of Balmachie againſt Livingfon, for 
the Maills and Duties of his Lands,” conform to his Infeftment, a Compr (- 
r, who had Compryſed all Right and Title that the Purſuer had to' the Lands, 
Id who wasallo Infeſt therein, Compearing and Alledging,that he cop}d nar 


. bis "© Kight thereto, but the ſame pertained to him, by vertueof his Canipry- 
"Sw The LordsFound, thatthe Purſuer had Right to the Duties Lybeltcd, 
Gl not the Compryſer, becauſe the Purſuit was for years preceeding the Com- 


"ling, which they Found pertained not to the Cortipryfer, albeit he Alledg: 
dhe had Compryled all Right,' which the Purſuer had to the Langs, which 
we him Right for all bygone Zuties owing for the Lands to the Purſuer, 
als effecually, asif the Purſuer had made him Afſigney therera, far he 
mpryſing was a Legal Aſſignation 3 and albeit it might appear, thatthe by- 
me Duty owing-betore his Compryling, could not be effi Qualſy Compriſed, 
O'o the 
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theſame being res mobiles which were affeted with Arreſtments, and not Cons n 
pryfings, yet the Defender contended, that they being bruiked and acclaim. 
ed by an Heretable Right to the Land,they came under the Compryling, which ha 
extended to all the Purſuers Right which he had to the Landsz And ally Nl " 
he Alledged,that as he by vertue of the Compryſing of an Heretabe Contrag, th 
containing Annualrent for a Sum of Money, the Comprylcr would have Right, 1s 
not only to ſeek the principal Sum, but all the bygone years Annualrenss, | ® 


adebted to his Debitor, by vertue of that Contract, preceeding his Com. I ©! 
prifing, ſo ought itto bein this Caſe, eſpecially where the Queſtion is only be. the 
. twixt him and the Debitor, from whom he has Compryled, and not betyixt ktt 
him and any one of his Debitors Creditors, who had atieed the ſaids bygone _ 


Maills with Arreſtmentz which Alledgance was Repelled, and the Compryſ. 
er found to have no Right to the ſaids years Duties, which preceeded his Cons 
pryſing. Actor. Herriot. Alter. Cunninghame, Scot Clerk. - 


L. Ley contra Bar, Eodem die, | "5 
I an Aion betwixt Ley and &ar, for payment of the Maills and Duties of upo! 

Lands to Ley, as having the Right of the Waird of him, who held the faids MW ince 
Lands Waird of the Prince. The Lords Found, that a Tack in the Defenders Wl gr } 
Perſon, clad with Poſſeſſion, was enough to exclude the Purſuer for any great. WW whic 
er Dutie acclaimed for the Land, than the Dutie contained in the Tack, forall W 6 th 
the years preceeding the date of that Summons3 The Detender never being in- W Nicol 
terrupted in the Tack foreſaid, by a Purſuit before-the date of this Summons; | 
And ficklike they Found an Infeftment made by that ſame Perſon, by whoſe N. 
Deceaſe the Waird fell to the ſame Excipient,for a certain Feu Dune therein P, 
contained, Relevant to exclude the Purſuit, for any greater Duty than that 
which was contained in the faid Feu Infeftment, for the faids years preceeding 
the Summons, there being. no Interrup tion #t ſ#pra, and would not receiyethe 
Reply in this place, upon the nullity of the faid Fey; Founded upon the 
AG& of Parliament, 1606, anent the not Conſent of the Superior thereto, 
in reſpet of the Poſſeſſion had conform bona fide, which was ſuſtained for the 
years foreſaids, wherefore no Interruption was made. Actor; Stmart & Moni, 
Alter. Hope & Nicolſon, Gibſon Clerk, Thereafter the Purſuer took up this 
Proceſs by warrand of the Lords, and the Interlocutor toreſaid was refuſed 
to be Extraced, although the Defender urged,that he ought to have thebr 
tract of the ſame, which was refuſed. 


E. Kinghorn contra L. Grange, March 15. 1627. ( 

N a Redugion at 'the Inſtance of the E. Kinghorn, againſt the L, of Gray WA | 
Kirkcaldie,for Redution of an Infeftment granted by theE. K inghorr'sFore. W ©. 1... 
bears,deſigned inthe Surfimons, to umquhile Sir William Kirkcaldy of Grarg, bevies 
of certainLands of the Barrony of Kinghorn, pertaining to the ſaidPurſvers Fre- Ml yy, b 
deceſſors, in the which Proceſs the Defender was called asappearand Heir to þir . 
that Perſon, to whom the ſaid Infeftment, now deſired to be Reduced, was his re 
_ The Zords found this Alledged Dilator Relevant, proponed bythe Execy 
aid Defender, viz. That he was denuded in favours of George Foulis, WOW | vv 
was Heretably Infeft in the ſame Lands, by a publick Infeftment, holden ol the there! 
King's Majeſty z and therefore they Found: no Proceſs untill the (aid Geor2' BY that th 
Foxlis were Summoned to this Reduction,he ſtanding Infeft in the Lands. i) Fl th 


n 


ſo the Zords Found,that the Party Ipfeft was a neceſſar Party, to have bc! whoſe 
cited to this Reduction, albeit his Right flowed from that appearand Her theing: 
Who was called, and that the Right made to him, was not depending vp6 James | 
that Right,which was here deſired to be xeduced, but was acquired by 119 tg. 


Perſon, who wascalled as appearand Heir inthis Proceſs, from another ground 
nov 
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not lowing from theCourſe of the Infeftment quarrelled,and diſponed again by. 
him to the ſaid George 3 ſo that it might appear, there was no neceſlity to 
have cited him, whoſe Kight depended"not upon the Right controverted in 
this Proceſs 3 And yet the Lords found no Proceſs, while he were Summoned 
thereto-It is here to beObſerved, that an Action of Reduction againft any, wha 
is called as appearand Heir to his PredeceJor, whoſe Kight is quarrelled, is 
ever ſuſtained; ſothat it appears more hard that: any having Right from the * 
zppearand Heir, ſhould be found neceſſar to be cited, ſeing the Citation of 
| the appearand Heirs ſelf isxenough, albeit he be not Infett as Heir, but if an [n- 
fttment to any who were called, to hear that Infeftment made to himſelf, 
defired to be Reduced, eo caſn any having a publick Infeftment from the 
Perſons ſelf, whoſe Right were quarrelled, may with reaſon be reputeda Party 
tobe cited; in this Procefs*George Folis Compearand, & defireing to be admit« 
ted for his Intereſt, by vertue of his Heretable Infeftment, Alledged, that no- 
Proceſs oughtto be granted inthe Cauſe, while the Clerk of Regiſter were 
Summoned thereto, ſeing the ſaid George was denuded in his favours, where- 
upon the Clerk of Regiſter was Infteft by a publick Infeftment. This Alledge - 
ance was Repelled, for the Lords found theſaid George could not be admitted. 
for his Intereſt, to propone this Dilator upon a Right. made to him, of the. - 
which Right he himſelf Alledged he was denuded in favours of another, and - 
ſo the Lords found, that he, could not compear to ſtay Proceſs, ARor. Hope, 
Nicolſon 8 Rollock. Alter. Stuart & Aiton. Gibſon Clerk, 


Inglis contra Kirkwood, March 16. 1627: 3 vg 

ip a Spuilzie betwixt John Inglis and Kirkwood, . the Lords Found, that the 
Purſuer having Right to the Teinds, he had competent Aion for the true- 

wail and worth of the Teinds( for the Purſuer reſtrifted his Action of Spuilzie 

to wrongous [ntromiſſion) againſt the Maſter and. Heretor- of the Ground, 
who had Sett the Lands to the Tennents, for payment ofa certain yearly Du- 

ty promiſcuouſly, for Stock and Teind to himſelf, and that by Setting of the 

WW lame to the Ternents, the foreſaid Action was als competent againſt the 
"MW Maſter, as againſt the Tennent,or the aRtual Intromettor with the Corns,Stock 
WH and Teind-ſheaves, which grew upon the faids Lands, neither was the ſaid Aﬀti- 
WH on found to be only competent againſt the lntromettors with the Corns, as the-- 
Defender Alledged, . which Alledgance was Repelled. Actor. Nicolſon, Alter, 

Foutis, Gibſon Clerk, Yid, 11 July 2628. L. Findourie contra Lighton, 


| Brmee contra King, Eodew dies . ©! 

A Contrad being Regiſtrat at the inſtance-of George Bruce, by way of Acti«' 
LA on as Heir to his Father, againſt Jawes King Advocat,” who was the 
Contracter with his ſaid Father on the one and other parts and James King 
" WY having raiſed Letters upon that Contract, for Charfing' of the ſaid George as 
"WH Heir forefaid, to fulfill to him that which his umquhile Father was obliged to 
"WH him in the (aid Contract 3 which being Suſpended by . the .fajd George upok 
_ thiszeaſon, viz, That albeit the Contract was Regiſtrat at his Inſtance, ſo that 
p Execution might paſs thereon at his inſtance againſt the ſaid James > y&tcing 
it was not Regiſtrat at the (aid Fawes's inſtance, he could. not raiſe Charges 
thereon, wanting. a Warrand of Regiſtration3 and the.ſaid Fames contending 
that the aid Contract being ance Regiſtrat, at the. inſtance of any of the Par. 
ties, thereby Execution was alſo competent to the other Patty againſt him,at 
Whoſe inſtance the Regiſtration was Decerned, , as it it had* been, Regiltrat at 
lieinſtance of both Parties. , The. Lords Found, hat the Charges. raifed by 
Janes King coyld not be ſuſtained, the Contract,nor being Regiltrat at his 
Wtance;cfpecially the Regiſtration being Exped not by umquhile George. Bragg /, 
OO 2 Contradter, 
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Contracter, but by his Sonn- as Heir to- him, and the time of the Regiſtration 
thereof at his inſtance, this Charger then not having deſired ( as the Loras 
Fourid he might have done) that Execution might alſo be uſed at his inſtance 
againſt the Heir of the ſaid other Party, who ſought the ſaid Regiſtration; which 
being omitted, and ſo not having Warrand for his Charges, The Lords Found 
the ſame could not be ſuſtained, Ador. Herriot. Alter. Bruce, ' Gibſon Clerk, 
Vid. g Feb. 2627. Mcduff. 29 Fan. 1628. L. Whittinghame, & 9 Jan, 1627, 
Herring Supplicant. 
| Hay contra Ker, Eodem die. | 

N Ejection being purſued by Walter Hay, contra Mark Ker; and the 
A AQon, inſofar as was purſued' by Ejection, being Eleided by the Adv of 
Parliament 1579, Anent Preſcription, becauſe it was not purſued within 7yearg 
after the Deed Libelled : The Lords nevertheleſs ſuſtained the Action tor re- 
ſtoring of the Purſuer tothe Poſſeſſion of the Land, and for payment of the 
ordinar Duty to him,which he was in uſe to receivefrom the Tennentsof the 
Lands, the years before the Ejection, and of all the years fince the Defender en» 
tered to the Lands 3 andſo the Purſuer paſſing from the Purſuit, fo far ascon- 
cerned any violent Deed of Ejection,or higher Profites of the Lands, and con- 
verting the ſame to an Intruſion in the Purſuers Poſſeſſion, and Purſuit for 
the ordinar Daties therethrough for years bygone , and reſtoring of the 
Poſſeffion of the Ground thereafter, the Action was ſuftamed. AQor. Hope & 
Lermonth, Alter. Nicolſon & Aiton. Scot Clerk. Yid. 15 Jaly 1626. Mephudrick 
25 Feb, 1624. Dunmuir,, 

Fohnſion contra Lo, Herreis, March 20. 1627. 

I* an Action perſued by Johrflon of Eſcheſcheills againft Lo. Heyrels, to hear 


and ſee a Reverfion Decerned to be extinct, becauſe it is therein Proyi- 
ded, that ifthe Party in whoſe favours it was granted did tot offer the Mo- 
ney,whereupon the Lands was Redeemablegat the time therein prefixt, inthat 
cale it ſhould expire; and in the Reaſon, he ſubſumed that he had failzied: 
The Defender compearing, Alledged, that he had really offered the Money 
debito tempore,and ſo had the benefit of the Reverſion ſtill competent 4 and the 
Parſuer contended, that the offer, without Confignation had been made all 
after the offer, could not be admitted as ſufficient to ſtay the failzje. The Lord: 
Found a real offer was ſufficient,to ſtay the force of the expiring of the ſaid 
Reverſion, albeit no Confignation was thereafter made z3 which the Ld: 
Found no ways neceſſar,the ſaid offer being really and lawfully made, as faid is, 
ſeingin the Clauſe of Reverſion, there wasno Proviſion, appointing Configu- 
tion to be madein caſe of refuſal, to receive the Money the time of the offer, 
Actor Cunninghame. Alter, Belſhes, Scot Clerk: 


Knows contra Kneeland, Eodew dit. 
| þ a Suſpenſion betwixt Knows and Kneeland; Knows having obtained Dt: 

, creet before the Commiſſars of Edinburgh againſt M.HiD,as Introtiſlatit 
with the Goods of her umquhile Husband, for payment of a Debt owing by 
her Husband ; and after the Decreet ſhe being Married upon Hary X neelnd 
her ſecond Husband 3 who being Charged for his Intereſt with her upon that 
Sentence,for payment of that Debt Decerned againſt her ; and being bothDe- 
nounced for not payment,the Wife being principal Debitor,as repreſenting bet 
firſt Husband,; and for whoſe Debt Sentence had paſt againſt her in. her Wi 
dow-hood, ſhe deceaſes, after whoſe death Kneelard her ſecond Husband 
_ becauſe he being only Charged for his Intereſt for his Wifes Debt, and 

e being dead, he ought'to be freed of all Execution. This Reaſon was found 
Relevant, for the Wife who was Principal Debitor being dead, they Foun! 
| t 
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that her Husband. could not be aſtricted as Husband'pro intereſt, to pay* the. 
Debt, albeit he was put to the Horn therefore. in his Wifes time, whereby the 
Charger Alledged, that he thereby became properly Debitor, himſelf, being 
once lawfully Denounced' for not payment, which ſhoulthe Reſpected, as 1 
he had made payment im her time, q#o caſ# he could'not Repeat” it back again, 
which was Repelled : But becauſe the Charger Alledged, that the Suſpender 
had Intrometted with all his Wifes Goods and Gear after her deceaſe, therefore 
the Lords Found that Relevant to ſuſtainthe ſameCharges againſt him hoc ordi- 
xe in this fame Suſpenſion, and found no neceſſity to put the Charger toanew - 
Purſuit againſt the Suſpendergthereupon to conveen him as Intromettor. Actor, 
UMowat. Alter. Vid. 16 Janwary 1628. Allans contra Law- 
der, 7 Feb, 29, Brown contra Dalmaboy, | 


E. Caſſils contra CHithin, March 21. 1627. 

om Action at the Inſtance of the Earl of Caſſzls againſt Aitkin, to bear and 
ſee it found, that he as Baillie to the Fiſhop of Galoway (who hath not 
the Lands of that Biſhoprick in a Regality ) isnot ſubjeR nor obliged in Law, * 
by vertue of Charges of Caption Execute againſt him eo nomine as the Biſhops 
Baillie, to take Rebels'; and thatno ſuch Charges ſhall take effeR againſt him, | 
weauſe him take Rebels in time coming. The Lordsſuſtained this Ation,and 
the generaf defire of that Summons, albeit one Party was only called thereto, 
who had Execute the like Charges againſt him eo nomine; And the Lords Found, 
that Baillics ro Biſhops,or Baron-Baillies,are not ſubje&t in Law to apprehend 
Rebels; thefe Barons, or Bifhops-Lands, not having Regality, nor ſame other - 

thelike,or more Soveraign Power of ForbdiQion, than as Baron or biſhops- 
Batlties. A&or. Nicolſov, Alter. Scot. (ibjon Clerk. | 
Edgar aontra L, Craigmillers Heirs, March 22, 1627, "K 
' A Bond being Regiſtrat at the inſtance of Thowas Edgar againſt the Heirof 
' Line, and alſo againſt the Heir-male and Proviſion of umquhile the Laird 
of Craigmaller, maker of the Bond 3 and the Heir of Line being in'the Decreet | 
of Regiſtration ordained to be firſt diſcuſt, before the Heir of T ailzie ſhould 
beCharged,the Party having Charged the perſon who was in Blood to the Heir | 
ofLinez againſt whom the Bond was Regiſtrat, as lawfully Charged to enter 
Heir, and having denounced him Rebel, thereafter he Charges the Heir of 
Tailzie z who Sufpends upon this Reaſon, thatthe Heir of Line was not ſuffi- 
ciently diſcuft by Horning, femg there was Right competent to her as Heir of 
Line, which might be Compriſed from her, as Charged ta enter Heir, or ad- 
judged to the Creditors, if ſhe ſhould Renounce to be Heir : This Reaſon was 

found Relevant, for the LordsFound,that the putting of the perſon, who ſhould 
be Heir of Line to the Horn, was not.a ſufficient diſcuſſing of her, whereupon 
the Party might come againſt the Heir of Ppoviſion 3 but found, that her Right 
ought to be diſcuſt by Compriſing, or Adjudications or her Perſon by ey- | 

oſkng ſhe Renounced not to be Heir. AQor. Alter, Zawtie,  Gibſen 
Clerk, Vid. 13 July 1626, betwixt the ſame Parties, 


| La. Nithiſdale comma lier Tennents, Eodeas die. ' © +» 
[N a Remoying by..the Lady Nithiſdale againſt her Tennents, one Pollack 
that ; he was Tennent to another, who had a Rental of the Lands 
& during the Ladies Lifctime, and during the Receivers Lifetime, who were 
both.on Lifez and he who was Renaller, -not being warned, and who was his 
Maſter, no Procels. therefore anght to be granted againſt the Excipients and 
bePurſuer Replying,:that by che expreſs condition of the Kental, & was Pro- 
Wded,that if che Remaller ſhould pus another in Polleſlion of the.Land,bec ipſo 
the Rental ſhould expire, and ſo ſcing the Excipicnt confeſſed his Peng 
Oo23 ennent 
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Tennent to the Rentaller, the ſaid Rental could not furniſh any Exception, 

The Lords, notwithſtanding of the Reply, Found no Proceſs, while the Ren. þ 
taller were called and warned, that he might Diſput upon the Force of his | 
own Rental, which could not be taken away except himſelt were called, Agor MW his! 
Donglas, Alter, Hay Clerk. Ch: 


Colledge of Aberdeen contra Gardin, Eodem die, pett 
N a Reduttion at the Inſtance of the Colledge of Aberdeen, againſt Mr, Re. I p*t 
bert Gardin, a Tack being proJuced for ſatisfying the ProduQion, and I *Y | 
Inſpe&ion thereot had by the Purſuers Procurators,the ſame being accepted I *nd 
and the Defender deſiring that he might have it up again, and that the Pug. MO but! 
ſuer might take his advantage of the not production of the ſame, by takin tow! 
Decrect Reducing it for not ProduRtion; and the Purſuer Anſwering, that ii (#2 7 
ought not to be permitted, that the Tack ſhould be taken up again, after it milſa 
was produced in Proceſs, ſcirgirt was evident, and to be ſeen to the Lordby Juril 
occular inſpeQion, that the ſame was vitiat and razed, and ought not tohays {'*P!e 
Reſpect nor anyFaith inJudgement;neither ſhould theLords ſuffer it to be taken £Y'® ," 
out of theProceſs,being ſo evidently appearing,in the Vitiation and Alteration Naſm 
thereof. The Lords nevertheleſs Found, that the ſaid Defender mighttakey | 
the ſaid Tack, and uſe it, or not uſe it athis pleaſure, ſeingit was not call 
for to be Improven; 4nd the Purſuer might yet eaſily mend himſelf of the Lay, (fi 
by Intenting a Proceſs of Improbation , wherein the Defender will either Mxisbe 
be forced to produce and uſeit, or elſe it will be decerned to make no Faith, Mhe ſa 
Ador. Hope. Alter. Lawtie. Gibſon Clerk; by the 
Thereafter this Adtion being called upon the Morrow,the Defender offer- Whe M 
ed to improve the Tack, which was found likewiſe could not be received6- MWebicr 
ing the Tack was not uſed , But becauſeof the manifeſt Vitiation of the Tack {Who v 
ſeen to the Lords, albeit it was holden as not prodnced in the Proceſs, yet Miropet 
they ordained the ſame to remain in Proceſs in the Clerks hands, while the Pur- {Wairns 
ſauer ſhould” intent Aion of Improbation of the ſame, which they ordain- {Wraud ; 
£d to be done with all diligence. hould 


L, Carſe contra his Brother, March 23: 1627, or his 

N aSuſpenſion of the L, Carſe againſt his Brother, who had charged the Laird MS. 2 
to pay a Sum contained in his own Obligation Regiſtrat againſt him, and up. MW**'"s 

on the which Regiſtrar Bond he had raiſed a Charge againſt the Laird, to enter bf Sef 
Heir to his umquhile Father, in certain Lands wherein his Father died Iateft; M ebt,| 
and to the effe&t he might Compriſe the ſaids Lands for the ſaid Debt owing ("ten 
by Carſe himſelf,and not by his Father,conform to the AR ot Parliament 1621; er, 
and this Charge to enter Heir to theſe Lands being ſuſpended upon this Ret- 
ſon, becauſe he offered to Renounce to be Heir to his Father z and the Credi- 


Na 


ror contending, that he ſhould not Renounce, ſeing by his R enounciation he Co 
would not be jreed of the Debt, the Debt being his own Debt, which he's Co! 
oblig'd to pay, ſo that hecould not be heard to Renounce where the ſame would Mir ti 
not avail him, but that he might Compriſe againſt him as lawfully chargedto {Wrovr 
enter Heir. The Zords Found, Far he might lawfully Renounce to be Heir,atter tl! ro 
which theCreditor might ſeek Adjudication of the ſame Lands, which being the Me fan 
ordinar remeed of Law,comperent after the ſaid Renounciation,it would prove {Mt In 
als profitable as a Compryſing, deduced againſt the Party lawtully charged to": gr: 
enterHeir to his Father in theſeLands, from the which he renouncing to be Heir, WW" Int 
nothing was Alledged that might hinder the Party charged to Renounce as CaidMForfau! 
is ; but becauſe this Proceſs ſeemed to be deduced by."Collufion berwixt the" ll Þ 
ewo Brothers, the Lords declared, that whatſoever ſhould be here done, ſhould thereus 
nd ways prejudge any other, Adtor, Hope. Alter, Hay Clerk, Ling ir 


Irwi 
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Irwine contra Towne, March 27, 1627. Ne ho 
N a Suſpenfion betwixt 1rwine and Yowng of a Decree before the Commiſ- 

| far of Dankel againſt the Suſpender, as lawfully charged to enter Heir to 
his Father, who was decetned by a Decreet Arbitral co do certain Deeds to the 
Charger, -and the Decreer being ſuſpended, becauſe ir was given againſt the 
petender, as lawfully charged to enter Heir to his Father, which was nor pro-' 
per "to the Juriſdition of a Commiſſar, to cognoſce upon and proceed againſt 
zny perſon hoc nomine, as Heir, or charged to entet Heir ro his Predeceſſors, 
2nd ſo the-Decreet was nhll as 2 non ſuojudice, This'Reaſon was tiot Suſtained, 
but the Decreet of the Commiſlar was allowed, becauſt the Detender's Father, 
to whom he was charged to enter Heir, and againſt whom che Sehtence was given 
4 nomine, conſented to the Regiſtration of the Decreet Arbicral in that Com+' 
milſars Books'z arid ſoas he could not oppone himſelf againſt the Commiſlars 
Juriſdiction thereanent, no more could the Suſpender who was conveened, as 
repreſenting him by the foreſaid Charge to enter Heir, AQor, Nairn, Alter. Bur- 
xt major, Hay Clerk.  Yid, 28 Nov, 1621, L,Greenock, 18 Fanudry 1628, 
Nuſmith contra Rathwen ,. 6 | CT 
| L. Weſt-Nisbet contra L, Moriſton, Eodem die, Vl 
WW Eft-Nisbet having Arreſted in Moriſtons hands ſome yearly Annuity, 

which by Decreet Arbitral he was oblig'd to pay to the Laird of Eſt- 
Nisbets Wite and Bairns, tor their Maintainance-and Intertainment,and deſiring 
the ſame ro be made forrh-coming to him\tor ſatisfyitig of aDebt adebted to hint 
by the Laird of Baſf-Nisber,and which he had payed as Cautioner for him, ſeing 
he Moneys adebted by Moriſton,albeit appointed.to be payed to Baſt-Nisbet,his 
debirors Wife and Bairns, yet the ſame ought to ſatisfie the Husbands Debts 
ho was living, and who was Domines bonorum, and whoſe Money the fame 
roperly wasz and the adjeRion of the payment to be made to his Wite and 
Bairns,done to prejudge the Credirors, ought not to be allowed in their De- - 
ds and it is more agreeable to' Reaſon, that he and his Wife 4nd Bairns 
hould want, than that the Creditors who were likely ro want it his Detaulc 
for his Debt ſhould be' ſo defrauded, The Lords Found, that theſe Summs be- 
Ing ordained to- be payed for the Suſtentation,and Intertainment of the Wite-and 
Bairns by that Decreet Arbitral, which was not a Decreer given by the Lords 
ff Seſſion, but by Friends, yet it could not be Arreſted tor the Husbands 
Debt,but the ſame ought to be payed and converted to their Aliment and the 
duſtentation of their Life, as was deſtinate in the ſaid Decreer, Aﬀor, Nisbet, 
lter, Mowat & Craig, Hay Clerk, | 


| Lo, Balmerinoch contra L, Covington, March ult,.1627, * | 
Nan Aion at. the inſtance of the Lord Balmerinoch againſt the Laird of 
Covington, who held the Lands of the Purſuer by Ward« holding, tor the . 
double of his Marriage « The Defender Alledging, that he was apparent 
Heir to' one of his Forebears, who held and was Intett in the. Office of the 
romnery of Clidſdale by Ward-holding of the King, whereby his Matriage 
ell tothe. King g likeas the King had gitted the (ame to a Donatar, ſo that 
e ſame could not pertain to this Purſuer, And the Purſuer-Replyins, chag 
ut Infeftment of that O ffice could not pre judge the Purſuer, becauſe the (:me 
granted and proceeded upon the Fortaulture of Sir. Fames Hamilton, who 
Infeft in that Office before the Forfaulture , and it was of verity, chat that - 
laultry was by Sentence of Parliament Redudtive, upon Proceſs and Ciration 
Vl Parties having Intereſt, Reduced and found null,” with all that followed 
Uereupon, * - This-Reply was tound Relevant, to prefer the Purſuet to ' the ': 
Ling in the Defenders Marriage, the ſame Infeftment of the ſaid Office, which 
Oo 4 depended 
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depended upon the Forfaultry, having become extinct by the ſaid Sentence Re. 
duQive, deduced in Parliament as ſaid is, which the Lords Found luſficienc, | 
albeit the Netenders Predeceſſors were not (pecially called ro the Reduction, pe 
ſcingafcer hat Reduftian, none of the Defenders Predeceflors were alledged 


to be Iateft in-that Office, there being diyers ol his Predeceſſars intervening we 
berwixt him & that perſon, who was fir{tInfefr upon the ſaidForfaultry,to whom Un 


the Defender Alledged himſelt to be apparant Heir; and ſeing it yas, Replyed off 
alſo, that fince that RegyQion of the Fortaulcry, the Marqueſs of Hamilug olh 
ſtood Injeſt by the King-in that Office z which the Lords Faund Relevant, al. n 
beit the Deſenders Predeceſſass Intefrments were not Reduced in patgicular, nor A q 
none repreſenting him called ro that Reduction, Betore this Interloquizer, Bro 
the Parties were repute to be privily agreed amongſt themſelves, . Agor. Ob 
Stuart & Lermonth, Alter, Nicolſon & Rollock, Hay Clerk. Vid-25 Fuly 16: NY 
E, Nithiſaale, that 
Crawford contra Cunninghame, Fune 8, 1627, Gum 
he an AQion betwixt Crawford and Cunninghame, where Canninghane was banc 
the 
of By 
2 11 
who 
her f 

firſt 
Bon 


conveened as Heir to his Predeceffor, who was Cautioner for the Laird of 
Leſnories for payment of 400 Pound, which the Detenders Predeceſſors were 
obliged to pay, as ſaid is, In the which Aion, an Exception being admitted 
to the Defenders Probation, and a Term aſſigned to prove the ſame, and the 
f& being called by the Purſuer, who ſought Proteſtation thereon, the Deſeq- 
ders defired to be heard to propone another Peremptor, whereupon he was 
ready to make Faith, that it was noviter veniens ad ndtitians fince the Tem of 
the A&; and the Purſuer conteſting, that it ought not to be granted to hin 


% 


in reſpect of his Compearance in the AQ and the ſtate of che Proceſy, & tharthe 
ſame had depended almoſt two yeats. The Lords Found, ſeing this was deſired 
to be p:oponed by the Defender at the firſt Term of the AQ, that the did 
Exception might be proponed and received ; but firſt they took Conliden- 
tion of the Defenders probable Ignorance, whereby he could got have kom 
this Exception of before,when Litiſ-conteſtation was made, ws. that it ns 
#n fads alieno,being anent his umquhile Predecefſors Cautionry for anotherper 
ſon, and the Exception being conceived upon SatisfaQtion granted by the prize 
cipal Party, by ſelling of Land to che Creditor, whereof by the Law, be 
might be preſumed, and was execuſably Ignorant, ſo he made Faith by his 
Oath in preſence of the Lords, that he never knew thereof, but fince the Tem 
of theAc; as allo, the Lords rook his Declaration upon the probability of 
his Knowledge, and after what manner he got notice thereof fince the Tein, 
viz, he declared by his Oath, that the principal Party had given him ſenſn: 
InſpeRion of the Writ, whereupon the Exception foreſaid was founded : Ins 
ſpe& of the which Oath and Tryal,anent both the probability of his Ignorance, 
and alſo of his Knowledge had fince the Term of the AR, the Lord received 
the Exception now come to the Defenders knowledge;bur the Zords walld 
not grant [ncideat to prove the Exception foreſaid, but affigned a long Tem 
to prove, at which Term they declared they would conclude the Cauſe wit- 
out further Dyets, and in the mean time, that the Defender might uſe " 
Diligence by Incident or othetways as he pleaſed,but to be concluded agal 

the Term foreſaid. Acor, Nicolſon & Miller, Alter, Mowat & Scot, Gibſon 
Clerk, Yid. 9 Func 1624, L, of Togch contra E, of Hume, | 


Nicolſon 8 Lyle contra Lyle, Fune 15, 16327, 
N an AQtionat the inſtance of Robert Nicolſon and Lyle his Spquſe, who #7 
firſt martied upon the Laird of Broxmouth, againſt one Lyle, Son and Hl 
of umquhile Lyle of Stanypeth his Father, for Regiſtration of a » 1 
made 


Cm 
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made by bis ſaid Father to the ſaid Zyle Purfaer his Siſter, obliging him to 

y a Sum therein contained, at thefirſt Term after his Father and Mothers 
deceaſe 3 and from that Term to 1s frac in caſe the principal Sum 
werenot then payed , ay and while t ayes thereof, The Defender Cams 
pearing, and Alledging, that this Purfuer to whom the ſaid Obligation was . 
made, had no Rightto the ſaid Sum, but the fame ined to the Exccutors 
= ſaid umquhile L, Broxmonth her firſt Huſband, in whoſe Goods the fame 

oved to be reputed to have remained; and ſo having Right to all Sums 
pertaining to her, the ſaid Obligation being granted by the Brother to the. 
cid Purſuer his Siſter, after that the ſaid Purſuer was Married with the L., of 
Broxmomth,and during the time of their Marriage. The Lords Found,that thig 
Obligation, and the Sum therein contained, pertained to the E xecutors of the 
L. Broxwomth her firſt Huſband, in whoſe exme the ſame was acquired z And 
that ſhe nor her ſecond Huſband had no Right thereto, and Found:the ſaid 
Sum to be a moveable $um,& (o to pertain to the Executors of the ſaid firft Huſs . 
band, albeit the Term of payment was conferred to the time of the Deceaſc of 
the Mother of the Wife, acquirer of the Obligation, who ſurvived theL. 
of Broxwomth,by whoſe lurviving of him,and that the payment was conferred to 
a time aſter the Mothers deceaſe, and fo to a time Broxmoutk's deceale, 
whodeceaſt before her,and that thePurſuer had a Claule of Infetting of her, and 
her Heirs in an Anmualrent, in caſe of not payment of che principal Sumgat the 
firſt Term —_— to her Mothers deceafe, whereby ſhe Alledged that the 
Bond was H e, and pertained to her Heirs, and could not pertain tothe 
Executor of her Huſband, in whoſe lifetime the Term of Payment 
and who could not have —_— to the Sum,” nor prejudge his Wife thereof, 
yet this was Repelled g the Lords Found,tbat it remained Moveable, and 
that the Huſband might have diſcharged it, the Term not being come,fo lon 
as he lived, and fo pertained to his Executorsz And hereby the Woman Ba 
her Right, which pertains to Strangers, there being no Bairns af the firſt 
Marriage, which is hard. ARor. Nicolſov, Alter. Craig. Hoy Clerk. Vid. Jon. 
15. 1628, Falconer contra Batie, where the cantrair is done, and the Sum found 
Heretable, and to pertain to the Heir. 


Dickſon contra Achanay, June 16. 1627» WE}: te 
N an Action betwixt Dicksow and Xchariay, The Lord: aſtricted the Charg- 
erto produce the Decreet whereupon the Charge was execute, and Found, 
that the Precept directed by the inferior Judge,giver of theDecreet,againft the 
Luſpender,fativfied not the- Production in the Suſpenſion, albeitthe Sum there- 
in contained was but fifty pound, or thereby ;_ and albeit there. wasno rea- 
lon lybelled againſt the Decreet, but only that the Suſpender Alledged, . that . 
if the Decreet were produced, he would propone, and Eke ſome reafons 
ofrullitie againſt the ſame, which is not in veto be done, for in matters of 
IttleSums, TheLords Found no neceſſity to produce more than the Þ \but_ 
hole ihr, Goo Eater nip o chun, Hola 
0 P , they w greater nfes 
Suſpender, - Actor, Belſhes. Alter. Sort Clerk, 


Linday's contra L. Balgony, June 19. 1627. , +... - - + 
N an Action'betwixt Lindſay's mo LL ,for paymentta them asExecu- - 


tors datives to umquhile David Lindſay. of, Balgony their Father, . of. 

fl ©29ds and Gear contained in the Teſtament of umgqubile Litias Oliphant 

1c} 0'20d-mother to the Defender, and who was conveened as Nevoy and Heir 
© 7 progres to-her. The LordsFound, —_ IP | 

1 Ground of this Purſyit, could got poptiuce this Action, ſeing the 
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was Dated, and Confirmed in the Year 1585. And (o fourty years were ex. 
pired before the Intenting of thisPurſuit,and conſequently that the ſame came 


under the Act of Preſcription, in the 5, and 7, Parliaments Je. 3.. Which _ 


was Found,albeit theſe Acts mentions only Prelcription of Obligations,and this 

Title wasaTeſtament,whereto thePurſuerAlledged thele 4cts could not extend, 

which the Lords Repelled, and ſuſtained the Preſcription of the Teſtament, 

and ſo much the rather, becauſe there was no Writ extant to prove the Debt con- 

rained in the Teſtament, and Intromiſſion therewith after ſo Jong time. Actor, 
Alter. cAMiton, Scot Clerk, 


L. Touch contra L. Hardiſmilne, June 20. 1627. 

Touch purſues a. Kemoving againſt Hardiſmilne and his Tennents, the 

« Title of which Purſuit was a Seafin given to the Purſuers umquhile Fa. 
ther,upona Charter granted to him and his Heirs, of the ſame Lands lybelleg, 
by the ſame Defenders, and a Retour whereby the Purſuer was ſerved Heir 
to his umquhile Father therein, with a Charge out of the Chancellary byPre. 
cept,Charging the Defender to give himPrecept of Seaſin upon tharRetour,but 
no further being proceeded upon by that Firſt Precept out of theChancellary, 
The Lords Found, that their Title could not produce this Attion of Removing, 
the Purſuer not beingSeaſed,without which Seafin he could not purſueRemoy. 
ing, albeit the ſame was not only Purſued againſt him, who was Author of his 
Fathers Right, ro whom he was Heir, as ſaid 1s, and y=w his Tennentsonhy, 
and ſo whereby the Purſuer Replyed, that the Defender could not oppon to 
him want of Seaſin, which he wanted through his default, he being Charged 
as ſaid is, to give him Seafin, and being Author of his Fathers Right, which 
was Repelled, and no Removing found before he was Seaſed, Actor, Craig, 
Alter Belſbes. Gibſon Clerk, Vid, December 14. 2626. Calderwood, Fan, 10, 
1625.L, Selmes and the Caſes there. March 20. 1623, Lo, Tefter. Decem, 18, 
1632. Dalrymple. 


Lidderdale of St. Maries Iſle contra Fune 22, 1627, 

þ an ACtion of Spulzie at the [n(tance of L. ///e againſt ſome Deferiders,- 

a Tack being Set of the Teinds therein contained, tothe Purſuers Father, 
and to the Purſuer his Son, and to the longeſt liver of them two, and their 
Heirs. The Lords Found, that the Tack being of the Tenor foreſaid, the Fx 
ther and the Son were conjunGi & equal Tackſmen, and that theBenefit of the 
Teinds therein contained ſhould divide equally betwixt them, fo long as they 
lived together; and after the deceaſe of any of them, the whole Right there- 
of pertained to the Surviver,being Set to the Father, and to the'San, and to 
the longelt liverof them two, and their Heirs, as ſaid is 3 And therefore be- 
cauſe this Purſuit was moved at the Sons Inſtance, for certain years owing be- 
fore thedeceaſe of the Father, which the Son acclaimed, as appertaining t0 
him. The Lords Found, that he had only Rightto the balf of the (aids Teinds 
of the years wherein his Father lived 3 and that his Father had Right to 
the other half, and conſequently, that the ſame pertained'to his Executors; and 
Found that the Father,all the years wherein he ſurvived, had not Right by 
vertue of the foreſaid Tack, to the ſaids whole Teinds, but to the half allenar- 
ly, he being conjun Tackſman, in reſpe& of the Tenor of the Tack, and that 
after the deceaſe of theFatherzthe benefite of the wholeTack pertained to the 
Son Purſuer. 'ARor. Lawtie, Alter. Gibſon Clerk, Yid. July 2. 1630- 
John Roſs contra Town'of Perth, 


Drummond contra B. Brughton, Eodexs dit. | 


M* Fames Drummond having charged the Barcon of Brughton for his 


Fees, conform to his Obligation, containing the Sur of 200. m_ 
the 
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Barron Suſpending, that at the ſubſcribing of the ſaid Obligation, he was. 
_ having Coma, who I EET The Lords Found this 
Relevant againſt the Reaſon, That-the Bond bore, 70 be giyen 10. 
him, who was his Pedagogue for his Fees, and Service; And that he -ottered to 
provetbat he was his Pedagogue, and Served and Attended him, as the Bond 
tore, fo that this Cauſe being expreſt in the Bond, and the verity thereof be-, 
ing proven, which they Found probable by Witneſes,and Found noneceliity. 
to refer it to the Suſpenders Oath, they Found. this ſufficient to maintain the. 
Bond againſt the Reaſon of Minority, and having of Curators notconſenting to, 
the Boad, ſeing the Suſpender Alledged not that his Fees were ſatisfied, and 
be Compenſed alinnde, by any other. AQor. Primroſe. Alter, 
Sinclar contra Bruce, June 23. 1627. | | 
N aSuſpenſion againſt WiliamBruce ofSymbeſter, raiſed by oneSinclar inOrkyey, 
| who was Charged by Letters of Horning,to pay to the ſaid William certain 
Sums contained in a Decreet of Spulzie, obtained by him againſt theSuſpender ' 
The Reaſon was, that the Charger had uſed Compriſing of the Sufpenders* 
Lands for the ſaids Sums, whereupon he wasInfeft,and which Compriling and 
Seafin wasa Real Execution, which behoved to make all perſonal Execution 
cealezy The Lords Found not this Rgaſon Relevant, for notwithſtanding of the 
fing, and Seafin, albeit te Legal Reverſion was alſo expired, they 
Found that the Charger might alſo ufe PerſonalExecution by Hornipg and Capti-: 
on againſt the Saſpender,ay and while he were payed'of his Sums;Anfd Found. 
alo,that be might Retain the Right of the ſaid Compriſing andInfeftment;and 
thathe needed not toRenunce theſame beforehe ek! him tothe otherPerſonal 
Execution, but that be might keep that Security 3 By the which the Lards 
Found, that he could not thereby be found to be ſatisfied of his Sum, 
and ſecluded from the ſaid Perſonal Executioh, except that the Compriſer: 
had obtained Poſſeſſion of the Lands Campriſed; Neither was it reſpe&ed; 
where theSuſpenderAlledged,that it wasin the Chargers default,that he wanted 
Poſleffion, ſeing he had never done diligence to recover Poſfeſfion,. nor could 
qualific any lawful impediment, which ſtayed of could debar him thetefrom, 
which was Repelled, and the Letters found orderly Proceeded, ay and while 
hewere payed of the Sum. AQor. Baird, Alter. Chaip. Hay Clerk. id. 
pexult Fanuary 1628, Meldrume contra L, Cluny, , | 
©. a _ U*millan contra Gordon, . Eodem dit, "IR | 
AR. John Mcmillan being Aſligney by Thomas Ferguſon, to certain 
Teinds, which Thowes was made Sub-tackſmanofthe- tame to. Mr Git- 
bert Gordon of Shirmes, who was principal Tackſman of the fame, purſues John 
Gordon of bay eos for the ſame,and referrs the quantity to his Oath 3' and af* 
ter the day oftCompearance, aTerm being Aſſigned to his Procurator toexhibit 
him to Depone, Atthe Term he Compeared. by his Procurator,, and pro- 
ponied an Hacepden which the Lords Found might be pr in co ſtatupro- 
ceſſus, albeit it was Tontended, that it could not be received then ;/ and the 
Exception being, that the Defender had a Sub-tack of the faids Teinds from: 
the faid Mr. Gilbert Gordon, their common Author, by the ſpace of four years, 
deforethe year Controvertedgwhich albeis:it wasafter the Alledged Sub-Tack 
Set by hich to Thomas Fergufas the Purſuers Author, and who alſo hadſerv- 
edinhibition ——_—_ before the Excipients. Sub-tack, yet ſcing the Exc» - 
ents Tack was clad with Polleſſiorfconginually fince the date thereafy and 
that he offered to prove, that the ſaid Mr. Gilbert was ever in, Pollefion 
etthe Teinds for all years,untill the time of theDefenders Right,notwithſtangd+ 
his WM Pg of the aid Sab-Tack Set to Ferguſon,which took never ettcR byPoſlefion, _ 
(s; - EVR, P p' 2 the 
he ——— —— — - 


” —_ 


bk. dd - _ ww >» 
— 5 WY 


- ahi. aide wa ts teens. YT yours 3 ZOZ7T, 
the ſame therefore albeit preceeding his Right, and Inhibition executethere. 
upon alſo before bis Sub-tack, cannot put him in wal fide to have taken his 
Tack, and bruikedthe Tejnds ſince the date thereof, viz. anno 1622, This 
Exception was ſuſtained to Eleid this Purſait,and was admitted to Probation. 
Acors Alter.. Belſbes. Vid, February 7, 1628. L. Batveny s 


E. Galloway contra Tailzifer, Junc 26. 1627, 

N a Removing at the E. of Galoway's Inſtance, againſt Tailzifer, whods. 
| tended himſelf with a Rental of the Lands Lybelled, which was Set tohis 
Father, and his Heirs ad perpetnars Remanentiam by the Town of Wigtoun, of 
whom the faids Lands were holden. The Lords Found the Exception upon 
this Rental of the Tenor forefaid, ſufficient to defend this Defender, as Ap- 
pearand Heir to his umquhile Father,ta whom,and hisHeirs the Rental was Set; 
he proving,that it is the Cuſtom of the Town of Wigtonn, that the Rentals of bit 
the like Tenor, viz. Set to Men and their Heirs, has ever been fufficient to the 
maintain the Heir of the firſt Rentaller, after the firſt Rentallers Deceafe, in me 
Poſſeſſion of the Lands, during the Heirs Lifetime, and which was fuſtained, wh 
albeitthe Purſuer Replyed, that that Rental behoved to be found expired after nes 
the Deceaſe of the firſt Rentaller 3 and that it could laſt nolonger, neither was 
of any force todefend his Heir, being again thenature of a Rental, and albe- 
it by the Cuſtom of that Burgh Serters 0 Rental, it mighe be maintained a 
gainſt themſelves, if they were purſuing the Defender tro Remove, yerit could 
not be reſpeed againſt.this Purſuer, who was Heretably Infeft in the Lang 
Lybelled,by the Town of Wigiowwr, upon the Refignation of his Author, who 
was alſo Heretably Infeft therein by them, long betore the date of this Rents; 
which Reply was Repelled, and the Exception fuftained, as faid is, But the 
Cuſtom was found by the Lerds ought to be proven by ſome Sentence, given 

n foro contradiForio betwixt Parties ,, where the Judge allowed the faid 
Cuſtom, and Found theſamen Proven ; and found it not Probable by the 
Teſtimony of the Buzgh, declaring that that was their Cuſtom, nor by any 
Tryal ſhowing, that the Rentallers Heirs bruiked fo de fafFo, which was not 
Found ſufficient. Afor. Stuart: & Nicolſor. Alter. Scot Clerk. Fid, 
Fuly 5. 1625, L. Aiton, and berwixt thir fame Parties. March 15, 1631, - 


| Lindſay contra Miniſter of Brichen, Eodeas die. 
N a Suſpenſion betwixt Mr, Patrick Lindſay and theMiniſter of Briches,ho 
Charged the Suſpender for payment of 22 pounds, as for the third of the 
Theſaury, of Bricher,to which Benefice the ſaid Mr. Patrick, was provided, and 
who Suſpended upon this reaſon, viz. That Chapters are reſtored by the 
Ads of Parliament 1617, and 1621. to all their Rents ; and fo it is, that thi 
Beneficeof the Theſaurary'is one of theChapter-dignities of theBi ickof Bri 
chen,and ſo ought not to pay any of the Stipend to- the Minifter of Briches,but 
ſhould be payed by. the: Biſhop 3 this Reaſon was rejected, and the Miniſtes 
Decreet and C thereon:ſuſtained, notwithſtanding of the As reſtoring 
the Chapters 3 which Ads were found; as the words thereof bears, that the 
{aids Reſtitutions were madein favours of Miniſters, who ſhonld be provide! il y;; 3 
to any of the ſaid Chapter-Benefices and Rents, and this Suſpender was 00t Wl 1595 
a Miniſter, and therefore the-As could not Militat for him, Aor. 4 i vio 
Alter, Mowat, Gibſan Clerk. | from 
' the 


| Raillie contra Robertſon, penult June, 1627. 
N an Agion betwixt Margaret Baillie and Janet Kobertfar, the Lords Found il #Org: 
no Proceſs againſt the Defender, becauſe ſhe was clad with aHusband; and | 
he not Sammoned'; which Alledgance was ſuſtained, . albeit ſho was oy Mt. 
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ſince the Executing ofthe Principal Summons, becauſe ſhe was Married before 
the Execution ofthe ſecond Surtmons of Continuation 3 fo that Ker Busband 
ſhould have been Sutamoned to Compear by the ſaid Citation; and albeitthe 
AR and Letters could not have been dire& agairiſt him, feirig he. want ih 
the Principal Summons 3. yet the Purſuer by Supplication rogye Lor#:,mighit 
have obtained warrand to Summon him, by vertue whereoFhe might have 
been Summoned for his Intereſt, likeas the Purſuet might raiſe a new Contis 
nuation, ans ve in x Supplication to Summon the Husband for kis IntercR, as 
fajd is. Hay Clerk 
: Dyyſdale contra Crawfurd, Eodem die. | | 

N an Action of Regiſtration of a Bond ar the inſtance of Fawes Dryſdale, 

Executor to him to whom the Bond was made, againſt flermry Crawfurd De- 

bitor. The Lords Found, that this Bond could not be ſought to be Regiſtrat at 
the Executors inſtance, albeit the ſame was Confirmed in the Defuncts Telta- 
ment, in reſpect the Bond obliged the Defender to pay Armnualrent theretpre 3 
whereby the Lords found, it pertained to the Heir, and notto the Executor 3 
neither was itſuſtained, what the Purſuer anſwered, that he was that ſame per- 
ſon who would be Heir in Law, and that he allo offered Caution, to war- 
rand the Defender at the Heirs hands, and, all others, ſeing he was not Re- 
toured Heir to the DefunR z But the Zords Found the Procels might ly over 
while he ſhould be ſerved Heir, and then upon prodution of his Retour, he 
might proceed to his Cauſe. Hay Clerk, . 
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was not deduced upon Proceſs, and 
ceeded it upon anyCirtation,and ſo behoved to beaReſtirurian by way 


work the ſame , as if it had been ſpecially admitted. Thas 


was Repelled, in reſpect of the ſaid Act, which was not oaly found to be of 


the nature of a gracious Reſtitution, but contained a Ranification of the 
Purſuers Proviſion, and a Reſcifſion of the Deeds done in prejudice thereof, 
and of the A& of Diſhabilitation, and all Rights depending thereon; and that 
the ſaid Act of Parliament could not be drawn in Diſpute before the Seſſion, 
if it was formally, or well done, ornot, they not being Judges thereto: ne. 
ther could that Act Salvo Fare take away the other Act madein that fame Par. 
liament ſpecific? done ex certe ſcientia, The like®Decalion was donein an Acti 
on of Removing, betwixt the Earl of Nithſdate and M<XeEam, Decided 5 Jah 
1627. But the Lords Found they would reſerve to themſdvestoconfider what 
ſatisfactionſhould be made for the years Libelled ro the Purſuer, after dedu- 
cing of Probation upon the quantity of their Intromithoa theſe years 5 whach 
years Libelled were only the years 1625, and 1626. and —_ after 
the Purſuers Act of Reſtitution. Likeas to interrupt the Defenders beme fide, 
he offered to prove Execution of Inhibition agamſt thir Defenders, and Imem- 
ings of Actions of Spuilzie for thir ſame Teindsof divers other years, prected- 
ing thir years acclaimed, which the Lords admitted to Probation, to the efjett 
foreſaid, as ſaid is, Aor. Aiton & Start, Alter. Nicoljow & Briſbes. Gibfes 
Clerk. Yid. 25 July 1623, E. Nithſdale, 7 Feb. 1627. jdm Star. 


L. Touch contra L. Carnock, Evdemn die. 

Aird Towrh having the Eſcheat of L. Kippinroſs, purſucs the L. Carnerk, 
as Heirto his Father, which Father was adebted to Kiype ln a Sun 
of Money to make payment to him of the ſame, as Donatar, who had obtained 
General Declarator, and thereupon had Arreſied the (ad Sum in the Defcn- 
ders hands, which by this Purſuit he was deſired to make 2 be- 
10g referred all to his Oath;viz, both that his Father was Debi that he 
1s Heir tohis Fatherz and the Defender Alledging, that this Puxfun could not 
be ſuſtained againſt him as Heir to his Father, to make the Debe Mledped ov- 
ing by his Father forth-coming , except Sentence had firſt and had 
beer recovered upon the Debt, finding that his Father was Debator in that 
Sumzand that thereafter thatSentence was transferred agamfl ham: And it ws 
Alledged, that the Purſuit was againſt Form, ſo ſummarly wahour peecced 
ing Sentence, to purſue him tomake an Alledged Debe o—_— bis Father, s 
<Arreſtedin the Defenders hands to be made forth-coming, Lovabs Repd- 
led the Alledgance, and ſuſtained the Purſuit, which they found and 
orderly Deduced for the Rebels ſelf might have conveened the s 
Heir to bis Father, to pay a Debt owing to himſelf by his Father, and refer- 
red it to hisOath, and therefore the Donatar mightdothe famine. Attas. Cray 
Alter. Primroſe & Chaip. Gibſon Clerk, Fid. 23 Feb, 1628, Nefmuth, Des 
9. 1626, Lord Blantyre ; 
| E, of Dumfermling cofitra his Mother, h 
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Likeas they Alledged, that they compeared in that ſame Packamens, and Pro 
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Liferent of all Lands, which he-ſhould Conquiſhthe time of their Marriage. 
The Lords Found the Suſpender was holden to give the Charger an Liferent. 
Intefrment of the ſaids Lands, in reſpec ot the {aid Clauſe, ot che (aid Contract 
of Marriage, which Clauſe they tound no ways to be Elided by the Reaſon of 
the Suſpenſion, which proported, that the Suſpender his Father who. was 
Contrater,was only oblig'd by the ſaid Contra, ro Provide the Lady to the 
Literent with himſelf, of ſuch Lands as he ſhould Conquiſh during their 
Marriage, which words neceſſarly Implyed, that the Conquith behoved-ro be 
made to himſelf, and that he ſhould be firſt Inteit therein himſelf, otherways 
it could not. be repute a Conquiſh to-him z And it was of Verity, that theſe 
Lands of Inneresk, albeit acquired in the time of their Marriage, was nog 
xcquired to her Husband, neither was he ever Intett therein, bur by the con- 
tary the ſame was by the principal Contract of Vendition acquired ro the Su» 
ſpender Heretably, no mention being niade therein of his Farther ; likeas, the 
Suſpender was Inteft therein, and not his Father, and fo the Suſpender Alledg- 
ed, that rhe Clauſe of the Contract could not be cffectual ro the Lady,to give 
ber the Liferent of theſe Lands, whereof her Husbandcs felt (it he were living) 
could claim no Liferent, the ſame being provided to his Son, without any Re- 
ſervation'; which was Repelled by the Zords, and Found, that the Literenc 
thereot was due to her : And albeit the Suſpender jurther Alledged, that he 
ſtood Debitor in the ſame, Sums which were given for the price of the Lands, 
or in als great Sums as the price thereof extended to, which reſted unpayed the 
time of his Father deceaſe, and which he as Heir behoved now to pay , ſo that. 
t were againſt all Reaſon that he ſhould be ſubject to pay the price of the 
and, 2nd that the Lady ſhould bruik her Literent thereof, as it jr had been 
s Fathers Conquiſh, which could not be ſo repute, the price thereof lying 
t on the Detenders Head. This was alſo Repelled, and notwithſtanding, 
ereof, the Lady was found to have Right to ſeek her Literent thereat, (cing. 
he time of the buying ot theſe Larids che Defender yas bur an Infant. Actor, 
lope & Nicolſon, Alter. Aiton & Stuart, Hay Cleik. Vid. 24 Fanuary 1629, 
. Renton contra L, Renton, 12 March 1628, bertwixt the (ame Parties. alt, 
Fore 1629. betwixt them, 16 Fuly 1625,* Knox con, Brown. 14 March 1628,, 
raham contra Finnie. | > | "A 
The like Decifion done 11 Fuly 1632, La, Bonitoun contra L,Harden,where, 
ie Relict upon the like Clauſe of her Contract ot Marriage, gat her Literent; 
Lands acquired by her Husband to' his Son, Reſet ving only to.the Husband 
6 Literent thereof. Gibſon Clerk, 


' .,_, M#kenzie contra Parochioners,, Faly 4, 1627, 4 hr0f 
Nan Aion of Letters contorm,at the inſtapce of | M'kenzie Miniſter, 
at Sclait againſt the Parochioners thereof : The Lords. Found, that a Gitr pre-. 
ting, and in that (ame Preſentation admitting the Miniſter to the Kirk, the! 
we deing aBenefice at the Riſhop of the /ſ{e4Preſentation,was ſufficient there«1 
| to eek Letters contorm 4 and that there needed no;other ſeveral Collacion! 
f [nſtiurion, che Benefice being .giyen by the Biſhop of the Diocy; ' who: 
s Patron, and conferred by him by his Gitt to the Miniſter ples june 4 and: 
Kaule there compeared another Miniſter, who Alledged, that-upon another: 
Rranted to him by the ſame Biſhop, of the ſame Beafice,, that he had ob-: 
&d Letters conform in his fayours, ſo that no other Sentence could be gran-; 
another. This Alledgance was Repelled, in reſpect this Purtuer Reply-. 
\ that he was actual Miniſter, and ſerved preſencly-the Cure ac the Kuk, 

i tad done the ſame'theſe 18 years paſt , which being proven,. the: Zora's 

"Ted hini,n6twithſtanding of the otherSentence of Letters contorm, Actor, 

s, Alter,” " Gibſon Cleik," Yid, 11 Dec. 1632,L, Lugtoun. 10 Dec, 
F, L, Ley, | Pp 4 Leſly 
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Leſy contra Leſly, Bozem die, 
N an Improbation betwixe Leſfy againft Leffy and Alexander HarvieSpouſe 
to the Defender, wherein the Detender was conveened for Production and 
Improbation of whatſoever Bonds, Contracts, Obligations, Charters, or Pre. 
cepts, made by the Purſuer, or by that ſpecial perſon ro whom he was Retoy. 
red Heir, and ro theſe Defenders nominatim. The Lords Suſtained this AQiog 
and Clauſe conceived in theſe general Terms, albeit that rhe Purſuer conde. 
ſcended not, neither of the Dates of the Writs, nor ot the Tenor nor Contents 
thereof; W herein They Found, that he needed not be more ſpecial, feing hepur. 
ſued by that general Clauſe for Writs made by himſelf, or by that one perſog 
allenarly ro whom he was Heir, and not by any other his Predecefſors, to theſe 
ſame Detenders themfelyes, and not co any of their Predecefſors, ſo rhat they 
could not pretend ignorance of the Writs, if any was made to themſelyg, 
Scot Clerk. 


Edgar and Fohnſtoun contra Finlaſon, Fodemdie, _. 
N adouble Poynding berwixt Edgar and Fohnſtoun againſt Finleſon ; The 
Lords Found, that a Bond made to the {aid Robert, whereby Waiter Finls 
ſon was oblig'd to pay a Sum to the Creditor foreſaid at the Term, and failzie. 
ing thereof, to Infeft him at his option ia an Aanualrent therefore ; Providing 
always in the ſame Bond, that notwithſtanding of that Clauſe of Infeitmens 
the Debitor ſhould pay at any Term thereafter the principal Sura with Anau 
rents, which ſhould be owing for the time, wichour Requilition, that that Boad 
of this Tenor, was a ſufficient Ground whereupon Compryſing might be De 
. duced by the Creditor againſt his Debitor for the JEncaacs , and for the 
By-gones owing before the Compryſing ; which pryfing the Lord 
ſtained, albeit the other Party Alledged that the ſame was null, being Dey 
ced upon an Heretable Bond, never being made Movable by a Preczoiy 
Charge,without which hdd preceeded, and that thereby the was 
Movable, he Alledged that no Compryſing could be Dequced thereon z whi 
Alledgance waYRepelled, in reſpe ot the tforeſaid Proviſion of the 
which gave the Creditor als great liberty ro Compryſe as he might Pay 
therefore, and there needed no other preceeding Charge to have it Mow 
able, except he had intended to proſecute perſonal Execution againſt hisPuv 
ty by Letters of Horning and albeit that the Creditor in the deaunciariond 
his Compryfing, had denunced his Debicors Lands, robe compryſed formoit 
Annualrenrs than-was reſting the time of the-Compryling, and zhat theother 
Party Alledged, that therefore the Creditors ſelf had be of uns that hi 
Bond remained an Heretable Bond, and ſo that no-Compryfing could be Dv 
duced thereon, ſeing he had denunced 'to 'Compryſe for a Terms Anguiliett 
ſubſequent to che date of rhe Compryfing, which he'conld nor have done, 8 
he had not thereby acknowledged the Sum and Bond 'to be Heretable, 
to be ſabjeR co Annualrent z yer this Alledganee was 'Reprlted, ſeing,ab* 
the Denunciation was made: ſo, yet the 'Compryſing 'was oily Deduc 
and the Debitors Lands compryſed for the Annualrents which were ON 
ing for Terms expired before the Compryfing, which Compryſing could ootv 
ejudged by the 'Denunciation containing greater Sums, the fame being * 
riced by the ſubſequent Compryſing following thereupon, Actor: Ni) 
& Cunninghame, Alter, Hope & Belfhes, Gibſon Clerk. id, 24 Fanuary 101 
E, Caſſss contra Zows:. 


Campbel contra Campbel, Fuly 6. 1627, 
id a Suſpenſion berwixt Campbel Link 26; ; The Lords Preferred 
tors Teſtamentars nominate to'a Minor { whereof che Laird of Lang 
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11 one) to the Tutor Dative in the adminiſtration ofthe Minors Goods, not- 
nichſtanding that che Tutor Dative Alledged, that heoupht to have been pre- 
ferred, ſeing the Tutors Teſtamentars had fallen from their Office, there be- 
ing fix years ſince the Defundts deceaſe who nominate them Tators, during the 
which ſpace they had done no Diligence, neither ro Adminiſttate the Minors 
Afairs,nor to care for her Perſon,as was incumbent to them of the Law,until 
now that the Tutor Dative had inrented this Purſuic in favours of the Minor, 
2nd that the aid Tutor Dative having married the Minors Mother, hath had the 
oaly care of her all this time yz likeas the ſaids Tutors Teſtamentars were Cu- 
rators to the Heir-Male, who in this Proceſs was cofiveened for that Deed 
which he was oblig'd to fulfil to this Pupil, ſo that they could not be both Cu- 
rators to the one Party, and Tutors to the other « Which Alledeance was 
Repelled, feing they Found, that this. Ceſlation of the Tutors Teſtamencars 
could not prejudge them of their Office of Tutory, which they were now 
willing to Adminiſtrate, albeir after fix years. expired, in regard there was no 
car ſuſtained by the Minor, nor done to her in the mean time, which 
could be qualified any ways. z and although chey were Curators to the Heit- 
Male, who was charged to fulfil the Deed libelled for the Pupil, co whom 
they were Tiitorss yet that was found no Impediment to them to continue 
tors, ſeing the Heir- Male offered real and ready Obedience, and co fulfil 

| Obligation to the other Pupil, ſo that it was no litigious Diſpute 
«wixt theſe Parties, which could hinder the effeR of the Tutors Adtyiniſtra-- 
jon of their Pupils Goods, and therefore the Teſtamentats were preferted to 
de Dative, It is to be here conſidered, that of the Law quamdis ſperatsr tw- 
tefbamentaria nou eft loc Dative vel legittimwa, alſo Fitricas dt jure non di- 

y Twter [uo Privigno z and this Tutor Dative,before the Tutory Dative, had 
arried the Mother of this Pupil, ro whom he acclaimed to be Tutor ; alfo 


he Lords Found,that the Laird of Rewallav, who was Father to the TutorDa- 
ive,being one ot che Tutors Teftamentars, who having Renunced ts be Thtor 


by his Renunciation ſubſcribed by him, and _y ed befote the Lyrds, 
beit that thereafter he took up the ſamine, defired £6 be adthitted ro 
he Tutory with the reſt of the Teſtamentars, Alledging rhat he tighe repent 
ad return to the Office, yet in reſpeR of the faid Renanciation, rhe Lords 
und that he ought not to be Tutor, bue only the reſt' of the Teſtatientats, 
| that he could not come back again, Actor, Hope. Alter, Scor, Sevt Clerk, 
id, 22 Feb.1628, Colquhoun, 4 Fuly 1619,L,Lanſhaw, x5 Fuly 1631,Grant 
ontra Grant, 27 Dec, 1631, Auctberlony, | 


, "E, cAnnandale contra Murray, Bode die, _ 

N ageneral Declarator of umquhile the Laird of Cockpulet Eſchext,at the 
inſtance of the Earl of Annandale, Donatar thereto made by the King fince 
the Rebels deceaſe, againſt Mr, Richard Murray of Cockpule his Brother, 

he Lords preferred the Putſuer to another Donarar, Compeating ang Alledg- 

p, that he was made Donatar thereto by the King, and had obrained De- 

larator thereupon before the Rebels deceaſe, ſo that it could nor be Declared 
ain at the ſecond Donatars inſtance z which Alledgance was Regelſes arid 
laid ſecond Gift Suſtained, becaufe it was Replyed by the Pur o» ( 
tond Donatar, that the firſt Gitr could not be refpe@ed, being tiked to the 
eels uſe, and upon his own Charges, , and he continwirig Rebel rhereatter | 

wrelaxY, che King had Righr by continaing of his Rebellion ro 'GIft”_ his 
heat or Lifereng to another Donarar, , who: ought ro 'be_ preferred to the 
Wer ;, and the Defender contending, that yhe firft-Donitar hed Right to rhe 
| thels whole Goods, which he had then ar the riche of che ſaid Gifr,notwigh- . 
"WY fading that the Gijt was taken to the RebelvenGult) and noewichſtrendite 
q | tg 


— 
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he thereafter continued at the Horn unrelaxed, becauſe he Alledged theKj 
might giſt the ſame to theRebels (elf, where no Creditors compeared to 

the ſame, and where no Party was prejudged thereby;for the King being only 
intereſſed in that Rebellion, his Majeſties Intereſt was taken away by his Gite, 
which being once given, there could not (except there had been a new Rebellion 
to make a new cauſe of Vacation to the Kings Majeſty ) be any new Git 
effefually given to a ſecond Donarar z which Alledgance was Repelled, { 
the Lords Found, that the firſt Gift could nor be effeually given, neither tg 
the Rebels ſelf, nor to any other to his'uſe, he remaining ſtill Rebel after the 
Gift, and that the Rebel continuing Rebel unrelaxed, was not capable to re. 
ceive the (amine, albeit no Creditor were prejudged thereby, nor compexred 
ro oppone the ſaid Gift, but that there was place to confer a new Gift toy 
other Donatar, notwithſtanding of the ſaid firſt Gifr, which ſecond Dow. 
tar might als lawfully quarrel the ſaid firſt Gift, as any Creditor might have 
done; likeas it was Found als Relevant, being proponed tor the ſecond De 
natar, as it would have. been being proponed for a true Creditor z and alk the 
Lords Found, that although the firſt Gitt had been valuably given to a Dons. 
tars own behove, yet if the Donatar ſhould thereafrer either Diſpone ot Tran. 
act for Sums of Money or otherways, the Right thereof to the Rebel, ad 
that he ſhould after that Diſpoſition remain-unrelaxed z that the King might 
Diſpone valuably a new Gift of the fame Eſcheat to another Donatar,as beng 
acquired, andas a'new Purchaſe made by the Rebel after the firſt Gitr,whes 
to the King hadRight by the continuing Rebellion, and the Acquiſition bythe 
Rebel of theſe Goods while he was Rebel, which being ſo - acquired after the 
firſt Gift, by the Rebels remaining ſo, it gave place to the King of net 
confer them, Actor, Hope & Burnet. Alter, Nicolſon; Scot Clerk, ' Yid,1s 
& 28 Nov, 1626, E. Kinghorn contra Wood, 

In this ſame Proceſs, the perſons who of Law would have been Exeentr 
to the Rebel, being called, and proponing the Exception foreſaid ney 
ſaid prior Gitt and Declarator, and Alledging that the Donatar, who had 
rained Declarator, had made one Grahame Afhgney thereto, who had tank 
ed with them for the ſaids Goods Eſchearable, and fo that this Purſuercould 
not ſeek a Declarator upon that which is declared already, ſeing they behow 
ed to be comptable to him who had obtained the ſaid firſt Gift, and which 
was declared, The Zords Found, that this Alledgance was not competentto 
theſe Excipients to be proponed by them, albeit they were ſpecially calledin 
this Proceſs, but the ſame was only competent to the Donatar and his Aﬀiigne, 


L. Pitmedden and Lo, Elphingfon contra NG 7. 1627, 
| þ a Removing purſued by Pitmedder, and the L, Elphingſton againſtSaith 
the time of'this Warning,- whereupon. this Removing was ed, the 
Defender had'an Heretable Infeftment.of the Lands Lybelled, ſtanding aol 
clad with Poſleffion, which was Reduced by the Purſuer 3 Aker the 
the warning, the Removing intented- thereupon depending in the 
undiſputed, but lying over, not mentioned betwixt the Parties, and afjerS1- 
tence of ReduQtion, whereby the Defenders Right was taken away, ve 
was ſtanding when the Warning was made, The Purſuer Infifting io bis R& 
moving, and the Defender Alledging, that bis Infeftment foreſaid 
untaken away the-time of the Warning,: albeit ſenſyne Reduced, was 
to produce Abſolvitor from: that Warning, while he were Warne 'F 
gain. The. Lordsgin reſpe@&ot the aid Sentence of ReduQion, which Redudtin 
was Intented before the Warning foreſaid was made, and the Defender the® 
by Summoned before the Warning, for eſchewing of Pleas, and un-neceſſit 
Qions betwixt Parties, Decerned the Defender to Remove, inthis ſameP!” 
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ces, by vertue of the foreſajd Warning; but Aſſoilzied him from all violent 
m. Profits, and found him Poſle(lor bona fide, and ordained him,to Remoye from 

this Land after Separation of this Cropt, which was laboured before the Sen- 
aly © tence Redudtive , and that, he ſhould poſſeſs the Barn-yeard, and alſo the 
Ut, W 3arns, and likeways an Houſe for winning and threſhbing of the Corns, while 
on Bejtane thereafter. AQor. Baird. Alter. Oliphant, Gibſon Clerk, 


Wallace contra Harvy, July 11. 1629. 

N a Suſpenſion betwixt Wallace and Harvy, Harvy having Compriſed cer- 
tain Lands from Wallacehis Debitor, and being therein Seaſed, obtained 
Decreet of Removing, which being defired to be Suſpended and Reduc- 
ed upon this Reaſon by Adam Wallace, Becauſe the ſaid Adam had obtained 
Tack of the ſarmeLands, from whom they were Compriſed, and that for Sums 
of Money truly adebted to him,which Tackwas Set before the Lands wasDe- 
nunced tobe Comprifedz and the Compriſer Anſwering, that he ſhould be pre- 
ferred tothe Tackſman, becauſe albeit the Tack was Set of a date anterior to 
his Denounciation, yet the ſame was conferred to-a time of Entry, before 
which Entry his Compriſing was perfeQed,ſo that the Tack not being clad with 
Polſeſhon before his Compriſing, and by Conſequence not being Rea), his 
Compriling interveening before the Entry, albeit after the date. thereof, was 
ſuch an Impediment,which renders the Tack ineffeQual, which could not be 
teal by Poſſeſſion before the Entry 3 and therefore cannot prejudge his Real 
xight of Compriſing,it being aDeedLegally done in {eckingExecution neceſſar 
for his juſt Debt, whereas the Tack was a voluntar Deed; done betwixt two 
Good=-Bretheren,and ſo the more Suſpicious; And the Suſpender opponing his 
Tack anterior to the Compriſing, and offering to prove theVerity ol the Debt, 
owing to him by. the Setter thereof, and alleging ths his Tack being Set in 
May 2623. And the Entry to be at Martinmaſs the ſame year, which could 
not be ſooner, in reſpeR the Cropt growing upon the Lands that year, the 
fame being poſleſt by Tennents, the Interveening Compri ou be Not to 
prejudge his Tack,: eſpecially ſeing his Compryfing' was lets real than his 
Tack, before that he was Seaſed upon his Compriſings- it being true that he 
was not Seaſed while the year 1625. two years after theCompriſing,and time of 
Entryof the Tack,whereas the Tackſman, the firſt year after the Entry,viz, the 
year 1624. And alſo the year 1625. had obtained Decreet again the Ten- 
nents, for the Duties of the ſaids Lands, and payment conform thereto.. The 
Lords preferred the Tackſman in this Poſſeflor Judgment to the Campriſer, al- 
beit the Compriſing was Deduced, and ended before the Entry. of the Tack, 

ſing the Compriſer had done no diligence two years after the Compriſinggo 
obtain himſelf Seaſed thereon in the Lands, ſo that his Comprifog without Sea- | 
fin being no more Real Right, than the Tack, without, Poſleſhon,betore the 
Entry 5 andthe ſame Tack before Seafin upon the Compriſing, being clad with 
Polkſſion, 'was ſuſtained to maintain the Tackſman- in Pollefſion,,while his 
Tack ſhould be taken away, in ſame ordinar Purſhit, /by way of, Aion, ;or 
by ſome better Argument, but if Seaſin had been timely taken upon the Com- 
riſing,” or. Diligence done to have, obtained the (ame. The Lordsinclined co 
ck ro think ; that the interveening Compriſing} before, the Entry of abe Tack, 
vould have beet at) Impegiment, why the Tack would neyer hay been effec- 
OABY,. 
of diligence,to obrain Seafin Sever 
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} 
the 17 July the Lords preferred the Compriſer, becauſe the Tackſmans Decreer 
and Poſſeſſion were condeſcended on by hitn,to be after theCompriſersSeafin, 
whereas if they had been before his Seafin, the Tack thereby would have been 
Real, and was thecauſe ofthe Tackſmans preference, but the Compriſer be. | 
ing Seaſed before the Tack was clad with natural Poſſeſſion and Decreers, the Il | 
Compriſer was preferred 3 and alſo becauſe he Alledged, that the Common Ay. 
thor, from whom he Compriſed, remained in Real Poſſeſſion of the Land, Ml 5 
himſelf to the time of his Seaſin, which was admitted to his Probation, albeie | 

0 
0 


the Tackſman Alledged that the Summons,whereupon the Decreet followed, 

was Execute before the Compriſers Seaſinz and that he had been in natural Pof, 

ſeflion before. the Seaſin,of the Maills and Duties g likeas before the ſame, the Ill © 
Poſicfors of the Lands being Tackſmen-to his Author, they took new Sub. WM 2 
tacks of him, and acknowledged his Right, and payed to him their Tack. Wl A 
Duties, which was all Repelled, as is above-written. AQor. Nicolſon, Alter, 
Cunninghame, Scot Clerk. Vid. Feb. 13. 1627, Sammel contra Samwel, July 
20. 1622. blank in the Names. November 25, 1635. John Moriſon, 


Rowan contra Shaw, July 12. 1627, 
N. a Suſpenſion betwixt Rowar and Shaw, where a Bond was made by 4 
J Debitor, / granting him to have borrowed from umquhile Ferguſon fone 
Money,which the Debitor obliged himſelt to pay to his ſaid Creditor,or to ano- 
ther called Shaw,or to either of them preſenters of the Bond, and their Heir 
and Executors3 which Sum being craved from the ſaid Debitor, after thede- 
ceaſe of Ferguſon the principal Creditor, by the Creditor of the ſaid” Ferguſon, 
who had Arreſted the fame, and alſo the ſaid Sum being”craved by the Exe 
cutors of Shaw, who was adje&ed in'the Bond, acclaiming the fame to beque 
to them, ſeing the payment by the Boad was appointed to be made to one of 
the twopreſenters of the Bond, and their Heirs and Executors, and that they 
had theBond;8: ſo contended the Right ofit to pertain tothem,and not to Fet- 
guſon, nor his Creditors: The Lords Preferred the Executors of the Perſondd- 
jected, in reſpe of the Tenor of the Bond, appointing payment to'be made 
to one of the Preſenters, or their Heirs or Executors; For albeit the Bohd 
wasnot prelented by Shawin hisown Lifetime, and that the Sum was the 
per Money of Ferguſon, yet it was found als due to his Executors, as tohiw 
himſelf, feing they had the Bond; and atbeit by the Civil Law, 4dje&#as ſolti 
oni non poteſt petere ſed tamtunt poteſt ſolutionexs accigere,yet that agrees not with wh 
our praiſe, whereby AdjeFu} poteſt etzam petere : And albeit by our pradice, 
#5 poſvit petere; yet if he and the principal Creditor were contending for the 
Sum, the principal Creditor lender of the Money would be preferred to the 
adjeced, nevertheleſs here the Executors of him who was Adjected, were 
preferred to the Creditor of him,who principally was Deduced in the Obligs 
tion,for-jf he had been living,the 4&jeZ#ws would have been preferred: to hit 
ſelf; becaiiſe the ſaids Executors of the Perſon Adjefted had the Bond inthei 
Poſſeſſion the time'of hisDeceaſe,8& iv was found/in bonis ejus, and artongithi 
"Writs, after his deceaſe';' and that the'principal' Creditor Fognſon live) X 
moneths'after him, andnever ſought'the Sum 4 likeas the time of the date'ot 
- the Bond, tie was owing greater Sutns'to:the Perſon AdjeRed, that the Sum 
contained inthis Bond, which werepreſumptions, that the Bond was giveNtc 
| thePetfon' AdjeRted, atthe very making'thereof, for ſatisfaRtion of that , 
pro 180,” and'this Alledgance was'admitted ro Probation, and was the cau 
* of thisDeciſion, preferving thePerſon Adjected to the: Prigcipal 8 his Gredito!, 
--ſcing eltere was nothing qualified to infer Simulation,or that the Bond'cal 
1h lis hands, by any undire@, 'or unlawful mearis and it was not-reſpettt 
that it was Alledged,that the Debitor had payed this Sum tothe Creditor,v 
had Arreſted. Ator, Alter” MiLar, Hoy Clerk.Y id, Feb. 2, 21628 L. Def 
B, Gai” 
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B. Galloway, contra Inglis, Eodeme die, , 
| N an Action betwixt the B., of Galloway contra Thomas Inglis, to hear 
h him be Decerned to deſiſt from the Office of Proftor-fiſcal to the Come 
miſſar of Kirkcubright, The Defender defending himſelf with a Right of rhat 
I office, gifted to himby the Commiſlar, and that the Commiſſar had power, 
and Right to Confer the ſame to him, the Commiſlars Gift containing power 
Is granted to him to admit Procurators, and. other members of Court. The Lords 
Found that the Commiſſar, by vertue of the Gift of the Tenor foreſaid, had 
1 © n0 power to Conſtitute an Procurator fiscal, albeit thereby he might admit 
C I other Procurators to procure in his Court 3 and that the Right to make Pro- 
cutor-fiſcals or Clerks, belonged anly to the Biſhops within their Diocies, and 
) MW not to their Commilſſars, whereanent look to the AQ of Parliament 1609, 
\. WM Anentthe granting of the Commiſſariots to the Biſhops. . And the Clerk further 
Alledging,that the Commiſſar had a Gift from the laſt Biſhop, of that ſame Of. 
fice, which gave him Power alſoto make Deputes therein, and this Clerk being 
received and Admitted by the ſaid Commiſlar, who had the, foreſaid ' Right 
and Power, and being by vertue thereof in poſſeſſion many years, S 
lame oughit to defend him againſt the Purſuit of the Biſbop, in this Poſfeſſar 
Judgment, while the Commiſlars Right were taken away by ſome ordinary 
rſuitz which Alledgance was Repelled, and the forefaid Gift Found null, 
r ſeing the Commitlar could not be both Commiſſar and Procurator-fiſcal 
2s his own Gift fell, ſo alſo the Power to depute-to himſelf in that place; 
which wasnot Compatible to him to bruik, became Extina, Actor. vHowsr, 
Alter. Belſbes, Gibſon Clerk,  *'  rivtqs. 
| King, contra Ker, Fuly 13, 162%. . © 
N a Purſyit by CAtargaret King Relict of David Heriot Gold-ſcith, againſf 
| George Ker Taylor in Edinburgh, for refounding to the Purſiſer of certain 
Sums payed by her to the ſaid , George in Tocker with the' Purſuers, Daughter, 


— 
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by Married upon the ſaid George, ſeing that her Daughter died. within the yeat 
ade Mafter their Marriage without Children: and therefore the Purſuer craved Re. 
4 {petition of the Sum payed by her, and alſo tobe free of Payment of the 

teſt, Conditionat to' be payed by her to himz This Action wabfuſtained at the 
ol mothers Inſtance, who was Contracter and obliged to pay the Tocher, neither 
li. Wl was it reſpected what the Defender Altedged, thathe oughtnot-to-Repay that 


vith WY ich he had received, and Imployed as his 6wn moneys And alſs-what he Al- 
ice,  |<dged, that this and thelike Actions were Competent to Fathers, who Tocher. 
ed their Daughters, it being peculium profeF&itinav, in the whichthe Father had 
plenum Dominium, yet it was not fo priviledged to the.Mather, who paying 
vithherDaughter Sums inContentatian of her portion natyral,&z othex ade 


which might fall rs her by Deceaſe of ber Father, The like Aczion-could nþc 
be Competent to her; for 1n this caſe the Defender Alledged the Money way | y 
proper money of the deceaſt Daughter, and pertained.to her ſelf, which ifany 
Repaition thereof could be' granted, was only. Competent -to/the-Heirs ag 
Execuors of the Daughter, and nottothis Purſuer :-this Alledgance was; Re- 
pelled, and the purſuit was Suſtained at the Mothers Inſtapoe, who gontragts | 
td only for the Tocher and payed it, for the Defender was Found ought nor-to 
tain the money, nor -bave any benefit by that Marriage, it, being fo difſolved 
bong fide facienda, 


Within the year withoutChildren,gque caſs, reſtitutio bimeinge cit | 
lagu mmnquacs figſet Matrimaniam. Bus the Lords Ordaingd;zhetP 
ad Caution, to liberat the Defender at the hands @fzbe.H 
Ute Defunct, andall others who might pretend Imereſt ingby 
trouble hiai thereatiemt; Actor, K "2 & Heriot Alter, 

| F 3 
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Noble contra Noble, Fuly 14. 1627. 
Dbn Noble Tutor to Alexander Noble his Pupil, _—_ obtained the Pupil 
delivered to him in preſence of the Lords, by a preceeding Decteet, 6btain. 
ed by him againſt the Mother of the Bairn, and her Husband detainers of the 
Bairn for the time, he now purſuing the ſaid Pupils Mother arid her Hus. 
band, who was Infeft in liferent, and was in poſleſhon of his whote Lands, 
and who alſo had the Gift of his Waird and Marriage, for an yearly Moi. 
fication, to be given for the Tntertainment of the faid Bairn, and the De. 
fenders Compearing and offering to Intertain the Bairn her ſelf, and rok 
him, The Lords admitted the Mothers offer to Intertain and keep tlie Bairn 
her ſelf, and Found in reſpe& thereof, that rhe Bairn ought to be dtfiveret 
to her for that Effe, and therefore that no'modification ought tobe given to 
the Tutor, which was ſo Found, albeit that by a preceeding Sentence as faid iz, 


againſt the Mother, the Bairn was Decerned to bedelivered by her to hisfaid - 
Tutor, and that conform thereto the Bairn was in the Tutors keeping, and If ,,. 
alſo albeit the Mother was Married with a ſecond Husband. Gibſon Clerk, - ap 
_ *This was thereafter altered, and the Bairn ordained ro remain with the WY; 
Tutor, and the Action for Aliment fuſtained. n— 

La, Boyn contra her Tennents, Eode die, PF; 


| an AQion of Removing, betwixt the La. Boyz contra her Tennents, the W This 
Defenders Alledging, that the purſuer was not ſpecially Infeft in ſome par. Mliffic 
ticular Lands, wherefrom ſhe deſired the Defenders. to be Removed; and the 
Purſuer Replying, that they —_—_ and pertinents of the Lands, contain- 
ed in her Seafin, and that the ſame lay Contigue together and the De 
fenders Alledging, that they lay diſcontigue, and had other Lands [ater- 
eQed betwixt them, whereon they ſpecially condeſcended, T he Loyd pretend 
the Purſuers Reply, upon part and pertinents, and thelying of the fame Coh- 
tigue, to the Defenders Exception, arid Duply upon diſconitiguity. Ar, 
Lawty, Alter, Baird, Hay Clerk. 

Lyming Donatar of Walkers Eſcheat, July 17,1627. 

N a Declamtor of Eſcheat of Archbald Walker, at the lnſtance of Th 

Lyming, Donatar thereto: The Lords ſuſtained Proceſs upon the Git, 

albeit_it was Sealed after the Execution of the Summons, ſeing he produced 
an Inſtrument requiring the, keepers of the Privy-Seal,; to Seal the ſame Delito 
tempore' before the Summons, which for their abſence not being then done, they 
Found the Inſtrument Supplied it. 


L. FairniesBairns contra L. Aiton, Eodem die. OOTY 

N a Reduetion at the inſtance of L. Fairnie, againſt the L. of Aiton, for 
Reduction of an Infeftment ſaper capite Inhibitionis, This. Inhibition'm 
quarrelled', becauſe it was Execute againſt the Party prohibited at thc 
Mercat-Crols of Cowper, being the Head Burgh of the Sheriffdom 4 and theſ 
Exccutions,albeit duly Regiſtrat, yet ſeing the ſame'was again by anew Ext- 
cation publiſhed at the Mercat-Crofs of St. Andrewr, as the Head Burgh ofthe 
Regality, whefe the Liedges were openly [nhibited ; berwixt the whichPub- 
lication, and the other tion at Cowper,there intervecning the ſpace of an 
ear and more, at the which laſt Publication, no ſpecial Executiong nor Probi- 
m was made to the Party Inhibired to 4nnailzie 3 therefore the Deſende 
otiterided, that the Inhibition could not be ſuſtained; for he Alledged ; thi 
the firſt Prohibition mate ſpecially to the Party, not-to Annailzic, beils 
ecute an yedt before this laſt Publication made at St. Avidrews to the Ltids: 
es, wot tobuy dy block, eordld not be a warrand to make that laft! Publication 
to ſabfiſt, except the Party hadbeen alſo at that ſame time,or about that _ 


T be Decifions of the Lords of Seffion, 1627. 3n 

d zovo prohibited to fell z and that the (aid Inhibition, whereof the ſaid Exe- 
cutions had fo great diſcontinuance of interveening time betwixt them, ought 
not to put the Subjects in mala fide to have in any time thereafter Bargained 
with the Party,ſicklike asif he had never” been Inhibited at all, This Alledg- 
ance was Repelled, and the Inhibition ſuſtained, feing the Party was once 
lwhully Prohibited, and there was no neceffity that he ſhould be prohibited 


over again, at the time of the ſecond Publication againſtthe Leidges. This is to 
be marked. AGor, Nicolſon, Alter. Aiton, Gibſon Clerk. 


Ker contra the Miniſter of Ancrum, Eodeme die. 
Na Spuilzie at the inſtance of Sir Robert Ker, againſt the Miniſter of A+ 
cram 3 a Compriſing produced of the Tack of the Teinds of that Paroch 
being quarrelled, becauſeit was not the Principal Compriſing,authorized with 
the Seal of the Compriſers, and Subſcription ofthe Judge; neither was it war- 
ranted as a Tranſumpt, Decerned to be doubled by a Sentence ofa Judge,but 
wasonly ExtraQted by the Clerk to that Comprifing, whoſe Extra ought not 
to have Faith, that being no ordinar nor publick Judgment, and the Clerk be- 
ig but a privat perſon, after the Compriling was ended, he could not at his 
own hand, without a greater Warrand from a Soveraign Judge, efteually Co- 
77» or Extract the fame, to proces Action thereon, as an Authentick Writ. 
This Alledgance was Repelled, and the Compriſing ſo Extracted ſuſtained, as 
fificient tro produce Action, AfQtor, Stwart. Alter, Hay Clerk. 
July 18 . 16 27. 

N a Suſpenſion betwixt contra a Decreet being quarrelled as 
null, becauſe it was pronouncedand dated after the Cauſe therein contained, 
$ by the Lords Letters and Summons of Advocation Advocated, and after 
he Party obtainer thereof was Summoned by the ſaid Summons of Advocation, 
\compear before the Lords , and albeit the Judge wasnot diſcharged to pros 
ted , whereby it might be Alledged he was in- probable ignorance of 
be Advocation, and ſo might lawfully proceed in the Cauſe, the Advo- 
ation thereof never being intimate to him 3 yet the Suſpender Alledged,that 
bat could furniſh no excuſe to the Party,who knew of the Advocation, and 
ho after the ſame was intimate to him by Citationgas ſaid 1s,can never be found 
0 have done bowa fide, in infilting in that Action before the Judge thereafter, 
ut the Decreet ought to be found null, as doneand infiſted on by. him con+ 
« wandatume Judicis, which he could not misknow g this Reafon was not ſu- 
ained,but the Decreet was approven, notwithſtanding of the Advocation and . 
tation of theParty Obtainer thereof,ſeing the Judge was not diſcharged, who 
dt being acquainted Legally with the Advocation, cannot be repute to have. 
a Mo emned the- Authority of the Lords. Yid. 18 July 1623. James Cranſton 

otra Huwe of Slegdenr,, 


Crawfurd contra Grier, Novemb, 14. 1627. | 

N a Suſpenſion betwixt Crawfwrd and Grier, wherein Grier being Decer-. 
ned by the Commiſlar of Aberdene, as Executor 'to. his Father, to pay tg; 
eawa the DefunQs Relict, her third part of the Moveablesz and the Exe+ 
tor Suſpending, that the whole Gear was exhauſted by a Sentence, recove- 
1 at the inſtance ofa Creditor of the Defuns, which extendedtoa greater 
altity than all the Defuncts Goods extended to,ſo that there could 'be no . 
rd. This Reaſon xas not found Relevant, butthe ReliQs Decteet for her 
"6, notwithſtanding. of the Debt, was found ſhould have” effeQ, in . 
Jad that the Fas var upon-that Debt, was competent'to have beeri pro= 
ed by the Suſpender, before the Sentence was obtained by the Relicty and” 
| own to him 3 fo that his omiſſion then to propone the ſamine, was : 
, Qq 4 found 


— ——_—_ 
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found a Cauſe to exclude him now, that he could never propone any Argy. 
_ ode that Debt, to tay the payment of the Third to the Relict ; and 
this was the rather found, becauſe the Debt was owing by the Detun& to this 


] 
. : 
Suſpenders {elf, he being a Bairn of the Defuncts, begotten upon a priorWite, 
:ndbaving an Obligation made to him by his Father, of a Sum of Money . 
T 


which was the Debt acclaimed, and which exhauſted the Gear Confirmed,and 

to the which Obligation and Debt therein contained, he had made another of F 
his Brethren «aAſhgney, after Litis-conteſtation was made 1n the RelictsCaufe R 
for her Third, and wich Aſligney had obtained Sentence againſt the Suſpen- W 
der, before the Relicts Sentence, ſo that the Exception upon the Sentence for WM 
the Debrt,being emergent (nce Litis-conteſtation 1n the Relicts Cauſe, and be. L 
ing competent to have been proponed before the Relicts Sentencegthe Decreer 'W 
for the Debt being obtained before it 3 and being omitted to be proponed a; | 7 
faid is, by the £xecutor, who might have proponed that Exception upon tha (© ,, 
fame Debt, forRetention of the Goods, for ſatisfying thereof, and Þ not i 5p; 
proponing the ſame, that omiſſion was found to exc}ude him therefrom in all I ,, 
time coming, althoughnothing could be ſaid againſt the verity of the Debt, or W #0, 
that ie was not owing 3 &albeit the Suſpender allo was a poor 1gnorant man, in WE z},, 
whom rgnorantia Juris, &- in damno vitando is excuſablez 4nd the Lords under. pred 
Boodkthre theCommiſſars of &dinburgb are ever in uſe to decide, that wherean con: 
Executor is Confirmed, at the time of Confirmation, if he as Executor pro- i ;þ. 

teſts not that hls accepting of the Office be without prejudice of any Debr M n:ci; 
owing to himſelf by theDefunct, that the omitting to make ſuch a Proteſtation, MW hap 
excludes him ever fromſeeking of that Debt thereafter z which TI think (bould Mhznc 
not be ſuſtained where the Debt is true. ARor, Hay. Alter. Baird. Hay Cloak. Mad, 


Guftan contra Dunmuir, Novembe 15. 1627, Dick 

N a Spuilzie at the inſtance of Gu{/an cantra Duxawnir, an Exception of Wwe. 

Poynding being proponed, and a Reply being made for Eleidiog there WFuly 

of, that the Goods Libelled (being Qxen) were Plough-goods, and drew in Caſe 
the Plough, and Laboured the Ground the day immediatly preceeding the 

Spuilzie, albeit the Purfuer then had moxe Goods beſide him, which would |þ 


have ſatisfied the Debt. The Lords Found the Exception Relevant, notwith- 
ſtanding of the Reply, feing the AR of Parliament whereupon the Keply 
founded, »iz, the 98 At, 6 Parl, Ja. 4 Probibits Plough-goods to be Poded W*be | 
the time of the Labouring ; and this Spuilzie was committed, as is Libelled, in WMak 
Odob.which the LordsFound not to bethe time of the Ihbouring of that Ground, {W4ys 
itbeing a Mountanous High-land-ground in the North : And ſeing the Purſuer BJ 00s. p 
Replyed only,that they were in the Plough one day& nomore before theSpuil lacid 
zie, which was not ſuftained,and therefare the Exception was admittedzwhicd W one 
I thought the more hard,ſting nine Oxen were Poynded far Jo pounds only. 
Ator. _ Alter, Gibſon Clerk. Vid, 22 Novemb. 1628. Wat of thi 
contra Reid. 


Black of Largo contra Dich, Eodem die, 
N a Suſpenſion betwixt Patrick Black of Largo againſt Wikizm Dicl 8 Al- 

: igaey conſtitute by Archibald Primroſe to certain Sums adebred to him bY 

- the. ſaid Patrick Black 4 The Lords Found, that the AX of Sefſion mal 
anzo 15990, which appoints Annualrencs to be payed to Caucioners by 4 
proaches! Debiror, lance the time of payment making by Cautioners, albeit th 
Bond bore ao Annualzene, where the Bond' bears, that the Principal isoblig* 
" aniong = Gunehives of * Go Skaith, and Expenſes, hou mUUP 
Tavours of any,whae provides himſelf of the like Relief of Skaich, Dan" 

, and Intereſt, by: taking'of any other perſon bound to. him therein, albeit b% 


\ whole favours that Clauſe of Relief is conceived, be not Cautioner for her 
0k 
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other, bat that they be both bonnd_to rhe Crediror aque principeliter, and 
not as Principal and Cautioner , and becauſe Mr. 3/aek defired Compeaſation 
and Allowance of aSum, wherein he and Archibedd Primerofe were adebred toa 
Creditor,whereot tlie {aid 4rchiba/d was oblig'd in the Bond eo relieve the ſaid 
Parick Black and which the {aid Patrick had payed,being ſtraitned by Chatges, 
which all preceeded long before the Afhgnation made to Wiktam Dick; in re- 
ſpe of the which Diftreſs and Payment, he Alledged thac he ought ro have 
Retention in his own Hands of ſo many of the Sams acclainjed from him by 
William Dick, and the Anoualrents thereot ſenfine effeiring thereto, feing he 
was ſabjeRt in Annualrent to the ſaid Archibald Premerofe tor his Sams, The 
Lods would nor allow the Compenſation tor the Annualrents/of theſe Sums 
againſt William Dick the Affigney, ſeing there was nothing extant in W rit before 
Wiliem Dicks Aſfignation, ro verifle that Mr, Black payed tharSum, whereof 
Archibald Primeroſe ſhould have relieved him, for the Payment was made by 
Wiliam Geichan, Brother in Law to the ſaid Mr, B/ack, which [iam Geichan 
Wl zthis Payment making obtained an Affignation to the Bond in his own Name 
WW from che Crediror, and no Record was extznt in Writ,thar it was done to Mr. 
| WH 3icks behove betore the Affignation made to William Dick,albeit that Geichay 
- Wl preſently offered ro make Faith, that all was ro Mr, glacks behove, which was 
| Wl conceived in his Name, and offered to. aſſign the Game, whoſe' Declaration 
» WH the Lords Found could not prejudge the A4ſhgney: being made after his 4ſhg« 
t MW ntions and becauſe Mr. B/ack took the Afhgnation under Truſt to another 
\ Wi than ro himſelt, albeit he was the only true Payer of che Sum, the fame yer 
| Winding in the perſon of Geichan,who was not denuded before the 4ffignation 
. Wnade to Dick, The Lords refuſed ro allow che 4nnnalrents agaioſt William 
dick, without prejudice to ſeek the ſame againſt A4rchibald Prim roſe,prout ot 
jwe. Actor, Hope & Nicolſon, Alter, Stuart & Lawtie. Scot Clerk. - Fid. 26 
July 1622, L, Backie contra L, Eſſilmonth, 11 Fanwary 1627,Barclay,and the 
Caſes there cited. 


Inglis contra Kirkwood, November 17, 1627, | 
N a ſpecial Declarator of the Laird of ochi/tries Eſchear, purſued by Fohby 
Ingle the Donatars Aſſigney,againſt Gilbert Kirkwood, an Iacident being 
uled for proving of an Exception, tounded upon a Back-bogd granted by 
the Donatar or'his 4ffigney in favours of the Rebel:The Lords Found,thar the 
Maker of theBack-bond needed not to beSummoned in this Incidenc, as is other- 
Ways neceſſary, that the Maker of Writs be Summoned in other ordinary Aci- 


fuer (20S. putſued againſt Hayers of Writs for delivery of theſe Writs, bug in this 
wil- {MW ocident ic was not tound neceſſary, that the Maker of Writs ſhould be Sum- 
rich {© moned, when any Writs were called for to be produced. by the Havers of the 
ay. Wiimine to this efte only, viz. to prove any part of a Cauſe,and not tordelivery 
at of the ſame to the Party, who craved ProduRion by the Iacidencey neicher 


Was it ound neceſlary to the Uſer of the Incident to libel therein, or ro prove 
that theWrits called for were delivered to theParty,in whoſeFavours they were 
made as his own Evidents, and ſo without qualitying of that Poigt or Cita- 
wn of the Makers, the Incident was Suſtained, and when any third perſon-is 
ſled as Haver,... The Zords Finds, that co caſ#, there is either a neceflity 
Þ0 libel, at leaſt to-prove thet he had the Writs fitce he was Summoned in . 
We Cauſe,or elſe that he had fraudfully pat chem away before the Tateniting of 
ie Cauſe, and that it was not ſufficient to prove that ſuch third perſons had 
R Writs before the Intenting of the Cauſe only, except it be alſo proven, 
"8 they committed Fraud in putting of them away z which Fraud che Lords 
und (being only generally conceived, and nor, ſpecially qualified } mighc 
My be proven by the Oath of the third perſon, who was conveened as + 
Rr Ors 
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Adcor, Hope & Nicolſon, Alter, Stuart & Gibſon, Gibſon Clerk, Yid, 30 Fan, 


1629, Captain Crawford, 
L, Clackmannan contra Burn, Eodem die, 

N an Aion for Poynding of the Ground for an Annualrent diſponed out of 
I che ſame,at the inſtance of the Laird of Clackmannan and Burn z The Lorg; 
Preterred an Inje{tment of the Property Alledged on by the Detender Com- 
pearing in this Cauſe, albeit granted by a baſe Holding of the Giver thereof, 
as the Purſuers Intefrment of Annualrent was alſo granted to be holden of the 
Granter, both the Infefrments proceeding trom one Author, viz, L, Balnawooy, 
to the Purſuers Infeftment of the ſaid Annualrent, which was poſterior to the 
Excipients Infeftment of the Property, ſeing the ſaid prior Inteftment of the | 
Property was clad with Poſſeſſion ; neither was the Reply Suſtained, where. ; 
by the Purſuer Alledged, that albeit his Infeftment of Annualrent was poſte- s 
rior, yet ſeing it was Confirmed by the Kings Majeſty, who was Superior of f: 
the Lands, before ever the Infeftment of the Property was clad with Poſe(- i 
ſion, and before any Confirmation, therefore he ought ro be preterred, his WJ .. 
Right foreſaid becoming publick by the Confirmation, which Confirmation "i 
preceeded any Poſſeſſion, acquired by the Defender of the Property , which WM |. 
Reply was not reſpeRed,but the firſt Inteftmeac preterr'd, alb<it nor clad with W-,, . 
Poſſeſſion before the Pupſuers Confirmation , being not the leſs clad i «1 
with Poſſeſſion at any time when the Purſuer had no Poſſeſſion , and albeit Wy 
the Defenders Infeftment was notConfirmed, yer it was preferred to the poſte- W 


rior Inteftment of the Annualrent Confirmed before the Detenders Poſſeſſion; led 
and the Lords Found, that the Confirmation made not the Purſuers Infeft- "es: 
ment publick, ſeing it was granted to be holden of the Givers ſelf, and not Fl , 
of the Superior, Acor, Hope, Alter, Aiton & Nairn, Hay Clerk: Yid, Penult and 
Fan, 1628, betwixt the ſame Parties, & F 

Adam and his Curators contra Fairholm, November 20, 1627, the 


N a Removing Purſued by Adam and his Curators againſt Fairholw, the 
Defender detending himſelf by a Tack, Set by a Minor with Conſent of hs 
Curators to him of the Lands libelled, 'The Lords Repelled the Exception, 
in reſpe& that the Tack forefaid was Set and Conſented ro by Curators,cholen 
by the Minor fince the firſt A& of Curatory was made, which firſt Curators 
had not Conſented ro that Tack,and who being lawfully choſen, they remain- 
ed ſtill Curators to the Minor, until they were lawfully and orderly Removed 
and diſcharged by a competent Judge, and which not being done, there co 
no other ſecond AR of Curatory be made, nor no other Curators of ney agait 
could be thereafter given to him, and therefore the ſaid Tack being ſubſcribed 
by another new choſen Curator, and not Conſented unto by the Curators ch 
ſen by the firſt At, The Lords Repelled the Exception, and Found tht 
Tack null, as wanting the Conſent of the firſt choſen Curators ſtanding w 
moved; but this was received ope Replice, without neceffity of Reduion, 
Sainſt a Tack clad with Poſſeſſion, and Conſented to by Curators, confort! 
to an AR of Curatory ſtanding unreduced, Hay Clerk. id, 5 Der, 1637 
Rollock contra Corsbie, 


 Rollock Finlay'sRelict contra Corsbies, Eodem die, | 

IN an ARtion moved by Fean Rollock as Executrix toumquhile Patrick Find 

her Husband,againR Corsbjes as Executors to umquhile Corsbie theitFatlf 

who was Caurioner for Walter Finlay, Curator to the ſaid uniquhile P&rich, 
fideli adminiſtratione, for payment to her of 400 Merks received by tÞ* 

Walter Curator foreſaid for his ſaid Pupil, The Lords Suſtained this P10 

and Aion againſt the Executors of the Caurioner,albeit it was Alledged/" 
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1 this caſe of Cautionry for Curators, the Zords are not in uſe to ſuſtain .Pro- 

ceſs 2g2inſt the Cautioner, until the Curators ſelf be tully diſcuſt, both in.cheir 

Perſons, Goods and Lands, and till char be fully done, the Caucioner cannot 

te conveened z which Alledgance was Repelled, and'the Proceſs Suſtained a- 

zinſt the Cautioners Executors, but the Zords Declared, that they would 
ive no Execution againſt the Minors Executors, uatil the ſaid Curator was. 
fully diſcuſs'd, This ſeems contrary to the Zords PraQtique,, as it is marked. 
Dec. 9, 1623: at the Note,anent Cautioners, Actor, M*g44, Alter, Ha) 
Clerk, Yid. 5 Dec, 1627, betwixt the fame Parties, 


Lackie contra Cunninghame, Eodem die. =. 

[ a ReduQion purſued by Zackie contra Cunninghame, a Bond of 400 Pounds 

being defired:to be Reduced, upon the reaſon of the Ah of Parliament 
1579, ordaining Heretable Writs and others of Importance, to be Subſcribed. 
by two Nottars and four Witneſſes, otherways to be null: This Reaſan was 
found Relevant to reduce this Bond, albeit it was Subſcribed by two Nottars, 
and three Subſcribing Witneſſes, and albeit one of the two Nottars,was Inſert, 
2s Witneſs in the Bond, which the Defender Alledged to beas Sufficient, as if 
four Witneſſes had been Inſert, ſeing one of the Nottars being Inſert witneſs, 
made up the fourth, and that one of the two mightLawfully be witneſs: Likeas 
there was three witneſſes. beſide,which Subſcribed as Witneſles, and which 
Subſcription ſhould be more reſpected, than if four Unſubſcribiyg Witneſles 
had been Inſert in the-Bond 3 Likeas the Bond was not of that mpartance, 
whereon the A& of Parliament could Strickz which AHMedgarice was Repel- 
led, and the Reaſon Suſtainedy For the Lords Found, that the A of Parlia- 
ment required two Nottars , and befide them other four Witneſſes, and th 
a Nottar could not be Witneſs to his own Deed, So that this Bond came 
under the ſaid AR of Parliament. Aﬀor. Ayton, & Mowat, Alter.Cunninghame 
& Primeroſe. Hay Clerk. Yid. penult cHarch 1626. Greive contra Cart, and 
the Caſe here following, | 


Robertſon contra eAbercrombie, Novem. 21, 162 7 56 
» an AQtion betwixt Robertſon and Abercrombie, for Payment of the Sum 


0 
0 


- of 500 Pound, contained in a Bond made by Robertſon to Anderſon, and 
whereto Anderſon had made the ſaid Abercrombie Aſligney.. . The Lords 
Found, that the Bond could produce no Attion, becauſe in Effe& it .had but 
one Witneſs Inſert therein, and fo it was null of the Law , for there, were only 
two Witneſſes Infert therein, whereof Anderſons (elf was one, and ſo he being 
made Witneſs to the Bond, conceived in his Fayours (which the Lords Fourid 
could not Lawfully be') and there being but another beſide him, the Bond was 
found tobe as it it Had contained only one Witne(s,for he could nay be Reſpett- 
edas Witneſs, and ſo the Bond was Found null; which Deacon differs not 
much from the Deciſion Immediatly preceeding here noted. that a Noxtar 
might'not be Witneſs fo his own Deed. Hay Clerk. 7Yid. the Caſe preceed- 
ing, Lackie contra. Cunninghame. 1 > WdEREſt 

-.., | Dymbar contia Williamſon, Novem, 23.2627, "| 
J an Aion of Poynding of the ground betwixt Dumbar cotitra Witiam- 
ſon, wherein perſonal Execution was Condluded againſt He Franter of the 


o 


lofeftment of the Anriualtent, for the whictt'AGion was Tntented.as well as 
Real. againſt the ground,” The Lords Suſtained the Action agathſt the grati- 
ter«ob the: Infeftment for Paymetit perſonali atHHpmie 2s was deſired, as well 1s 
forthe Real by-Poynding of the ground, | Notwitlifſtanditg t Parfucr 
"lnfeft only'tn'the faid/ Annualrent', not 'by him who was convi pet-. 
ſnully for payment, but by one” Withamfon her Hudband, 'whd wis't 

Rr 2 
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ſuer was only Infeft thereih by the ſaid firſt Annualrenters In this Proceh the 
Lords alſo Found,upon the 11 of Decemb. 1627. that the Renounciation made 
by the Hjusband, who was firſt ]nfeft before this Seafin given to his Wife, now 
Purſuer, made in favours of the Defender, Diſponer of the Annualrent, wa 
not-habilis mods, to denade the Husband, and to prejudge this Right, there- 
after acquired by the Wife, except it had been Reſigned or Diſponed by Char. 
ter and Seaſtn,{Ging it was firſt eſtabliſhed by- Seafin 3 and alſo Found,thatthe 
Putſuer migtitlawfully purſue perſonal Aion =—_ the ſaid firſt Diſponer, 
as well as real againſt the Ground, notwithſtanding the ſaid Renounciaton 
made befote the Purfuers Right For which Yid. 27 Jily 1626. L, Anſirmther, 
AGor. . Alter. Cnthinghame, Gibſon Clerk. 


Gourlay contra Novemb. 24. 1627. 

N a Suſpenſion betrwixt Gowrlay in Leith, and anent the Exhibj- 
] tionof aCoffer, for the which there was Decreet given at the itRance of 
the Charger, as Executor Confirmed to the Defunct, and in the Teſtament 
among the Inventar of the Goods, the Cofter being given up by the Executcr, 
at the eſtimationand value of x00 Merksy The Suſpender offering to pay that 
too Merks, the price put by the Executors ſelf thereon. jn the ſaid Contirmed 
Teſtament,whereby heAlledged he ought to be fred of Exhibition of theCoffe, 
ſpecially ſcing it was his own Eſtimation,Confirmed & Sworn with the reſt of 
the Inventar,the time of the Confirmation ; and if he would Alledge the ſane 
to be ofany more worth, he ought toEek the ſame to theTe(tament,and Cons 
firm it before he can be heatd to purſue of Teck the amine; and there & 
place to the Executor ad omit, or male appreviata, to acclaim the ſame, and 
not to this Executor, who hath given up the forelaid price, The Loſs 
Found, that the Executor Confirmed, notwithſtanding of his up-giving ofthe 
Coffer at the foreſaid price, might feekExhibition of theColfer Beve not holden 
to accept rheſaid Price Confirttted,in cafe the Coffer be yet exeant 3 & that the 
Executor needed fot to Eck the greater price to the Teſtament, tothe effet 
the ſame ſhould be Confirmed, watil the time the ſame were firſt Exhibite, that 
he might know,at what avail and further price the fame ſhould be Confirmed; 
aud'therefore'that theDefender was not fred po the offer of the price Confir 
med, but was ho}den'to Exhibite the Coffer, ſeinigit was not controverted by 
him,” but that 4t was extabt, 'Aftor. Hope, Alter, Hopes. Gibſon Clerk, 


L. Drum contra his Tennents, Novemb. 25; 1627, 
N a Removing L, Drum contra his Tengents, an Exception proponed for 
the Defenders, and admitted to their Probation, vis. That they'wereTen- 
Nents to Cyawfard, who was appearand Heir to his Father, who was Herdta- 
bly Infeft in the Lands,and in continual Poſlefion,at'the wbichTermAflighedto 


prove, a Diſcharge being nur yas the ontacy eieited bythe! Tet- 
nents, whereby they Renounced the proponing 'of this Exoepti i0n, in veſpet 
whereof the Purſuer craved a Sentence, ſeing no other was called; : In 


the Proceſs Compeared one for Crawſurd the [;Heir, and 
the ſame Exception upon his Fathers Right; and their!Poſlaſſion ; rabd Allede 


s 
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ed, that the Tennents Renounciation ought not to debar him, to. follow out 
the Probation of the ſaid Exception, which was Found. by the Lords he might 
reſume and proſecute, albeit the Tennents paſt from the ſame ; and that their 
Colluſion with the Purſuer ſhould aot prejudge. their Maſter, albeit the ſaid 
Crawfurd was not called in this Proceſs, but becauſe the faid Crawfurd had no- 
thing to produce, to ſhew either where bimfelf, or his' Father, or Predece(- 
fors were Infett 1n the Landztherefore it was found hecould not be admitted for 
his intereſt,and thereupon Sentence was given. AQor. Primeroſe, Alter. Mowat. 
Gibſon Clerk. 1d. 29 Fune 1626. La, Clengarnock. 


Tennents of Eaſt-howſes contra Hepburn, Olt, Novemb. 1627, 

Na double Poynding at the inſtance ot the Tennents of Eaſt-honſes, contra 
| Hepburz® and others, the Relit of an Husband, who died in September, 
purſuing for the Duties of her Terce, whereto ſhe was Kenned. The Lords 
Found, that ſhe had Right to her Terce of that Term preceeding Martinmaſs, 
before the which the Husband died (the Husband having deceaſt 1n September 
of before, as ſaid 1s) and the Terce was of an Annualrent, wherein the Huſ- 
band died Infeft 3 the Terce of the which Term was found due to the Relic, 
albeit the Husband died before the Martinwaſi, and ſo before the expiring af 
that Term, whereof the Annnalrent was acclaimed z and albeit the Reli& was 
notſeryed to her Terce fundry Terms after her Husbangds deceaſe, yet the ſame 
was drawn back to thetime of his deceaſe. Here the Queſtion was betwixt 
the Heir and theTexcer 3 but if the Executor had acclaimed the Term, thene 
night bave ſome Queſtion been moved with her; albeitT think puld Lon 
teen preferred tothe Executor, __ Heir had rather Right hh wie erm 
han the Executor. AQor. Hay. Alter. Lermonth, Hay Clerk. Vid, 35-Na+ 
wb. 1624. Crawfurd contra Fleming. © | J 6 


Decembey 5, 1627, os 202 325 
Nan A&ion at the inſtance of as Executor Dative, Decerned 
ad omiſia againſt for payment of the omitted Goeds ; The 
Lords Found no neceſiity that the Principal Executory Confirmed, thould be 
Summoned in this Purſuit, they being Summoned 1a the Decerning of the * 
Purſuer Executor ad omiſſa betore the Commiſſars. Actor, Gib/or., Alter, 


Herriot, 
Rollock contra Corsbies, Eodem die, , LC 

JN an Attion betwixt Rofock and Corsbies, whereof mentian--is made 20 
Novemb, 1627. The Defenders Alledging, that they zor their Hatcher cauld 
not be conveened as Cautionery for the Curator by this AR produced, becaule 
before this At of Curatory, there was another AQ-of Curatory,/ whereby the 
Minor had cholea Curators, who had accepted and: given Curatoes to him 
which A& ſtanding, there could no new Curators thereafter be lewfally cho- 
ſen,untill the time the firſt had been Removed, or that AR lawfully taken a- 
way, a$isStatute 35 AT, 6'Farl, Q: Mary, Anno 1555, And therefore the 
ſecond Att was null , and conſequently the Cautioner fg, Tr 


wm 7 ak. O#.. Shou 2d wg rk, 


| the Curatar. in the 

. kcond 48, could not'be conveened. URS Abeit verified. inftan- 

\ "va Repellcd, ant! the, Action ſuſtained aga Mt the | utipger 30..the {o- 

to {od 40, which the” Zord: Found,,.could not be Impugne by ths Cpunion- 

os WU bringhisown Deed, abd cx he nor his Bxecyiors could yer epgone 8: 

2 WM tthefame: Bur the Lords reſerved Action to Reduce upon 4ha! 

1 MM. * 4eJore, It is always tobe movaſherolete the Lap Jar, Was .CO8 

od 5 here, for payment of a particular Sum Ihtrometted with dcho- 

oy. My, Cvator, w n craved, that he, ſhould make payment to the 
& =, being his In on, and the"Cautioner was not conveened, for the , 


Rr 3 ; Curators 
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Curators omiſſion ; in. which caſe the matter would have been more conſider- 
able. partibus #t illic comparentibus, Vid. 20 Novemb 1627. betwixt the fame 
Parties. 25 Novemb. 1624, Ramſay, & 20 Novemb, 1627. Adam contra Fair. 


hols 
L. Bamff contra his Tennents, Decemb. 7.1627, 

N a Removing by L. Bawff againſt his Tennents, the Lords Found an Ex. 
| ception Relevant, proponed for the Defenders, that they were Tennents 
to one condeſcended upon, who was Heretably Inteft in the Lands Libelleq, 
and who was not Warned, and found it not needful, that the Tennents ſhould 
ſay, that their Maſter was lawfully Infeft, as the Purſuer contended, that he 
ſhould be aftriced to ſay; for he Replyed, that if they Excepted not upon a 
lawful Infeftment, the Exception could not be admitted 3 which the Lordy 
Found the Tennents could not be aſtrited to do,ſeing their Maſter might only 
be compelled to Difpute upon the lawfulneſs of his own Right. ARor. Baird, 
Alter. Gibſon Clerk, Fid. 26 and penult Fanary 1628, Joby 
Stuart, 


Lauder contra L, Aithin, Eodem die, 

N a Removing Purſued by Zauder contra L. Aitkin, The Log preferred 
[ the Purſuer, who had Compriſed the Lands, and was Infeft therein by 
vertue thereof, and Conform thereto in Poſſeſſion year and day, by receiy- 
ing of the Maills. and Duties of that Houſe Compriſed from the TennentsPolle: 
ſors tothe- Defender, albeit he Defended himſelf with anHeretable Infefiment 
of that Houſe Lybelled,given to him- by him, from whom the Lands was Com 
priſed, before the Compryſing and Denounciation thereof 3 And that he Al- 
ledged that he was preſently, , conform to his ſaid anterior Heretable Right in 
Polteſſio of the Houſe, which was Repelled, and the Purſuer preferred, in 
reſpe& of his Compriſing, and Poſleilion year and day3 And in reſpetthe 
Replyed, that the Poſſeſhon which the Defender had of the Land preſent], 
was acquired by him but only before thisPurſuit,by entering to the voidPolſel 
fion of theHouſe, when the/Tedrient poſlelſor thereof Removed at the Term,and 
IE after ſuch a-clandeſtin'and unlawful manner, could not be 
profitable to-him againſt this Purſuer,which was ſo Found, neither was it Found 
needfal, toput'the Purſuer to' any other Aion of Intrufion, thereby tore- 
cover his Poſſeſſion, but admitted the fame »t ſupra to be tryed in this Remor- 
ing;8 the Defender alſo defending himſelf with the Liferent-Eſcheat,and Ge- 
neral Declarator obtained by him of this ſame Author, of his Heretable Right, 
and which was declared-before the' ſaid Compriſing and Denounciation, and 
his Poſſeſſion foreſaid, this Exception wasalfo- Repelled,in ReſpeRof the faid 
Reply, and becauſe there was no ſpecial Declarator. AQor. Alter, Fouls. 
Vid. penult January '1628. Hamilton contra Brown, &' March' 25, 1628. 
L, Blackburn *contra Gibſon, | | 

L. Clathwarmnan' contra L,Fingaik, Eodem die. 
FN a Contravention betwixtClachwarnar and Fingark, TheLordsFound none- 
| ceſlity that Letters of Laborrows ſhould contain a Charge and Co 
to the ND Executor thereof, to take the Oath, of the. Party,' at whoſe 
Inſtance the Charges was tobe Executthathe dreaded bodily Harm of theParty 
to be Charged, and thatthe Letters and Charges of Laborrowsmight be ſuſtain 
ed, albeit they boreno ſuch Command within the Body thereof, and albeitthc 
Meſſenger Executor' too .no ſuch Oath, and Found that-the onnitting of 
that ClauſeIn Letters, and the Officers nqt taking of the Parties Oath, was00 
cauſe tomake the At of Cautionry to ceaſe, which was found by the Party for 
Obedience of the Charge,” or to infringe the force of the Lettersof Laborrom 


TR 
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z5if they had been null for that defeR 3 But if the Party Charged had Suſ» 
pended the Charge, and d: ſired the Chargers Oath foreſaid, before he had 
{und the Caution, he would not have been compelled to have found the Cau- 
tion, untill the time the other Party had given his Oath. But this Decifton 
upon hope of agreement, was not pronunced. AQor-- Hope. Alter. vAilon 
& Hay. Hay Clerk. | 
Porteons contra Veitch & Hay, Eodem die, | 
N aSuſpenſion betwixtPoryteons againſtYeitch and Hay,anent theImployment 
[ of a Sum to the uſe of the Relift, who was appointed by her umquhile 
Huſband, .to be provided toher Liferentthereof; The Lords Found, that the 
Heir, who was only Charged in this Proceſs, would get his __ arg the 
Executors, upon the Moveable Gear of the DefunA, who wasVbliged; and 
that the Executor would be obliged to give Moneys to be Imployed, and that 
Fats of that nature, iz. for Imployment upon Annualrent yearly, was preſ- 
table by Executors : It is here to be confidered, when ſuch Sums _ are 
Imployed by Executors to the uſe of Liferenters, whomto' the ſame ſhall per- 
taing after the Liferenters Deceaſe, whether to the Heir of the DefunR, being 
obliged to Imploy the ſame tothe Relid, for her Liferent,. and to his Heirs 
thereafter, or tothe Executors, the Sum being firſt Moveable, and fo which 
ſhould have pertained to them z andif the Executors by the ſaid Imployment be 
for ever excluded from allRight thereto, as it appears they are:InthisProceſs alſo 
theLordsFound,that aBond bearing aSum to be payed at the Term thereincon. 
tained, with ſo much for the Annualrent thereof, from the time of the bor- 
rowing, to the time of payment 3 and bearing no other Clauſe of paynient of 
Annualrent thereafter, not to be an Heretable Bond, but to be Moveable, 
and ro pertain to the Executors, andto come under Teſtament,” Aſtor. Hope 
& Stwart, Alter. Burnet & Nicolſon, Scot Clerk, Vid, Decem. 13. 1627, be-, 
twixt the ſame Parties. March 14. 1628, (Trahaw, Feb. 26. 1629. Douglas. Feb. 
24. 1627. Carnegy, & Feb. x7. i632. Kinnaird, Decem, 11. 1632. Shaw 15, 
March1622. Fairly. March 29. 1626.ConFon. June 13, 1629, Inglis.July 4.1628. 
L.Kinblackmonth. Decens, 2. 1628. Zaire, where it appears otherwayes decided, 


Falconer contra Heirs of Beatie, Decew. 1x. 16727. * 

IN a Regiſtration purſued by John Falconer as Aſligney by progres, made by 
Andrew Wilſon Scotſhman, relident with his Wife and Family in Germvany,to 
a Bond of to000 Merks, owing” to him by Robert Beatie Burges in Montroſs a- 
painſt the Heirs of the ſaid Robert Beatie ; It being Alledged,that the firſt A(- 
lignation made by Wilſon, which was made in Germany, where the ſaid” Wil- 
fon dwelt, was null, becauſe it wanted Witneſſes inſert therein, and (6 could 
not produce Aion by the Law of this Kealm, which Alledgance was Kepel- 
led, and Proceſs ſuſtained thereupon z The Purſuer either proving, that it 
was the Cuſtom in that part of Geywany, where the Afſignation was made,that 
ſuch Writs are ſuſtained without Witneſſes, or els finding Caution to warrarid 
the Defender at the Cedents hands, any of the which two being done, The 
Lord: would ſuſtain the Aſfignation, albeit made betwixt two Scotewen, arid 
albeit purſued in' Scoland, and Diſ-conform to the Scots Laws. AQor. Fal- 
coner, Alters Mowat, Scot Clerk, Yid. Jan, 15, 1628. betwixt thir Parties. 
Feb. 15. 1630: Harper contra Jeffrey. Novem, 15. 1626. Galbraith contra 

Uunminghame, Fan, 18. 1628: Naſmith. | ; 

Falconer contra Heirs of Beatie, Decem. 12, 1627, 

N the above-writtenn Action of Falconer'and Beatie, whereof mention is 
made, Decems 11. Immediately pteceeding, The Lords Found the _ I 
wn therein mentioned, whereby the repo was obliged to pay ten merk 7 
'Er 4 J > 


Dy | 
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ilk 100 Merk, with the principal Sum at the Term of payment 1n the faid Obji. Ml &, 
gation, to be an Heretable Bond, albeit it bore no Clauſe of Infeftment; ang W the 
alſo Found, that an Aſſignation made by the Creditor of that Bond, altereq I whi 
not the nature thereof, to make the ſame, and Sum therein contained, tg he, WW afici 
come Moveable, in the Perſon of the Aﬀegney, by waking of thefaid Atfigna. I exec 
tion, but Found it remained [till Heretable in the Perſon of the Affigney, the I but 
Eond being of-the Tenor foreſaid Partibus ut ſupra, Vid. Jan. 18. and Feb, , 3, 
1628, Naſmith contra Ruthuens, 


Tennents of Drywp contra Sherif of Forreſt, December 13. 1627, 
N a double Poynding at the Inſtance of the Tennents, Polleflors of th 
Lands offÞryup, who were diſtreſſed for the Duties of the faids Lands, by 
the Sheriff of Forreſt, on the one part2who had Compriſed the ſaids Lands for 
a juſt Debt trom Scot of Dryap, and conform to the Compryling, was Here. 
tably Infeft in the ſame Lands, diverſe years before the Cropt 1626, Which 
was now drawn in queliion 3 And which Duttes of the Cropt how controvert- 
ed, he had Arreſted, and fo craved to be anſwered of the ſamen; and onthe 
other part, they were craved by another Creditor to the ſaid Scot of Dryy, 
who upon a Regiſtrat Bond, had Charged and Denunced the Debitor,aud 
had Arreſted the ſaids Duties Lybelled, long before the Sheriffs Arreſtment, 
The Lords preferred the Compriſer, who was Infett as faid is, to the Creditar 
Arreſter, albeit the Creditor, who bad Arreſted, claimed Preference, as dg 
ing more timely and lawful Diligence than the Compriſer, ſcing diverſe yeas 
being paſt after his Contpriſing and Infeftment, he bad ſuffered his Debitor to 
retain the Poſſeſſion of the Lands Compriſedy and/had done no Diligence up. 
on his Rights, torecover Poſlefſion, as be might have done, which is agrey 
Preſumption of ſimulation,and could not thercfore give any prefcrencetohin, 
againſt this Arreſter, who had done all which was neceſlar of Lay to recover 
his payment, notwithſtanding whereof the Comprifer being Infeft, .as faid 
was preferred, and the retention of Poſlefſton, by the L<bitor was found no 
Impediment to this Preference.  AQtor, Scot. Alter, Strart, Gibſon Clerk, 
Vid. July 23..1625. Tcnnents of Hayning, March 24, 1626, Gray, Ft, 
4+ 1623. L. Saltcoats, 


Hepburn contra Tcnnents of Fairs flat, Eodew die. 

I a Spuilzie of Tcinds by Hepbarn contra the Tencents of Fairnflat, The 

Lords Found an Exception proponed for the Tennents Relevant to libert 
them, founded upon payment made by therfito their Maſter, viz, Robert Ligh 
ton, of the ſame Teinds of the Cropt Lybelled; who had Right thereto before 
the Purſuers Right, which payment- was ſuſtained forthe fatds Tennent, al 
beit the Purſuer Replyed, that this Payment could not be ſuſtained to libert 
themyſeing theirMaſters Right could not ſo much as Defend himſclf,if he would 
Compear and Alledge, and ſo cannot Defend them; for he would Refers 
he protemtly Refers to his Oath jimpliciter, that his Right isantedated, and (0 
could not prefer him tothe Purſuerz Likeas the Maſter being admitted forbs 
Intereſt, in this ſame Proceſs, and proponing this Defence ts liberat the Tet- 
nents, . The Lords had Found the ſaid Reply upon the antedating of this Right 
Relevant, which being ſo once found againſtqpimſclf, his paſſing from his n- 
tereſt, and now proponing it for the Tennents, cannotmakeit more Relevant 
for them, _to,Elid the Judgment, where the Maſter had once Compeared, and 
; DO wil pal from his Intereſt,-and propone itonly in thename of the Tu 
nents, and that they muſt be toundin bowa fide to pay their own Maſter, who 
wasHeretor of the Lands, the Teinds whereof this Spulzie was purſued,and _ 
who had payed tohima certainDuty promiſcuouſlyforStock8:Teind togetber: {WM ©. * 
Likeas the Purſyer Replyed, they could not be found in boxa fideto have pay: 

c 
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|, feing before their payment the Purſyer had ſerved Inhibition upom 
| MW the Came Teinds, which [nhibicion was Intimat to them particularly; after 

which they muſt be repute to have payed walafidey even as if they had payed 
after Arreſtment 53 And ſo he Replyed, that they payed after Inhibition . 
WM execute particularly againſt themfelves 3 and to one who had nat a Right, 
| W but antedated, and which wasalready tound inthe Proceb againft-theit Ma- 
WM fer, fo the Exception ſhould be Repelledz notwithſtanding whereof the Excep: 
tion was ſuſtained, and the pay ment made after the Inhibition Found to be bons 
fide, being made to their Maſter, who was Heretor of the Ground, alben they 
never Allegd: d that he was their Maſter of any preceeding year, or that they 
hd payed him the Duty of any other year before the year lybelled; euhee for 
Sock or Teinds, but only that they had payed to him a certain Duty for Lapd 
and Teind the year lybelled promiſcuouſly,as they had done divers years before 
to Graham of Fairnflat their Maſter, from whom this Defender had acquired 
the Right of the Lands and Teinds 3 Likeas this ſame Graham was alſo Author 
of the Purſuers Right to the ſame Teinds, and ſo was common Authorto them - 
both, Actor. Stuart &% Gibſon. Alter, Hope & Mowat. Gibſon Clerk. Fid, 
March $2. x628. Mr, Patrick, Murray, &c. wlt, Jan. 1628, L. Cleghors. 


Ny ., , Fritch contra Hay, Fodem die... Ts EPs 
| Fd Suſpenfion' betwixr; Feitch and Hay, the Relic having Charged the 


Heir to her Hysband, to Imploy a'Sum to her is Liferent, conform to her 

Husbands Bond to that effet as is noted here Dec, 9, 1627, the Heir - 
lledging thar the Husband having in his Litetime imployed a greater Sum co 
imſelt, and to the Charger his Wite in Litetene, and fince his deceafe, ſhe 
ad the Executor uplitting the ſam:ne, albeit che fame was. a Movable Bond g 
jee ſeing ſhe had uplitred as much as chis Sum, which the now craves to be 16 
loyed, ſhe b-1ng fo jull handed, ſhe cannot come upon the Heir, 'bur ought 
bmake that, wherewith ſtie hath Intromecred her ſelf,torch-coming fot the Im- 
loyment craved by her againſt che Heir. This Reaſon was Suſtained, 2ndehe 
& Found, that the Relict and the Execucor having: uplifted as mich of a 
ovable Bond as would ſerve for the Imployment craved, that it ſhould be ap- 
plyed by the Re!it tor ſatisfying the Imploymear acclaimed, feing the-Heir 
jonld have his Reliet chereot againſt the Executors, albeit-Senteace were- 
piven againſt the Heir in favours of the Relic z which Sentence, the Lords - 
Found ought'nor to paſs againſt him, and to put him thereafter co ſeek his 
&elief againſt the Executor, ſeing her ſelt was full handed, as faid is,of as much* 
this would extend to,which is now acclaimed and if the ſuſtained any pre- 
judice, as that the* Imployment foreſaid hereby came off her own halt, of the 
Moyables, which betel to her by her Husbands deceaſe, whereas the id In» . 
ployment ſhould come off the whole Movables, and not off her half altenarly.;- 
The Lords Found, that theReli might have her recourſe againſt cheExecutors, 
that the ſaid [mployment might-be made of the whole Movables, and apt-of 
the Relifts halt intrometted with by her allenatly,  partibue ut iis compertniin 
w, Vid, /opra betwixt the ſame Parties Dec, 7, 1627, 

b Hepbar n contra” Lyle, Detember 14, 1627; bet 6.50 
Mquhile George Lyle being'oblig'd by his Bond to pay a Sum to Fravels 
CL Lyle his Deogher, Mary Hepburn Relict and Executtix of the laid Frans - 
'Purſues the Son ot the ſaid George as lawfully charged to enter Heir co hin 
iv p2ymenc thereof g' and the Detender Alledging, that che Sum coocaiged 
0 the Bond was vitiate'and ſuperinduced, as-might be ſexn- ro the by. 
Oculr Inſpection, for.the Sum was made 560 Merks, whereas nlp as: | 
les... The. Lords having ſeen the Band,.. and, by Jaſpeti ; hading- ce" 
letters of Five to be ſuperinduced above ſame other Letters, whereot che ve»: + 
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ſiges yet appeared, and were ſeen unto the Lords, whereby it was likely that 
theSum was leſs than Five, therefore They Ordained the Purſuer, Uſer of the 
Bond, to approve, either by ſome Writ, or by the Witneſſes inſert in the 
Bond, or by ſome other lawtul Adminicle, that che Sum of Five was the true 
Sum owing,and contained ab initio in the Obligation ; which Probation the 
Lords Found neceſſarily was incumbent,and lay upon the Uſer of the Bond, ſe. 
ing it was ſeen by the Lords to be ſuperinduced, and Found it nor neceſſary, 
that the Detender ſhould be oblig'd to Improve the (amine, albeic the Purſuer 
abode at the ſame, Actor, Alter. Craig, Gibſon Clerk, 


Dickſon contra Dickſon, Eodem die. 

IN an ARion for delivery of a Houſe, Purſued by Dickſoy Heir to the Heretor 

thereof, againſt Dickſon his Relit, who defending her (elf with a Charter 
made to her of the Houle libelled during her litetime by her Husband, The 
Lords Suſtained that Exception upon the Charter againſt the Heir who wa 
Purſuer, albeit no Seafin had followed thereon in the Makers Lifetime, And 
it being further Replyed by the Purſuer, that that Charter could nor furniſh 
any Detence to the Reli&, becauſe it remained ever in the DetunAs hands and 
keeping, ſolong as he lived, and was never delivered to her, nor became her 
Evident in her HusbandsLitetime, but being amongſt the Deſunas otherWrits 
the time of his deceaſe,was after his deceaſe found amongſt the DetunRs Writs 
then in:rometted with by her : Which Reply the Zords Found Relevant tobe 
prover: by the Detenders Oath, albeit ſhe Alledged, that the Reply wasnot 
Relevant, and that ſhe ought not to be compelled to give her Oath, how that 
Writ came in her Hands, ſeing the ſame being now in her Hands, and being 
an Evident made in het favours,it was ſufficient to her, either to produce Ade 
on thereon againſt the Heir of the Maker, or to defend her againſt the Heirs 
Purſuit, ſeing the ſame was never Revocate by her Husband, and that he had 
done no Deed before his deceaſe to derogate thereto : Which Duply was Re 
pelled, and the ſaid Reply was Found Relevant, Actor, Craig. Alter, Hope& 
Belſhes. Gibſon Clerk, Fid, Penult Func 1624, L, Silvertounhill. 


Beg contra the T-<illies of Lanark, Eodem die, 

I%) Beg being Retoured Heir in ſome Lands in Lanark as Heir to hisGoodfir 

Charges the Baillies of Lanark to Inteft him therein, who Suſpends, andiinthe 
Suſpenſion compears one Gewmil,and is admitted for his Intereſt,and Alledgnh, 
that the Charger cannot be Infeft as Heir to his Good-fſir, becauſe his Fatherws 
Infeft in the Lands fince his Good-firs Intefrment, which Father had diſponed 
the Land to this Defender, who thereupon was Infett therein, which Writshe 
all Produced z notwithſtanding whereof, the Lords Found, that the Baillies 
ought to have given Infeftment to the Charger, he being Retoured Hel, 
which Retour ſtanding, ought to receive Obedience, for it might be that the 
Fathers Seafin was falſe, or might fall for ſome juſt Cauſe, which behoved to 
have its own tryal;and could not be received hoc loco againſt the Retour ſtand 
ing, but reſerved the ſame proxt de jure tobe purſued by ReduQion, albeitit 
would have been a good Detence, the time of the Service, to have ſtayed !f, 
Vid, 16 Feb, 1627, Lo, Covil contra Herd, 10 Feb, 1636, Murray, Witte 
ſome different thing is done, 


Donaldſon contra Brown, December 17. 1627, 


N-an AQton for Exhibition of Writs, Purſued by a Flaming born in the 


Low-Countrys, begotten upon the Daughter of Captain Donaldſon $c#5- 
man, by his Father who was a Flaming, and not a Native of this Realm, + 


inſt 33lam Brown, who was conveened for ProduQion of certain Bonds i 


is cultody, made to the ſaid Captain Donaldſon his Good-fir by his Moder” 
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Jo the which Purſitie, the Purſuer being a Pupil, *was Authorized by a Tato- 
ry-Dative given to him by the Kings Majeſty z and it being Controverred, if 
the King might give a Tutory- Dative to a Stranger, Native of another Realm, 
ſcing none could be Served Tutor lawfully to him in Scorland. The Lords 
Suſtained this Tutory-Dative, notas a general Gift of Tutory, but ad hwnc 
ifefum to Authorize the Pupil,as an Adminiſtration to aſſiſt him in the Aion 
libelled in hoc particulari negetio, even as it the Goodfir upon the Purſuers Mo- 
thers-fide had lett aTutor.co the Pupil ia his Teſtamentytor the giving of any par- 
ticular Eſtate by him co the Pupil, which would have been effeRual in hoc negotio, 
if it had been done in Teſtament, and not being done in Teſtament, the Þrince 
might grant an Adminiſtration als effe&nal in favours of the Pupil,for recoye- 
ting of that, which by che Law of this Kingdom might befal ro him, wherein 
if the King diſpenſed with his, own Intereſt, no other could quarrel the ſamine ,. 
2nd by the ſaid Grant of the Gift, the King had ceded his own Intereſt to the 
Tutor in favours ot the Pupil ; but the Lords Found, that there ought to be 
produced an authentick Declaration, and Tryal taken by the Magiftrars or 
Judges within whoſe Bounds the Pupil dwelt, that he was *the eldeſt Son of 
theſe Perſons, and fo that he was apparane Heir to his ſaid Good-fir, whereby 
he might be known to be that Perſon, who had Right to Purſue as apparant Heir 
to his 1a.d Good-fir tor the Writs libelled,according to the Laws of this Realm, 
which is not uſed,nor ey to bedone in Fats amongſt Scors-men, ARor, 
Lermonth, Alter, 8elſbes. Gibſon Clerk. 230 £2 Jn | 
Dickſon contra Hume, December 23, 1627, + + ; 
Nan ARQion Purſued by one Dickſon 35 HEir to his Father, againſt Fohn Hume 
of Slegden, for Payment of the Sum of 8000 Merks'payable ro his Father 
- by the ſaid Defender , and the ſaid Detender Excepting upon a Diſcharge 
of the Sum made to him by the Defun&,: which he produced ; and-the Pur- 
ſuer Replying, that that Diſcharge was conſigned in_ the Nottars/ Hands who 
prit the ſame, to remain with hit until che Deferider had perfefted an Obli- 
gation of ſo much of the ſaid Sum as was reſting vnpayed,. that the Obligation 
nightbe delivered tothe Detun&,' and the Diſcharge ro the Defender, and. 
being then Blank in the Sum unfilled'up therein, they were both conſigned in 
the Nottars: Hanis to be keeped by him, until the Sum ſhould be ibſert in the 
Bond , and that thereatter, the one Party ſhould. rake up the-Bond, and the 
other the Diſcharge z likeas the Nottar had the Blank-bond ſubſcribed bythe 
Detender yet in his Hands; and that the Diſcharge" was riven our of the Not- 
tars Hands violcatly-by another Petſon,who had delivered the fame tothe Par- 
Wt This Alledganee was found Releyant to' be proventby the'Norrar Depo- 
_ Wir, ad Wires inſect, their Depofitions, and by the-Declarztion of the 
: WW Perion, who was the away-raker of the Diſcharge violently, and was found pro- 
) Wed by their Declarations g neither was the Oath of the Party, Haver ot the 
Diſchage, and in whoſe Favours ie was pranced, found necefſary.rotbe. taken in. 
this Pro tion, bur there was alſo uſed for Proving of-zhe LT y, 2 
Writprodyced, ſubſcribed by che Defender, Haver of the Diſcharge,-grant- 
ug the Receiyitg of the Diſcharge from the Norrar,and Oiging Nim5Þ:W ar- 
rnd of at all Hands, and of all_Imputation which che; Norrar, mighs 
livery of dis Diſchar eto him z which, Writ the 'Zordz, Found 
h, 'a$ that he had only borrowed the, Writ from ghe;Norrar, 
on that .it had pot, become his Evident, likeas the Bl 
y the Nocrar, which che Lords Found, with.t 


hin Gerd hel the Reply : And iris to bo catfend thpts 
Pan baeet All gaace was Diſculs'd and Joupd evade, zhejore- 
u0Nettir and Wirtiefſes,” and he Wl away the Diſcharge, wete Orc ins 


-_— >, 


324 Tye Deciſions ofthe Loras of Skſſon, 1628. 


ed to be Examined ex of fcio\, and being Examined: ex of ficso, and thereafter 
the Parties being heard upon the relevancy of the Exception and Anfwer, thy 
ſaid Reply, was tound Releyant,and alſo found Proven by the ſame Depofition 
taken ex officio,and by the ſoreſaids Writs uſed in Supplement thevevt, Agr, 
Nicolſon & Crajz. Alter, Hope & Belſhes, Gibſou Clerk,  Yid- 22 Feb, 1639, 
Williamſon,' and the other Cafes there Noted. 


| Aitkin contra Hewart, Fannary 9, 1628. 
N an ARion'Purſued by Fohn Aithin 2s Legatar to his Mother againſt Mr 
Peter Heware one of the Executors;T eftamentars,for Payment of the, 
Litiſconteſtation being made, and ſome Exceprions adniirred to theDefender'; 
Probation, uponDiligence done by himand'rhe reſt of rhe Defunds Executors' 
there being chree Executors'of all, whereof hewas .only-one, for the recoyer. 
ing in of the DeſunAs Gear z and vpon Payment made ro fundty of the De. 
fun&s Creditors,” of Debtsowing by her to ther, and Incident being uſeg by 
this Defender 2g4inft the Son of umquhile A41exandtr Mowat, who was one' of 
the faids chree Executors, which umquhile £41exavder had the Keeping of the 
faids Writs, both Diſcharges and Diligences done z 1ikeas rhe Incidents bore, 
that the Writs foreſeids were in theHinds of the aid umquhile Alexander whey 
he died, and-were Intrometted with ſenfine by his faid Son, who was convened 
as Haver thereof, for Proda&ion of the fame with his Turots and Curators ge 
nerally, -' Th&-Lords would nor Suſtain this Incigenr againft this Minor, be 
then not of the Age of 11 years,but paſt 10 years'of Age,ſeing they Found, 
that he, nor no other;of that Age, being within x2 years, could be conveened 
as Haver,. for in thac Age they Found that he could nor be capable ſtrrq- 
miſſion, 2nd fo. thar:neither Jncident nor principal - Action' could be Purſug 
agaialt him hos nomine as Intromector + And this was Found, albeiriexwiyRe- 
plyed and Libelled alſo in the Summons ſpecifict; that the Wrirs Libelted wett 
in the Minors Fathers Hands the time of his deceale, andthen were inhis Ct 
ſtody, and'that ſenſfine the ame were im the Defendets Hands, who-meile! 
with theſe; Writs per, expreſſeam, and rerained the Pofſefſion thereof, and had 
them Rill in his Cuſtody z likeas alſo, in Fortification thereof, the Purſtergf 
tered to proye, -with - 6. Summons of the Tenor toreſiid, rhit the Defetider 
was Heir-to his Father, and ſo was ſubje@ 'in Law eo make the Writs forth- 
coming, which his Father.had when he died, and whetewith he HinWſelf had1h- 
crometted :: All which were Repelled, ſeing it was Fond that one of that A 
could not be capable ofIntromifſion, neither was'it reſpected, ther he was con. 
veened with his Entors andCurators generally, and \tould/not'be otherwiysSut: 
moned, ſeing he had neither Tutor nor Curator ſpecialty $iven to tim, "Af, 
Hope, Alter. 4iton, Stuart, Mowat & Leymonth, Sion Clerk.” '' Yid, tg fuk 
1638, B;;Marr, and;the Cafes there. ' R 13 2:17 Of r MO 
*  Rwlecontra L, Aiton, Fanudry 1x, 1628, © 1; 
N af AQion beewixt 2ule and the Laird of 3ton,for payment of 56p Bond 
contained ina Compr-Book of Deburſing, given ont b the laid. 
Rule Putfhier for the Defender, and conteſſed to hegwing to higi by. Y 
Defendtr;and Subſcribed with his Hand, The 269) Fas Fo Gid Sat 
ed Cornipt iticient to Produce this ARion, and t6, bt 'Oblig4ts, 1qozis 
Defender, albeit the ſaminie wis not Subſcribed d&fare Witudlies, 
beer ogy 
der ved,it ought | 
which LOT ehiepk he 


lazhce wis Repetled, except che Defen 
the Storm of he Fo Compe'1s th Wi F 
Alledged;” the Lords Found the Comp ngr to be i 
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nefſes, neither Found it neceſſary cher the Burſter ſhould prove the verityof 
the Subſcription, to cy or deteR of want of Witneſſes, except the ſite 
had been Alledged not to be the Detenders Hand-wrir, ' ſeing the Reaſon of 
the ſaid AR of, Parliament requiring Witneſtes was, thar the Verity of the 
Writs might be known, Actor, © Alter, Belfhes, 


E. Marr contra his Vaſlals, Eodems die. 

Nan Improbation betwixt the E. Mayy contra his Vaſlals, wherein the De- 
| fenders were conveened for Produdion' and Improbation. of Writs af the 
Lands Libelled,made to their Fathers, Good- firs” Grond-Gum and. other (pecial 
Predecefſors enumerat in the Summong,& to any other their Predeceſlors gene» 
rally, to whom they may ſucceed Fare Sanguin#, as uſe ixin ſuch ARions:/Jt 

being Alledged for ' L.Pitſligo,one of the Defenders,that no Proceſs nor Certj- 
fication could be given againſt him for any W rits made tohis Predeceflars,be- 
cauſe his Deſcent was from a Tecond Brother of Pitligo, whoſe elder Brother 
had Daughters, who of the Layg, would be Lincally and Generally Heirs 40 
their Predeceſſors is Sanguine 3 and which Divaheces had Perſons deſcended 
of them on life, upon whom the Defenders condeſcended, and who aa be. 
ing called, no Proceſs could be granted in this Ation 3 Andthe Purlger Re- 


plying, that theſe Heirs Female wexe dequded of their Ri in the perſon of 
the Defenders Predeceſſors, to whom he might ſucceed Jure Ranguiots, 4 
Lords Found the Exception Releyant, and no Progels to be white ;the 


appearand Heir to theſe Daughters were called; For this / eawltd, nat 

be Reir in Sanguineto that perſon who had Bairns of bis own, we 
were Deſcendents zet living,ſp that he could not be theright 

maintain, 'or who could be conveened to produce the Writs made to 
deceffors, there being others extant nearer in Blood, asfaid is, rodpSuceds 
Wy cn, viz. the Deſcendants of the elder Brother : And where it was Replyed, 
WH that the Right was devolved by the faids Daughters, inthe perſons of x 
| WH fenders Predeceſſors, to whom he was Heir in Blood 3 the;Lords Foung-never- 
| WH thelefs the Exception Relevant, for they Found a __ .Nece © dug 
Wl mon ſome to repreſent the ſaids Heirs. Female, ſeing.they were Authors to(the 
| Wl Defenders, who were called in his Right ; Andi the = Found hn thisCaute, 
- W and all the like Imptobations, that the Clauſe whereby the Defenders are cal- 
* Wy |<d for Produttion.of Writs, madeto any other rheit Predeceſſors, to who 

j they may ſucceed Jwre Sanguinks, befide the Clauſe of the 
y 

q 

L 


they are called for Produdtionof the-Writs made to theit ſpþecialPredecffors, 
ewnerat.in the Summons, ſuchasÞather, Good-fie, Grand-fir, -onght to be 
led, adjoyned ;.and underſtood, gs repearetd- in ilk ah racy Libelſed, 

% That the Defender called,is and ſhall wer eo peed prodtice only lWchWrits 


madeto any'ot the ſpecial Predeceflors, particu nanied Ifr che Sutmons, ra 
wry-a4 he may ſucceed Fwre Samfvinis ( grove 2 Arr 40 btw be mil) ja 
«*d Fre Sangyipriz) The Lords Finds, and Dedares; Arne gre as 1 


Rated, and ſubſequent to'ilk Predecefſor cotitdined iti the 
at. Clauſe is not. to be.taken, as if ithad only 
vent. Evidents made to any of the Defendety P, ew Ke 
ſpecially Deſigned in ebeSorkidhe} bet wing "Mid 


E- 


bale who are ſpecia 
Werkiood, both for the general/and: for the . And where 
aa gn yr arties, ay Reirs off oy irot: e'pf 


The Lords Finds no neeefſity to if 
Meehan, 1s Retrinſhed only tothe Writsy' of pet 
nel to thi Heir-male, or.of Tailzie: Pp, B 
*, 4iton, & Nicolſon, Alter. = = Monat Co Clerk. Fd, 5 Hark 
1630. 


a 
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1630, E- of Wigton. 13 March 1628. Lo, Cathcart, & 25 Janvary 1627.-John 
Start. 
Dowgleſ; and Acheſon contra Gilbert, Jannary 12. 1628, 

| two AQtionsto make Arreſted Goods forth-coming betwixt Dowyleſs and 

Gilbert Acheſon, two Creditors to Michael Gilbert, Miniſter of North. Ber. 
wick, who Arreſted in the Good-man of _—O_e hands ſome Moneyy 
adebted by him to the faid Debitor, and ſome Vitual for his Stipend, and 
deſiring him to make the ſame forth-coming; The Loras preteried Acheſon to 
Dowglaſs, albeit Dowglaſs had intented his AQion againſt North- Berwick before 
«Acheſon, and had cited him before the other : Likeas the day of Compear. 
ance in his Summons was paſt, before the other Party had raiſed his Sun. 
mons; which the Lords Fontid not to be any cauſe of his Preference, as the 
Party Alledged it ought to be, the reaſon whereof was, becauſe this priority of 
his Action was not found to beany more timelyDiligence than the otherParties 
was, which was done after him ; feing that firſt Diligence was raiſed, execute, 
and done before 1he Term of payment can of the Debt Arreſted, and the 
othet poſterior in time was found to have done all lawful Diligence,which could 
be required, ſeing immediatly after theTerm of payment was come heArreſted 
& upon the morrow thereafter he raiſed hixSummons8:now being in this {Gian 
as far advanced as the other Party was in his Summons, that prior n#wie Di. 
ligentia could not give the preference to the other, who had omitted to do 
nothing, but had uſed all lawful Diligence in due time, which could be pro- 
fitably and effeQually done; and therefore ſeing his Debt was anterior tothe 
other Creditors Debt, and his Term'of payment before the other Parties Tan 
of payment, and that he had Arreſted firſt, and before the Arreſtment made 
by Fin who firſt cited, The Lords preferred him, as ſaid is, and had no re- 
ſpect to the faid firſt Citation, In this Proceſs many of the Lords were of themind 
and' opinion, that an Action to: make 4rreſted Goods forth- coming, Intented 
betore the Term of payment of that Debt come, which is defired to be made 
forth-coming, albeit it deſire the payment to be made only after the Terad 
paymen tbe paſt,is nota juſt and lawful Diligence ; bur that another uſing Dl- 
gence, and Purſuing immediatly after the Term of payment, will be aps = 
to him. Ator. Aitor. Alter, Durnlop. Scot Clerk. Yid. 3 July 1628, Sin, 


Falconer contra Beatie, Jenuary 15. 1628. 

1 aRegiſtration by Falconer contra Beatie, whereof mention is made '#1De- 

cember 1627, Umquhile Robert. Beatie ,js obliged to pay to Audrew Wil 
1000 Merks,at the firlt Term after thedectaſe of the ſaid Andrew WilfowsMo 
ther z. the ſaid Andrew makes George Crighton Aſſigney thereto,' and after tht 
ſaid Georges Deceaſe, the Laird of&wihver is ſervedHeir to the ſaidGeorge Origh+ 
ton, and wages? ay Falconer Aſhgney to the- ſame, who Purſues William bur 
tie, as Heir tothe faid umquhile Robert, for Regiſtration. of the ſaid Obligation 
the Tenor ofthe Bond was to pay the Sum, asfaid is, after the deceafe ofthe 
Cedents Mother, and to pay Annualrent therefore for all TErms thereafter, 1 
and while the Sum were repayed. The Defender Aliledged,that this Bond could 
not be Regiſtrat at the inftance of the Aſſigney made by George Crighton:Helt 
becauſe George an g before the Term of payment, viz, before Andrew Wi 
Jons Mother, who was yet livitg, andthe Term of payment being 
to the firſt Term after her deceaſe, ſo that the ſaid George dying before tht 
Term, albeit the Bond be of the natureofan Heretable Bond, ſeing it bean 
Annualrent, /yet ſcing it. took not effe& in the Cedents lifetime, 'to becc 
Hegetable for the Gaule forefaid of his deceaſe before the Term, the Alled! 
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el that the Bond and Sum therein contained, pertained tothe Executors of the 
kid umquhile George, and coul 1 not pertain to his Heir, nor te-an Af ney 
made by the Heir. This Alledgance was Repelled by the Lords, andthe Bond 
found to pertain to the Heir of the faid George + And it being further Alledg- 
4, that the ſaid umquhile George obliged himſclf to the ſaid Andrew, the time 
fihe iid Aſſignation made to him, that if he had died before the ſaid Andrew, 
hat the Money ſhould return again to the ſaid Agdrew; and the ſaid Ardrew 
ing yet on life, and George dead, no other having Right from George could 
urſue therefore. This Alledgance was alſo Repelled, ſeing the Defender 
ther Alledged,that he had Right, from Andrew, nor had made payment to 
mw, without which this particular Bond was but perſonal, and would pro= 
xce Aion to Wilſor againſt Crighton only, but would not ſerve to liberat this 
xcipient, who remained Debitor z albeit he contended, that Crightons Aſ- 
mey, in reſpe& of hisBack*Bond preceeding, could not have Right to ſeek 
Sum 3 which was Repelled by the Lords, ARor. Falconer, Alter. 

# Clerk. Yid. 15 June 1627, Robert may 12 Decemb, 1627. Betwixt 
r Parties, vize falconer, 23 Feb. 1628, Naſmith. 


Finlaſon contra Luikup, January 16. 1628, 
Nan Aion for payment of Houſe-Mails betwixt Fizlaſor and Lvikup, the De- 
fender Alledging,that be _ purſued before the Town-Court of Edinburgh, 
the fame Purſuers Inſtance, forthe double Mail of the Houſe, he there pro- 
d an Exception, that he had delivered the Keys in Amguſt after the Sen- 
e of Removing at the Purſuers Inſtance, againſt him, which Keys was then 
fived by the Purſuers Wife, which Exception in that Judgement was found 
ant and Proven, and in reſpect thereof Abſolvitor was given,which De- 
t ſtanding he Alledged ought to produce Abſolvitor from this Purſuit; 
Lords Found this Exception nowayes Relevant to meet this Purſuit, for 
ſingle Mail of the Houſe Lybelled, for the Term interveening betwixt the 
tfendey and the Martinmaſs ſabſequent,in the mid(t of the which Termthe 
were Alledgcd to be delivered to the Purſuers Wife, ſeing the delivery of 
Keys in DT, was not ſufficient, to liberat him from the ſingle Mail the 
n forefaid, albeit it was found Relevant before the Town-Court to Elid the 
uit made there, for theDoubleMail, but the ſame was found ſufficient toElid | 
Purſuit, for all the reſt of the Terms acclaimed, except that one Term; 
the Zoxds Found, that that Decreet was enough to produce this Abſolvi- 
and that the Defender needed not to prove his Exception in this Judge=« 
It de ov0 again, viz, anent the receipt of the Keys, but Found it ſufficient- | 
roven by that other Decreet, albeit the Purſuer contended, that it qught. 
0 to be proven in this Judgment, quia deduFa coram uno Judice non pro- 
cram alio, ſpecially inan inferior Court, - and where the Caſe alſo Differs, 
Purſyjt being made upon violence for double Mail, and this Pprſuit for 
je Mail, whereby the Adions differed, which was Repelled, and the De- 
t found ſufficient, ARor. Lawtie. Alter. Aitor. Gibſon Clerk, 


Allans Executors contra Lauder, Eodem dies _ _. .. __ 
nAQion betwixt Allans as Executors Confirmed ad owiſſato their Fathers-. 
ds, againſt one Laxder, *as Intromettor with his Wites Goqds after , 
zeale, and which Wife, being the Purſuers Mother had Intrpmetted with 

omitted Goods , and was Married upon the {gid Lander pow: : : 
ader,her ſecond Spouſe; The Lords Aſſoilzied from this Purſuit, .be * 
$ Found, that the Huſband Defender, having only continued, after *"-þ 
$ Deceaſe, in the Poſſeſſion of his Goods, which he had before his, Wife.. 
20d while they lived together, that continuing © of the Poſſeſſion xe-., 
by him, there  $-anro other Dend lybelled of any other — 3 
Sſ\4 


| 
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with anyGoods of his Wifes de novo,after her deceaſe,belides that which he had 
in his Marriage,it could not make him vitious Poſlctor, nor produce this Agz. 
on againſt him,as againſt a wrongous Intromettor, but the Furſuer might cauſe 
Confirm the Wifes Teſtament , and cauſe Charge the Defender to do the fame, 
Ry they would evi the Deads part, and it would be made lyable tg 
them, for any thing they might eviR againſt the Detunt, for her Introniſ. 
on with the ſaids omitted Goods, out of her firſt Huſbands Teſtament. Agy, 
Gibſon, Alter, Hart. Gibſon Clerk, Vid March 20, 1629. Knows contra Kee. 
land, Feb. 7. 1629. Brous contra Dalmahoy. b 


Naſmith contra Ruthvens, Fanuary 18. 1628. 
N a Suſpenſion betwixt Na/with and Ruthvers, wherein Hary Naſmith hay. 
I ing obtained Sentence againſt Alexander Crichton, as Executor to un 
quhile the Laird of Ruthven before the Commiſlar of Da»ke!, for paymenof 
a Sum contained in the L, Ruthvens Bond, and having Arreſted for ſatisfi 
of that Decreet, in the.hands of the Relic of the fatd umquhile Laird of 3w 
ver, and in the hands of the now La. Rwibven, certain Goods and Gear; 
This Arreſtment and Decreet foreſaid, obtained by him, is rransferred before 
this ſame Judge, viz. the Commiſſar of Dankel, inthe Perſon of James Nu. 
with, as Brother and Heir to. Hary aGie? ;, and the ſaid Relic, and now Lairg 
of Rathven are decernedto make the Arreſted Goods forth-coming, beingre 
ferred to their Oaths, and they holden as Confeſt 3 Which Decreet being Sub 
pended by them. The Lords Found, that the Commiſſar of Dxnkel might be 
Judge to an AGion of transferring of his own Decrect 3 And ficklike Found, 
that he might be Judge to AQtions purſued at the Inſtance of Heirs of any De- 
fund, albeit he might not be Judge toACtions, where theDetenders were purſued 
as: Heirs to DetunRsz For the Purſuit of any purſuing as Heir, hindered not 
the Commiſſar to proceed in any Action, where the matter drawn in Contres 
verſie, and where the nature of the Action was proper to ſuch confiftorial Jus 
riſdiQions,and here the Obligation, which was the ground of the Purſuit,nade 
to Hary,was Heretable, and therefore the Decreet thereupon was transfered 
in his Heir, who had the Right thereto, ſeing it would not belong to Hay! 
Executors,except for by-gone Annualrents owing before his deceaſe. Andtheres 
fore the Letters were Found Orderly proceeded,notwithſtanding of theRew» 
ſons of Suſpenſion,containing the two Arguments abovewritten, This laf part 
was altered upon the 23. Feb. 1628, where the Sum was Found to pertainto 
Hary's Executors,and not to his Heirs,as is there obſerved,and conſequently the 
Decreet obtained at the Inſtance of the Heirof Hary was null, Fid, Novww* 
ber 28. 1621, L. Greenock, March 26, 1624, Liddel contra Robs, March 27 
1528. Irwin contra Toung, Decem, 13. 1627. Falconer, 


Lo. Lindſay contra La, Aiton, Eodeme die. 

T* a Suſpenſion betwixt the Lo. Lindſay and the Lady Aitog, of a Decrit 
obtained before the Commiſlars of St, Andrews, for a Houſe-Mailin C 
pertaining to the Lo. Lindſay, poſſeſt by her 3. The Lords reje&ed that Redo! 
of Suſpenſion, bearing, that the Sum-decerned was anhundered and tw! 
pounds, and ſo out with the bounds of his proceeding, being a Civil Matte 
eiz. ForHouſe-Mails,albeit referred to the Parties Oath,ſeing he could not Jud 
by Oath, where the matter exceeded fourty pounds, notwirhſtandingwhe* 
of the Decreet was ſuſtained, being for three Terms of an Houſe-mail, and 
each Terr being fqurty pounds, the Matter behoved to be reſpected, 35 
ſeveral Heads, and fo in effe totidem Libel/i, albcit all; were contained in 
Purſuit, In this Proceſs the Lords Found, conformto. the Cuſtom obſerve 
that the Commiſiirs of Edinburgh, in civit Matters which are refereed wm + 


0a 
and 
that 
rete 
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Oaths, cannot Judge in Matters, where the ſame exceeds an hundred merks, 
2nd the other Inferior Commiſſars, where the ſame exceeds fourty pounds,and 
that their Decreets are null, ifthey contain any more in civil Matters, albeit 
reterred to the Parties Oath. ACtor. Stnars. Alter. Aon. Gibſon Clerk. 


Seaton contra Seaton, Eodeme die. 

N a Purſuit by Seaton, as Executor Dative to his Goodſir, and having li- 
[ cence againſt Seaton: of Scheliz, for payment of certain Duties of Lands per- 
raining to the Puriuers Goodtir, Intrometted with by the Defender,of many 
years bygone, contained-in the Summons; The Lords Found no Proceſs upon 
that Purſuit, while the Purſuer produced his Goodfirs Right to the Lands, 
whereof he acclatmed the bygone Duties from the Defender ; and Found,that 
his Licence and Decreet, decerning him Executor Dative, was not enough 
tobea Title, to give him intereſt to Purſue this AGion per ſe, without the 
production allo ot his Goodftrs Right forefaid, no more than his Goodfir, if 
he were living, would be heard to Tun without ſhewing his Right tothe 
Lands for his intereſt 3 4nd his Kxecutor could be 1n no better cftate, net- 
ther was it refpe&ted, that the Purfuer offered to prove the ſame cam proceſſns 
40d that he Alledged, that his ſhould be fufficient to him, who probably 
could not have his Goodfirs Right, he not being his Heir, which was Repel- 
d, and this Kight forcſaid was Found neceflar to be ufed for his Title, Ator. 
Nicolſon. Alter. Mowat. $:8: Clerk. 


L. Halkerton contra Falconer, Bodems die. 
IN a double Poynding betwixt L. Halkerton and Hew Falconer, Commiſlar 
of Marray, who both acclaimed from the Laird of Afardes, certain Sums 
(Money, adebted by him to Falconer of Ballandro, who wascom- 
mn Debitor to both the Parties, the one, viz. Halkerton ſeeking the ſame from 
Wardes, as Aſtigney made thereto by Bafardro; and the Commitlar ſeeking 
fame, as a Creditor, who had Arreſted in Alardes hands, and had 
btained Decreet againft him, to make certain of the Annualrents of the prin- 
ipal Sum forthcoming to him, upon AFardes Oath and Confeflion, whereto 
© had referred the Debt, and whereupon he had obtained. Decreet before the - 
ds, in June 1627. for ſo many of the Annualrents,which AZardei then in his 
Dath had granted him to beadebted; for the prineipal Sum was not Arreſt» 
vie, bcing owing by an Heretable Bond; Hatkertons Afﬀignation, was before 
ie Arreſtment, which Arreſtment was execut in a9 2625. andthe Annual- 
2165 controverted for, were for the years 1626. and 1627. and ſofor the 
#0 Cropts, after the year wherein the Arreftment was execut, albeit m the 
tcurion, both all the bygone Annualrenes, and alſo the Annuatrent. for all 
terms and years to come were Arreſted. The Lords Found,thar the Arreftment 
ould not cxrend to any Annualrents of any years tocome, ſubſequent after the _ 
me of the executing of the Arreftment, albeit rhe fame was ſpecific® made, 
Nd of bygones,and in tne coming for they Found,that the Annualrencs of 
ears thereafter could not be Arreſted, by that #rreftment, and that the fame - 
ould not extend thereto, but only to the Annualtrents owing, and which 
i Dcbitor was owing at the time, op to fuch Terms as was begun, and ryn- 
ig at that time, and could not comprebend Ferms which began after the - 
neltment 5 and therefore preferred the Aﬀſigney to: the Arrefter,, norwinh- .. 
ang of his Sentence, which decerned him tobe payed by elferdes;,of theſe 
0s forcfaids, and ſuperceeding the Execution, whale . the Terms deoern- 
ſhould be paſt : 4nd Found the Affignation preceding the. Agreffawar to 


the Alligne 


—_ 
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Terms of the Annualrerit, after his Afſignation, and before the Arre(tment, 
which was as good as an Intimationz neither was it reſpecied, whar the 
Arreſter Alledged , thar the Debitors ſelf had received payment divers 
years of the Annualrent from Alards, lince Halkertouns Aſſignation, which 
he Alledged to be a preſumption of Simulation betwixt the Cedent ang ry 
Aſligney yz which was Repclled, in reſpect of divers other years fince, ang hy 
before the Arreſtment, payed to H.lkertoun, as Alligney ; and to the ac ll * 


CE 


ligney was preferred. Aftor. Hope & Falconer, Alter. Gibſon Clerk, wr 
contra Mckenzie, Fodem die, : Int 
N a Removing betwixt contra Mckenzie, the Purſuer deſiring Re. W ten, 


movivg from her Terce, whereto (he was Kenned and ſerved 3 and the De- rw 
tender Alledging, that he bruiked the two part with the third pro indivjjy 
and he could not know what was the PurſuersThird,to the ctfeQ he might ke, N 
move there-from,ſeiog all the whole Lands were Mountains,and Grals-ground, 
and not Arrable Lands, whereby the Terce could be known by it lelf, which i 
cannot be in this caſe where all is in Graſs & Paſturage. The Lords Repelled the Tate 
Exception foreſaid,of occupying pro indiviſo ; But the Lords Found, that if the Auth 
Defender would offer obedience to Remove from the Third, that then they 


would grant Commilſion, either to the Sheriff, or to ſome ordinar Judge, - any 
ther to Stent the whole Lands, and the holding therecf, that the Purſuer Who 


might have theThird part of the Sowms,& the right of Paſturage upon the Lands 
proportionally, conform to the relation tothe Two part 3 fo that the Defen- 
der ſhould hold no more Goods thereon, but according to the Two part « 
the Sums, whereto the whole Lands ſhould be extended,that the Purſuer might 
have liberty, as ſaid is, to Paſture according to the proportion of herTerce; 
or elſe that the whole Lands ſhould be mett and meaſnred by the ſaid Judg 
&that the third part thereof ſhould be Jaid aparr tothe Purſuerfor herTerce;ff 
tobe uſed by her at her pleaſure; andthatthe Defender ſhould havenonore 
but the quantity of the two part of the Lands, being juſtly mett, as laid is; 
and which Tryal the Lords Found might be taken in this ſame Action of Re 
moving, if the Defender did offer therein obedience to Remove, Attor. Gib 
ſon.” A\ter, Mowat, Gibſon Clerk, 


Edington contra Tennents, January 24, 1628, earan 
N an AQtion for Mails and iZuties of the Lands of C/at#ie, at the inſtance of Mike w+ 
James Edington, againſt the Tennents thereof: The Lords ſuſtained the 
Purſuit, the ſame being Purſued for the Farms and Duties of the Lands, of ii 
the Cropt 1627.the Summons being raiſed in December, the ſamine year 1637, 
and ſo before the Terms of payment were paſt, viz,. Before Candlemaſ, (ing 
the Lords Found, that the ſamine might be ſought by Purſuit and Proceſs, a 
ter the Legal Terms, viz, of Whitſunday and CM artinmaſs were paſt 3 
Decreet following upon that Proceſs expreſly containing, that the Defende 
ſhould only be Decerned to pay after that Candlewaſs was paſt, 1 
Clerk. Vid.26 June 1628, Lady > hl 


Otwirl 
&, with 
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7 ing 


Aidie contra Gray, Eodem die. | 
0bn Aidie Purſues Joby Gray in Leith, for payment of a Debt owing to hin 
by the Defenders Father, for which payment he was conveened as lntrc 
mettor with his Fathers Goods, &c. The Defender Alledged, that he coul 
Not be Purſued as Intromettor,ſeing he was Confirmed Executor to hisFathe 
which Alledgance was ſuſtained, in reſpe& whereof, The Lords Found 
. Proceſs againſt him hoc nowine, as Intromettor, and nevertheleſs that the De 
fender was Confirmed Executor poi# hanc litem ceptam z yet the ſaid Alledg 
ance was ſuſtained, ſeing he was Confirmed within year and day after i! 
Defun& his Fathers deceaſe 3 But the Lords in the ſame Action faſtained Pre 
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ce againſt the-Defender as Executor;ſeing he himſelf was Exteutbr, whawas 
conveened as Intromertor, and fo there was no realon'to put The to arly 
new Proceſs againſt _ ſeing he had'oncededaced His ProcefsL fy, 11 A 
lawful manner, againſt him who then was only 1titromettor 3 and his beirip 
Fxecutor ex po? fadFo, by that Deed done by him Tince, contd bt ifhped 
the courſe of his proceeding againſt him in this ſame procedure, ds Executor 3 
aibeit if any other by the Defenders ſelf had been Executor, 'the Party 
b-hoved to purſue that Executor by a new Proceſs, and the Protefs apairiſt the 
Intromettor would have ceaſed, and ſb the Defender being Ex6ctor, had 
beneficium Imventarti, which he as Intromerttor could hot have, Attor, Prinmt« 
roſe, Alter. Mowat, Hay Clerk. 


Thomſon contra Kilgour, Eodeme die, : 

N a double Poynding betwixt Thomyor and Kilgour, The Lords Decerned 
] Kilgour to be anſwered of the Maills of a Tenement, and preferred ham ta 
Thomſon, ſeing Kilgour was Infeft in the Property of the Land, by a publick 
lafeftment, four days before the Seafin of an Annualrent, given by that ſame 
Author of Kilgouwrs Right to Thomſon alſo, albeit T howſons Right depended 
upon a Procuratory of Refignation made in his favours by the common Au« 
thor, for Infeftment to be given to him of that Annualrent, diverſe years be- 
fore the Heretable Right made to Kilgowr, to the which date of the faid pre» 
ceeding Procuratory , he Alledged, that his Seafin ſhould be drawn back, and 
that he ſhould be preferred to the other, eſpecially ſeing fince the ſaid Pro. 
wratory he had uplifted the Malls of the ſaid Tenernetit, for ſatisfying of his 
kid Annualrent divers years, which ought to Corroborat his Right in this 
Pofſcfſor Judgment, ſing alſo that his Sealin pony upon that Procura« 
vry, was but four days after Kilgour Sealin 3 notwithſtanding whereof Kik 
was preferred. AQor. Dunlop. Alter, Gibſon Clkik, 


Kennedy contra Mcdougall, January 25, 1628, | 
N a Suſpenſion betwixt Kennedy and M*dougal, K being Decerned, as 
lawfully Charged to enter Heir to her Fathet,to pay ADebt of her Pathers, 
phich Decreet was given againſt her, ſhe Compearing, and offering to Re- 
nounce to be Heir; and a Term being divers times aſſigned to her Com» 
pearand to produce the ſaid Renounciation, and failzicing to do the ſamine, 
e was Decerned, as lawfully Charged i foro contradiForio, as ſaid is, This 
Uecreet was Suſpended upon Produdtion of a Renounciation to be Heir, which 
RenGunciation the Lords Found might be received by way of Suſpenſion, 
otwithſtanding of the foreſaid Decreet given againſt her Compearing-as ſaid 
, without any other Proceſs for Reducing of that Deereet, ſing the Suſpen« 
et was then at the giving of the Sentence, and yet was this time of the rea» 
| os of the Suſpenſion, (till Minor. ARor, Nicolſon. Alter. Primeroſe. Scos 


| 
) 


L. Drum contra Tennents of L. Leſmore, 26 Fanuary, 1628, | 

| N a Sulpenſion betwixt L. Drums and ſome Tennents ofthe &. Leſmore, for 

{ Suſpending of a Decreet of Spolziation of Teinds, obtained before the 

bim-amitlars of Aberdere againſt them by L. Dram, the quantity wheteof was 

Xrred to their Oaths, and they holden as confeſt, upon the- quantity Libel- 

%and for not Compearance a Lecreet was given conform tothe Libel, which 

Suſpended, becauſe it was manifeſtly known), that ſuch quantities of Corns 
Tt grew at any time upon the Lands Libelled z and therefote the Charger 

ud be holden, either to take the Suſpenders Oath; yet upon, the quineity;.. 
thſtanding of his Sentence, or elſe he ſhould prove the quamityybrbers: 
take it to his own Oath de credwlitat?; and the ether Pdny opponinghir. 
Te 2 Decreet 3 
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Decreet, the Zords Found it not reaſonable to allow the Quantity containeq 
in the Sentence, which was notour to be exorbitant, neither would they 
aftri& che Charger to refer the ſame again ro the Suſpenders Oaths, nor take 
their Oaths now after Sentence upon their own Contumacy, and fo thar he 
could not be compelled to prove the Quantity, he having choſen Probation of 
before by their Oaths, and they not compearing as ſaid is; but if the Party hag 
been preſent, they thought it reaſonable that he ſhould give his own Qath 
ſuper credulitate, and as he might learn by true Information what the Quantity 
was : 2$ was done before in the Aion of the like nature, betwixt Mr, Reber; 
Lumſdale contra where the Obtainer of the Sentence being preſent at the 
Bar,was ordained to give his Oath; bur becauſe the Charger had obtained a Sen- 
tence of Spuilzie of Teinds of the ſame Lands, againſt the ſame Parties, for other 
years beſides theſe controverted, which was recovered upon Probation, wherehy 
the Quantity was proven by Witneſſes ; and becauſe the Laird of Draw ya 
nor preſent to give his Oath ſuper credulitate, as was 1n the other Caſe where 
the Party was preſent, therefore the Lords reſtricted the Quantity of this Seq- 
tence to the like Quantity,which was contained in the ſaid former Decreet ob. 
tained upon Probation, and found the Letters orderly proceeded therefore, 
and no more, Actor, Mowat, Alter, Davidſon, Gibſon Clerk, Vid, 13 ay, 
1625, L. Duffus, and the other Caſes there cited, 


Adie contra Gray, Eodems die, 

N the Cauſe betwixt 4die and Gray, mentioned ſupra, Fanuary 24, 16:8, 
the Putſuit being Suſtained againſt the Defender as E-xecutor, albe' cone 
firmed poſt litem ceptam; and therefore the Defender, who by the Confirma- 
tion had beneficium Inventarii, Alledging that the Goods confirmed wereex- 
hauſted by Payment made by him to Creditors of the Delun&, to whom this 
Defender was Cautioner for his Father the Detun&t, who had Regiſtrat their 
Bond againſt this Excipient, the Terms of Payment being all by-paſt, andthe 
Bonds Regiſtrat betore the Intenting of this Purſuit, and Payment alſo made 
before the ſame, This Exception was Suſtained, albeit che Purſuer Replyed, 
that this Defender being oblig'd as Cautioner for his Father, his paying ot the 
Creditots, could not make Defalcation of the Defunts Goods to the» Defen- 
der, ſeing the Defender behoved here to be confidered as another Creditor of 
the Defunts ; and fo ſeing the Purſuer had Intented his Acton againſt him 
for his Debt, before he was confirmed Executor, he catinot be debarred, but 
muſt have the Defunts Goods made forth-coming to him, being firſt ig his 
Diligence, there being no Purſuit moved againſt tne Excipient by any other 
of the Defunas Creditors ; for albeit he was Cautioner for the Defund, and 
had payed for him, yer that behoved to be reſpeted, as done for, Liberation 
of his own Debt, he being bound himſelf, and cannot have reſpe& to the Dt- 
funs Debt, no Purſuit being moved againſt him as Executor to the Defund, 
but as a Cautioner who was perſonally oblig'd, neicher can the Relict ſeeking 
upon the DefunRs Gear by the'Defender, which makes him a Creditor tothe 
DefunR, be reſpeRed to be more valiable ro him, but from that cime wien 
he was confirmed Executor,and that is after the Purſuers Diligence, fo thit his 
being full-handed with his Fathers Goods, they cannot be retained by him fot 
ſatisfying of his own Debt corally,and to prejudge the Purſuer of his,but ought 
to be made forth-coming proportionally to them all prorare, This Rep! 
was Repelled, for the Zords Found the Defender might detalk and exhauſt 
the Goods in the Teſtament, for Relief of the Sums payed by him before tht 
Tntenting of the Purſyers Cauſe, wherein he was preferred to the Purſue, 
albeit he Intented this Cauſe before the Confirmation, bur if the Payment h! 
been made fince the Intentiog of this Cauſe, it would have been more agg” 
adl* 
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tble,if it ſhould have been allowed to the Purſuers prejudice z likeas the (e- 
cond February 1628, in this Cauſe, the Defence being retormed and reſtricted, 
chat he was only Cautioner tor the Father, whereot the Terms of Payment 
were paſt before the Intenting of this Caule, albeit neither Sentence nor _ 
ment was before this Cauſe,yet he had Rea(on to retain for his Reliet of the 
Debrs confirmed, whereof the Term was palſt as (aid is, for he was an inevitable 
Debitor. This Alledgance was Repelled, ſeing no Payment was made before 
the Confirmation, and (» he ought only io come in pro rata with the other 
Creditors, Actor, Alter. Mowat. Hay Cleik. #id, Penult Fan. 16328, 
Tobn Stuart, 16 Feb,"1628, Marſbal contia Byres, 


Captain Annand contra Tennents, Bodem die. 

þ a Removing by Captain Annand againſt his Tennents, the Defenders Al. 

ledging that they were Tennents to their Maſter, who was Infeft 
in the Lands libelled before the Purſuers Seafin produced,and by vertue theres 
of who had been ſundry years in Poſſeſſion, The Lords Suſtained this Exce 
tion, the ſame being proponed tor Tennents, and Found no neceflity that the 
Detenders being Tennents ſhould be compelled, either to Alledge that their 
faid Maſter was Infeft by one having Power, or that he was ten years in Poſ- 
ſeſſion of the Lands, but Suſtained the ſamine, without Alledging any fur- 
ther, Actor, Dunlop, Alter, Mowat, Hay Clerk. Vid, 7 Dec,1627, L,Bamf, 
where this ſame was done. 


The Commiſſar of D#nkel contra Abercrombie, Fodem die, 
{8 He Commiſſar of Dunkel Purſues one Abercrombit as Heir to his amquhile 
Father, which Father was Tutor- Dative to a Minor,for Payment of the 
Duties of the Minors Lands the years of his Turory, and: which were craved 
either as Intrometted with by the Tutor, or propriy omiſſionem, tor not med- 
dling with them, was ſought trom him, to whicu Duties the Commiſſar was 
made Aﬀigney, In this Purſuic the Defender being conveened by ſundry Al- 
ternatives, one whereof was, that he behaved higpſelt as Heir co his Father, 
by .payment of ſundry of his Fathers Debts fince his Fathers deceaſe to his 
Creditors, The Lords would not Suſtain this Alternative, tor they Found, 
the Paying of the Fathers Debts by the eldeſt Son, qui erat apparens heres, 
could not make him to be that perſon to repreſent his Father as Heir, nor as 
erens ſe tanquam heres ; ſicklike the Lords Found, that the Minors . Father 
ying Infett in Lands, and being by vertue thereof in Poſſeſſion of. the ſame 
divers years, and at the time of his deceaſe, the Tutor ought to be Compt- 
able for the Duties of the (aids Lands, alchough never Intrometted, with by 
him,ſeing he ought to have Intrometted therewith,or to haye done Diligence, 
and ſhew where he was debarred lawfully;and wherein the Zords Found theTu- 
tor to be lyable ro the Minor,a!beit the Minor was not Infeir, for that behoved 
to berepnte the Tutors fault, who ought to have procured theMinor to beInfeft, 
hisFather dying Infeft and in Poſſeſſonzalſo it was Found, that no Pracels could 
be granted againſt the Heir of this Tucor- Dative for any omiſſion of theTutors, 
ſeing the Tutor had never found Caution de fideli adminiſtratione after his Tu- 
toryz and as without Caution the Tutor could never have purſued av2, fo ic 
Ws Found, that except he had found Caution, he could not þe purſued by the 
Minor paſþ2; which Deciſion is hard, becauſe it was ſeen and ſhown to the Loras, 
that the Tutor had accepted the Office, and had Sworn and made Faith betore 
2 Judge, that he ſhould do his Duty, ſo that his omiſſion to do that which was 
$ own fault, ought not to have been found profitable to him': Bur ſo rhe 
Lids Found, albeit no Defender was compearing to diſpute in this Cauſe, but 
curred to the Lords allanerly in confidering the Proceſs, Actor. M'eil, Alter, 


HayClerk. Tr 3 E. Roxburgh 
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E, Roxburgh contra L, Langtoun, Eodem die, | - 
N aSpuilzie of Teinds by the Earl of Roxbargh againſt the Laird of Lye. rl 


toun and others, it being proven that the Corns Spuilzied were atter the Pell 
Spuilziation caſten in the L, Zangtouns Barns, and were Threſhen there, 162 

and thereafter Diſponed of by him : The Lords Found this Receipt, and UC. 
ing of the Corns, to be a Ratihabition, and conſequently Found the Spuilzje N 
proven againſt him, albeit he was not the actual Spuilzier, but that others were I 
proven to have aQually committed the AQ of Spuilziation, AQtor, Nicelſoy, I loft 
Alter, Hay Clerk, ſcenc 
Bar, Achyle contra L, Mciclain, Evodemn die, laids 


N an Improbation Purſaed by the Baron of Achyle againſt M*clain, The bent 
i Lords Found that the Purfuer being Inteft in the Lands Controverted, 
whereof the Evidents were called in queſtion by Right flowing from the ough 
Biſhop of the 1ſNes, who was libelled to be Heretably Intetr in theſame Lands, Ceptl 
and was Author to the Purfuer, might call for Production and Improbation of Alter 
all Writs of the ſame Lands,made to 'the Detender by the ſaid Biſhop of the 1627 
Iſtes,albeit the Purſuer ſhew'd not where the Biſhop was Infeft himſele, ſeing ns 
he called only tor Production of Writs made to the Defender by the Biſhops 
ſelf; for as the Biſhop mighe himſelt Purſue the Defender for any Writs of MW: J'N 
theLands, made by him to the Defender perſonally,albeit he had never been [n+ a 
fefr,ſo might this Purſuer having Right trom the Biſhop comperently ſeck the MW 4onr) 
ſame, for the Biſhop was ineffe& common Author to them both, and ſo mighe 
ſeek Improbation of the Writs made by himfelf to any of them as ſaid is : And 
this was Found, albeit that it was Alledged, that one who was not Tntett could 
not purſue a Party for quarreling of a Real Right of Lands, that Pwfuir being 
only competent to them, who had a Real Righr themſelves, and which might 
produce the like Action, ARor, Hope & Mowat, Alter, Nicolſon, Hay Cle 


D. of Lenox contra Howſtoun, Fannary 29, 1628, | 
| by a Removing by the IYake of Lenox againſt Howſtown, for Removing ffom 
I the Houſe and Yards of 7nchinnan, pertaining to the Duke : The Lud 
Found a Rental made by umquhile Lodovick Duke of Lepox to this Defender, 
whereby he was Rentalled kindly Tennent to the Duke of Lexox,and hisHeirs 
in ſome Acres of Land,and alſo in the keeping of the ſaid Houſe of Inchinuas, 
to be a ſufficient Title to exclude the Purſuer from this Aon of Remonri 
of him from the ſaid Houſe, wherein he was Rentalled Keeper as (aidis 
the Exception founded upon the ſaid Rental was Suſtained, albeit it was Re- 

lyed, that the ſame Rental was no Title to exclude the Maſter from the uſedf the E 
his own Houſe, neither was a Rental of that Tenor, viz. appointing one to firma 
be Keeper ot the Houſe, of that force asto give a Warrant to the Receiyer,to Ator 
keep the ſame longer than the Granter pleaſed, ſeing Rights to keep Caſtle thir 
and Houſes are conſtitute bySecurities of another Nature, and more yalid inLav 
than ſuch Rentals can be of, likeas he-Replyed, that the Houſe and Yds N 


are all decayed, by the negleR and abuſe of this Defender,whereby he had fal- 0 
len from the benefite of the Rental ; all which was Repelled, che Excep- BW Oath 
tion Suſtained, Actor, Hope & Burner, Alter. HayClerk, Huſb 

. Lo, Whittinghame contra Spence, Eodems die, From 


N a Suſpenſion at the inſtance of the Lo, Whitinehame againſt Spence; The ber, 
Lords Found, that a Party in whoſe favours ſome Clauſe of a Contrat 
conceived, albeit he be not Contracer if that Coat may reiſe ſummit 
Charges upon that Clauſe,againſt the Party oblig'd to fulfil the ſame to hin) 
and that he needs not to ſeek Implement thereof by an Aion, or by ſeek: 


Regiſtration of the ContraR at his inſtance, but that Charges may be rail 
thereupol 
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thereupon ſummarly, which the Lords Suſtained, the Contra being Regi- 
ſtrat before, betwixt the principal Parties Contracters. ARor. Douglas. Alter. 
elſhes, Vid, Decem. Firſt 1630. Feuarsof Chapelton, 9g. Jar. 
1627. Herring, Jan. 15. 1635. Shanks, 


$1uart contra Tennents of Coldinghame, Penult January 16283, 

N a Removing purſued by John Stuart contra Tennenrs of Coldinghame, The 
Lords Repelled ,an Exception proponed, for the L, of Wedderburn, upon his 
Iakttment of the Lands lybelled, flowing from his Author upon whom he conde- 
ſcenced,by vertue whereof he A4lledged he was twenty years inPoſlefſion of the 
fids Lands, which Exception the Lords Found not ſufficient to defend him, al- 
beit clad with ſo long Poſletſion, againſt this Removing, except he alſo had 
Alledged therewith, that his ſaid Author was [nfeftin the ſame Lands; for he 
ought to condeſcend, that he was Infeft by one having power, otherwiſe theEx- 
ception was Found , could no ways be Kelevant. Actor. Stnart & Craig. 
Alter, Hope & Belſhes. Gibſon Clerk. Yid. Feb. 17. 1627. Douglas. Decem. 7. 
1627. L. Bamff. & July 15- 1628. Lady Maxwel. Jan. 26. 1628. Captain 

Annand contra his Tennents , Decem, 9. 1626. Lo. Bucclengh. 


Le Clackwannan contra L, Balnamon, Eodem die, 
N an A&ion of Poynding of the Ground,at the L. Clackwannans inſtance, 
againſt L, Balnamon, an Exception being proponed for Arbwihnet of Fin- 
donry, upon an Infeftment of an Annualrent, out of the Lands Lybelled, by 
vertue whereof, he was year and day in Poſſeffion of the ſaid Annualrent, out 
of the Lands contained in his Infeftment, whereby he Alledged, that the Lands 
could not be Poynded at the -Purſuers inſtance, for the Purſuers Annualrent, 
but with Reſervation of this ——_— Right. This Exception was Found Re- 
levant, notwithſtanding of the Keply, that the Purſuer «Alledged, that his 
Infeftment was prior to the Excipients, by the ſpace of an year, and both the 
faids !Infettments being bale, bis, Priority behoved to give him preference z 
Likeas he Alledged, that his Right was not onlyuprior, but was alſo in effect 
made publick, by Contirming of the ſame by the King's Maje#y,and Regiltrati- 
on of his Seafin thereof, in the publick Regiſters; which Confirmation, albeit 
the Inſeirment was granted tobe holden Baſeof the Giver, with the Re- 
giſtration forelaid of the Seafin, being Inſert in publick Regiſters, made the 
Obſcurity of his Right to ceaſe; Likeas he was in Poſleflion by receiving of 
a Terms Annualrent, from the Giver of the Infeftment, before the Excipient; 
all which was Repelled, ſeing he was not year and day in Poſſeſſion, before 
the Excipients Right and Pollcfſion 5 Likeas the Lords Found the ſaid Con- 
firmation and Regiſtration, made it not publick, the Holding, beeing Baſe.. 
Actor. Hope, Alter, Gibſon. Hay Glerk. Vid. Novem, 17. 1627. betwixt 
thir ſame Parties. 
Lo. Gray contra Graham, Eodem die. | 
þ an AQtion by the Lo.Gray contra Mr. James Graham and his Wife, found- 
ed upon a Promiſe made by them to him, which was referred to both their 
Oaths. The Lords Found, that the Wife ought to give her Oath, albeit her 
Huſband Alledged, thag her Oath of the Law ought not to be taken upon the 
Promiſe lybelled, . ſeing the Purſuers Summons bore the ſame to be made by 
ber, inthe time of her Marriage, with this preſent Huſband, and fince they 
were Married together,ſo that ſhe could not Depone thereon; for albeit ſhe 
ſhould confels the Promiſe, it would neither be Obligator againſt theHusband, 
it he ſhould' deny the making of any Promiſe, -neither would it be Obligator 
gant her ſelf, albeit ſhe ſhould ſurvive her Husband, the ſame being; made, 
4 the Lybel confeſſesin the time of their Marriage ſtanding, — 
Tt 4 whereo 
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whereof, the Lords Found, that (he ought to give her Oath , and then the , 
Lords would conſider, what effe the ſame ſhould produce. AQor. Chaip, Al, p 
ter, Ruſſel. Hay Clerk. a 
Meldrurm contra L. Clunie, Eodem die. | t 
N a Suſpenſion by Andrew Meldraze contra L,Clunie, he defiring to be re. IM th 
lieved out of Ward, wherein he was committed by Clanie; The Lords MF yi 
Found the Reaſon of Suſpenſion relevant, upon a Compriſing of the Suſpen. I to 
ders Lands deduced by Clurie, for that fame Debt for the which he wasin- I u: 
carcerat, which Compriſing ftanding unrenunced by the Charger, albeit no IO Te 
Poſleſſion apprehended thereby, The Lords Found fufficient to produce li- I &d 
berty to the Suſpender, for the ſame behoved to bereput as payment, ſeing the W du 
Party neither would Renunce the fame, nor ſhewany Juſt Cauſe, whichmign I the 
make the fame appear to be unprofitable to him, norqualified any Impediment, WF Del 
which of the Law might have debarred him from the Poſſeflion of the Land; WW to 
Compriſed, ſeing he had never done diligence to recover the fame, and ſo the WAG 
Lords Found, thatthe Creditor ought not to etain the Comprihing, and allo 
detain the Debitor in Ward. The hke was done the ninth of Febrwary,betwin 
Hwurter and where the Compryling was Found to take away Perſonal exe. 
cution, ſo long as the Compriſing was not Rerfinced, albeit the Compriling 
was not clad with Poſſeſſing, ſeing the Compriſer ealledged not, that he ws 
debarred by any lawful Impediment, after Diligence done by him. AQay, 
Mowat. Alter, Lawtie. Gibſon Clerk. Yid. Jas. 22. 1631. L. Cloberhil. De- 
cem.7.1631. Sharlet. July 23.1633: Mr. John Lawſen. March. x5. 1628, L.Bla- 
tyre contra Parochioners of Rothwel, Decew. 20, 1621, Smith contra Wood 
Jane 23. 1627. Bruce contra Sinclar , 


Donatar of L. Clezborns Eſcheat, contra Tennents, Ult, January, 1628, 
N a ſpecial Declarator by the Donatax of L.Cleghorns Liferent,after a Genenl 
Declarator,againſt theTennents of certain of theRebelsLands,for payment of 
certain Farms of the Lands pofleft by them, of all years fince the Rebel wa 
year and day at the Horn, The Lords found the payment made by the fiid 
Fennents Defenders, tothe Rebel hiraſelf, of all years preceeding the Citation 
of them in this ſpecial Declayator and Summons, to be ſufficient to libexat them 
at the hands of the Donatar, feing they were mn box fide to pay theirFanu 
and Duties to thejr Maſter, to whom they were 11 uſe to pay before his Re- 
bellion 3 whoſe Rebellion they might excufably not know. before it was inti- N : 
mat by Citation to them particulasly : 4nd albeit the Purfuer Replyed, that 
this payment coutd not be admitted, for any Ferms ſince the Deereet of gene 
ral Declarator, ſeing that Sentence put all the Leid ges i» wala fide to deal with 
the Rebel,in prejudice ofthe King and his Nonatae; feing all Parties having 
Intereſt were cited thereto: Yet the Reply was not ſuſtained, but the pay: 
ment made after the general Declarator was allowed, for al} Terms preceeding 
the ſpecial Citation of thi Parties, even for the Terms interveening, ali 
the general Declaxator, andbefore the ſpecial Citatian, Acor, Mowat. Altes 
Vid. 2.2 Beb. 1628. Anderſan contra Gordon. 13 Decemb, 1627, # 
luthnet,, Oli, Feb. 1628, Betwixt theſame Parties. 6 Decemb. 1632. L.Conboid 
| La, Dwumferaling comra her Son, Eodewe die. : 
os Attion of the Lady Duayfermiings coma the Earl hee Son, for pF 
mentof the Third of the Duties of the Lands, whereof ſhe was ſerved to ? 
Tercey the whole Duties being uplified by the Defender, it being cots 
verted, if the as Lady Tercer beiore a Warning os Interruption oſed upon be! 
Terce and Service, might ſeek any' greater Duties for her Terce, but acc 
to theFerce of that Duty, which was payed to; her umquhile Huſband, i 


atly 
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atly before hisDeceaſe;The Lords Found ſhe had goodRight to ſeek ber Terce 
ofthat quantity, which was uplifted by theDefender, for the Duties ofthe Lands, 
and that ſhe ought not to be, reſtrifted to the quantity' payed! im/her Huſbands 
time, but might juſtly ſeek ber Third of that which was aQually:received by 
the Defender, for the Duties of the whole Lands, ſeing:the- faxce. of ber Ser- 
vice, giving ber Right from the death of her Huſband,'to. all Terms, behoved 
to give Right for the, Duty of that part of the Lands; proportionally, which 
was uplifted by him, who bad no Rightþbut to the Two part, and none to her 
Terce3 but if the Tennents had beenconveened therefore,whohadnever pay- 
ed any Duty, ſince the deceaſe of her Huſband, they-had: reaſon to have ex- 
duded the Purſuit for any greater tity, than they were-uſed to pay to 
the Huſband before » So that the Reaſon of the Deciſion was, becauſe the 
Defender had uplifted and received payment of this Duty, and therefore ought 
to pay back that which be really received, and had no = reaſon to retain it. 
Ator, Aiton & Stuart. Alter. Hope & Nicolſon. Hay Clerk. 


Hamilton contra Brown, Eodems die. | | 

bo an AQion for the Maills and Duties of an Houſe, ,betwixt Mark Hamilton 

andBrowsn 3 The Lords preferred the Defender'to the Purſucr,in the Right 
ofthe Maills acclaimed 3 the Defenders Right beigg a Diſpoſition of the Land 
y the Heretdt thereof, for ſatisfation of a ”adebted to him by the faid 
Heretor, contained in a Contract of Marriage” upon. the which Diſpoſition, 
for the Cauſe foreſaid , the Defender was Infeft' ini” the Land upon the 
orn after the ſaid Diſpoſition : Albeit the Purſuer Replyed;” that” be had 
ompriſed the Lands from the (aid Heretor their corhmon' Author, for a Cauſe 
neroustheDenounciation of which Compriſing was-rtiade uporithat ſame day, 
on which the Party had acquired the ſaid Diſpoſition;.and which Denoun- 
ation preceeded the- ſaid Sealin,and fohis Denounciation being before his real 
ight ofScafin 3 and the ſame being a Deed neceflar, and the other being a 
luntar Deed, done by the Debitor, ought nor to prejudge his lawful, and 
nore allowable Diligencez buthe Alledged, he ought to be preferred, which 
a Repelled, as faid is, and the Defender preferred. Hay Clerk, Vid. 25 
March 1628. Blackburn. 17 Decemb. 1627, Lawder. 22 March 1626. Erhine, 
Decemb. 1628, Logan contra Hunter, ' 


Naſmith contra Hume, Eodem die. wit whit 9 
N a'Spuilzie' by Fawes Na/mith againſt Hume of Carleſidezthe Defender dee 
| fending himſelf with a Tack of the Teinds alledged Spuilzied, whereupon 
te had ſerved Inhibition, and conform thereto he had medled with the Teinds 
Ibelled z He Alledged that he could not be repute a Spuilzjer,in, ſo. doing, 
nform to a lawful Right, ſpecially to produce this AQon agaialt him at his 
ſtance, who had no Right to theſe Teinds, and who if he had intrometted 
herewith,” would have been ſubje& in Spuilzie to this ſame Excipient there- 
re: This Exception was Repelled, for the Lords Found,,. that albcjt the Pur- 
er had no Right to the Teinds Libclled,” and the Defender bad Right.to the 
wine only, ' yet that the Defender could not brevi mens, . without a Warrand 
a Judge, or Sentence, enter himſelf to the Poſſeſſion of theſe Corngwhich 
Sown and Win by thePurſuer,trom off the Land pertaining tothePurſuer 
Hetetage, and that he could not enter to take the Teind at hisown.band, 
'Wout Concourſe or Conſent of the Purſuer,who was Heretor,.angd Labourer 
the Land,as ſaid is, he not concurring with the Defender to, the, Teigding 
fame, and to his Tntromiſſion therewith, Acto »&B lacs | 
wie, Scot Clerk, Vid, 21 Novewb. 1628. Bruce contra, Brace. 7 O29, 
ly Renton, 9 Decemb.' 162.8." Mackie contra Dumbar. ...'_ 1 97>> bo 
un L. Halkerton 
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L. Halkerton contra Kadie and Greives, Feb. 1. 1628, De 
N an Action of Deforcement L. Halkertonn contra Kadie and Greiver, Ten:MW feir 
—_— to the Lo Benholms 5 The Lords ſuſtained a Bond of 80 pounds of Prin. tcr 
cipal Sum,and 40 merks of Penalty,albeit only Subſcribed by one Nottar, and han 
ſound it not 1o'be a matter of Importance, which required to be Subſcribed by W Saf 
two Nottars, /albeitthe Penalty Compted with the Principsl Sum, 'tade'it tofſ Zrs 
exceed roo! Pounds, ſeing they had reſpcR only to the Principal Sum ofthe W ecu 
Bond, and the Penalty was but an acceſſor Obligation 3 and becauſeW to t 
the Poynding deduced againſt the Debitor of this Bond, for the Execution nat 
whereof this Deforcement was purſued, was begun to be Execute before theM tem 
riſing ofthe Sun, as the 'Defender Alledged 4 whereby he contended, tht ginr 
Atﬀtto be unlawful, and that therefore he might juſtly impede the fame, albeit MW whe 
at the time when the impediment was made, The Purſer Anſwered, thatthe WW 634, 
Sun wasup, and riſen, at which time he Replyed, it was not lawful to make 
a Deforcement, although the AR of the Execution and Poynding was begun 
before the Sun rifing, which Poynding was deduced in the Moneth of June; 
This Exception nevertheleſs was found Relevant, for they Found,that at nc 
Judge could” begin. and. enter to fit in Judgment before lawful time of day, 
<l ekare the rifing of the $un, no more could Execution be made by Of 
cers upon Sentencesat ſuch Alſothey Found, that Deforcementscout 
not be Eleided by any Alledgance, proporting the Goods Poynded to pertair 
toanother perſon, thanto,the Debitor from whom they were Poynded,except 
that either that perſons ſelf; rq whom they were alledged to pertain, orlome 
other in their name had compeared at the Poynding, either upon the Ground 
or at ſome other time, beforethe AR was compleat and ended, and offered t 
make faith, that the Goods pertained to the other perſon 3 which being ac 
they might have ſtayed: the .Poynding, without danger of Deforcement,otie 
wile not ; for the offering to prove againlt the Purſbit of Deforcement, th 
the Goods pertained toanother, without the offer to make Faith at that time 
of the Poynding, was not ſuſtained as Relevant to purge the Deforcemer 
Alſo the Lords Found that Alledgance not Relevant,to ſtay Deforcement,i 
That the Defenders, being Servants to L. 8exholm their Maſter, who was He 
retor of the Land,out of the which the Goods were Poynded, mightlawlully 
ſtop the Poynding, for the ſecurity of their Maſters Farm,adebted for that yea 
to him, by the Debitor of that Sum,for the which Poynding was Execute,nd 
which Debitor was Tennent to him alſo, and in which the Maſter woul 
pen! nm nt ee for his Farm before other Creditors. This Alledgance wsR6 
pelled,becauſe atthe time of thePoynding,and ſtaying thereof, neither theM# 
{ter norany otherin hisname,made mention of that cauſeof the ſtopping of ie 
Poynding, which if it had been done, the Party might have offered Surety 
for the Maſters fatisfaQion, and fo proceeded to his Executiong and if t 
Security had not been granted,the Popnding might have been impeded, with 
out danger of Deforcement 3 Hut no ſuch Intimation being then made for = 
Maſters Farm,theLords Found,that the Deforcement could not be now Ea 
by popangere in this place upon the Maſters Right,which wasthen out 
ted'tobe mentioned at thetime of the Execution, and was now only Alledge* 
and"Offered to betryed to beajuſt Debt, Actor, Advocatzs Hope, Alter, Stuart 
Gibſon Clerk. | 
+ E, Kirkonnel contra L, Barnharroch, February 2: 1628, 
N a Declarator of Eſcheat by the L, Xirkonnel againſt the L, Barnbers 
PA Surnmons Execute upon fix days "gainf the Party Defender P® 
> Anya om re theWarrand and Command of the Letters did b4 
defire, to Summon him upon fixty days, as being out of the Count?y | | 
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no further anent the Citation of the Party, being contained in_the 7774 and. 
Defire of the Summons z and the Defender Alledging the Execution to be null, 
ſeing there was no Warrant in the Summons to cite and Summon the Party at- 
zer that manner, and the ſame.could not be done by any perſon at their own 
hand without'a Watrafit z This Alledgance was Repelled,and the Citation was 
caſtained. But this is diſconform to the Decifion berwixt the L. Ershine contra 
Erckine, mentioned Fanuary 24.1627, except that that was found in the Ex- 
ecution of an Inhibition,which tending co make a poſterior HeretableAlienation 
to be null and to fall, required a more ſtrick Warrant and Proceſs,after the 
nature of the Warrant, as it is craved by the Parties (elf, and is a greater Cons 
tempt of the Judge, than a Citation upon a Summons, which is but the be-_ 
zinning of a Proceſs, and thereafter hath a Progreſs of a Judicial Procedor, 
whereas Inhibition is more odious and ſtrick, Actor, Belſhes, Alter, Nicolſon, 
6ibſos Clerk, Yid, 24 Fanwary 1627, L, Ershine, and the Caſes there, 


L. Daffws contra Eodem die, | 
N an Adion the Executors of the L, Dafſw againſt for Payment 
to them of the Sum of 500 Merks,adebted by his Bond to the Detunct, for 
Exhibition of the which Bond the Detender was conveened, and for . Regi- 
tration thereof, but not by way of Action for Payment, the Detender Al. 
kdging, that the Defun& had written a miffive Letter co him, ſabſcribed with 
his Hand, ſhewing that he had given the Bond to one called S»yland, to 
whom he defired the Detender to make payment of that Sum, and to receive 
trom-him his own Bond,according whereto he had payed the ſamE-ro him, and 
hath recovered his own Bond, which he hath cancelled, This Alledgance was 
Repelled, except the Defender would herewich Alledge, that the payment 
was made by him,according to the direction of the foreſaid Letter, in the De- 
functs Lifetime before his deceaſe, or elſe after his deceaſe +che Defender not 
knowing thereof z for the Zords Found, that if the payment was made, 
after that the Defender knew the Diretor of the Letter to be deceaſ'd, thar 
that pzyment fo made could not liberate the Detender, ſeing the Perſon,to 
whom the Letter defired him ro make the payment, was the Detundts Servant, 
and ſo it was probable that he was appointed to receive the ſame only to his - 
Maſters nſe, who being dead, the Defender knowing the ſame,he could not be 
in bone fide to have done it, quia mortuo mandutore expirat mapidatim, Actor, 
Gibſon, Alter. Gibſon Clerk, Fid. 12 Fuly 1627, Rowan con, Shaw, 


[ Scot contra Banks, Eodem die. 


N a Spuilzie by one Scor Relit of Mr, Robert Stevin againſt Katharine . 
Banks and Fames Weill her Husband, which was reſtricted to wrongous 
Intromiſhon, and no Spuilzie ſought » The Lords Found, that the Deed 

of wrongous [ntromiſfion done by the W ife without Command of the Husband, 
ms tot Effeftual to produce Action againſt the Husband, he nor being acceſ- 
— bearyry albeit the Wife had medled with the Goods violently, and had 
Ciſponed thereupon at her pleaſure; and albeit che Husband thereafcer getting 
knowledge of the Fact done by her, and of her diſponing thereof, and after 
the Cirarion nfed alſo by the Purſuer againft him,did never expreſs atiy Act,by 
the which he made it manifeſt, that he difliked char Facr,and diſallowed rhere- 
of; 2nd fo albeic the Purſuer Replyed,that the Fact of the Wites Ihtromiſ- 
on being done i che expreſs name of her Husband, and by her Husbands 
Right, oz, by a Poynding,deduced at his inſtance for Debt owitig tb hind, 
Which was found unlawful, yet he thereafter making no expreſſion, g&ither ro 

the Party, nor to the Magiſtrat of the Town where he dyelt,nor to the Officer . 
Decucer of rhe Poynding, nor to no other perſon, to ſhow thar he was not ac+ , 


Uu 3 ceſſory 


340 The Deciſrons of the Loras of Seſfion, 1628, 


ceſſory to that FaR, which he ought to have done,if he had intended'to have 
been treed theieot, and which the Purſuer Alledged to be an expreſs Ratiha. 
bition, and ſo that he was ſubjeR ro the hazard of the FaR, albeit ir were 
tuc,thar he was not within the Country at the very time of the AR done by 
his Wite,as heAlledged,tor it were of dangerous contequencezto give liberty tg 
Women clad with Husbinds to commit fuch Wrongs, and that the Husbang 
(ſpccially 1n Civil Matters,and purſued civilly betore the Civil Judge) ſhouls 
not be anſwerable theretorez whereas in Contraventions the Maſter is anſyye. 
1able tor the Fa done by the Servant,albeir he was never acceſſory to the Fac, 
nor ever knew of the ſame, bur after the committing thereof, which hath ngc 
ſuch grounds of Equity,as Purſuits tor Reſtiturion of Goods, unjuſtly taken a. 

way by the Wife, which muſtbe repure to be allowed by the Husband, ang 

by his Ratihabirion,in reſpect of the Facts above-writtten; all which were not 

reſpected, but the Exceptiun Suſtained, and no Action Found againſt the Hyf. 

band for any Fact done by the Wite, albeit civilly purtued, no more than he 

could be conveened for a Debt, contracted by her for Bonds or Obligations 

made by her without his Conſent, Actor, Alter, Miller, Scot Clerk, 

Vid, 4 March 1628, betwixt the ſame Parties, 


L. Balveny contra L, Innes, February 7, 1628. 

N an Action betwixt 5alveny and Innes,tor payment of the Duty of certain 

* Lands,Set in Tack by the Earl of Murray Heretor of the Lands to the Pur 
ſuer, and {or the which the Detender as Poſleſſor of the Lands was conveened, 
for the Cropt 1623,and (ſenſine z The Lords Suſtained this Action againſt the 
Defender, albeit he Alledged that he could nor be purſued therefore, ſeing 
he had acquired a Tack of the fame Lanos from the Purſuers Author, viz, the 
Farl of Marray, by vertue whereof he hath been in Poſſeſſion thele eight or 
nine years by-paſt ; and although the Purſuers Tack be anterior to his Tack, 
yet he cannot be tound to be an unjuſt Poſſeſſor, nor in mala fide to bruik and 
continue his Poſſeſſion by vertue ot his Tack, ſeing the Earl of Murray their 
common Author, being Heretor of the Land, was five years in Poſſeſſion of 
theſe ſame L2nds immediatly preceeding the Setting of the Defenders Tack, 
and was never interrupted therein by the Purſter; and ſo the Heretor being.in 
Pofleſfion, when he Set him theTack, he ought to be maintained in his Poſſeſſion 
and Right, and the Purſuer cannot Repeat the Duties by vertue of his ante- 
rior Tack, never ſhewing any Deed quomodo defiit poſſidere ſo long : This Al- 
lIedgance: was Repelled, in reſpect that the Purſuers Tack was anterior, and 
that he offered to prove, that it was clad with real Poſſeſſion for the ſpace of ten 
years together, and that he needed not condeſcend quomodo deſtit poſſidere, fot 
neither the Earl of Murray, nor this Defenders Poſlefſion could be tound law- 
ful within the years to run of the Purſuers Tack, Actor, Hope & Gibſon, Al- 
ter, Hay, Gibſon Clerk. Yid, 11 Fuly 1628, La, Colingtoun, '23 Fune 162), 
M*millan contra Gordon, 


Hume contra L, Rentoun, Eodem die, * | 

Þ* an Action betwixt Hwwe and L, Rentoun, wherein the Purſuer 2s Exect- 
cor confirmed to his Father, Purſues for payment of the Sum of 2000 merks, 
for the price of ſome Land, ſold by the Purſuers Father to the Defenders Fi- 
ther, with the yearly Annualrent thereof fince the Purſuers Fathers deceaſe; 
which Purſuit, both for Principal and Annualrent, the Zoyds Suſtained at the 
inſtance of the Executory albeic it was Alledged, that if any Annualrent ſhould 
be payed, it was only competent to be ſought by the Heir of the Defunct, 
and not by the Executor, who could not have Right to ſeek Annualrent, but 
only the principal Sum; and alſo Alledged, that neither Heir nor Executo 
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could ſeck Annualrent for that Sum, ſing by the Contra, the Defunct was 
only obliged to pay the Principal,and was not obliged in any Annualrent,which 
Alledgances were Repelled,for the Lords Found, ſeing the Defender poſſelt - 
thcLand,he ought alſo to paythe Aonualrent for the Price thereof,fo long as he 
retained it unpayed; And fſeing the Executor had Right to the Principal, 
The Lords found, that no other could have Right to the Annualrent thereof, 
bu: that it was due to him, Actor. _ Alter. Belſbes, Gibſon Clerk. 
Vid. Feb. 17. 1624- L. Durie and the Caſes there, 


Pringle contra Ker, Eodeme die. 
[* 2 Declarator of a Failzie betwixt Pringle and Ker of Linton, for not 


payment of the yearly Annualrent, to hear the Reverſion of the 

Land+ given in Wodſet, be decerned to be Extinct. The Lords decern- 
ed,and would not admit thePurgation thereof, by offering real payment,after 
Piipure,and calling of the Proceſs, but they thought that it was reaſonable, 
thatitthe Defender payed the principal Sum, withthe whole by-run Annuals 
atthe Term of Whitſunday 1628. now enſuing, that he ſhould be aſloilzied, 
1nd ſo ordained ſome to deal with the Purſuer toconſent hereto,and theClerk 
of theProceſs to ſtay the Extracting of any Decreet to thatTerm. Hay Clerk. 


Maxwell contra L, Innerweek, Eodeme die. PR 

IN an Aion betwixt James Maxwel and L.Innerweek, for declaring of a 
Reverfion of Lands to be expired, upon a Clauſe Irritant, conform 

to the ContraR betwixt the Parties, ſeing conform thereto the Defender being 
Kequired to provideand pay the Moneys,as was appointed in the Contra, he. 

had not done the ſame, The Lords A4lloilzied from this Declarator,in reſpeR 

the Requiſition made to pay the Moneys, was made by a Procurator con- 
titute by the Purſer, who required payment to be made to James Maxwel, 

ta Termat which he was not within the Countrey,and the Defender was not - 
obliged ro pay the ſame out of the Countrey ; and albeit the Preurator had 
power to receive the Money, yet ſeing he required not the payment to be 
made to himſelf, as having power, but to the Conſtituents felt, who was ab- 
ſent as ſaid is, & alſo in reſpeR that the Procurator defigned no place,where he . 
dehired theDetender to make payment,ſo that it was uncertain to him where to 

pay the Moneys, there being no place in the ContraR deſigned for payment; 

and that thelnſtrument of Requiſition bore notzthat theProcurator ſhew'd and 
delivercd hisProcuratory to theNottar,to the effe& theNottar might read the. 

lame to the Party 3 for albeit that the Inſtrument bore, that the Nottar | 

read the ſame Procuratory to the Party,theſe words were eiked upon the Margin 

ot the Inſtrument, ſince the ſame was produced by the Party,and was without | 

any Clauſe making ment 1on of the reading of the Procuratory; and 
whereby he Alledged, that it could not be ſuſtained, and although the. 

, W kane might be received, as it is now mended, he Alledged it was 
not (ufficient, not proporting that the Procuratory was deliverd to him as. 
Nottar, to be read by him, as ought to have been donez For the reading 
thereof by the Nottar himſelf, without the Procurators own DireQion, 

; WW =notan Ak of his Office, but was only proper to the Procurator to have de- 
- Wd it,and upon his defire the Notrar ought to have done it, and to give In- 
; MW uacnts thereon, and it is not his Office tobe Nottar to his own Deed, but 
Wiofaras he has the preceeding Warrand of the Requirer, as in Seafins, the 
Nottar reads the Precept, at the defire of the Party,and theInftrument makes 
| Pham thereof;,and ficklike in other Ads, in reſpeR of all which conjoyned,, 


ut Requiſition was notfaſtained. Actor. Hope & Nicolſon. Alter. Aiton & 
of Bios Scot Clerk. Vid. March.8, 1627. E.Rothes contra Balfour. July 3, 1622 
1d Ws Thorndikes and the other Caſes there, 
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Dundas contra L: Swinton, February 8. 1628. 
N an AQion of ReduQion, betwixc Sir James Dundas, and L. Swinton, The 

Lords Suſtained the ACtion at the Purſuers inſtance, upon the baſe Infek. \ 
ment of theLands lybelled,granted to him,flowing fromthe L.of Newbyres,whg ] 
was alſo Infeft therein, by an baſe Infeftment, hoJden of the L. Howburz his 


Author, for ReduQion of a publick Infeftment of the ſame Lands, granted tg - 
the Defender by the ſaid L. of Howburn,betore the Right made to him by the ” 
L. Newbyers, becauſe there was an Argument and Reaſon joyned with this baſe _ 
Infcftment, whereby the ſaid publick Infefrment was deſired to be Reduced, re 


iz a Back-Bond given by the Defender, that it he payed not a Sum contain. gr 
ed in the Back-Bond, at the Terms therein contained, that eo cafs his Infeſt. - 
mentſhould fall;Likeas thePurſuer ſubſumed upon theFailzte,ſo that theDiſpue off 
was not, if the baſe, or the publick Infeftment ſhould be preferred, but if 
hat publick Infefrment was reduceable npon the Reaſon founded on the v4 
Zack-Bond, and which wasſuſtained ; but Houbarn bimfelf,in whoſe favoursthe 
Back-Bond was made, wasalſo Puriuer. In this Proceſs allo, the Lords Found, 
that a Charter granted by the L, Houbnrn to Swinton, which had no Relation 
tobedonegfor ſatisfying of a preceeding Bond of Alienation of Lands,made to ed h 
him by the L, Howbwre, nor had no dependence upon the ſame, but which oP 
was made after the Bond of Alienation,& alto after the Back-Zond whereupon hi ſ 
the Reaſon was lybelled, and which Charter had no cohefion with the fame, fend, 
but was made of a poſterior date, and bearing to be done for Cauſes Onerous; | 


and which the Defender Alledged therefore could not be affe&ted with the a 
"ondition of the ſaid Back-Bond, ſeing the Back-Bond provided, ( that inczſe '*- 
F failzie therein contained, the Alienation made to the Defender ſhould be N 
1all, ) and fo the ſame might affe& the Bond of Ahienation,preceeding the . 


8ack- Bond, but could not affc&, nor touch this Charter ſubſequent, done after Þarl 
the Back-Bond, which was adiſtin@ and ſeveral perfet 4, not made con- WI 5 
form, or referring to another preceeding Bargain, but which ſubſiſted of it ſelf, ed fc 
without reſpect to any other preceeding Writ, This Charter was found tobe ceed 
apart of the firſt Alienation made to Swirton, and to depend upon the pre- Wl 
ceeding Bond of Alienation of the Lands,made to him by Howburz, and thatthe ſtra 
Back-Bond ſhould trick againſt it,albeit it was after the ſame,becauſe the De. bor t 
fender could not ſhow,nor Alledge any other Cauſe or Bargain, for Implt- Sulp 
ment whereof he had acquired the ſame, by and attour the firſt Bond of Alie- the\ 
nation, whereto the Back-Bond had Relation, fo that the ſame was reputto c 
depend upon that preceeding Bond of Alienation, it being alſo done in Angaſt, op 
»9iz, the ſaid Charter, and Bond of Alienation in J»ly,ſew days beforezand the _ 
faidCharter being granted in A»guſt, was anterior to the Term of Martinms, ke 
at the whichTermtheSum was by the Back-Bond appointed to be payed,with 

the proviſion of Failzie forſaid, which all diſcovered the Charter to beapart WI N 
of the preceeding Alienation, ſeing the Annalzier was obliged to give to 
the Defender two Infeftments, one to be holden of himſelf, and another of M1 
the Superior z and ſeing the Defender could not ſhow, that he had acquired 
another Charter, relative tothe Bond, and depending thereupon 3 Therefore 
the Exception thereon was Repelled, and the Back-Bond found to affet 
the amen, neither was it Reſpe&ted,what the Defender Alledged, that in the 
Bond of Alienation, the Diſponers Liferent was Reſerved, whereas in this 
Charter no ſuch reſervation was contained, whereby he Alledged it was mani- 
feſt, that it was notto be reputa part of the firſt Bargain, which was alſo Re- 
pelled; 4Qor, Hor & Nicolſon, Alter, Cunninghame. Gibjon Clerk. id. 29 
Decew. 1632s L, Innerweek. , | 


K irhbead 
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Kirkfead contra Nairn, Feb, g. 16:28. | 
N an Aion betwixt'Gevard Kirkhead Procurator for one Enghiſaman againſt 
Mr. William Nairn Miniſter at Dy/ert, for payment of a Sum! containedin 
his Obligarion. And the Defender defiring,that the Purſuer ſhould be Com- 
pelled to find Caution to him judicio ji5#4 & judicatum ſatei, in the pur- 
{uit of Reconvention, which he had to, Intent againſt this -Purſters & 
tituent, whoſe Procurator he was, &- cujus nomine agit, ſeing he was a 
Stranger, and not ſubjeR to this Scotiſb Juriidition, and that both of the Law 
and Equity, he ought to be anſwerable to the Defender in his Reconvention. 
The Lords ſuRained the Aion at this Procurators inſtance, and Found none- 
c{ſity, that the Procurator ſhould find Cautionto anfwer in the Defenders R e- 
convention againft the Procurator,as repreſenting bis Conſtituent 3 But here 
it is to be conlideredy that there was no Aion: jntented againſt the Pro- 
curator , as repreſenting the Conſtituent , which if it had been done, 
I thick albeit the Lords Found, thatthe Procurator could 'not be hold- 
en to figd Caution, yet they would not have refuſed, -to/have ordain- 
ed himſelf to be anfwerable fo, that whatſoever be ſhould recover by this Pro- 
ces againſt the Defender, the ſame ſhould remain lyable to the Defender, in 
his Reconvention, but there was found here no ty of vbis, ways 4 ma 
knder had not intented any Action,as he might havedone. Actos. Buffel, Al 
ter Nairn, Gibſon Clerk. Yid. Feb, 24: 1627. Pyowon. - ve 
a Lo. Colvil contra Andrew, Fodene the. 4 
N a Suſpenſion betwixt theLord Cofvit and Audrew,who 2 | 
[ upon a Contratt, for payment of Vitual Annualrent anterior to the Aﬀof 
Parliament 2597: Wherein the Suſpender offered and configned the A 
rent, - according to ten for ilk hnndred, and deftred the Lerrers rope ot [- 
ed for the Vial acclaimed, in reſpec of the ſaid AR, albeir the Contra@ pre- 
ceeded that AR. The Lords ſuftained the Charges for the Vieuel Annyal- 
rent, in reſpec the Contrat was before the ſaid A, and Found tharthe 
ſira& only upon Comracts, and Writs aſtrifting Parties' to: pay more than 
for the ſaid hundred fince the date of that A; Bur the Lords declared, that ifthe 
Suſpender betwint and Fhitfunday Redeem the Annualrent, > # w iggrenta 
theSum,; and all the by-runs preceeding that Term, that in that Caſe, or by 
the Conlagnauion thereof, in caſe of refula} to receive the fame, he ſhould be, 
free of all greater Apnualrent, which might be ſought from-him for that Term 
| WH thereafier, and ſyperceeded the Charges, while the faid Term. Attor, © - 
diter, Bruce, Hay Clerk. | 2502 20 ho 
enion berwine reoel 2nd Stpſar Soſpending Cdargespret by 
N a Suſpenſion betwixt Bojwel and Sizp/av, Sufpending C s giver by. 
Bojwel to him for Renuncing and Refigning of Lands, whkercta Sim. | 
jon was Infekt by the L. Balgony, under Reverfion 3 The Right whereof was 
the Lands 


(4 

Dilpuned to,0rCompriſed by Boſwel,and who baving,afier 

Sun, Charged Simpſon, not only to. Renunce, but to refign | 
1 the Superiors hands, in favouss of him who'bad Redeeried z and which 
Tagſon Alledged he was not holden'to do, and that he was nor in Law 6blig- 
& to Refigp wn bjs fayours 3 But:only obliged. ro Renunce; and werane 


ff $3. 4. 4. 5. 3 Aw A nn 


al : 


by Lands Jawtully Redeemed. The Lords Found, that hepught alſo re Be 

4 ws Right, in this Redeemers favours, tothe effe@ thar ne eight be Infek up- 
\» Wl © bis Right of «.eGgnation made by him, in the Superiorvharids, int bis fav- 
9 I Gs, beſides the Kenunciation. ARtor. Wditen. Aker." 1 Gibjow Clerk, 


L. Wardi comra Tennents, Eodem __ oy ys bi 
x an Attion by L. Wardis, againſt the Tennents of the L. of Dunciatic, 
for doing of Services to the Purſaers Mitn, | as Poſfeffors of the Land a- _ 
IKed thereto, wherein the L, of Dyncintie their Maſter, who was not cal-. / 


Wu 4 led 
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ted in the Proceſs, Compearing and Admitted for his Intereſt, Alledged thar 
no Proceſs ought to be granted in this Caſe, tending to Conſtirut a Servitude 
upon his Ground, except.he had been Summoned ta this.Purſuit.. The Lorg, 
Found no Proceſs therein, while the Maſter. be called, and; this was Found, 
albeit the Maſter himſelf compeared for his Intereſt, and proponed this E 
tion himſelf, and not with the Tennents, Attor. Nicolſon. Alter. Hope. Gibſox 
Cler k, | | 
| | Ker contra Scot, February 12. 1628. 

N an ARion of Kedugion Merk Ker contra Scot of Hertwoodmires, for Re. 

dudion of a Service and Retour, with the Execution thereof, whetein the 

Judge;Clerk,and Afyſſors were Summoned,it being Alledged, that the Sym. 
moths could not be ſa[tained,being a Summons written in Engliſh,and underthe 
Signet,contrair to the Order of theChancellary,and the ancient Cuſtome ang 
Pradique, ever keeped in ſuch ARions,and Summons of Error, which uſed 
to be written in Latize,and on Pearchment, and were under the Quarter-Se], 
ThisAlledgance was Repelled,and the Summons ſuſtained, becauſe the Summons 
concluded, or was reſtricted by the Purſuer, 'only to the ReduQion ofthe Rez 
tour, and conchuded'no-puniſhment of the Aſſyſlors, but was only” purſued 
to have the Retour Reduced and taken away. In this ſame Proceſs, The Lord; 
Found alſo, that albeit the Retour was -Regiſtrat in the Chancellary, where. 
by the Defender Alledged, that the ſame-being a publick Regiſter, the Pur. 
ſuer ought to Extra the ſame himſelf, and that the ſame could not be Reduo 
ed, for not ProduRion;yet the Lords Found, that except the Defender ſhould 
produce the Retour ( it being his own proper Evident }) that they would 
Reduce it for not production.  . Ator. Aitor. Alters Scot & Cunningham, 
Gibſon Clerk. Vid, laſt Feb, 1628, E. Nithsdale, July 24. 1630, 4 anent 
Order of the Chancellary. 


La. Dumfermlin contra the Earl her ſon, Feb. 13. 1628. 
N a Purſuit by the Lady Dumfermling, againſt the E. her ſor, for piy- 
ment of the Terce of the teu Duties of the Lands diſponed in Feu, to the 
> Feuars thereof, and which Feu-Duties by the Feuars Infeftment, wer 
due to her umquhile Huſband, by his Right of the ſame Lands; he being $6. 
perior to them, and they bEing bis Feuars, and Proprietars of the Landto 
the third of the which Feu-Dutie, ſhe acclaimed Right by her Service, 
| Lady Tercer, Served to thethird of all the Lands, wherein her Husbanddied 
Infeftz and he being Infeft inthir Lands, albeitthe Propertie pertained to the 
Feuars, yether Husbands Infeftment, although it extended not to the Proper 
ty of the Lands, it was valid for the Feu-Mailsz' and conſequently; albeit the 
had no Right to the Terce of the Lands,whereof her Husband was not Pro- 
prietar, yet ſhe acclaimedRight to theThird,and Terce of the ſaid Feu-Dutieso 
the which ſhe reſtrifted ber Service and Purſuit. The Lords Found, that the 
Ladie-Tercer had" no Right to claim any Right of Terce out of any Fer- 
Duties, whereof her Husband had Rightthe time of his deceaſe; Seing hebs 
ing denuded of the Propertie, and-retaining only the Right of the Superior 
ty, with the ſaids Feu- Duties, which was a Conſequent of that ſort of hold- 
ig, belonging to- him as Superior, the ſame could no more pertain to her, 8 
Ladie Texcer 'than the Third of the Superiority, whereof ſhe could haye no 
Right in Law, by vertue of her Terce 3 and this was ſo Found, becauſe ſhe 
being provided to a ſufficient Conjun&-fee, by and attour her Terce. The wnqu} 
Zoras Found therefore, no Terce could belong to her, but that which ba WW Lic, 
been clearly by preceeding Praftiques, giyen betore to other Ladie-Tercers give 1 
And feing it could not be ſhown, that Services of Terces at at any time pre 


ceeding,were Deduced, or Alledged tor the Third of Feu-Duties3 Therefore 
in 
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in this inſtance they would nct begitvts introduce #/hewConſtetude, whete 
the Lady was belide ſutheiently providedof'a"Conjaif .there g 
ſhown where the like was granted at 'a#ny/time $45 'but*t#+ it & to 
be marked, that the Lady was Served wo the Third i6f OO Ear fer 
Title differed from the deſire of her $a@mamons, 'Whereftithe the Vhird 
ofthe Feu-duties, and Retrinſhed het'Tirle thereto z-wheteas ther Thee the 
was not Seryed nor Kenned to the Third'of the Feu-duties, an 16 there was a 
diſconformity, This Cauſe being thereafter realone&again, the ©,vrds abode 
by this Intexloquutor, - and Decerned according thereto, 25 Mayeh 4633, Ac 
the which time the Loyds ſuſtained rhePurſuit, borh againſt the Bari and hisTy - 
tors and Curators, who were'conveened for paytnent bf the Terce wfliſted by 
them,& againſt theTennents, who were conveened tot payment of the ame Du- 
ties, & the Summons was ſuſtained # ſolidym againſt them both;butDetlared, 
that once payment by either of themſhould liberat both the Patties. 1h this 
Proceſsthe Lords Found, that the Lady ought to have the Terce of the whole 
Teinds, wherein her Husband died Heretably Infeftz' albeit it was found thar 
ſhe could not have Right to ſeck a Liferent thereof as a Conquiſh, conform to 
ber Contract of Marriage,as is marked 12. March 1628. Jn'that Action betwixt 
them there mentioned.,|, Ator, Aifew & Stvert. Alter. Hope & Nicalſon.: Ray 
Clerk. Yid, 26 June 1629. : Advocate contra Excommitigicats, :-.- + 7 

[* a Purſuit by Mr, Job Kelo conera Eleazar Mackjfon and Hanttr, for pay- 


% 


ment of 600 pounds,adebted to the Purfuer by Innes of ' Croivhie, becuaſe 
they being Meſſengers, were imployed by the Purſuer to take the {aid Othi- 
tor, being Rebel, and to put him in Ward : Likeas they'rook'hirm, abd affer 
taking, in place of putting him in Ward, they put him in-Gilber# Hinweers Blouſe, 
who was a-ptivat Man, whereout they ſuffered Him to elcape,at&Þ:{+to free- 
dom , and therefore craving payment from them of” his Debrz thi Atjotr a- 
gainſt the Meſſengers was ſuſtained, 'and found Relevant.| bewrivigg the Tehor 
foreſaid, Jco produce this Aion and EffeR : Likeas the ſaine was fftaitied: to 
be proven, as accords of the Lawgand it was not Found' neeeffar, thiitthe Piit- 
ſuer ought and ſhould prove, either the imployment of the Defenders by hith, 
totakethe Rebe), or any other point of the Summons; by Writ,” 'br Oath of 
Party, but ſuſtained it as ſaid is, tobe proven other ways pront de Fhre, 
La. Lamingtoun contra Le Lamingtoun, Feb, 14.1628... » 
Nan Aion by the Lady Lamingtoun again(t the Laird, for payment of the 
| Pak of the Coal of certainLands,to theTerce of which Lands ſhe was law- 
fully Served and Kenned, and theeny claimed the Third of the tokt of the 
kid Coal, "which was Win withia the faids Lands. The Lords Fqund, that the 
Lady Tercer had no Right to the Profits of any Coalswia within-the Lands, by 
rettueof her Right of Tercegbut only to ſo much as right ſerye for herown uſe, 
and not to any more of any part of the Commodity, made by tht Heretar there. 
of, and therefore aſſoilzied from that Parſuit, except ts (aid is protgrto, fofar 
w concerned her uſe, for her ownFire, Attor. Nitolo# &t Been,” Alter. Hhye 


& Sturt, Gibſon Clerk. Yid. ſupra 13 Feb, 1629; Lady Dinofeirthrg. | 
' Mr. Fedburgh contra BE. Hume, 'Feb. 15, 1628, = _ 
N an Aion Mr. Jedburgh contra E. ; yup be ge Age | 
ter of divers Lands granted to ymquhile A»drew, Abbot of 
wnquhile A=drew had given lnfeftment to the Purſer of ,cex 
Linds;contained in that Charter, and by his Bond, he had 
fre Infeftrnent to the Purſuer, of ſome other Lands therein & 
Aion was ſuſtained agHiriſt the E Haw hebeingnow Heretor of the Lands 
"x 
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- albeit it wasAlledged; ghat he was Minor, and was not-holden in-bis 'Minori. 
ty placitare ſuper Haredizate Paterna; forit theTenor of this Charter-were pro. 
ven, being; anterior tohis Raght,it would make the ſame fall; which Alledg= WU was 
ance was Repelled in, this nature of AQton, for proving of the Tenor of the W the 
Charter. Inthis ProceGs/alſo the Lords ſuſtained the»Purſuers/ImtereRt, viz, MW Hu: 
as being lakeft in ſome. of the Lands contained' in that Charter,:to feek probs. Ml nati 
tionof theTenor thereof, for the whole Lands therein contained, albeithe had I not: 
only Right to a part,ſeing the Charter could not be divided anent the trya] of 
the Tenor thereof. L keas they Found,that the perſonal Bond concerning ſome N 
other of the Lands therein contained,gave the Purſuer intereſt; to ſeek Pros n 
bation, of the Tenor of the ſaid Charter, albeit the.Defender Alledged, tha Wycir 
a perſonal Bond could not produce AQion for proving Of the [Tenor of a req] 
Right, except ſome other Action had heen firſt moved upon” that perſona] 
Bond, which might in Law produce a, Purſuit, concerning a real Right in the 
perſon of the Maker of the Bond, which was Repelled, Actor. Aiton & St» 
art. Alter. Hope & Belſhes, Gibſon Clerk. | ' | Roh ad if 21 
F Thomſon contra Merſfton, Feb. 16, 1628, 
N a Removing betwixt Thomſon and Herſton, wherein a Liferenter ofcer. 
\ £: tain, Acres of Lands in New-baven,after the deceaſe'of another Liferenter, 
whoſe Liferent was reſerved in this Putſuers Right, purſues the Defender, 
without Order of Warging,as Fiarsare in uſe to do after theLiferenters d 
for making.the Ground void, that the Purſuer may enter to the: Land. The 
. Lords ſaſtained the Defenders Exception to Eleid this Purſuit, proponed upon 
his. occupation of the, Land, as Tennent to the Literenter deceaſt,-albei he 
was not Tackſman to her, neither could prove him to. be Tennent. to her 
Writ : Andialbeit the Purſuer Replyed, that the Defenders Poſſefhon wasthe 
' deceaſt Liferenters Poſſeſſion, ſeing he remained in Houſe and Family with 
her, and Laboured the Ground as her Servant, and never was able to prove, 
that he payed her any Farm or Duty for the Ground, notwithſtanding wheres 
of the Exception was ſuſtained, ſeing the Defender Alledged, that his ſaid Pob 
ſeſſion was as her Tennent, although he remained in the Houſe with her, which 
heAlledged became his Houſe during his Occupation,& that he payed Farmfar 
the Lan boc xodo,by converting of the Profit of the Land to her Intertainment 
' and Maintenance ; which the Lords Found ſufficient to Eleid this Purſuit + 
gainſt the Defender, and to keep him. from preſent Removing 3 but the Lirds 
Found, that the Purſuer needed not to be putto'a new Warning, . only they 
"Found that theDefender might Labour the Land this preſent Cropt,withoutday- 
ger of VioJence, and that he ſhould pay to the Purſuer for the Cropt polleſtby 
him, as much Farm as fuch-like Land is worth, and uſes CE 0 1 in 
Farm, but that he ought not now to remove being cloſed betwixt Tem, 
till afrerthe Term, AQtor, Alter.Sandilands.HazClerk. id. 1 2 January 1624, 
' Lady Kincaid, 1 Feb, 1631, Blaws contra Winraham, 7 March 1627, Paterſm. 


; , Roberiſoncontra Debitors, Bodew die, tas g0 

_T'N an: Action betwixt Robert/ox and her Debitors, the Purſuer being Rei 
of her Huſband, and being made Aſfigney by him to.certaimBonds and Suns, 
contained in the Aſſignation therein ſpecified, adebted by the Debitors to the 
Husband, and done long before the Deceaſe of her Husband, purſues the De- 
 bitors.contained in the Afſignation,for payment ofthe Moneys owing by then. 
- The Purſult'upon this Aſtignation was ſuſtained at the Relidts inſtance, both 
for cheBond of Heretable Sums, and alſo of Moveable Sums, whereto {be ws 
made” Aﬀigney by her. Husband ; Notwithſtanding that the Debitors Alledg: 
ed, that theſame Afſignation made by the Husband to the Wife, could notbe 
ſuſtained to produce this Aion, being made to prejudge the Heir and Exc- 
cutor 


r 
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cutors of the Defun& z and that this Aſſignarion could not bereſpetted in their 
.adice, but for the Relidts own paft, otras a Teſtament; which Alledgance 
was Repelled, ſeing it was not Alledged, that the Affipnation was made on 
the Makers Death-bed 3 Neither was it ever Alledged to be Revocat by the 
Husband before his Deceaſe, after the making thereof; neither was the Afſfig- 
nation quarrelled, either by the Heir or Executors of the Defun&t, and it was 
not competence to the Debitors,to quarrel the ſame uponthis Ground, Scot Clerk. 
Marſpal contra Byres, Eodeme die. | | 
N a Purſuit by the Creditors of umquhile Adaw Marſbal Malt-man in Z. 
[ dinburgh, againſt Jobr Byres Burgeſs there, who as Executor to the Defun, 
their common Debitor, was conveened, for payment to them of their Debts; 
and the ſaid John Byres being a Crediror of the Defunas, and having Con- 
firmed himſelt Executor to him only ad bwnc effeFum, to be payed of his own 
Debt. The Lords preferred him in his own Debt to thereſt of the Credi 
nd ſuſtained his Intromiſffion, and Defence founded thereon, cotricerning his 
reference in the Defun&s Goods, to all the reſt of the Creditors z notwith- 
anding that the Purſuers Alledged, that he ought not to be preferred, but 
uphe to come in with the reſt of the Defun&s Creditors pro, rats, and that the . 


ar ought tobe divided amongſt them all proportionally, ſeing Fohix Byres 
ad nothing to verifie the Defund to be his Debitot, but ohly an 


ade to himby the Defun&on his Death-bed, viz. upon the ve Fig ar 
sdeceaſe. Likeas immediatly after his deceaſe, the Rid Jobs had Confirmed 
ſelf Executor to him 3 which Diligence could not be the Cauſe of his pre- | 
ence, being {6 prepoſterous, and thePurſuers having omitted no Diligence, 
having Purſued asſoon as they knew the Teſtament to be Confirmed, and 
t the Defender was Executor, before which time they could do no more 
ly Diligence: Likeas their Purſuits were Iatented within two or three Mo- 
ths after the DetunRs deceaſe,ſo that they were not in wegligentia.This Reply 
wRepelled,and theDefender preferred qui fb; vigilavit z neither wasit ; 
d, that the Defenders Bond was granted by the Defun&on his Deatt-bed, 
cauſe thePurſuer confeſt;that the Debt was truly owing by him to the De- 
der before, (o that the taking of the Bond on Death-bed,” was but a'Con- 
hon of the Debt, which was truly and lawfully owing before, and could 
prejudge the Defenderz and ſeing he had done Diligence by obraining 
nſelf Exccutor Confirmed, to the cff-& he might get payment gf his Juſt 
bt, and that he had accordingly obtained payment therefore, he Wis pre» 
d withour,diviſion with the reſt, Ator. Alter. Burnet, Hay Clerk, 
13 July 1632, Pollock contra F airbolws. 7. January 1624. Shaw contra Gray, 
26 January 1628. Adie, OW =O 
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: Kilgour contra Thomſon, Eodem dic.” 
N an Aion berwixt Kilgour and 7. 
edging, that he ought to be prefetred to Kilgour, who was lnfeft; 
aule heAlledged,that theRight made toX3lgovr, was acquired from Nob ; 
L made by. him to Klgowr; which Diſpoſition he' Jed was TOAge jet | 
pt, :and.1aable ro fatisfic his Debt. '' This wat Judd | 
a, albeit Kilgowr Apſwered, | that R was lawful t ry 
| was-not Inhibite by Them/on, not 00 Dillgente done . 
wy ebitor, make it unMyfal to. Kign\to ace | 


mentioned 24 4 1628. , 
7. Linton Heretor oftheLatids, who wasDe a eforetti. 
lan onerous. Cauſe, but ex tio lucrativo, the Diſponer being fitibe | 
Limtov, Debitor tothe Bxcipjent, | ſet : 
-which might | 
1 ws Land om be Fd Debinr either by Oi, 
x 2 
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ins. This Reply was not Reſpected, for the Lords Found that it was more 
ade und fuft, that the Land given to Kilgour, if it was dif Withs 
out a Cauſe onerous, or a preceeding,Debtr, or Sums of Money, d be 12. 
ther forth- coming\to the juft and true Creditor, for ſatisfying of his lawful Deby, 
than that Kilgour ſhould bruik the. ſame ex tiru/o lacrativo, albeit the Creditor 
had done no Uiligence againſt his Debitor,ar the ume of the acquiring of x1. 
gour's Right, ſeing immediarly thereafter the Debitor became Bankrupe, and 
{0 unable to pay this Party his juſt Debt, partibws,ut illis notatur,comparentibu, 
Vid, qd | 1632, L; Garthland, 


L, Monimusk contra L. Pittaro, February 21, 1628. 

Nan Aion ot Exhibition by the Laird of Monzmusk againſt the Laird of 
1 Pittaro, for Exhibition of certain Bonds, and Re-delivery of them to the 
Purſuer, . which were made. by the Purſqer in favouts of his Bairhs for their Pro- 
viſions, and which were putiby the Father in the Detenders Hands, who wg 
Mother-Brother to the Bairns, to be keeped by him to their uſes 5 inreſpet 
of the which, the Defender Alledged, that the-Purſuer having ſo depoſitate 
them; they became the Bairns proper Evidents, als effeQually as if they had 
been delivered to themſelves, - being made for their Proviſions, which their Fa. 
ther'did; and their Mother now being dead, the Pur ſuer could not ſeek them 
back] again to' be altered in their prejudice, or deſtroyed at the Fathers ple, 
ſure': Which Alledgance the Zords Repelled, and Found, that notwithſtand- 
ing thereof, the Father might eek back again the ſaids Bonds, and alter or 
cancel! them at his pleafurezbut real Securities of Lands being exped, by the Fi 
ther to his Bairns,are not retreatable by him, Actor, Zermonth & Hay. Alter, 
Belſhes, -Gibſon Clerk. Vid. 11 Fune 1630, Fajrije contra Fadrlie, 11 Nov, 
1624, Wallate of Ellerſlie, | 


Anderſop contra Gordon, - February 22, 1628, 

Nan AQion to make Arreſted Goods forth-coming betwixt Anderſon Put- 
ſuer againſt Gordop. alledged. Debitor ro Maxwell, the Purſuers Debitar, 
tor making forth-coming ro the-Purſuer a Sum-adebted by Gordon to Marvel, 

and Arreſted by the Purſuer in Gordons hands fot-payment of his Debt'omi 
by Maxwell : This Maxwell being at the Horn, and his Eſchear 4ifponel ad 
Sitted, and declared by a general -Declarator at the Donatars inſtance, belott 
the executing of the Arreſtment at the-Purſuers inſtance z and which Donatt 
compeared in this Proceſs, and defired-to be preferred to the Creditor Purſer, 
The Lords Preferred the Donatar to the Creditor: Purſuer, in reſpe& of the 
ſaid general Declarator obtained before the Arreſtment, albeit no ſpecial Decli 

rator was obtained by the, Donatar, Actor, Mowar. Alter, Cunningham, Gi 


ſon Clerk, FYid, ulf, Fanuary 1628, L, Cleghory, 


Lo, Lowdown contra Parochioners of KXillimmir, Fodem die, 

þ 2.Spuilzie of the Lord Zowdoun againſt the. Parachioners of KiUimvir;T! 
" Lorgs Found the payment of the Kings Taxation, impoſed upgn rhe Tell 
libelled, made by the Detenders for theCroptlibelled, ro the PurſuersChambe! 
Jain, who was his Chamberlain and Receiver ot his Rents that year lihelled, 20 
divers years before, and who continged yet his Chamberlain;and which Chat 
berlain had payed to the KingsCollector tor thePurſuer, the fame yearsT _ 
for theſe Teinds, to be ſufficient to, tberate the Excipients, who hid 4 
to the Chatmberlain che Duty. impoſed upon: the ſaids Teinds'' for rhe T3 
tion as{aid is, from all Spuilzie of thar year, notwithſtanding: the prectedi 
Inhibition, ud agpiot, the Defenders þetoreany payment; mide by then 
the Purſyers.C] amberlain of the ſaid Taxation:z in reſps whe, and fl 
the Pucſuer Replyed, | that go Deed of the Chamberlains could Prejudge 


| 
iP 


b, 
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arce of his Inhibition, except the Parſaer had given.expreſs. Warrant for the -. 
kids Receipts from the Defenders, or that the Chamberlain had given up his | 
Compts to the Purſuer, and had' compred and received. Allowance from the + 
Purſer of theſe Receipts from the Detenders,which'nor being Alledged, but by 
the contrary, the Chamberlain having in- his Hands much tnore of his Reots, the | 
time of the paying ofche Taxation'to the Kings Collector, thati theſe Receipts , 
received from the Deferiders,or the ſaid Taxation would extend to,theTennents 
could not aſcribe the payment of the ſaid Taxation, to be made out of the K e- 
ceipts from them,and ſo being done withourConſent orWarrant ot. the Purſuer, 
could not prejudge his Spuilzie and Tahibicion, no more than a Warning to re- 
nove might be prejudged by the Chamberlains Receiprof.the old Duty from 
the Tennents warned, except the Maſter had*conſenred theteto $ - notwith- 
ſanding whereof, the Exception was Suſtained to liberate from the Spuilzie, 
2nd alſo from wrongous Intromiſfion, whereto che Spuilzie was reftricted, Actor, 
Bye, Nicolſon, Aiton 8 Stuart, Alter, Cunninghame, Gibſon Clerk, Vid, 1; 
Feb, 1627, E, Linlithgow contra Menzies, 23 March 1622, L, Gairlies, 


Colquhoun contra Wardrop, Fodews die, Pos 

N an Action of Advocation ot the Service of - Brieves of Idiotry betwixt - 
Colquhoun and Wardropywherein the :Zords having heard the Reaſonsot both 
arties, why the Service ſhould proceed; ' or why-ag ſuch Service ſhoa!d rake 
fect, - before they gave Anſwer to the. Advocatien or Remitty | and the 
weſtion being betwixe one, who'was neareſt Agnat to-the Idiot,and who there-. 
7 conform to the -18 Act Parliament 1585, .claimed-to be Served Curator 
the Idiot, ani berwixt another who had obrained; a Gitt: of Futory-Dative 
>m'the King,to be Tutor and Curator to the Idiot, -by reaſoh that the Agnae 
d not :raiſed eheBrieves,and defired that Seryice,but only ſince'the obtaining. 
his Gift of /Tutory-Dative, which was compleat and exped, atd Caution 


und, and the Oath de fideli adminiſtratione given by him, before the raiſing 
if the Brieves by che Agnat, and who had not ſought them d+biiorempore, but 
had ceaſed five years after his Majotity, before he had taiſed theſe- Brieves , 

ich Ceſſation he Alledged made him to fallfrom that o_ a$. i Tutors 


awiul after the expiring of year and day, The Lords Found that the. Agnat. 
hould be preferred in, the Tutory,to' the Tutor-Dative, notwithſtanding of 
he Gift exped to.him,and notwichſtanding of the Agnats Ceſſation, and there» 
dre ordained the Agnats Brieves to proceed, and Remitted the Caule., « Attor. 
Int & Nicolſon. Alter, Stuart,, Gibſon Clerk, Vid. 15 Fuly 1631, Grant 
0 nel Grant, & 6 Fol 1627, Campbel, and the Ciles there, 29.Func'1 6 33» 
4543.4  * ar hecho Kh 
1A. Dumber contra Leſlie,: February 23, 1623," ny? 
[N Reduction betwixt Dumwberand Leſlie. of a Decreet,obtained by Fames. 
* Liſie againſt one Dwmbar,'as.charged to enter Heir to his umquhile Father, 
0 yes| Cautioner for. Sum of Money, owing to the ſaid Fames Lefty by the 
tn of Xochr em, principal-Party.oblig'd, which Decreer was deſired to bere« 
&& becauſe-ir was given only againſt the Son of-che Cantioner, .as lawiully, 
gedeo enter Heirghe being: then, Minor;and as yes is 3 likeas hewith Can- - 
Ee tpetnces 2 Rennnciation go be Heſr, Subſerthed by them 
kit and:fo celired 


on 


to bereponed 3 This RedpRion was-raiſed by the-Mi- 
® 295 alſo. by-one-who was,Camioner for-him in a Suſpenfion railed by the 
af chat ſame Dicreer, upon, that ſame- Reaſon, and wherein:Proceſta- 
"4s admitted; and therefo the. ReguRion was: alſo raiſed} gt the inſtance 
WeGautioner in that ſame Sulpenſton,agrinſt which the aid Proceftzgion was 
tec (nd -heciniethe flinor was cead Fince tha inteotiogar tbe Reduldion, . 
x 3 | an 


v, 


350 The Decifjunsof the Lords of Seffon, 1628. 
2nd the day of Compearance in the ſecond Summons, The Zords Found thy I to! 
the ſaid Cautionet could not uſe the ſaid Renunciarion, che Minor (Maker I the 
thereof) being dead, as he might have claim'd the benefite chereby, if the 
Minor had been living,and therefore Aﬀoilzied from char Reaſon ar the Caz. 
tioners inſtance z but thereafter the Parties were ordained £0 be tucker bead, 
this being thoughe to be an hard Deciſion, | 
This AQion being apain called ia preſence of che Lords,upon Faze 26.1648, 


This Deciſion was Altered, and Found that the Cautioner mighc produce the , 
Minors Renunciation,and uſe it for his own liberatior;, albeir che Minor was dead, Wl (ha: 
and the reaſon of his Reduction was Suſtained, Acor, G:bſon. Alter. Mong, Wl (on 


Scot Clerk, FYid, 20 Fuly 1626, Harwie Contra Barron. & 13 Fanzery 161, 
Niſbet contra Niſbet. $ Faly 1628, betwixc theſe Parries, 


L. Gagie contra Catieſe, rg ag . 
N a Suſpenſion betwixt L. Gagic and Gathrie, the Suſpender Suſpendine 
| upon a boyading for a part of che Sums charged for, and Alledging further, 
that the Goods Poynded wete worth greater Sums of Money than 
Appryſed for, and wete ſet dowa in the Poynding g likeas before rhe 
ing, the Patty from whom che ſame 'were poynded, offered eo the Party, x 
whoſe inſtance they were poynaded, greater Sums of Money tor the ſame tha 
the ſaids prices, whereto they were Appryſed, upon che which particular San 
offered he was ſpecial, and the _ opponing his Poynding't ihe 
which the prices were eſtimate 'by che Appryſers, againſt 'which no coanay 
Probation could be received ; 'the Lords not the lels of the aid 
Prices therein Appryſed, Found the offet of 2 greater price, really offered ro the 
Patty Poynder,and made upon the Ground, albeit before the Act of the Cow 
pryſing and Eſtimation of the prices by the Appryſers, to be Relevanr, the 
proven by the Oath of che Patty Poynter, notwithſtanding of che Poynduy 
cdataining leſs prices. Adcor, Niz#tſon, Alter, Hay Clerk: | 
ARR urn contra | Futfoen Eodem dit, | 
N 2 Suſpenſion of Nsſmth againſt Rarhwveus and Hugb Rof,umquhile Hem 
I Naſwith Heir to hel Father Jobs Naſwith Foo Hhggetres. Decret 
before] the Commiſſars of Da»ke/,againſt che Exccutors vf rhe Laird of 3«& 
ven, for payment of 2 Sum owing by the Laird of xs1bvew to the ſaid Flt 
by an Hererable Bond z and upon this Sentence, by vertue of the | 
Precept, he Arreſts in the Lady Rethweas hands ſome pat Movables, pt 
taining tothe Defuncrs Execucors, and thereafter Heary Uſer of rhe And 
ear dies, after which Fames Naſmich Heit to his Brocher , puclns 
before the Commiſſar, and upon a Procels, by a Seatence, obtains this Decree 
Recovered by Heary,and theArreſtment {ovelaid uſed by him, transferred in hin 
as Heir to Henry z and in the ſameSencence; 'the Relice; in whoſe Hadds the 
Arreſtment was miade, is decerned to make the Arreſted Goods forthconling, 
for ſatisfaction of the Sums contained in that Sentence rramferrel; ' The 
Found this Decreet of Transferting, and makibg ArreſtedGoods fort! | 
null, becauſe they were both obtained upon one Procels, ani contained is 
Sentence, 'which oughe to have been done'by' two ſeveral Purſuirs, 26d! 
Decreets, and not to have been x rw in'0ne, and ſo could mor be Suſtiined, 
being ſo confounded , for if confuſion of Dytts be'2/Catife to anul- Proceed 
ings of interior Judges, far'more the coiifulion'of : Aid alſo © 
Lords Found, t albeit the Obligicion was Heretabſe, whereupon Hex t 
was obtained by Heir, 'yer being -decernied ar his'inflance, o& 
p vicand l Ab - 


Arrcſtment Execute at bis inflance beforehi deteale)) 
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to be Moveable,and'{0'did pertain toHarie'sRxecutors,andnot to his Heirsy and 
therefore the Decreetobtained by Ins Heir, was Found null: Actor. Nical om Alter. 
WH $7; Gibſon: Cletk. 173d. betwixt!!thir ſame Parties}. Jar; 13512628; 1Matth 
131628: Sowervel coma Herioti &  Penult Fune 1627," LU. Tonch ,_ Vidifor 

this Jaſt Part. 'Deetor; 21. 1627; Halconer comra Beatie, (157 \112 271 + [1 {15ts 

. "Bairrisof the 'B. Galloway contra Covper, "Feb, 299" 1628; 50110 (s 


Nah Action of Tytot Comprs' betwixt the Bairns of the Biſtiop 'of -Gellbiv3 
apainlk Andrew Couper th Tutor, an 'Atticle of 'Defalcation 84k 
Charge being given in by the Tutor, whereby he &raved allowance of «Pet 
lon given to him bythe Biſhop; during his Lifetime, to.beiallowed to him 
ricularly, of thatyearaftex the Biſhops'deceaſt, the Che Knnhampr 

} 


>> to his Relift and'Bairns,conform to the Ordinance.of the Kirkwhich'p 
vides the Frnits 'of the Benefice for the year, after the late Incumbents:d 
topertain'to his Wie" and Bairns,' and therefore the Tutor raved the! Penſi- 
on of that year” to:be' allowed to- bim 3 and: the Minors Alledging, that the 
Penfion laſting only'for the Givers: Lifetime, could not extend to that years 
The Lords allowed of the Articlevt Defalcation, and Found; that the Tutor 
night 'rohave thavyears Penſion allowed to him, irv his Inteoniiflion [with the 
Minors Goods, ' Hay Clerks 4)! ip bo loa! of 10 


: . 


"A Hand contra Ti Mathers, Eodem' fe. 4 SOne "£7 « | 2) 
N a Purſuit of Letters conform, Hanld contra Mathers,” Mavld being cots 
ſtiture A gney to2 Penſion granted to Andrew Maid, Father to the AF. 
 figney, which A#drew had thefaid Penſfori from'the E. Mariſhal,” cune pos 
Pate fransferendi etiam. in artickls mortic. The Lords ſuſtained this Aion at 
cAffigneys Inſtance, being now purſued after theGedents deceafe the pri 

enfioner, albeit it was Alledged,; that the *Cedent beingriow” dead, ” thi 
be Tranſlation was nul), ſeing the Cedent remained (tilf 1n Poflefſion, nots 
ithſtanding of the Tranſlation,by uptaking thereof, and giving Keefuiteahon 
tereony, in his. 6wn Name, fo that the Trahſfation' took never effec inthe 
ers Lifetime, whereby it became in-effeRnal. This' Hlledgance was Res 
elled, and the Aion and Tranſlation fuſtairied, for this Summons ' of Lets! 
ers Conform was raiſed before the Cedents deceafe, and thereby the Allig- 
nrion was intimat, ' whereas for want of Intimation'the contrary- was: Fovriet 
fore in the Aion Douglas contra the B. 4berdeer,de quo Yid.Peunlt Jurie 1623, 
f Qor, Oliphant. Alter, Mowat. Decem. I7., 1628, Cbalmer contra L:. Craigivarg 
bo +... Glen of Bar contra, L, Knocks OO... Year bf wr ran 
INa Suſpenſion betwixtGler of Bargand.L. Knock,s Reaſon of Saſpenfion be2 
L ing founded upon a Writ, made by the ka, Ai which was produced 
vfe.the, Reaſon, the Letters'was found Orderly proceeded -notwiths 
anding thereof, becauſe there was a,former Suſpenſion upon. this ſame Rea- 
adiſcuſt, - finding, the Letters Oxderly proceeded, for not verificatibatheres , 
fo that albeit Reaſon was. both Relevant, .avd here inſtantly verified; 
xſeinpit was. not verified in the former Suſpenſion, but Decreet'givetr againſt 
In for not verificing thereof, there being a Term affixed to the Suſpender to - 

proven the ſame, and he failzieing to doit, therefore they Found, thatthe 
tfication could notbehere received. in this new Suſpenſion, after a Term . 

xd in the firſt, 45 ſaid is. Aftor." Hopg- Alrer. Stwart-& Cunninghime, Scop 
ot ect, Yid, March 19. 1628. Lamb contra Blaikburn, andthe other Caſes there, 
-, _.- pol contra 1dington, Eodem die. , | OD 
"I > Suſpenſion R contra 1dington, of Charges npo ark ae | 
=_ a Back-Tack contained in,a Contra&t of Wodler, of theLa of Clertie 
_ tet pired,and that Idington had good Right to enter tothe Poffefltonr ofthe: - 
nds, whereupon Doxglas being Charged to Kemove,, he Suſpends upon-O- |, 
X x4 bedience, 
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bedience, that he has already Removed: and is cantarts-that the 'Charg. 
er enter without Danger ofBjeftion, or any other Aitions and the Charger 
Alledging, that he ought to-find Caution to dilaſt under a palD,. as #9.uſugl.in 
ordinar Actionsof Removing. The Lords Found no nece Guy 40 find Caution, 
and that the Suſpender could not be coipelied whereto, {cing this Was not 
an ordinary AQion of Removing, but proceeded -upen a Contract, which the W = 
Party had Satisfied, by this offer of Obedience, without Dapger to the Charg, © 
er to enter, and that in the Contra, he had-not takenthe. Party obliged tw | | 
find: Caution for bis Removing. . Hay Clerk, i od vert 8 
of L, Laxchop, Donatar contra Tennents. lt; Feb. 2628, +. | 
N a pecial Declarator of L; Cleghorn's Liferept, at.the-L. of Louchops, in- 
| yk Donatar thereto, -again{t the Tennents of: the Rebels Lands, for 
payment of their Farms, zlie years 1626, and 1627, which Farms were Arceft 
ed intheir handyby che Donatar, long beforethe Terms of pay ment, wn, be- WY » 
for Martinwas che ſaid years; and the Defenders Alledging, that they had i in 
advanced to'their Maſter the faids Farms,' and datisfied hin of the Prices, con- WW 7 
veened betwixt him and them therefore befote hand, \before the Arzeſtment, MW 16 
which they Alledged of ight lawfully do,. even before the Terms. of pay- 
ment, he being then, and of before their Maſter, to whem they haye been in I 1 
uſe to pay their Duties, and for whoſe Supply and Help in his neceffitics, they | 
might do the ſame lawfully at any time, nothing being done. to hinder them, 
when they tranſa&ted,8 made the ſaid payment, This Alledgatice wasRepelle, 
and. the payment adyanced before the Texms of payment, was not ſuſtained;to 
liberat the Tennents, ſeing before the ſaids Terms of payment,the Donatathad 
Arreſted the ſame debito tempore,for if it ſhould be Jawfu] to allow this paymen 
made before hand, before the Terms, the Donatar and Creditors: mightere 
be prejudged 5. and therefore theſe who payes before they can. by Lay 
be Compelled, muſt do the ſame ſ#o periculo, and not to the hurt of othersand 
3 ſhould provide for. their qwn.relief. AQor. Mowar. Alter: 
lay Cletk.. Yid,: Decem, 13- :1628, Huntly contra Hume & June 12. 1629: 
Gray contra Cawpbed. ult. Fer, 1628. betwixt thir ſame Parties. 
2 + »: Philip comma L, Roſſyth,' Eodeme dig, | 
IN anAdion of Poynding of the Ground, Philip contra L. Rofyth, for andl- 
- nualrent- wherein Phzlip was Infeft, as Heir to his. Father, and for all t 


years which were owing Interveeging, after his- Fathers deceaſe, - and belorefiW Dete 
the Purſuers Service and Retour,as#Heir to him,for the which years he Aled Prin 
ed, that his Retour behoved to be cffeQual'to him, and was to be draws Þ Clerk 


to the time of his deceaſe : 4nd the Defender Alledging,that for the Int 
ing years, the Annualrent was inNon-entry in the Heretors hands,and ſocout 


not pertain tothe Heir, before he was Retoured arid Seafed, The Lords Found N 
that by this AQion of Poynding of the Ground, the Pyrfuer could ve: (fil 
the Ground to bePoynded for theſe years, &afſoilzied from this Ptrſuit, with fork; 


prejudice to bimto ſeek the ſame otherwiſe, by any other lawful Purſuit, # 
without prejudice of the Defenders Exceptions againſt the ſawie, whenitl 


be Intented, as accords of the Law. AQor. Alter. Nairy, Hay Clerk. Purfyc 
E. Nithiſdale contra L. Weftraw, Eodem die, ng 4 

N an Improbation betwixt the E. Nithiſdale and Weftraw, The Lords FOR rye, 
that Purſuers of ſuch A&ions may - purſue for Improbations of Reto be 
whereby the Defender in theſe.Caſes, or any of their Predeceſſors, are Vere i (744, 
Ficirs to their Predeceſſors, inthe Lands Controverteds for if the Retour whe 
the Lands will-bein Non-Entry, and fo the Purſer bas fufficient Interell i tc. 


quarrel them, and crave Prodution thereof, hem it was Found, thats 
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it Retours be Regiſtrat in the Chancellary, yet that the Defenders, who are 
called therefore, ate holden to produce the ſame, and if they do nor, that 
Certification ſhould be granted againſt them, and that the Purſuer is not hold- 
ento Produce and Extra them; It was alſo Found, that no Certification,nei- 
ther for Retoursnor Services ſhould be granted, which are of any date, anterior * 
tothe year 1546, In reſpeR of the burning of the Town, and molt publick 
places in the Countrey, whereby it may be ſupponed, that publick Regiſters 
were then deſtroyed. Itew, [t was Found, that Compriſings whereupon Sea. 
ins and Inteftments were exped, could not be decerned to make no Faith for 
not prodution, ſeing they remained at the Signet, for the Warrand of the Seal, 
the time of the expeding of the Signatour, for Infefrment thereupon, and ſo the 
Party called in the Improbarion, could not be holden toproduce the ſatne, but 
touching Compriſings,whereupon followed no Infeftment, the Party called 
MW was holden to produce the ſame, becauſe it was to be preſumed, that they were 
| WH in his own hands. Actor. Hope, Nicolſon & Stzart.. Alter. 4iton.” Gibſon Clerk, 
rid, 12. Feb, 1628, Ker contra Scot. June 28. 1628, Henderſon. Feb, 4: 
1630. E. Kingborm: July 7. 1636, Nicolſon, 


Forreſter contra Clerk, March 4. 1628, 

N an Aion betwixt Forreſter and Clerk, where an Executorto a Legatar, 
| being purſued for payment of a Sum left in Legacy to the Legatar, with 
the Annualrent thereof for diverſe years fince the deceaſe of the Legatar, ſ#- 
fer hoc medio, becauſe the Defender, Debitor of the Sum left in Legacy, was 
in uſe to pay Annualrent yearly tothe Legatars, during his Liferime, which uſe 
being Alledged by the Defender not to be any Ground in Law, whereby he 
might be compelled to pay Annualrent for that,for the which he was not other- 
wiſe obliged to pay Annualrent, except by the foreſaid uſe, ſeing the Purſer 
ought to have doneDiligence,to have ſought theLegacy,&ſhould have purſued 
therefore, and ſo being by his own Negligence, whatever- he had done to the 
Legatar, could not be a Reaſon, forcing him to continue in that which was 
voluntar, and whereto he could not be compelled in Law. This Alledgance 
was Repelled, and the Reaſon of the uſe of payment of Annualrent by the 
Defender, and his not paying of the Sum,at the Term of payment, to the 
which it was continued, in refpe& of the Profit of.the Annualrent, whereby 
he was ir moraywas ſuſtained by the Lords, as a ſufficient Reaſon to make the 
Defender Debitor in Annualrent, for all Terms during which he retained the 
Principal Sum, and had the uſe thereof. Aﬀor. Nairn, Alter. Hay 
Uerk, Yid. Jan. 10, 16297. L. Thormon, | | 


Scot contra Banks, Fodems die. 


[N the Cauſe of Spuilzie betwixt, Scot and Kathariye Banks, whereof men. 

tion is made 2 February 1628. The Meſſenger who Poynded being con- 

veened as one of the Spuilziarsz The Lords Found the Alledgance proponed 

brhimRelevant, to liberat him. both from Spuilzie and wrongous [atromiſfi- 

M, bearing, that he Poynded by vertue-of the Lords Letters, direGt for 

Pojnding of the Purſuers Goods, for the Debt therein-contained ; albeit the 

Purſucr ny that theſe Letters could not be a Warrand to the Meſſenger, 

king the Decreet whereupon theſe Letters of Poynding were raiſed, was not 
againſt the Purſyer, and fo he bad not a Warrand to Poynd, and there- 

tre he was not excuſable 3 yet the Lords Found the Meſſenger in bona fide &- 

® probabils ignorantia to bave Poynded, ſeing the Lords Letters bore Warrand 

vihe Officer,to Poynd from this ſame Purſuer,and jt-was not his. part to ſearch 

le Decreet and Warrand thereof; for albeit the Leners were. evil diretted, he 

N that was not his fault ; But the Lords Found, that he ought to —: 

Yy that 
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that he had delivered the Gear Poynded to the Party at whoſe inſtance he hag 
Poynded; which being done,it was a Liberation to him,otherways hisRetention 
of the ſame would inforce Reſtitution againſt him, notwithſtanding of the | 
Pojnding, partibas ut illic comparentibus, Wi 


Hammer-men in Glaſgow contra Crawfyrd, eMarch 5.1628, | 

N anAQtion forproving of the Tenorof a Bond betwixt the Hammer. men in J 
Glaſgow and Crawfurd,who was conveened as Heir to his Father,for proving MW 

of the Tenor ofthe Bond,made by his Father to the Parſyers.The Lords Found, MI 2! 

that no Proceſs ought to be granted,for proving of ſuch Tenorsof Obligations, 


after the deceaſe of the Debitar, except the Executors of the Defun@ were ſpe- w 
cially called to theſe Purſuits, becauſe the ſame tends to make up Obligat, 4 

ons, whereupon the Executors may be diſtreſt, either by the Principal Credi. Wi" 
tor, or by the Debitors Heir whois cpnveened 3 which Heir thereupon might _ 


ſeek relief againſt the Executors3 and becauſe this Defender was conveened, 
both as Heir ard Executor to the Defun&, and the Defender condeſcended MI 
not that there was other Executors, therefore the Proceſs was ſuſtained : And 


becauſe it was four® by the Lords, that this Aion to prove a Tenor, wa of = 
a dangerous conſequence,to make upObligations after the deceaſe of the Debi- IM 

tor,the caſe of Amiſſion not being clearly qualified, which was found neceſſar to MM 
be well known and qualifiel.ani alſo provenin thir caſes to make up Obligati- " rn 
ons; neither was the Articles Libelled found ſufficient to produce this Action, WM ©. 
which were only conceived upon Probation by Witneſſes; therefore the Lids Cer 


aſſuilzied from that Action,in fo far as it was of the nature of a Cauſc to prove 
the Tenor of a Bond, but becauſe the Obligation defired to be proven,was only 
of the Sum of 100 pounds, therefore they ſuffered the Purſuer to convert the 
Parſuit by this fame Summons, in an Attion to pay the Debt againſt the De. 
fendef ; which Decreet and Aion fo converted, the Lords Found might be 
proven by Witneſſes, who ſaw the Sum lent, and who knew that the De 
funct payed Annualrent therefore ; and Found, that albeit the Debt acclaim- 
ed extended to 100 pounds, yet ſeing it exceeded not 100 pounds, thatit 
might be proven by Witneſſes. AQtor. Lawtie, Alter. Mowat, Gibſon Clerk 


Scot contra Tennents of Whitſlaid, Eodems die. 

F* an Action for Maills and Duties betwixt Andrew Scot Chirurgeon and 

Tennents of Whitſlzid, the Lords Found a Compriſing of the Lands Libel- 
Icd, whereof the Duties were acclaimed by the Purſuer, was not a ſufficient 
Tiile to produce 4ction to him, except he had been either Seaſed in the 
Lands by vertue of his Compriſing, or had done Diligence to obtain himſelf 
Seaſed, by Charging of the Superior, who had refuſed, or ſuch other lawful 
Diligence. Actor. Craig.- Alter. Scot Clerk. Yid. 25 March 1628, L. But, 
and the Caſes there Cited. 1 July 1624. L. Balveny, and the Caſes there. 


Binnie contra Roſs, Eodem die, : 
[N an Action to makeArreſtedGoods forth-coming,theLoyds were of the mind 
( but not decided in this Proceſs) that an Arreſtment Execute upon a 
Bond, whereupon no Sentence was recovered, or any Aion Intented the 


time of the Arreſtment, was but a naked Intimation of the Parties Right '0 i : 
him;againſt whom the Arreſtment was Execute, and nevertheleſs the ſame 92 Bi th 
a ſufficient ground, when Sentence ſhould be recovered againſt the Privc! —_ 
D-bitor, for whoſe Debt the Arreſtment was Execute,to produce Action ag inſt Gd 

him,in whoſe hands the Goods were Arreſted, after Sentence obtained aga'" pa) 
the Debitor, and that nothing could be done in prejudice of the Arreſtme"t, ns 
albeit at the uſing thereof, 'there was neither Dependence nor Decreet obta fee 


in- 
ed 2gainſt the Principal Debitor, but that Arreſtments in ſuch caſes were we 
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fual for Moveables, as Inhibitions for Immoveables, Actor, Lawrie, Alter. 
Hay Cletk.  Yid, 14 June 1625. Andrew Cowper. 7 March 1628 
Pn contra Edmonſton, Zodem die; . , 
N an Adtion foffelivery of a Bond betwixt Megil/and Edmonſion,the Pur 

ſuer having aBond made to him upon ſome Moneys,by: a Principal Debi= 
tor, and ſome Cautioners therein mentioned, which being Subſcribed . bythe 
Principal Party, and by ſome of the Cautioners, and-ſo- delivered to the Pur- 
fuer in his handsz thereafter he delivers the ſame to the Defender, to be 
Subſcribed by him, his name being inſert therein as one of the Carttioners no- 
minat in the Bond, and which was Subſcribed by the faid .Defender, and re- 
tained (till in his hands 3 and therefore the Purſuer purſuesfor. Exhibition and 
Delivery of the ſame to him, as his own Evident z and, the Defender Alledg- 
ing, that ſeing the Bond came never inthe Purſuers hands ſince his Subſcriptt- 
on thereof, he might lawfulfly Cancell and take his own name therefrom. 
The Lords Found this Relevant, and that the Defender could.not be compelled, 
to Exhibite the Bond Subſcribed by him, but that, it was lawful to him at any 
time, before the Bond came in the Purſuers hands, fince his Subſcribing thereof, 
to Kepent,and ſo cancell his Subſcription ; but Found, that he ought to Exhi- 
bite and Deliverthe fame to the Purſuer, inthat ſame ſtate as it was when he 
received it, ſo far as concerned the other Parties Subſcribers thereofs Scos 
Clerk. 


Nicol contra Hume, March 6, 1628, 

Tcol Purſuing ſome of. the: Laird of Aitons Tennents, to make their 
N Farms adebted by them to the Laig4 their Maſter forth-coming, As 
Arreſted it their hands by the Purſuer, for a Debt owing to him by the Laird, 
Ia this Proceſs Compears one Hume Creditor to the Laird, and who had Ar- 
reſted thir, ſame Farms, and Alledged that the Purſuer had obtained a Decreet . 
for Farms Arreſted in the Tennents hands, of another year preceeding, which 
would extend to a greater quantity than would fatishe his Debt, and fo he 
ought not to misken that Sentence, whereby he might be payed, -and. de novo 
223 Arreſt,thereby to prejudge other Creditors; The Lords Faund, that the 
Purſuer having recovered a Decreet for his Debt, as faid is, ought either ta re- 


'nounce the famine, or'to Aſſignit tothe Party, or qualife and in(tru& ſome 


competent reaſon; why the ſame cannot be available to him, or if he would 
not, but that he did adhere thereto, that he could not Arreſt de novo, for (a- 
tfying of that fame Debt, whereofhe behoved to be found fatisfied. by that 
Sentence;which hecould not ſhow he could be fruſtrat in theExecution thereof; 
tbeing in his own default, that he wanted payment, The Lords Found, that 
he could not prejudge other Creditors, to Arreſt and ſeek payment of their 
Debs by his ſeveral Arreſtments, thereby to Eleid and defraud them. Vid. the 
Gie wherein after Compriſing other Execution may be ſought, 


Wilſon contra L. Drumlanrig, March 7, 1628: , 
T7" TilſonWriter againſt L, Drumlanrig, purſues to make Arreſted Goods 
'J forth-coming,for ſatisfying of aDebt qwiog to thePurluer by Archibe/d Dow- 
tf, Brother to the Lord Torchorwald, for. payment whereof certain Sums 
pomgby the aid L, Dramlanrig to the (aid Archibald, were Arreſted by the 
kid Purſuer, the Bond being conceived in- form of an Heretable Obligation, 
made by the ſaid Archibald to the ſaid Wilſon Purſner, obliging| him ro pay 
Annualrent for the Sum while the re-payment;- Upon this Bond . the Par. 
ers Arreſtment being raiſed, and Execute, and it. being.contraverted; ang 
Mledged by the Defender, that the Purlocr Debt being by.av. Heretable Bong, | 
ya 90 
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No Acreſtment thereupon could be ſuſtained, ſcing Arteſtments could nothe yw 
Execute, but for Moveable Sums; This'Alledgance' was Repelled, and: the MW anc 
Arreſtment allowed, albeit raiſed upon an Heretable Bond 3 for as the-P,;. MW wa 
ty might have Poynded therefore, ſohe migtit Arreſt3 Hut 1f the Bong haq i 7ef 
contained, thnt-Requiſition ſhould have preceeded befor® rhe Debitor ſhoul M cee 
pay the Sum, hos. cf the Lords inclined that no Arreſtment ſhould be'Execute ] 
therefore, untH{ therime that the Sum hatt been made Moveable by T Proceed Det 
ing Requiſition"; but it'is thought, that pv. —nacomdes mr 94 br able 
Bonds, mayn6t be Arreſted, although Arreſtments may be-rmſed upon Here. 
table Bonds by the Creditor, to whom theſe Heretable Swim arc owing, guy 
Clerk; Vid. Peralt Feb, 1623. Mr. G. Halibartorn, 21 June 1626, Sheriff of 
: Forre#t. 5 Maych 1628. BDiwnie contra Roſs. 


Brown contra Murray, March 3. 1629. | 
FN a Spullzie betwixe Brown and Marray, there being,ſundry particulars Li. 
| belled of divers tatures, contained in the Summons Libelled to he Spuil- 
zied, as ſight arid Pleritftimgofan Houſe and Goods, , viz, Oxen: and Horſe 
of the Field;atid Corris out ofthe Barns ; and the Witneſſes having rovenSpuls 
zation of ſbrxe Corns out of rhe Barns, and no further;The Lords Found that 
' the Purſirers Oth ſhoatdbe taken, and that he might Swear upon all the par. 
 riculars of the Sutrtions, atbeit they were of divers natures, and that nopur- 
- ricular was proven, but only one, and the Purfuer having Sworn upen the 
Spuilzie of the Inſight of the Houſe, which was not proven 3 The Lordj al 
lowed of the Oath Deponed thereon, #td Found he mght ſo Depone upon all 
whereany one thing within the Summons was proven'y but the Lords uncd 
the Prices Deponed on by the Purſuer in hisOnth, tt6 Patty Compearing bere 
. forthe Defender, Szot Clerk, 
Muir and Thomtſon contra Kincaid, Eodem die. 
Uir and Thomſon hetTutor contra Kincaid, Muir the Pupil,and herfaid 
Tutor dam Thomſen, who was left Tutor Teſtamentar conjundlyþby 
the Papils Father, with Robert Kincaid and Alexander Aeriot, whom the De- 
fith@ nonminat Conjun@-Tators to the Parſuer bis Daughter, tbe faid Pupil 
#14 <A4am one of the Tutors foreſaids purſues the other two, either toaccept 
6f the Office, to the effe rhe Minors Goods may be Adminiftred, and Pur- 
ſaits ttioved apainſt her Nebntors by them, or then to tenounce the Office, nd 
Alexander Aeris one of the Tutors compearing, and rsnuncing the Office, the 
other, viz, Robey: Kincaid Compearing and Conteftiog,; that the Minor wa 
not lawfully Authorized to purſue this Aion, being only affiſted with one 
of the three Tutors conjutictly given, whoought all to Concur ; and thispur- 
ſujt by the Minor againſt her own Tutors, ought not to be ſuſtained dyronie 
tutela, at leaſt he'ſhould be Authorized with other Curators ad have biew 
and further he Alledged, that the DefunQ died a Baſtard, not Legittims 
and ſo had no powerto'tmake a Teſtametit, Likeas Robert Kincaid has obtal 
ed from the King a Tutorie DativezboththirAlledgances was Re lled,ad the 
Purluit ſuſtained, at the Pupils Inftance Authorized with 'one Tator, without 
neceſſity ofAuthorizing by any otherConcoutrſe,or new giving ofCuratorganc 
it was Found, albeit the Defun&t was a Baſtard, ard not Ligitritmat;he might 
leave Tutors to hisBairns, potten by him mm lawfel Matriape, and who weretC 
ſucceed to his Means, and whom he might noniinat Execurors, notwithſtanc 
img that the Defender Alledged, that aBaſtatd not Ligittimat, albejt having 
Bairns' gotten by him inlawfil Marriage, had not Teſeanrentf falfionemr, andtha 
if he-nominat his'Bairns Executors to him, . yet ther Succeſfion, and commy 
tohis 'Means' would not'be ritfone Teſtuwenti, butrutione Sanguints, Wal! 
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was Repelled; for if the Baſtard had moe Bairns gotten in Marriage:than ane, 
and if he ſhould make one of them his Executor,that, Bairn nominat Executor, 
would have Right only .to that which behoved to.come to him, jure & ratioze 
Teftamenti, &5- non jure ſanguinis, for bas jure. Javguinis, they would. all ſuc- 
ceed alike,” and not-he alone, who was nominat Executar.. : + _ -... 

But here it is to be alſo remembred, that there was.na. Declapatpr upon the 
DefunAs Baſtardry. AQor, Alter, Ni-bet & Hay: Clerk. Yid. 9. 
December 1628. Souter, = | 
Domglas contra L. Wedderburn, Eqdem die, 
N a Declarator of L. Wedderburns Literent-Eſcheat of certain Lands holden 
by him of John Stuars, having Right to the Benefice of Caldingherve, anil 
thereby fallen in hishands as Superiqr, 'and which was purſued againſt Wed- 
derburn, by Wiidiams Dowgles Donatar to John Stvarts Liferent-Eſcheat, and 
_ had ones; Declamon upon Jebn Jer i q+ bei gen 
ed by the L. We 1% Compearing, and Alledging that hig Literenf, whi 
bad fallen fince Johw Stmert his Superiors Literent fell, and 70 it was Gifted 
and Declared at William Dowglas inftance, and which wasnot then Extant,to 
be comprehended within that Gift of Jobs Styerts Liferent, then granted and 
Diſponed, and ſo which-be Alledged, could not yertainto the Purſue, whoſe 
Gift of the Superiors Liferent eould not extqndtoa Caſualitys falling forth ro 
the Superior thereafter, and which Caſyality.he Alledged, cquld not be diſ- 
 poned by any Gift of the Superiors Liferent-Eſcheat hut was prope analy tbe 
Diſponed by a new Gift of the Superiars ſimple Elcheat, as -a pertinent Caſy- 
ality, which could no otherwiſe be Gifted but by an ſimple Eſcheat,' and 
could no wayes pertain to the Donatar of hjs Liferent. This Altedgance wag 
Repelled, and this Caſuality of the Sub-Vafſſals Liferent was found, might be 
comprehended under the Gift of the Superiors Liferent-Eſcheat, albeit the time 
of the Gift it was not thenextant ; for the King having diſponed Fobe Sitzgrts 
Liferent, and all which ſhould befal to him, as that Gift did extend to any Feu, 
or other Duties payed to him for theſe Lands, whereof Wedderburnt Liferent 
ſenſine fell, ſo behovyed it to extend to a greater Profit, which might befal to 
tm thereafter, out of the ſame Lands, by his Vaſſals fault; for that Caſyalit 
of the Sub. Vaſlcls Liferent was not anew purchaſe by'the Superior whole 
48 Liferent was acquired by the Donatar, without apiylatterentCaſuaticy of theSu- 
ol Priority, whereto the Gift did extend, als effeRually as if the Superior had dil: 
ul Poned to the- Donatir before bis Rebellion his Liferent, of all 'theſe Lands 
whereof he was Superior, quo caſ# as that Diſpoſition would estend to the Ca- 
ſwlity of the Sub-Vaflals Liferent, evenſo the Gift of his Liferent did extend 
thereto 3 and it was acknowledged by the Lords, if it had been extqnt at the 
ume of theGifting of Joby: StxartsLiferent- Eſcheat,that the Klng might bave gif- 
tedthis Caſuality at the Sub- Vaſſals Liferent,by the Gift of the Superiors fimple 
cheat But not the leſs, ' that if the Ring had 'not Gifted it fo, which he 
Wpht efie&ually have done, if he pleaſed, but had Gifted it under the Gift 
i Liferent, of the Superiors Eſcheat, that the Gift of Liferent might have a]- 
beffe@tually been extended to it, the fame being a proper Cafuality of the. 
lanks, and the Liferent of the Larids, or whatisdue our of the Lands; being 
per to be difponed by a LiferentGift:Likeas here there was no' other Do- 
k:9 the fimple Efcheat. Attor. Aiton,Stnart Be Craig. Aker, Hope Nicol- 
hk & Belſbes. Gibſon Clerk. Yid; March 26. 1628. betwitttthir Parties, Fob. 
6. 1623. L, Clay. July 24; 1632 Jo. fuel, : 
Muir contra Creufurd, March 11, 1638, If 2991 
[x « Suſpenſion by AMwmr w_ Crauſurd, of a Decreet of Transferring 
of a Regiſtrat Contra& againſt his Father , and Transferre. in him as 
W Y 3 Heir 
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Heir to his Father, by the which Contra@ his Father was obliged to pay tg 
Cranſurd two hundred merks, for Tocher-good, obliged to be payed by the hi 
faid umquhile Muir, to the Charger, in Marriage with one Cunninghame, who 

was Siſter to Muir's Wife, *and which was Suſpended by Muir's Heir, in whom 

as ſaid is, it was transferred, becauſe it being a Matter of Importance, viz. tw M\* 
hundred merks., it was only ſubſcribed by a Nottar for him, before two wie. 
neſſes, and the Chargtr opponed his Decreet ſtanding, and alſo. that it waz a 
Contra@ of Marriage, whereupon Marriage followed, The Lords Found the 
Letters Orderly proceeded, notwithſtanding of that Reaſor,, ſeing it was x 
Contra& of Marriage, for payment of Tocher, whereupon Marriage folloy. 
ed, and had fo reſpe& to the Suſpenders Reply, whereby he Replyed, that 
he wasnot obliged in Law to the Woman ContraQed, to Tocher her, being 
-a Strangerto her, ſhe being only his Wites Siſter, whom'no Law could com- 
pel him to Tocherz and therefore he Alledged, thatthe Form preſcribed by 
the A& of Parliament, A#no 1579. Concerning two Nottars and four Wit. 
neſles, ſhould be keeped3 Which Alledgance was Repelled, but the Reafon © 
in this Caſe eſpecially was, becauſe the Contra was brit Regiſtrar apainſt 
the Defun& in bis own Lifetime,and thereafter wasT ransferred in this Suſpend. 
er, as Heir to him, and fo there was two Decreets thereon ſtariding, Hy 
Clerk. Yid, Decem, 10. 1630. Nisbet contra Newlands, & Ult. Jun, 1625, 
where the Names are blank, and the Caſes there. | 


Ferguſon contra Conper and others, Fodem die, | 

N a Suſpenſion betwixt Ferguſor of Kilkerrand and Ardrew Conper Writer, 
] and certain other Creditors to John Craufurd of Skeldon, who had Compri(- 
ed the faid John's Lands holden of Kilkerrand, and had all Charged him as 
Superior to enter them, whoſe Charges being all Suſpended by him, upona 
Reaſon, viz. Becauſe he had before their Charges,entered his own Son to the 
ſame Lands,who had Compriſed the ſame,and had Charged him to receivehim, 
and for obedience whereof he had received him. This Reaſon was not found 
Relevant, but the Lords Found, that the Superior ſhould Receive, and Entet 
all the Compriſers, but prejudice always of the firſt Compriſers Right, who was 
entered by him before; prout de jure, to the which, his Entry of the others 
ſhould not prejudge, neither ſhould the fame be prejudicial to the Superior, 
his Entry of moe Vaſſfals, being done for obedience of Charges; and Declared, 
that this Entry (ſhould not binder the Parties, in their own time and place, to 
Diſput upon the Priority and Preference of their Rights to the Lands, which 
was not proper now to be handled in this place:But theLords were of the mind, 
that where Parties were equal in Diligence, that the Superior might prefer his 
Son to the Reſt, in all which he might lawfully advance him unto concern» 
ing his Entry. 4&or. Nicolſon. Alter, Miller. Hay Clerk, Vid. 22, Ju 
1628, Lo. Borthwick, 


| Dalmahoy and her Spouſe contra Horsburgh, Eodeme die, 
Nan Aion, Dalwaboy'and- Frank her Spouſe contra Horsburgh, for the 
Mails and Duties of a Tenement of Land, wherein the Purſuer was lofelty 
as Heir to her Brother, and the Defender Alledging, that he was Retoured 
Heir to his Predeceſſor, who was Infeft in the ſame Lands,and that the Defend- 
er, by. vertue of his Infeftment paſt upon a Retour, bad been five years il 
Poſſeſſion of thefame. The Zords Repelled the Alledgance, in reſpe& tbattÞ6 
Parſuer was lafeft as Heir to her Brother, and. that he.was Infeft in the fawe 
Land, before the Excipients Authors Right, and by vertue thereof, thati6 
was in continual Poſleſtion ten years gether of the ſame, to the time 07 


deceaſe, who died in Arno 1623. and that all the years ſenſyne, whereas e 
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wefender had acquired only Poſſeflion, were now controverted in this Prys 
, and could not make the Excipient to be compted/alawful Peofleflor, 
ich Reply was Found Relevant in this Poſleſlory Judgement: PDE 


L, Lavrifton contra Sheriff of the eMHerns, March 12. 1658. | 
NanAdQtionof Suſpenſion betwixt the L. Lawrijton and theSheriff of Mernes, 
The Lords Found, that any Party, who had: obtained Precepts out of the 
hancellary, upon his Retour, for taking Seaſin of Lands whereto he was re- 
red, as Heir to his Predeceſſor, was ſabjett to pay the quanity of the Relicf, 
on a Perſonal Charge, at the King's Officers inſtance, viz. the Theſaurer , 
zinſt him to that effeR, or that the Ground might be Poynded therefore, or - 
Sheriff mighrbe compelled to pay the ſame, who for his Relief might ei-, 
rPoynd the Ground, or Charge the Party Obtainer of the Precept out of ' 
Chancellary, Perſonally to pay the ſame, and which the Lords Found the , 
ies might be compelled fo to pay, albeit he never took Seaſin by vertueof 
faid Precept, conform to the 73 Act Parliament, 1587. And albeit the 
x Lands lay in Nonentry ay and while Seaſin were taken. 


La. D»umfermling contra the Earl, Eodeme die. "T- 
an Attion by the Lady Dumfermling againſt her Son,as Heir to his Father, 
for fulfilling of that part of her Contra& of Marriage, whereby het Husband 

$ obliged to Inteft her with himſelf, in all Lands agd Heretages,which he 
uld Conquiſh the time of their Marrlage ; It being controverted betwixt . 
Parties, 1f that Clauſe of the ContraR, of the Tenor forelaid ( for that 
the Tenor of the ſame) did extend to Lands or Teinds;* whereof the um. 
ile Earl her. Huſband hince their Marriage had acquired an Reretable Right , 
timſelfand his Heirs. The ſame Lands and Teinds before that Keretable 
be, being acquired by her ſaid Huſband, in Tack and A4fſedation alfa fince 
Marriage, and before the Heretable Right acquired by him two years at , 
at, in reſpet whereof he being Tackſman, and the Tack being Sett for 
per ſpace, that would endure longer than the Ladieslifetime;, the Defen- . 
rAlledging, that the poſterior acquiring of an Heretable Right 'could not 
found, ſuch a Conquith as might compell the Heir, to give the Refict Infeſt. 
it thereof, as of Lands whereof ſhe could be effequalty Infeft,as Conquiſht 
nds, the ſame being underſo long Tacks procured before, which ought of 
alon to ſtay the eff<& of the Inſeftmenty ſo far as might extend to the profit 
Fthe Lands, which . would only pertain to the Heir, by reaſon of the pre- 
eding Tacksy and the Purluer Replying, that if this ſhould have place, all 
tracts bearing ſuch Clauſes ſhould be Eluded, andthe Wives defrauded: 
their Proviſion introduced in their favours; for to. prejudge the Infeſtment, . 
ach is provided to the Wife, it ſhould be then lawful to' the Husband who - 
dsto Conquiſh Lands, whereby the Wife wonld receive the benefit ot Infett. 
ntto defraud her thereof,by takinga preceeding longTack ofthe ſame, where- 
beſhortly thereafter takes anHeretable Rightztho the preceedingT ack is-ac- - 
red alſo ſince the Mariage, yet he might Elud that Clauſe of Infeftment, if - 
ly after the Tack he bad alſo . acquired Infeftment;, which» is -againſt 
mind of the Contract, appointing ber to be Infeft in all which he thould + 
Mquiſh. This Exception was ſuſtained, notwithftanding ofthe Reply z for - 
Lrds Found, that the acquiring of an Heretable Right.by the tiusband, - 
lat whereof he had acquired Tacks two years of before, of the endurance : 
Kaid:8 albeit the Tacks were alſo acquired by the Husband ſince rhe-Marri. - 
May could not be repute a Conquiſh, which might-compel the Heir to: give >. 
Relict Infeftment profitably,or of any greater benefit:.concerhing the Lands \. 
Kqured by her, except ſo far as was further acquired/by the Heretable.., 
"EC. 20 - Right, 
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Rightin yearly Profit,than was contained in the Tack,viz. for the Tack-Þ "ds 
Allanerly,if the Infeftment did free the Receiver of thatTack- Duty; For albe: that 
the Heir ought to give her Infeftment thereof, as of a Purchaſe, yet it wall ferr 
Found it ought not to be ſo ſimply given,but with Exception & Reſervation off an 
theTack foreſaid,and the benefit thereof tothe Heirz and as Concerning the de. that 
ſtituting of the Party of the mind of the Contra, which intends to pive thelff com 
Wiſe her Liferent of all which the Husband ſhould acquire, This Comrace wafif pre 
not of that Tenor, but did only bear, tolnfeft her in all Lands and mak 
the Husband ſhould Conquilh 3 and if Parties agree, to provide the Wife off Ne 
Liferent of Tacks, or Bonds, or other Securities and Benefits purchaſt by their Caſe: 
Husbands, the ſame ought to be fo expreſt 3 but not being expreſt by the 
Parties in Writ,could not be extended otherways than they agree in the word; 


of their Contract. Aﬀor, Aiton & Stuart, Alter, Hope, Nicoljon Sc Barne. Hy 9 
Clerk. Yid. 13 Feb. 1628, & 3 July 1627, betwixt thir ſame Parties, Uy, an ye 
Funii, & 26 Novemb. 1629. betwixt them. 14 March 1628. Grahame conn |, 2 
Finnie, and the Caſes there. 1cert 
Ker contra L. Coldingknows, March 13, 1648. in tha 
4Declarator of Liferent of ſome Lands pertaining to Col/dingknows, holden Fathe 
A of the Abbacy of Dryburgh, being ſought by the Earl of Marrs Dona, WW tracte 
the Abbacy being Erected to the Earl of Marr, who thereby became Coldingf was 
knows Superior. In this Cauſe John: Boſwell of Pittoarie Compearing toexcludefW drienn 
the Donatar, in reſpeR he had Compriſed the ſame Lands from Colding 
for Debt owing to him, whereupon he was Infeft by the King, whowas bet 


dingknows Superior; for he found Coldingknow: ſtanding Latctt, bolden ofthe 
King, by vertue of the A& of Annexation, whereby he «Alledged he could 
not Enter by another Superior, than him of whom he found his Debitor, fre 
whom he Compriſed,ſtanding Infeft, This Alledgance was Repelled, and the 
Liferent tound to pertain to the Donatar Conſtitute by the Lord of Erection 
notwithſtanding of the Compriſers Iateftment and his Authors, holden ofthe 
Kingzfor by the Erection which preceeded both the Compriſing and the In- 
fefrment taken thereon, the King ceaſed to be Superior, and the Right 

periority belonged to the Lord of EreQion, whereby the Compriſer not be- 
ing Infeſt by the right Superior,it could not prejudge the true Superior, vis. 
the Earl of Mary the Lord of Erection, nor bis Donatar, in his Vaſlak Lik- 
rent, Actor. Hart. Alter, Sandilands, Gibſon Clerk, Vid. 24 July n6 32-J« Rel, 


Somervel contra Herriot, Eodem die. 

Omervel contra Herriot, Relict of Robert Kincaid, purſuing to make Arreſte: 
Goods forth-comingy Robert Kincaid being Debitor in ſome Moneys tothe 
Purſuer,conform to a Contra Regiſtrat againſt him, whereupon Arreſtment be 
ing Execute in the Provoſt and Baillics of Edinburghs hands, of ſome Moneys 
adebted by them tothe ſaid umquhile Robert 3 after the making of the Arrel 
ment the ſaid Rovert dies, and now the Purſuer in this Action purfues the 
ict of the ſaid umquhile Robert, and Marion Kincaid his only Bairn, and 
ſaid Town of Edinburgh to make the ſaids Goods forth.coming z and it bei 
controverted and Alledged by the Relict, that this Action to make Arrefiet 
Goods forth-coming, could not be ſuſtained, while the Regiftrat Contrac 
which was theSentence againſttheDefunct, were firſt transferred in ſome peri 
to repreſent him, and then this Action was competent, being rhe Execution 
a Sentence; and the Purſuer contending, that he needed no Sentence of trat 

ferring , becauſe Mr. £4lexander Lockbert, who was Executor Confirmed tot 
Defun&, was that only perſon in whom of Law he ought only to transfcr,anc 
he needed not to transfer in him, ſcing he compeared, and declared (as he 
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indeed) that he would not propone that Exception, but that he was content 
that this Proceſs ſhould be ſuſtained again(t the Detenders,ficklike as it Tranf- 
ferring bad been Obtained and Decerned againſt him. The Lords notwith- 
ſanding of this Compearance of the Executor, and his conſent foreſaid, Found, 
that no Proceſs could be granted in this Cauſe, tomake Arreſted Goods forth- 
coming, while firſt the Sentence was transferred in ſome perſon of Law, to re- 

eſent the Defunct, who was Debitor, and after that Sentence, Action to 
makeArreſtedGoods forth-coming might be purſued.ScotClerk V3id.23 Feb.1628. 
Nyſmith contra La. Ruthven, & 15 June 1626, James Stirling, and the other 
Caſes there, & 17 March 1637. Captain Stwart. 


Mt*math contra Baron of Burghtoun, March 14. 1628, 
N a Suſpcnlivn Mgerath contra Baron of Burghtoun, an Heretable Contract 
made by the Baron of B#rghtouns Father, tor Infcfting of his Creditor in 
an yearly Annualieat, for the Principal Sum adebted by him to his Creditor, 
being Compriſed by Janet M&maitb Aſhigney to the Creditor, for ſatisfying of 
2 certain Sum owing to her,and conform to the Clauſe of Requiſitioncontained 
mn that Contract, ſhe having Charged and Required this Baron, as Heir to his 
Father, in whom that Contract was Transferred, as Heir to his Father Con- 
tracter , which being Suſpended upon this reaſon,that his Father Contracter 
was Minor the time of the Contract, and died before the expiring of the 24+ 
driennium utile, after his compleat age of 21 years, and this Suſpender ſucceed- 
ngto him, being yet Minor, at the leaſt the Az wtiles after his Majority not 
being expired,he had Revocat and Intented Reduction thereof upon Minority 
ind Lefion, TheLords Found as agrees with'the Civil Law de temporib.in integr. 
leftiter, Cl.2.Tit.5 3, That a Minor ſucceeding to a Major,who had paſt and li- 
red while he paſt the age of 21 years, but died before the expiring of Axni 
Wiles, had the benefit of Reſtitution competent to him, during the whole years 
of his Minority, after the compleating whereof, the Benefit foreſaid laſted for 
00 more years to him,than was laſting unexpired,at the deceaſe of that Major, 
to whom he ſucceeded 3 and that the whole years after bis Majority of the 
Yuadrienninm continunm endured not to himgbut only ſo many as was unexpi- 
red when his Predeceſfor died z alſo it was Found,that albeit the Sum Charged 
WU for, and Compriſed was more than the Sum adebted to the Compriſer,yet that 
MW the Compriſing and Charge for the whole was ſuſtained,ay and while the Com- 
priſcr was compleatly payed of the Sum,for the which the Compriſing was de- 
duced ; which being ſatisfied, the Lords Found, the Compriler could ſeek no 
wore, and that her Intereſt ceaſed, albeit the Suſpender remained obliged in 
much more,which would pertain to the firſtCreditor,or others baving theKight 
thereof. Actor. Hope & Stuart. Alter. Nicolſon & Prizeroſe. Gibſon Clerk, V1d. 
23 Decewb, x 630. Ogilvie contra Lo. Ogilvie. 


Graham contra Finnie's Heirs, Eodem die. 

N an AQtion by Graham Relic of Finnie againſt the Heir and Executors of 
ber Huſband, and alſo againſt her Husbands Debitors, particularly called in 
Ie Summons, to hear and ſee the Debitors decerned, to pay to her the Pro- 
$ of certain Moneys lent to them, and adebted by their Bonds to her Huſ- 
kind, ſeing by her Contra of Marriage, her Husband was obliged to pro- 
kde her toher Liferent of all Lands, and all Sums of Money, which he ſhould 
Wd out on Bond, at any time after their Marriage; and therefore ſhe craved 
Debitors to pay to her the yearly Annualrent, fo long as they retained 
Moneys, and that the Heir and Executors of the Defuntt ſhould imptoy the 
© again de novo to her uſe, for her Lifetime, conform to the ContraR. 
This Ation was ſuſtained againſt the __ albeit they were not bound 
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to her in their Bonds, but to the Huſband, ſeing the Heir and Executors were 
called asfaid is, inthis Purſuit, aud becauſe fome of the Bonds were conceiy. 
ed to be payed to certain ofthe Defuncts Bairns, who had thereby only Right 
thereto; ſo that the Debitors could not in Law be Compelled to pay any An. 
nualrent to the Relict, for theſe Sums which they were by their Bonds ſubje& 
to pay to the Bairns, and not to the Defuncts 1elf, therefore the Action for 
the Sums of theſe Bonds was ſuſtained againſt the Heir and Executors, for cauſ. 
ing of them provide the Relict, to the Lifrrent thereof, and Fonnd that this 
Action, for Imployment of a Sumupon Annualrent to the Relict, during her 
Lifetime, was competent alſwel againſt the Executors, as againſt the Heir, 
and that it was a Fact preſtable by Executors z but Declared, that the Fe. 
cutors ſhould have beneficium Inventarij, and the Heir would be Ilyable for 
the reſt. Actor. Oliphant & Primeroſe, Alter, Nicolſon 8 Mowat. Gibſon Clerk, 
Vid. Feb. to. 1629. Oliphant contra Finnie, , Jan, 24.1629. Laly Ren. WM { 
zon contra Laird Renton March12, 1628, Lady Dumfermling contra her Son, July WM + 
3e 2627. betwixt them: July 16. 1625, Knox contra Broun Decem. 7. 1627, WM th 
Porieoxs contra Welſh, th 
Lo. Blantire contra Parochioners of Fotkwel}, March 15. 1628, an) 

= an Action of Spulzie by the Lo. Blantyre contra Parochioners of Botlnel, WM Ule 
Founded upon a Tack of Teinds of the Defenders Lands, ſet to the L, of WM #t: 
Cleland, whereto the Lo. Blantyre was conſtitute Athgney by him, for fatis- 
faction of ſome Debts owing to the Purſuer, and which he haG payed, asCau- 
tioner for him, and the Detender Allzdging, that the Afſignation being ade 
to him, for the foreſaid Cauſe, it could not produce this Action, 1 reſpect 
that the Purſuer had Compriſcd the ſaids Debtors Lands for the ſame Debt, 
owing by the Cedent to him, upon the which Compryſing, he had both 
Charged the Superior to Enter him, and alſo had purſued the Pollefſors ofthe 


Lands, for payment to him of their Duties, whereupon he might both recove N 
Sentence, and payment, and ſo this Compriling ſtanding un-renounced by the E 
Purſuer, and nothing being Alledged or ſhown by him, which might makethe el 
Compriting unprofitable, or un-etfectual, the ſame behoved to be imputed be $1 
for payment, ſpecially ſeing thir Defenders ſtand bound for the L. Cleland, i Tail: 
far greater S$ums, whereof they have, nor can get no other Relief, butonlyIiſ ing 4 
Retention of their own Teinds, the Right whereof muſt be found to remai} and t 
with Cleland, in reſpect of his Compriſing, which might make the Aſſignationl the 7 
to ceaſe, and conſequently the Defenders muſt have Retention thereofas lag Yid, 1 


1s. This Alledgance was Repelled, and the Compriſing was not foundyto | 
any Impediment to the Purſuer, to claim the Benefit of the Aflignation, 1 
and while he was relieved of the faids Dcbts, which were not found ſatis 

by the Compriſing, albeit the Purſyer ſhould neither Renunce the ſame, 
Alledge any thing, wherefore it was unprofitable to him,neither whereoft 
- EordsFound necetſarto be done. Actor, Lermonth, Alter, Nicolſon, Scot Cl 
Vid, Penult January. 1628: Meldrum and the Caſes there, where thecc 

ſeems done, except that the differenceis, that the Compry ſing there fy 
Perſonal Execution againſt the Debitor, whereas here no Perſonal Excl 
on is ſought, ſuch as Caption, and Warding, but the Debitors Goods Challel 
ed. But in a Suſpenſion, the ſame day,Michael Hill contra his Creditor, 
defired to be put to Liberty,he being put in Ward by his ſaid Creditors 
had Compriſed his Lands. The Lords Found, that he could not be put toli 
ty, notwithſtanding of the Compryſing, untill the rime he cauſed t 


whom he had made prior Rights of the Lands Compriſed,Renunce their Rig 
vw 44 
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which v ere Redeemable, and the Reverſion whereof pertained to the Com- 
pryſer, who was Found could not be Compelled to Reinance, albeit herefuſt d 
to put the Debitor to Liberty. Vid. Jur.-23, 1627. Pruce, 
L, Haltoun Supplicant, Fodem die,  . | | 

Bill was given in by the Laird of Haltovy craving Letters and Charges of 

Horning againſt the .Poſleſſors of his Houle of Haltown, tor delivery of 
the ſame to him, ſeing the Lady, Liferentrix thereof, was deceaſed, Theſe 
Charges deſired by the Bill was granted ſummarly by Charges of fix days,and in 
caſe of failzie to denunce,without Citation ot Cognition of the Parties Rights, 


Lo, Blantyre contra Parochioners of Bothwell, March 18, 1628, 

N the above-written Spuilzie of the Lord B/antyres, mentioned in the pre- 
ceeding Page z The Zyrds Found, that an Inhibicion uſed againſt che De. 
{enders for their Teind-Sheaves of one year, was a ſufficient ground,to exclude 
the perſons Inhibired that year from any Defence,which they might propone, 
that they could not be purſued for any greater Duty than che Renral-Bolls; or 
the Duty accuſtomed to be payed for theſe Teinds in the preceeding yeais, for 
any year ſubſequent to thar year,for which Inhibition was Served ; which old 
ule of payment, the Lords Found was interrupted for all the years ſubſcquear, 
iter that year of the Inhibition, "whereof the Purſuer had nor received py- 
ment, nor prejudged the ſaid Inhibirion by receiving the old Duty thereatcer, 
albeit there was no Inhibition Served each year thereafter upon the ſaids Teind-= 
Sheaves,notwithſt:nding whereof thejPurſuermight purſue tor ſuch quancirizs, 
25 he ſhould prove the Teinds to have extended hnto the years libelled, where- 
In no Inhibition was Served, the old uſe of payment being interrupted as ſaid is, 

by che Inhibition Served tor one preceeding year, | 


© Lo, Cathcart contra L, Carſe, Eodem die, 

N a Redemption Lord Cathcart againſt Laird Carſe ; The Lords Found no 
Proceſs, until the Heirs of the Grancer of the Reyerſion were Summaned to 
the Declarator of Redemption, whom the Lords Found neceſſary Parties ro 

be Summoned, albeit the Heirs of Tailzie to the Granter, and which Heirs of 
Tailzie bruiked the Lands, whereof the Reverſion was granted, and were ſtand» 
ing Heretably Inteft in the ſaids Lands,and were Heretable Proprietors thereof, 
and the Tennents Poſſcflors thereof, were Summoned in this Cauſe, which 
the Lords Found not enough. Actor, Sharp, Alter, Gibſon Clerk, 
Vid, 11 Fanwary 1628, E, Marr , 


Naſmith contra Naſmith, Eodem die, | 

Nan AQion of Tutor- Compts betwixt Neſmith and Naſmith; The Lords 
Found that the Tutor ſhould pay Annualrents to the Minors, of all Sums 
pertaining to them uplifted by him, as well Sums which were Hererable as 
Movable, not only to the time of the og of his Tutory, but alſo of all 
yeas continually, ro the time that he ſhould make real payment rqthem of their 
ſaid runs Sums, or elle ſhould conſign them 3 nornithinadin that the Tu- 
or Alledged, that he could not in Law be ſubjeR to pay Annualrent for the 
le fince the time that he intented his Aion contraria tutele, for taking off 
Compts off his Hands, and exonering of him, at which time he was contenic 
b make payment of what he ſhould be found owing, and fince that rime he 
Uuld not be found i» more z but thereby the courſe of running of Annualrents 
Ws Siſted, and he cannot be ſubjeR therein, ſeing he durſt nor pur their Mo- 
Ky out for profite, but behoved ever to have it ready, asit ever ſeofine was, 

bbe delivered at the ending of his Comps for his Exonerationg which Exce 
wn was Repelled, and the Tutor Found Debitor in Annualrent, ever unelll 
Jment were made, or Confignation, ARor, Hope & Stwart, Alter. Nicdl- 
 & Burnet, Scot Clerk. Zz 2 Riith 
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Raith Donatar contra L, Buckie, March 19. 1628, 

Special Declarator after a General of Andrew Meldrums Liferent by Mr, 
A Fames Raith Donatar thereto, againſt L. Buckze, the Defender clothing 
himſelf with an Heretable Right and Diſpoſition made ot the Lands, whereof 
the Literent was acclaimed in this ſpecial Declarator, and which was acquired 
by him from the Rebel, before year and day ran after he was denunced Rebel, 2]. 
beit it was granted after he was denunced, yet being granted before the expiring 
of the year after his Denunciation, and being granted for a true Cauſe of pre, 
ceeding Debt, owing to him by the Rebel before his Rebellion, and he beingin 
real Poſſeſſion of the Lands by vertue of his Right contigually fenſine, the 
ſame ought to defend him againſt this Declarator, This Alledgance was Re- 
palled, and the Donatar was Found to have Right to the Lands, during the 
Lifetime of the Rebel, gotwithſtanding of the Heretable Right, made to the 
Excipient for the preceeding Cauſe, and notwithſtanding of his Poſſeſſion pre. 
ceeding the expiring of year and day, ARor, Lawtie, Alter, Hope, Gibſon Clak, 
Vid. 17 Fuly 1630, L, Ley contra Porteous, 16 February 1631, LO, Cranſton, 
24 Fuly 1632, Fa, Rule, 23 Fanuary 1627, Wallace contra Porteous. 


Lamb contra Blackburp, Eodem die, 
N a ReduQion Fames Lamb againſt Blackbery, for Reducing of an Inhibi 
] tion, by reaſon that the Command and Charge of the Letters bore, 2» Pro 
hibite the Party at the Mercat-Croſs of Edinburgh, Pear and Shore of Leith, 
and other places needful, becauſe the Party was out of the Country, for thee 
are the very words of the Letters, and this Party was only prohibited athis 
Dwelling-place, for the which there was no Warranty, and the Detender A'- 
ledging,that ſeing the Inhibition wasExecute againſt theParty at his Dwelling- 
place, and that the Letters bore as ſaid is, to prohibice him arall other places 
needful, hedoing the ſameat the Parties Dwelling-place,it behoved co be found 
ſafficient, likeas the ſame was Execute at the Mercat-croſs and Peer of L:ith 
againſt all the Leidges i» genere, and the Party being one of the Kings Leides, 
behoved to be found comprehended within that Execution, and ſo the Wart 
of the Letters was obeyed, This Alledgance was Repelled,and the ReaſonQi- 
Nained, for the Letters gave no Warrant to Prohibite the Party at his Die 
ling- place, for that was nor craved therefn,and the Execution againſt the Leidgs 
at the Mercat-croſs and Peer of Leith, could not extend to the Party, becaf 
thereby theLeidges were prohibired,toreceive alienations from the Party tobe 
prohibited to Annailzie,who was not thereby prohibired ro make Alienation 
to the Leidges, which ought ſpecially ro have been done againſt him, Aud 
the Defender thereafter Alledging, that in another Aion purſued betyitt 
Mr, John Archibald and this ſame Purſuer, an Exception being proponed upo 
the ſame Inhibition, and the Inhibition as ir now 1s, being ufed far provi 
thereof againſt this Purſuer,the ſame was found to prove the Exception agi 
him then compearing, ſo that this ObjeRion being then comperene to 
been proponed, which now is uſed for a Reaſon of ReduQtion, and being th 
omitred,1nd not proponed, which might have been as well received there,by wi 
_ of Objection,as here in a ReduRion, the ſame conſiſting 5» jorc, and beingp® 
ven #nftanter by InſpeRQion of the Wric, therefore he Alledged, that the Pur 
ſuer cannot be heard ro Reduce npon this Reaſon, | This Alledgance was found 
Relevant, and becauſe this was not proponed in that Proceſs by way of 0b 
jeRion, being 3» jure, and then competent to haye been received and diſculs' 
there ; the Lords therefore Found, that the Purſuer could not be heard co Rt 
duce thereupon, albeir che Purſyer Replyed, that he omitted to propone i! 
' ſame in that Proceſs, by way of ObjeQion, becauſe he chought that it could 09 
be received ageiaſt the Inhibition ſtanding, andtherefore of purpoſe reſerved! 


" The Decifrons of the Lords of Seſſion, 16238. 265 


to purſue ReduRtion thereon, which was not refpeQted, ſeing he omitted co 


propone it, and protefted nor that he mighe be heard ro Reduce thereupon, 


AdQor, Aiton 8 Lawtie. Alter, Hope, Scot Clerk,” Fid, 24 Fan, 1627, Lo, 
* I #:4ine contra Frskine for the firſt parc of this Decifion 67 Fo the laſt part 
4 i £14.18 Harch 16 30, forſburgh contra Frank,and the Cafes there,& 28 Feb, 
\. MW 1628, Glen of Bar, | 


0 Webſters Freemen in $tir{ipg contra Un-freemen, March 21, 1628, 
X Nan AQtionat the inſtance of the Webſters Freemen in Stirling, With cone 
In | courſe of the Agent for the Burrows, againſt certain Un» freemen, for Ex- 
© WM ercifing of theCraft within that Burgh,and diſcharging them thereat, T he Lords 
e- WJ Suſtained the Purſuit,for the ſame was founded upon Ads of Parliament Fe, 6, 
x Wl even againſt ſuch as dwelt within the Priviledge and Liberty of, che Caltle of 
« WM Stirling, which was the Kings Houſe albeit they Alledged, that the AQts of 
» MW Paliament ſtruck only againſt ſuch as dwelt within the Suburbs. of Towns, 2nd 
c MW fo could nor extend tothem who were Tennents to the King, and dwelt with- 
r. MW inthe Territories and Juriſdiction of the Kings Houſe, which could not be cak 
led a Suburb, which was Repelled ; but the LZards Declared that this Diſ- 

charge extended only to prohibite them to work within the Town, and nat 
to ſtay them to work within their awn Dwelling- houſes, ARor, Alter, 
Hope, Hay Clerk, 

Relic of Lindſay contra Flleir, Rode die, 
N adouble Poynding by ithe Relic of Bernard Lindſay againſt Parrich B Ue# 

] and Sir Fohn Dalmahoy,and certain other Creditorsof her umquhile Husband, 
Patrick Elless having purſued the Relict tor payment of his Debt, as Intromiſ- 
Grrix with-her Husbands Gear z after the Intenting of the which Caule, ſhe 
having confirmed her ſelf Executrix to him,albeit it was ewa years'after her HuC. 
bands deceaſe, yet the Aion was only Suſtained againſt her as Executrix,thar 

ſhe might have beneficium Inventarii;z and ficklike, during this Dependance, 

after Patrick Elle Citation, the Laird of Dalmahoy her Son in Law, being al- 

ſo a Creditor, Intented Action, and obtained Deereet- againſt her; conform 

whereto ſhe made payment to him,and which exhauſted the Goods contained in 
the Teſtament ; in reſpe& whereot ſhe Alledged, ſhe ſhould be Aſſoitzied trom 

Patrick Elle Purſuic, This was found Relevant,and the payment made by her 

Allowed, and the Laird of Dalmahey Preferred; albeit Patrick Blei Replyed, 

that he ought to be Preterred, or at leaſt ſhould come in with other Creditors 
to be equally anſwered, ſeing he wes anterior in Diligence, and dyring his De- 

pendance by favour of the Relit,ſhe had given way: to-her Goods ſons Proceſs, 
who had Intented this Action fince he had Cired her, and had-keeped his 
Proceſs in her Procurators hands, while the other had paſſed through his De--. 
creet by Collufion betwixt them , which Fraud oughe not to be ' Suſtained, 

This Reply was Repelled, and the Creditor, poſterior in Diligence as (aid is, 
Was Preferred, Actor, Lermonth, Alter, gelſhes, Vid, 14 Fune 1625, An- 

drew Cowper, 2 Dec, 1623, Lyle contra Hepburn, 


Maxwel contra L. Porteak, Bodem die. | 
| a Removing Maxwell of Cowhill contra Porteak from a Fiſhing; The Lords 


Suſtained the Purſuers Seafin produced for his Title in this Removing from 

a Salmond Fiſhing, albeir the Seafin bore not expreſly, that Stafin was'ta- 
kin of that Fiſhing per traditionem Cymbe & Retic,but only bore that che Bail- 
lie came to the Ground of the Lands and Fiſhing,and others therein-contained, 
and thereupon gave State and Seafin of the ſame ; and in the words atta &rant 
bec, it ſays only at?a erant hec ſuper fundis diftarum terrarum aliatumque parti- 
ulariter ſupra ſpecificatarim 3 which the Lords Found ſufficient, where the De- 
| Zz 3 fertder 
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fender Alledged no Right to the Fiſhing in his perſon ; and albeit thereafter 
he Alledged he was Inteft in piſcationibus cum traditione Cymbe & Retu,yet that 
was alſo Repelled, being proponediotily ad b»»c effedtum,to make the Purſuers 
Seaſin null, for want of the like Clauſe iraditione cymbe & retis, but it wasre- 
ſeryed to be diſcuſs'd, being proponed porno cauſe, as a Right to Eleid 
the Purſuers Right, Actor, C#nninghame, Alter, Vid. 26 March 1628, 
betwixt thele Parties. | | 
a Balmayno contra Tule, Fodem die, | 
N a Reducion Alexander 8almanno contra Twule, for Reducing of an Ale. 
nation of a Houſe in prejudice of the Purſuers Tack,Set to him by the An- 
nailzier, and whereon he had Served Inhibition before the Alienation made 
to the Defenders Father in Fee,and ro his Mother in Liferent z and albeir the 
Defender, on to the Receiver of the Alienation, was Minor, and fo q"7 non tents 
batur placitare ſuper hereditate paterna,as was ſo found here, yet the Action was 
ſaſtainedagainſt theWite,who wasLiferentrix,and the delaying of Proce!s aga nſt 
the Minor was not admitted,to ſtay Proceſs againſt her,albeir herSecurity was in 
the ſame Body of the Writ, which was the Minors Right, ſeing the ARtion con- 
cluded not properly ReduRion, but chat the Purſuer ſhould be declared to haye 
g00dRight to bruik during the years of this Tack, nothwithſtanding ot thatR ighe 
made to the Defenders, which the Lords Found might be tryed againſt the Relid 
who was Liferentrix,notwithſtanding of the Minority of the Fiar z And becauſe 
the Duties of the Lands Setin Tack tor the by-paſt years, fince the Inhbition 
was uplifted by the Liferenter, The Lords put it in her option, either to reſtore 
the ſaids by-gones of the years fince the Tack began, to the Purſuer, or 
otherways to let him bruik' as many years after the Tack expired,as he hath 
wanted fince the Inbibition, uplitted by her as ſaid is, Actor. Mowar, Alter, 
Gibſon Clerk, Yid, 26 March 1628, betwixt theſe ſame Parties, 
Scot contra Creditors of Diſhingtoun, Eodem' die, 
1 adouble Poyn1ing Sir William Scot againſt the Creditors of Sir Thoms 
D:ſhingtown , The Lords found, that a Bond produced by William Diſhing- 
town, brother to Sir Thomas, one' of the Creditors, not to be a good Writ, 
whereupon he could defiie to be anſwered as a Creditor, ſeing it was never de- 
livered to him. by the Maker, but by the contrary, the ſame remained ever i 
the cuſtody and keeping of the ſaid Sir Thomas and his Wife, after whoſe de- 
ceaſe (Sir Thomas (c|t being then out of the Country ) the ſaid William at his 
own hand, he being thenin Service with Sir Thomas Wite,took the Bond out 
of a Coffer pertaining to the ſaid Sir 7 homes,and told his Wite where the ame 
was among theſe other Writs within her Dwelling-houſe, where ſhe died; 
which Alledgance was found Releyant, albeit the Bond was ſenſine Reeiſtrat 
by the ſaid William, -and that Compryfing ha1 alſo followed ar his inſtance 
thereupon; And becauſe the Proponer offered ro/prove the Exception foreſaid 
by Wicneſſes, The Lords before they would give an Anſwer to that, it it wi 
probable by Witneſſes, (which they found hard to be done tending to deſtroy 
the Bond ) ordained the Party to be Examined ex officio, who being Exani- 
ned, conteſs'd the ſame, and ſo the Bond was not Suſtained, Actor, Cunnin!? 
ham, Alter, Stuart, Oliphant 8 Burnet, Hay Clerk. 
Murray contra intromettors with Teinds, Eodems die, 
TI? an Action by Mr. Patrick Murray, as Abbot of Inch-jaffray, againſt the 
[atromettors with the Teind«ſheaves of the Lands within that Abbacy, for 
payment of the 01d accuſtomed Duty uſed to be payed for their Teinds ; The 
Lords Found an Exception Relevant, bearing payment to be made by them 
to their Maſter, who Sett the Land with the Teind to them, for a certain Duty, 
for Stock and Teind undiſtinguiſhed, according as they were in uſe to pay #9 
him divers other years before the years Libelled 3 which payment, _ the 
me 
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me was made by them after they were Citedin this Cauſe, and whereby the 
purſuerAlledged, that they were in wala fide ro do any Deed in his prejudice 
thereafter, T he Lords nevertheleſs ſuſtained 11;{eing they could not know what 
part of their Daty they ſhould keep unpayed from their Maſter for-the Teind, 
different from the Stock, for both which they were aſtricted in a Duty un-+ 
ditinguiſhed { Alſo the Lords Found, that a Prelat having Right to Ttind- 
ſheaves, if he live while the whole Corns be ſhorn, albeit he die both betore 
the Leading of them off the Ground, and alſo before the Term of Martinmaſs 
thereafter, yet that the whole Teind-ſheaves will pertain to him and his Exe- 
cutors, and that the ſame will not divide, asin Farms and other Duties, where 
the perſon having Right to the ſame,dying before Martinmaſs, will only leave 
Right to his Executors to the half of that years Duties, which the Lords Finds 
not to hold alike in Teind-ſheaves, whefte the Party having Right, may in 
Law intromet with, and Lead the Teind-ſheaves immediatly after the Corns 
are Shorn, even that ſame day whereon they are Shorn, for his Right thereof 
will carry him to the ſame 3 ſo not the Terms of Whitſunday or Martinmaſz, 
nor the time of Leading off the Ground, but the time when the perſon having 
Right, hath in Law Right to Lead, is here confidered. Actor, Hope & Nical- 

ſon, Alter. Aiton & Stuart. Hay Clerk. Vid. 13 Decemb, 1627, Arbutbpet cone 
tra Tennents of Fairniflat, & 24 June 1630, Scrimzeour. 


Raith Donatar to Meldrums Literent, contra L. Buckie, March 22. 1628. 
N the Declarator of «Andrew Meldrums Liferent, mentioned 19 March, 
1528. There being an Exception proponed for the Defender, upon an an- 
terior Gift of the Rebels Liferent, whereupon Dcclarator was recovered by 
the Donatar, before the Purſuers Gift and Declarator, to the which the .De- 
tender, who was a Creditor to the Rebel was made Aſſigney, and who accar- 
ding thereto was in Poſſeſſion of the Lands Libelled, defired to be declared 
tothe Purſer in this ſpecial Declarator now ſought by hyn; and the Purſuer 
Replying, that this General Declarator cannot exclude this Purſuer,who ſeeks 
a ſpecial Declarator of the Lands ſpecially Libelled, ſeing that anterior Gift 
and General Declarator thereon, cannot prejudge the Purſuer, neither can 
be any Warrand to the Excipient, to have apprehended Poflefſion therean- at 
his own hang, without order of Law,except he had obtained {ſpecial Declarator 
alſoafter the genera), for thir Lands controvertedz Likeas he offered to prove, 
that the Rebel notwithſtanding of that anterior Gift, and general Declarator, 
retained the continual Poſlefſion of thir Lands to his own uſe, utility, and 
profit. This Alledgance was found Relevant, notwithſtanding af the Reply, 
and the Rebels retention of the Poſletlion was not. reſpected, ſeing the prior 
Donatar might purſue him therefore, and might evi it from him by Law. 
Vid. 23 Decemb, 1623. Bannatyne contra Murray, 


Farquhar contra Campbell, Eodem die. 
Nan Aion by Robert Farquhar, as Afﬀigney to the L. of Carnebill, againſt 
George Campbel, as lawfully Coogee to enter Heir to Campbel of Cnrinzie. 
ceygb his Father, who was obliged in fome Moneys to the Purſuers Cedent, tor 
payment of the ſaid Sum, the Defender offering to Renounce 19 be Heir ; 
and the Purtuer contending,that he could notRenounce,ſ(cing ſe immiſcuit byln- 
trometting with the Duties of certain Lands divers years after his t athers de- 
ceale, whereof hisFather wasHeretor,orTack(-man at leaſt, which were bruiked 
by his Father per tacitam Relocationem, the time of his deceaſe : *And the Le- 
tender Duplying,that there was a Decreet of Lmprobation againſt him, De- 
Qing all Right whatſomever made to his Father, to make no Faith; whereby 
he could not be repute Heir for any Intromiſſion he had of the ſaidsLands,feing 
ZLz 4 | '- he 
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he ſtood obliged, and would be compelled by Law to reſtore the Duties of the MI *! 
aids Lands to the Heretor thereof, and ſo reaped no benefit by his F ather ; 
This Exception and Duply was ſuſtained by the Lords, that the Defende; Ml 6 
ſhould not be holden as Heir, albeit the Purſuer anſwered, that once the De. Ml ©: 
fender had entered to theſe Lands,which were bruiked by his Father the time IM 
of his deceaſe per tacitam Relocationem, he being Tackſ-man thercof before; by YN 
the which Entry the Defender having no Right otherways, behoved to Enter fol 
as Succeſſor to hisFather 3 and there was no Decreet of Improbation,but which Ml jÞc 
was only obtained ſince the Defenders Fathers deceale, againſt the Defender, Re 
ſ{clf,and was never [ntented againſt his Father,8 ſo cannot purge theDefender Juc 
Entry after his Fathers deceaſe, and before that Decreet of Improbation, and 
which cannot make him ceaſe to have ſucceeded therein to his Father. Likey, 
notwithſtanding of that Decreet, he hath thereafter ſtil] Intrometted withsthe 
Profits and Duties of the ſame Lands ; which Anſwer was not reſpetted, but 
the Exceptionand Duply ſu(tained, as ſaid is,ſeing the Decreet foreſaid would 
make the Defender Comptable tor his [ntromiſſion with the faids Lands, and 
ſo he could not therethroughbe repute Heir, Yid. 8 July- 1628. Dumbar cog- 
tra Leſlie, 20 July 1626, Harvie contra Baron. 13 January 1629. Nivet contr 
Nicbet. 18 Decemb. 1623. Mowat contra Mowat. 16 July 1629. Murray contn 
Roſi. 20 Novemb, 1629. contra 11 June 1631. Taylor contra Drum 
mond, 3 July 1631. L, Gadzirth. | 


Adamſon contra Tennents. Eodem die. 
N an Adtion for Abſtracting of Thirl Multars, Adamſon of Braco contra the 
- Tennents of Stralay,The Lords ſuſtained the Action for the Knaveſhip, 8o- 
nock, and Lock, alſwel as for payment of Abſtrated Multars of the bygone 
years lybelled, albeit the Defenders Alledged, that they could not be compel- 
led to pay theDutzes of the Knaveſhip, Bonock and Lock, ſeing they Alledged 
that the Purſuer was not ſpecially Infeft therein, and thir being but Duties to 
be payed for Service to be done at the Miln, to them who ſhould grind their 
Corns at the ſame, Reaſun would crave, that they ſhould not pay the Dutic 
which is only due for Service,where they neither got,nor could get Servicezfor 
albeit the Purſuers Inteftment of Thirlage,might carrie him to the Multar 
any Corns Thirled, which ſhould be Abſtratted, yet the like Reaſon was not N 
for the foreſaids Duties, which were only payable for Service, which Service [ 
not being done,theyAlledged theſe ſhould not be ExaRed, This was Repelled, 
ſeing the Purſuers Right was of theThirle- Multars cum eorume ſequeld uſtau® 
conſuetis ; And that the Purſuer offered to prove, that they were in uletopaſ 
theſe Duties before,and ſcingthe hadRight to the Multars AbſtraQed,he had al 
good Right to theſe Duties uſed to be payed, ſeing he behoved to keep Ser- 
vants at the Miln, for labouring of the Corns, when they came there,and thele 
were the Fees due to them. In this Proceſs the Lords (uſtained the Summons 
bearing, That the Defenders Abſtraed their Multars, which were ſpecificely- 
belled to extend to a ſpecial Quantity Lybelled, and Found it not necedar, 
that the Summons ſhould bear, that the grouth of the Corns growing upon 
the Ground,extended to any particular Quantity, and that the Summons 
ed not bear the Quantity of the Corns which grew yearly, but that it was 
ſufficient, that the Summons bear the ſpecial Quantity of the Multars At 
ſtrated. Attor. Mowat & Pitcairn, Alter. Nicolſon & Hay, Hay Clerk, 


contra Cheſholm, Eodem die. 
Nan A&ion betwixt , contra Cheſbolm for payment of the bygo0* 
Mails and Duties of a Land, to the Alienation whereof, made to the Puri 

' er,by the Defenders Huſband, the Defender conveened being then his Spol 
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and who was then Infeft ir: the Lands, gave her conſent, and now after her 
Huſban.'s deceaſe, ſhe being conveened for re-payment to the Purſuer of the 
” WW fads Mails of certain years, Intrometted and uplifted by her fince her Huſ. 
bands deceaſe, and which preceeded the Intenting of this Cauſe. The Lords 
ſuſtained this Aion purſued againſt the ReliQ Perſoraliter, for payment mak- 
y ing, notwithſtanding of her Defence proponed againſt the Perſonal purſuit, 

founded upon her Liferent-Righr, which ſhe Alledged, could not be pre- 
judged by her Conſent adhibited to the ſaid Alienation, at Command and 
Reverence of herHusband;and ſhe remaining how Poſleſlor 4lledged,that in this 
Judgment, ſhe could not ſo ſummarly be decerned toRe-found bygones uplifted 
1 WJ by ber, conform to her Infeftment, ſtanding bor fide, no Deed being done by 

the Purſuer before tte Defenders Intromiſhon, which might make her ſub. 
jet to Refound theſe bygons uplifted boa fide, and confimed, which Al- 
ledgance was Repelled. 


d Hume contra Tennents, Eodem die; | 
d N an Aion by Mark Hnme, as Aſſigney tothe Duties owing by the Pol- 
| ſeflors of the Lands,pertaining to the Prebandry of Kel/o,ot certain bygone 
years, whereto the ſaid Mark Hume was made Afﬀſigney, by Mr. Peter Ex- 
1M ot Prebend of the ſaid Prebendry, againſt the Tennentss The Lords ſuſtain- 
» WH ed the Gift and Proviſion of the ſaid Prebendary granted to the ſaid Prebn- 
dar by the Earl of Flume, as Patron of the Provoltry of Dunglas, whereof this 
Prebandry Lybelled was a Part: albeit it was Alledged, that the faid Provi- 
fon was null, being ſubſcribed only by one, who was affirmed to be Patron, 
and not inſtruted; and which alſo, albeit it were ſhown that he was Patron, 
yet could not be ſuſtained, ſeingit was not ſubſcribed by the Provoſt, whoſe 
Subſcription the Defender Alledged, to be neceſfar to the Gifts and Proviſions 
of all the Prebendaries of this Benefice;zwhich Alledgance was Repelled ,EXCept 
it had been 4lledged, that by the Foundation, the Provoſtsconſent is ordain« 
ed to be given, and neceſlarly required to the Gift of the ſaids Prebendaries;z 
but here it isto be conſidered, that this Alledgance was proponed, by the 

Tennents adebted to pay their Duties, who had no Right of Retention. 


Lo. Blantyre contra Parochioners of Bothwell, March 25. 1628, 
Þ aSpulzie purſued by Lord Blantyre, mentioned 15. and 18, March1628;The 
Lords Found the Receipt of the old accuſtomed Duty,uſed to be payed for 
Teind-Sheaves received for one year ſubſequent to a perceeding year,for the 
which Inhibition was Served at. the Inſtance of the Purſuer, prejudged the 
Purſuer, that he could not ſeek any greater Duty for the ſfaids Teinds, neither 
that year whereof he received the old Dutie after the Inhibition, nor for any 
other year, thereafter, for the which he had not Served Inhibitions. for the ſaid 
Inhibition was found tobe prejudged, and in effe& was paſt from by the Pux- 
luer, by his foreſaid Receipt of the ſaid old Duty thereafter, whereby it could 
Dot be compred an Interruption, and therefore that, the Detenders fhould pay 
00 more for the Teind-Sheaves, but the ſaid old Duty for any years, for the 
Which they were not Interrupted, after the Receipt, ſince the Inhibition, as 
lad is. Jtew, The Lords Found, that the payment made to the Purfuer, who 
had a Penſion of certain Bolls to be payed,out of the Teind»Sheaves 1ybelled, 
id not importLiberation to the Defenders,wbo made the ſaid payment,of the 
4Qion for the reſt of the ayail of the ſaid Teind-Sheaves, and their wrongous 
lttomiſſion was not totally purged thereby,but allowed only the ſaid, payment 
Fotanto in the firſt end of the quantity of the ſaids Teind-Sheaves,([eing the 
enſlonerhad not the Teind-Sheaves Aſſigned to himyfor payment of bis Peni- 
OM, but the Penſion was only of certain Bolls to be payed out of the Teind- 
Shteaves, Vid, March 27. 1628, betwixt thir ſame Parties, "ts Fans 
Aaas Lockbart 
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| Lockhart of Bar contra Tennents, Eodem die. 
N a Removing L. Bar contra his Tennents, for Removing from the Langy 
Compriſed by him; The Lords Found the Compriſing, whereupon no Sea. 
fin wastaken, could not be a Title to produce Removing, albeit the Con. 
priſer Alledged, that he had Charged the Superior to Infeft tim, and why 
had Suſpended, and which Suſpenſion was diſcuſt,and the Letters found Ox. 
derly proceeded: which Superior being now out of the Countrey, whereby 
he could not receive Precepts for taking Seafin, he Alledged this ſhould be 
ſufficient to him to ſupply Seafin, and produce this Action of Removing ſpeci. 
ally againſt Tennents, who Alledged no Right toexclude the Purſuer, notywith. 
ſtanding whereof chis Purſuit without Seafin was not ſuſtained , albeit it 
might produce AQion, for the Mails and Duties ofthe Lands, as ſome thought, 
but others doubted thereof, Actor. Cunninghame. Alter. Nicoljor. Scot Clerk, 
Vid. March 5.1628. Scot contra Tennents of Whitſlaid, Feb. 20, 1629, Mr, 
John Galloway,and the Caſes there cited, July 10. 1628. Herris, December 18. 
1632, Dalrymple. 


Blackburn contra Gibſon, Eodem die. 

N a Removing by Peter Blackburn contra William Gibſon, The Lords Found 
a Tack Set to the Defender, by the common Debitor ro both the Parties, 
fix days before the Denunciation of the Land Set in Tack, and upon 
which Denunciation Compriſing was deduced, which Compriſing was the 
Purſuers Title in this Purſuit, to be a ſufficient Right to Eleid this Purſuit, al- 
beit theTack\{man had not apprehendedPoſlcflion,before theDenunciation,and 
Compriſing, ſeing 1t was Ser to the Defender, for a julit and true Debt owing 
before, in ſatisfaftion whereof the Tack was Set, and that no Diligence was 
done by the Purſuer, againſt the ſaid common,Debitor, betore the Settingo 
the ſaid Tack, which might hinder the Excipient to take the ſaid Aſſedation, 
orthe other to Sct the ſame 3 and in reſpe& the ſaid Tack was Clad with Pol: 
ſcſhon, diverſe years before the Intenting of this Removing, upon Ft. 4, 
1626. alter the Tack here mentioned was expired, this ſame Compriſer upon 
a warning then made, ſeeking Removing; The Lords Found, that the De- 
fenders Alledgance upon a Compriſing, after the Purſuers Compriſing, three 
Moneths deduced, withih the time of his Tack, could not Defend againſt the 
prior Compriſing , notwithſtanding of the Poſleffion had by the Defender, 
which they Found could not be aſcribed to the Compriſing, as the Defender 
would, ſeing it was apprehended by the Tack, afterthe expyring whereof he 
could not mutare cauſam ſax poſſeſſronis, m1 prejudice of the Purſuers prior Con 
priſing, & ſoc in prejudicium alterins, the prior Comprifer having done Dili 
gencezfor the firſt Warning made by him was an Argument thereof,a)beit it took 
no effe&, by reaſon of the Tack, and which the Loyds ſaſtained, ſeing it wa 
made before the Defenders Compriſing; neither was it reſpeed, that theDe> 
fender Alledged the Denunciation to have preceeded the Warning, and (o 
- would have aſcribed the'continuing of his Poſſeſſion, to the Compriliny, 
which was Repelled, as ſaid is. Actor. Mowat, Alter. Cunningham. Gil 

' Clerk. Vid. Jan, wit. 1628. Hamilton contra Broun. | 


6 Ni bet contra Hume; Eodene die. : 
N a Suſpenſion betwixt Nzsbet contra Hume, a Good.dame being oblig- 
ed to payto her Oye, and to her Husband, in her Contra of Marriags, 
»the Sum of 2000 Merks,to beimployed uponLand,or Annualrent,or oth® 
wile at the ſight of the Father to the Husband, and of the Good-dame Cof- 
 trafter for the Tocher,and by their adviſe ( thir were the. very words of 
ContraR)for ſhe was obliged to pay the ſaidSuminTocher to the Husband,a0c 
to his Wite,to be imploycd,as ſaid is,by theadvice of the Father to the Husband, 
a 
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and of the Good-dame to the Wife. The Lords Interpreted the Contra tothis 
Senſe, that the Wife ſhould have the Liferent of this Sum, albeit by the Con- 
trat the was provided to a ſufficient Conjuntdt-fee by the Husband, and his Fa- 
ther, and albeit the Good-dame being now Aeceafed, that the Father to the 
Husband being yet living diflafſented, and the Wife ſhould have a Lifercnr of 
that Sum,without whoſe Adviſe and Conſent it was Alledged by the Husbands 
Heir, (the Husbands (e]t being alſo now deceaſed ) that it was Provided in the 
ContraQt,that the Sum ſhould not be Imployed,and he refufingto give adviſe 
thereto, the Heir Alledged, that the Relict ought not to have it, ipecially ſe- 
ing he alſo Alledged, that the Relit had the whole Means pertaining to her 
Husband, and that his Heir had nothing. AQor. Mr. Robert Mcgill, Alter. 
Craig, Hay Clerk. 


Hume contra Hume, Eodeme die. 

N a Suſpenſion, betwixt Mr, James Hume , Miniſter at Dumbar contta 
[ Hume and Fuſtice, the ſaid Mr, James being Charged to relieve the Heir of 
him, whom he was bound to Kelieve by his Bond, anent the payment of a Sum 
of Money. TheLords Found, that albeit the ſaid Mr.James was obliged only to 
Relieve the Party therein expreſt, and made no mention to Relieve his Heirs, 
Executors or Aſſigneys, yet that Bond ſhould beeffeCtual to his Heirs, or any 
made Aſſigney by the Heirs, for producing of AQtion,or Execution againſt him, 
fortheir Relief, ſeing the Bond of Relief per expreſſume excluded not the Heirs, 
Executors or Afſigneys, AQor. Alter, Belſhes, (zibſon Clerk. Yid. Jul 14; 
1529, L. Wardes. Feb. 6. 1630. Muir, 


Maxwell contra Portrack, eMarch 26. 1628. 

N an Action betwixt Maxwel/ of Combill. and Portrack, whereof mention is 

made 22 «March 1628. The Lords Found the Defenders Infeftment of his 
Lands from the Kings Majeſty, of whom the ſame were holden cum piſcationi- 
tw in aqua de Nith, with continual Poſſeſſion of Fiſhing of Salmond within 
the aid Water, by the Defender and his Predeceſſors, conform to their ſaid 
Infeftment,and uſe of debarring of all others from Fiſhing of Salmond therein, 
was ſufficient, and ſuſtained the ſame to defend the Excipient in this Remoy- 
ng,it being a Poſſeſſor Judgment againſt this Purſuer,and his Purſuit founded 
upon ſpecial Right of the Salmond. fiſhing, Diſponed to him and his Predeceſ- 
ſors per expreſſum,and had no reſpe& to the Reply made by the Purſuerzwhere- 
by he Alledged, that Salmond- fiſhings were iter Regalia, and could not be 
comprehended under the general Claule cum Pijcationibus, and that they were 
tot Diſponed,except they were ſpecific and per expreſime Diſponed 3 which re- 
Ply was Repelled, and the ſaid Exception ſuſtained, 

| Balmanno contra Tuill, Eodem die; 

N the Reduion Balmannro contra Yuill,mentioned 21 March 1632.the Purſu- 
ers Tack, whereupon he had ſerved Inhibition, being Set to him by the 
nuſband of the Wife, the Wife being Heretrix of the Land her ſelf, and ſhe 
lot conſenting to the Tack, and the Heretable Alienation being made by the 
ile and her Huſband together, after the ſaid Inhibition z which Wife and 
uband were both living,the time of the reaſoning of this Caufe, The Lords 
Wnd no neceſſity to Summon the Wite,who was Heretrix, to this Reduction, 
ay her Huſband who was Setter of the Tack was Summoned ; albeit it was 
dped, that ſhe wasa neceſſar Party to have beenCired, ſeing ſhe is fubjet 
UWarrandthe Alienation controverted, made to the Defender. 


Lo. Lovit contra Sheriff of Nairn, Eodem die, | 
N a ReduQtion the Lord Lovit contra Sheriff of Nairn, for Reducing of 
wo Atts, whereby two Highland-men, and the Lord Zovit as Cautioner 
. Aaa 2 for 
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forthem, was obliged to compear before the Juſtice, and to underly the Lay 
for poyloning ofſome perſons, and who were Unlawed in the Sums, for which 
they found Caution, in reſpe& of their Non-compearance. The Reaſon of 
ReduQion was, becauſe the Sheriff had no power to cauſe the aids perſons {@ | 
to Atthemſelves, except there had been a preceeding Charge, direttcd again(; 
the ſaids alledged MalefaRors, or elſe thac they had been taken 7m fagrante yi. 
mine; whereas in this Caſe, neither was there any Charge againſt the Malef. 
ors, nor had the Sheriffs Warrand to take them3 and it wasnot 2 flagrany 
crimine, ſeing the Fa&t,tor the which the Sheriff cauſed them be Aded to Com. 
pear to underly the Law, wascommitted 15 or 16 years before that, Likezs 
the ſaid A& being for the Sum of 3oo merks, and ſo in a matter of 1mpor- 
tance,and in an Inferior Court, it was not Subſcribed by the Parties alledged 
Adted thereby z this Reaſon of Reduction was found Relevant. Actor, L antie, 
Alter. Mowat, Hay Clerk, 


V aus contra Law, Eodem die, 

N an AdGiion of Aelief Ya: contra Law, for relieving of the ſaid Yar, wha 
was Cautioner for Lawyto pay a Sum of Money to the Creditor; The Long; 
ſuſtained the Action and Charge of k<lict at the Cautioners inſtance, againſt 
his Principal, . for whom he was obliged, and who was bound to relieve him; 
where the Principal Bond was Regittrat again(t the Cauttoner, and the Term 
of payment was by palt before the ſeeking of the ſaid relief, al>eit the Princi 
pal Alledged, that the Cautioner could not ſeek relief but where he was di- 
ſtrelt, either by Charge of Horning, or by making payment to the Creditor, 
neither whereof he could alledge. Likeas he inſtructed, that the Creditor 
had Superceeded the payment of the Sum while a Term yet to come, whereby 
he could not be diſtreſt: Which Alledgance was Repelled, and the Charge for 
relieving of the Caurtioner ſuſtained, ſeing the Bond was Repiltrat, and the 
Term by-paſt,as faid is3 and alſo the condition of the Principal was feared and 
ſuſpeed, as likely to become m0 ſolvendo, wiz. Mr. Fames Law's Fatier, 

ARor. Gibſon. Alter. Nairn. Gibjon Clerk. Vid. March 25. 1623. Bailii. 


Doweglaſs contra L. Wedderburn, Fodem die. 
N the Declarator of Wedderbuyns Liferent-Eſcheat, mentioned $ Mart, 
1628, The Laird Wedderburn being preſent Alledged, that he diſclaimed 
John Stuart to be his Superior of the Lands Libelled, and was content the Su- 
perior ſhould make what advantage he pleaſtd of that Diſclamation, andthere- 
fore Alledged, that his Liferent could not fall to John Stwart, as to his Supe"! 
or of theſe Lands, This Alledgance was Repelled, and the Action for the 
Liferent ſuſtained, notwithſtanding of the Diſclamation, becauſe theDeten 
der being once Vaſſal to the ſaid John Stuart, at leaſt being Vaſſal to the King 
Majeſty by the A& of Annexation, and conſequertly to the ſaid Jokn Stu 
ſince, by his Ere&ion. The Lords found, ' that after the Caſuality wasfalle 
and acquired tothe Superior, by the fault of the Vaſſal, the ſaid Diſclamatior 
made thereafter, could not take away the preceeding Caſuality which fl! 0 
before 3 and it being in the Superiors option, either to admit the Diſclam? 
tion, or to claim the Caſualities falling to him before, he could not be come 
led to receive the ſamine, except he pleaſed fo to do, ſeing that was it! 
ced as a benefit in favours of the Superiors, which they needed not to 40 
but if they pleaſed ſo to do, after Caſualities were tallen, 


Lo. Blantyre contra Parochioners of Bothwel, March 27. 1629. 
N the Spuilzie purſued by the Lo, Blantyre, mentioned 25 March 16? 
The Lords Found a Diſpolition made by him,who was Author to the L9 
Blantyre in his Right of the Teinds Libelled,and granted for onerous Caules | 
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L his Creditor, before the Right made to the Purſter, which Diſpoſition bears, 

aw . * 1” * » » s * p 

hich That the ſaid Author Dijponed the- ſaid Right of the Teind- ſheaves to the F x- 
" cipient, to be byuiked by him , ay and mhile he was compleatly payed of il 


: - Debt owing to him 5 which Debt was condeſcended on in the ſa:d Bord of 
ink Diſpoſition, and conform whereto he was in Poflellion of the {aids Teinds,by 
OY recciving payment of the ſame from the Tennents, Occupyers of the Lands 
P (11+ . wg : 2 
whereout of the Teinds were craved, and by giving of Subaltern Rights of the 
lefa- _—_ | >, 
an WI me tothe ſaids Tennents Poſlcilors, for a certain Duty to be pay«d there. 
"as fore to him. Likeas the Tennents Defenders Compeared, and proponed this 
"mn fme Alledgance, and Alledged, that they had payed to him the faids Teids 
_ the year controverted, which behoved to be tound ſufficient to liberat the 
? ud Tennents,who had payed bona fide tcohim,to whom they were in ule to pay di 
_—_ vers years before the Inhibition Libclled, Served by the Purlver. This Dif- 


poſition and Exception foreſaid was not ſuſtained, neither toliberat the Exci- 
picnts the Tennents,nor him to whom the Diſpoſition was made ; But the Ex. 
ception foreſaid founded thereupon was Repelled , becauſe the Tennents 
who Wl vere not found to bave payed bona fide for any year after Inhibition, and the 
Loras Diſpoſition of the Teinds, ay and: while the Creditor, to whom it was made, 
gain WH vere payed of the Sums owing, to him, was not found habilis modys to the Re- 
c him; eiver, to bruik the Teinds valiably againſt the Purſuer, who was a ſingular 
Term WMviccetior : and the Right of 1t (elf not being Sett by way of Tack, nor other- 
Princt ways, to make the ſame realz but being a perſonal Security and Bond, which 
vas dis ould only work againſt the Maker, was not fouud ſufficient to give him Right 
ecuer, bthe Teinds, againſt the Purſuer a ſingular Succcflor as ſaid is, ſpecially it not 
rector Bing Serr for a certain and definite time, and fo was not allowed. id. 20 
hereby Wy orch 162 g. Finmonth,, 


irge for . 
0 Fletcher contra Irvine, March 28, 1628, 


be 
- bv N a Declarator of Eſcheat Purſued by Fletcher againſt Mr. Fames Irvine, the 
Fate. Wi Biſhop of Sr, Andrews Compearing and Allecged, that the ſaid Rebels 


Eſcheat pertained to him, and not to the Kings Donatar, ſeing the ſaid Rebel 
welt in the Lands of which are within his Regality, The Lords 
Repelled this Alledgance, for albeit the Rebel ( he being a Miniſter) had his 
Dwelling in his Manſe befide his Paroch Kirk, the Lands whereot, and where- 
upon his Manſe was builded Jay within the Regality of Sr. Andrews ; yet they 
ound that the ſaid Manſe could not be repute to be holden of the Biſhoprick, 
but that Manſes pertaining to Miniſters, being given to them by the King and 
Eltates, by Laws and Acts of Parliament, che ſame ceaſed to be of any privat 
Holding, ani cou'd have acknowledgment of noSuperior but theKingzand con- 
lequently the Lords Found, that thE Stipend due to the Miniſter that year of 
ls Rebellion, albeit the ſame was payed out of the Teinds of that Lands 
Iolden of the Biſhop, pertained to the Kings Donatar, becauſe the Debts ow- 
08 tothe Rebel tollow his Dwelling-place as nomina debitcrum doth , likeas 
ie Sum owing to him for Reparation of the Manſe, was alſo fonnd to be in 
elikecaſe, Actor, Hope, Alter. Aiton, Hay Clerk, FYid. 9 Decemb, 1623, 
anats of Benefices, 


Cairns contra Hunter, Eodem die. 

IN the Spuilzie of a Hoſe Cairns againſt Hnnter, anException being admitted 
Won the redelivery of theHorſe to the Purſuer's Probation, and therein ar the 

Wiſng of the Cauſe, a Witnes proving, that the Purſuers Wite directed her 

btoreceive the Horſe, and that according thereto ſhe cauſed her Son pur the 
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* on ule in her Husbands Stable, and another proving that he heard the Husband 
ky les 4 a another time, that he had received the Horſe, albeic none ever proved 
"a Aaa3 that 
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that he ſaw the Horſe in his Poſſeſſion, nor no more was proven 1n the Cauſe, 
The Lords Found, that although this Probation was not enough to proye the 
Exception, yet it was a preſumptive Probation to induce the Judge as probatio 
ſemiplena,to take the Excipients Oath of Verity upon the ſaid Exception, ang 
therefore ordained his Oath to be taken thereon, Hay Clerk. 


Rule contra L. Aiton, Fune 13, 1628, 
| N an Aion of Compt and Reckoning at the inſtance of Fames Rale againg 


the Laird of Aiton, the Detender being debarred by the Purſuer by Horg. 
ing, and the Defender Alledging, that the Purſuer could not debar him by 
Horning, ſeing he offered inſtantly to compr and reckon with him, which deing 
the defire of hisSummons,it was the only thing which could be decerned in this 
@ Procels,in favours of the Purſuer, and the Defender being ready to doandful. 
fil thar, for the which Sentence allenarly might be given, v/z, to Compt ang 
Reckon, therefore he could not bedebarred trom doing of that which thee. 
creet could decern him only to do, The Lords, notwithſtanding of the A]. 
ledgance, and-offer to Compr, Found that he was debarred, and fo inreſpeg 
that he was at the Horn, that he had not a perſon to ſtand in Judgment, and 
Decerned ; which Decreet extended only,to ordain the Defender to Compr 
which was offered as ſaid is, without any Sentence, but in reſpect of the Hor. 
ing retuſed, yet the Lords declared that they would give Suſpenſion withour 
Caution, ſeing the Decreet being only general tor Compr and Reckoning, nor 
containing a ſpecial Sum, it was hard to find Cautioners in ſuch generals, not 
being certain nor ſpecial in the quantity of the Sum, nor liquidate what the 
ſame was. Actor, Alter, Belſhes, Hay Clerk, 


Purves contra Smith, Eodem dit, 

JN an Adon to make Arreſted Goods torth-coming Purves againſt Smith, 

one Compearing and Alledging, that the Goods Arreſted deſired to be made 
torth-coming, could not be decerned to be delivered to the Purſuer, becauſe 
the Wite of the Husband, tor which Husbands Debt the ſaids' Goods were 
Arreſted, Diſponed the ſaids Goods to the Excipient,long before any Arteſt 
ment Execute thereon by the Purſuer, and that tor ſatistation of a Debt on- 
ing to the Excipient by her ſaid Husband, which Wife Diſponer had a Fato- 
ry and Power given to her by her ſaid Husband,to purſue for all Debts owing 
to him, and to Intromet with the ſame, and bearing a general Clauſe, t do 
all and whatſomever he might do himſelf if he were preſent ; in reſpe& of the 
which Factory and Power, and Clauſe foreſaid, to do as if he himſelf were pres 
ſent z the Defender Alledged, that as the Husband, might have given the {aids 
Goods, either grats, ot ſold the ſame tg9 whom he pleaſed at that time,when 
his Wife diſponed and affigned the famine co this Excipient, ſeing the Hub 
band at that time] neither was put to the Horn by this Purſuer, neither 
were the Goods thenarreſted,but long after the ſaid Diſpoſition by the ſpaceo 
three Months ; and therefore he contended,thart he had no neceflity to qut- 
lifie or ſhow now, that the Husband was his Debitor, ſeing the narrative in 
the Diſpoſition proported the ſame,and he had no neceſſity to keep the Bodds 
any longer after the ſaid Diſpofitiony which was given to him for payment 
and which might lawfully have been received by him, albeit there had been nd 
preceeding Debr, the Husband not then being Bankrupt, This Alledgance 
was Repelled, except that the Excipient qualified a Debt owing by the H! 
band to him, anſwerable in Sum and Quantity,to the Avail of the Goods | 
poned by the Wife ; which being ſo proven, the Lords Suſtained the Dil 
ſition made by the Wife,and Found it good,it being proven that by theFaQo 


ſhe had Power ſo to do - but if there was no preceeding Debt owing by rhe 
Husband 
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auſe, WI tHy;band. The ZordsFonnd,thar theFaRory (notwichſtznding of the ſaid general * 

'e the Wl Clauſe) gave her no Power to Diſpone of any of her Husbands Gear, in preju- 

obatio Ml jice of his lawfn! Creditors, except there were a juſt and lawful Cauſe Alledg- 

, and Med and Inſtruted, ſhowing the ſame converted ro the uſe and neceſſary Aﬀairs 
of her Husband, Actor, Sandilands, Alter. Belſhes, HayClerk, 714, 18 Fune 
1628, betwixt theſe ſame Parties, 12 Feb, 1622, Denniſtoun. 


1921nſt H amilton contra Evodem ale, G 

Horn. {]W1N a Suſpenſion of Charges of Removing from a Miniſters Gleib, Hamilton 
Im by WH Miniſter at Ziztoun againſt The Lords Found a Delignarion null, * 
being Wupon this eiked Reaſon proponed after Inſpection, viz, becauſe the Deſignation 
inthis {Was not made by a Commiſſioner, having Power from the Presbytery, to pals 
nd ful. {MW:nd make the ſaid Deſignation, albeit the ſame was made by the Moderator of 
pt and Mhhe Presbytery,being direRed to viſite that Kirk,as the (aid Deſignation borey 
he De. {hut not bearing, that upon complaint or defire made to the Presbytery, 


he Al. Meoncerning the Gleib, he had Warrant or DireQion from them to deſign only, 


reſpet Wearing chat the Moderator in his ſaid Vifitation,upon complaint made to him» 
it, and WWſlt,and to the Gentlemen of the Paroch of Zintoun then preſenr,ot the inſut« 
 ompt, Wſciency and in-lake of his Gleib," the ſaid Moderator with conſent of the Pa» 
' Horn» Wchioners preſent deſigned, &c, which the Zords Found not enough,wanting 4 


vithour {Whecifick Warrant as ſaid is, and alſo becauſe it bore not, that it was done with 
ng, not hinſext of 110 or three honeſt men in the Paroch, whoſe Names ought to have 
ils, not ſeen ſet down in theDeſignation ſpecially, tor it was not ſufficient tha ir bore, ts 
hat the WW dove with advice of the Parochioners generally, condeſcending upon no ſpecial 
rſon, albeit alſo two or three of the W itnefſes in the Deſignation were of the 
neſt men of the Paroch,contorm tothe AR of Parliament r5723alſo thisDe-= 
nation was of a whole new Gleib, whereas there was an old Gleib,which the 
lniſter poſſeſt, and was not four Acres compleat,ſo that cheDeſignation ſhould 
aly have been made of ſo much as might make'out the oldGleib cqmplear,gad 
it of a whole new Gleib, ARor, Cunninghame, Alter. Stuart, Gibſon Clerk, 


Parves contra Purves, Func 18, 1628, 
N an AQion to make Arreſted Goods torth-coming Purves againſt Purves z 
The Lords Found the Summons needed not to abide ſecond Summons of 


t Smith, 
be made 
becauſe 
10s were 
r Arreſt» 
)ebt oW- 
4 Fa&o- 


ts owing MWContinuation, albeir there was nothing produced inſtantly to verifie, that the 
ſe, t0 do WPetender was owing the particular Goods arreſted in his Hands to the Purſnets 
& of the Webitor, the time of the making of the Arreſtment, but that che Purſuer be- 
were pre» {oved to take a Term to prove the ſame, and referred it to his Oarh; that he 
\ the (2108 res owing the particulars arreſted to this faid Debitor ; whereby the Defendet 
me,when {WAlledped, that the Summons ſhould be continued, / feing the "ſame was ro 
the Hulſe proven by his Oath, and where any = is referted to the Oath of a Par- 
, neither Wy,be ought ro be twice Summoned; notwithſtanding whereof, there was tound 
ie ſpace 01 Wo neceſſity of Continuation,'the Cauſe being of this nature, for making At- 
y to qUi-Witited Goods forth-comiag, and acceſſory to a Sentence. Aftor; Sajuilandi, 
m_— uter, Belſhes, Hay Clerk. ” 
the B00 


E. Marr contra his Vaſſals, Fune 19. 1628, 


m_ - | N2n Aion of Improbation by the Earl of Mar againſt the Vaſſals'of a4?, 
_ Wl © Incident being uſed by one of the Defenders, who were' Minors, for 
as Gi having of the Writs libelled, and the Parfuer referring the hiving of cheſe 
py 1 to the Parties Oaths , ir being controverred, if Minors conld be holden 
- Diſpe vvetheir Oaths; or if Certification ſhould be granted nog them, and they 
Re ak "ns conteſt for not compearance, being tor that effect cited, "The Lords 
= by th Md, thar Minors albett within 21 years, yet if they were paſt the Age of 14 


Logband i and fo paſt Tutory, onghr to give their Oaths in this and che Tke wo, 
{ WY 2 33 9930. 08 


k Aaa 2x 
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and that if they were preſent they ſhould give their Oaths, and if they com 
peared not atter Citation, they ſhould be holden as conteſt, AQor, the K, Aq 
vocat, Aiton, Nicolſon & Stuart, Alter, Belſhes, Cunninghame, Mowat & Lin 
tie. Gibſon Clertk, Vid, 1 Fuly 1628, Le Pitſligo. & 9 Fan, 1628, Aithi 
contra Hewart, - + b 
Mccalloch contra Marſhel, Eodem die, 

N a Transferring David M'culloch againſt Marſhel and Robert Reid, the De. 
1 fender beiffe conveened as lawfully charged to enter Heir to his Father, ang 
"rap Reid who was a Creditor to the {aid Defenders Father, Compearing jg 
his Intereſt, and Alledging that the Purſuers Summons ſhould not be Suſtain. 
ed, becauſe, it was exetute before the expiring of 40 days after the OUt-runging 
of year and day after the deceaſe of the Dejundt the common Debitor, where. 
as not only year and day, bur alſo 4o days after expiring of the year ſhould 
paſs before any Party can intent Action againſt any perſon as charged to enter 
Heir, This Alledgance was Repelled, for the Summons were not execure till 
year and 6ay after the Defuncts deceaſe, which they found ſufficient, and there 
needed not that 4o days more ſhould paſs before the Summons, and the 10g 
AR James 5.anno 1540,7 Parliament,is mean'd of Compryfings & Executions 
of Sentences, and nor of Charges to enter Heir, whereupon Purſuits areraiſed, 
and the 76 AR 6 Parliament Fames 4 hath nothing to do with theſe Cirzi. 
ons; and by Ad of the Sederunt Books, ir is Statute, that in ſuch Cz( 
Summons may be execute after expiring of year and day,after the Detundsde. 
ceaſe,and no ſooner,and that no more time needs to run, and that the Charg 
to enter Heir may be execute before the a__ of the year, but no Summons 
execute within that time,and this AR of Seſſion touches ſummoning of Parties 
and Charging of Parties'to enter Heir for that end; whereas the Acts of Parliz 
ment, concerns only Executions upon Compryſings, and nothing of Purſuit 
and Actions or Summons, Actor, Fouls, Alter, Gibſon Clerk, ' vid 
od ſequitur, 8 8 February 1622,L,Muckall contra Innes ,and the Caſes there 
cited, at> 1% 

By the PraQtique'of old, an Heir to aDefun&, albeit entered Heir to him, 
could not have been purlued tor the Defundts Debts by his Creditor, before 
year and day was expired after the Defyn&ts deceaſe; for the Executor was at- 
ſwerable to the Creditor within that ſpace, and after the year the Heir mightbe 
purſued,contorm to the 76 AR, Parliament 6, Fames 4, but now it is doubted by 
ſome,who are ot opinion, that albeir any ;who is charged to enter Heir,cannd 
be purſued before the expiring of year and day,as is Noted in the laſt Pradique 
yet they think where the perſon is entered Heir aRually, eo caſs that hen 
be purſued within the year, if he be Retoured or Seaſed as Heir within tht 
year, ſeing they think that by his own Deed in his entering Heir,he hath 
judged himſelt of that delay of Purſuit which the Law gives, and which bene 
Hite they think only given to them,who are charged to enter Heirs, and n0 
to.them who hath entered, Others are of opinion, that it an Heir enter He! 
within year and day, he may be conveened atter he is entered, before the exp! 
ring of the year,where the Debt is Heretable, but where the Debt is Movable 
he cannot be conveened within the year,albeir he be entered Heir, The AC 
of Parliament toreſaid would appear to free the Heir,albeit entered Heir,from a 
Purſuit from any Debt, Heretable or Movable before the year expire, and afte 
the year gives the Heir Relief againſt the Executor,even in Immovable Debt 
. which doth affe@ properly theHeretage and theHeir,and not the Executors,'c 
ſo will the words of : : AR import: but I am of the mind that the Lords hat 
now theſe many years by-paſt been in uſe, to findProcels againſt theHeir,with 
the year,where he was entered before, and it hath been ſo decided divers £1m 
as is Noted, Penult Fune 1624, Halivay contra Edgar, L, Fas 
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Lz. Edzew contra the Heir thereof, June 26, 1628, 
Aq- Na Poynding of the Ground,the Lady Edzem being Infeft by her Husband, 
jnanAnnualrent of 3000Merks out of Ednem,purſues theAppearand Heir of 
her Husband, Granter of her Right, and the Tennents of the Ground, for 
payment of the Whitfunday's Term, 1628, and in time coming: and the 
Tennents Compearing, and Alledging, that their Goods could not be Poyn- 
De: ded for this Term of Whitſunday Lybelled, becauſe the Summons being raiſed 
in March 28. and the Husband having deceaſed only ſome few days betore, in 


Ka " that ſame Moneth, the Relic could not intent any Summons againſt the Ten- 
2% nents, which might diſtreſs them, or their Goods, before the Terms of pay- 
naing ment of theurDures and Farms, while their occupation, were by-paſt;and there- 
mes. forethis Summons being raiſed before Whitſunday, which was the firſt Term 


ſhould craved, and they not being Debitors, neither of that Term, nor of the Martine 
\ enter Wm tbereafier, while Zuil and Candilmas were paſt, therefore they contend 
ae of &d, that this Purſuit moved for the ſaid Term, and Execute before that Term 
d there ve paſt, and before the Ferms of payment were come,at which, and where- 
ie 1068 0 they would be only Debitors of their Duties, could not be ſuſtained. The 
corionsil £2745 Repeiled the Alledgance, and ſuſtained the Proceſs, for that Term of 
eraiſch Weitfanday, which was not come as faid is; And albeit the Summons was 


Citzri.W Execute before the Tetm, ſeing thereby payment was craved to be made after 
\ Caſes tbe Term was paſt only, The Lords Found, that this Aion was Decleratoria 
db Juris, and not principally for preſent Execution, AQor. Nicolſon, Alter, 
Charge roſs. Hay Clerk, Vid, Feb. 5. 1624. Wood contra Weddafl, and the Caſes 


there. Jaly 11. 1628. betwixt thir Parties, Jan. 24. 1628. Edington, 


L New-wark contra his Son, Eodeme die, 

N a Redemption L. New-wark contra his Son, The Lords ſuſtained theOrder 
of Redemption, albeit it was quarrelled by the Defender,as not orderly de- 
duced, fcing he Alledged, that the time of Premonition, the Reverfion was 
not ſhowen,nor read to the Party premoniſhed, which wasRepelled, andfound 
WW norneceſlary, ſpecially in this Caſe, where the Charter given tothe Defenders 
ir to him, Brother, of the Lands deſired to be Redeemed from this Defender, as Appear- 
or, before Ml andHeir to him, was given underReverſion,&ſo theFeverſion wasinCorpore Juris 
or was 40- Bei,and neededmot be ſhown and read to himy And alſo theOrder was ſaſtain« 


ummons 
Parties 
of Parlia 
* Purſuit 
k, id 
ſes there 


r might be <d, albeit it was Alledged, that the fame being done upon a Sun 

loubted by WI Which it was not lawful to execute any ſuch CivilA&s,i — ke of be 
Jeir,coon0t] found null, which Alledgance was Repelled alſo, forthey would not find the 
Pradique_ify Order null therefore, ſpecially where the Sum of the Reverfion was only a 
hat hen Roſe-Noble, and ſo needed not to diſtra@tthe Parties over long a ſpace in the 
within 04 tumeration, and nevertheleſs thought it Expedient, that ſuch Aasſhovuld not 
e hath pre done onSunday again; Likeas theConfignation was made on Sunday,becauſe 
|hich bel thePremonition was made to that day,the Reverlion providing thatRedempti- 
rs, and 0080" night be made at any time,upon fix days warning,and not reſtricting the 
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Order to be made before any 1 erm. AQor, Belſhes, Alter, Gibſon Clerk; 


Fid. July 3. 1622, L. Thornid)kes, and the Caſes there, Ful 628 
kle, and the Caſes there. Fuly 4. 1628. Rac 


Gordpn contra L. Meldrum, June 27, 1628. 

Ordon contra L, Meldrum, the Executors of a Wife conveening the Exe- 

\J Cutors to the Husband of that Wite, for payment ofthe Wites Part con- 

—_ the Teſtament, which was given up, and Confirmed to pertain to 
2 and her Husband, the time of her deceaſe,fhe deceaſing before her Hus- 

Wthe Defenders Alledging,thatDefalcation ought to be made of the Debts 

0g by her Husband, at the time - 4 deceaſe, which the Executors had 


payed 
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payed ſenſyne. The Lords Found this Defalcation reaſonable, and allowed the 
ſaid payment, and Found, that the Executors needed not to abide any Sen. 
tence for the ſaid Debts, to have been obtained by the DefunGs Creditors a. 
gainſt them, but that they might have payed the ſame without Sentence, they 
proving the Debts to have been truly owing; andalbeit there had been no pay. 
ment, nor yet Sentence, yet they Found the Defalcation Relevant, bearing, 
That theDefun& was owing ſuch particular Debts, which being proven, the 
ſame ought be taken of the Gear, before the Relict, or her Executors could 


claim any of the Gear, for the Relics Portion thereof, Aﬀtor, Baird. Alter, 
Burnet Major. Gibſon Clerk. 


Henderſon contra La. Knock-hill, June 28, 1628. 

N an Improbation by Mr. James Henderſon contra Lady Knock-hill, of certain 
I Compriſings, and Infeftments following thereupon, given by the Superior 
of the Lands of Knock-hill, which were alſo Compriſed by the Purſuer , likes 
alſo he was Infeft thereupon by the Superior, the Defender Alledging, that no 
Proceſs could be granted, becauſe the Warrands of the Defenders Compryl- 
ing were called to be Produced and Improven;z And the Clerk to the Com. 
prilings, who keeped the faids Warrands, not being called in this Procels, no 
Proceis ought to be granted therefore : Likeasſhe Alledged, that ſeing the ln- 
feftments, made to her by the Superior were quarrelled, that the Superior 
ought to be called: Both thir Exceptions were Repelled, for the Clerk tothe 
Compriſings was not found needful to be Summoned, ſeing he was not a pub- 
li& Perſon, But in this Caſe of Compriſings, was but a privat Perfon choſen 
by the EleQion, and at the pleaſure of the Party Compriſer, who upon his 
own hazard,chooſes his Clerk, and ſo who muſt be anſwerable to producethe 
Warrands of his own Evidents, and to be lyable in Law for the ſame, and not 
the Clerk. And the Lords Found no neceſſity to Summon the Superior, ſeing 
the Purſuer quarrelled not the Superiors Right, but the Right Perſonally 
made to the Defender by the Superior, of the Property, which Superior 
was alſoGranter of the Purſuers Right. Actor. Advocatws. Alters Kinroſs, Hay 
Clerk. Yid. ult. Feb, 1628. E. Nithiſdale. *and the Caſes there, 


Broun Barges in Innerkeithiug contra the Town thereof, Eodeme die. 

& a Double Poynding by James Brown Burges in Innerkeithing, againſt the 

Town of Innerkeithing, and L. Spenſerfield, on the one and other Part, 
for the Multars of certain Corns growing upon ſome Aikers, pertaining to 
Spenſerfield Heretably, aud which were Poſleſſed by Brown the Suſpender,and 
for which Multars he was diſtreſſed by the ſaids Heretor as being due to him, 
being the Corns growing on his own Heretage, and which were Thirled t0 
his own Miln, the faids Lands and Miln being holden of the King, and where: 
unto the Town of Innerkeithing could claimno Intereſt: And on the other part, 
the Town acclaimed the Multars of theſaids Corns, becauſe all their Burgeſs 
wereThirled to theirMiln of Innerkeithing,and by anA of theirCourt madeby 
the Provoſt, and Baillies, and Council, with Conſent of the whole Inhab- 
tants of their Burgh, not only were the Corns growing upon the Lands p*t* 
taining to the TownThirled, but alſo all their Burgeſſes were obliged theredY) 
to Grind and pay Multar,for all theirCorns in-brought within theLibertis 
their Burgh, whereſoever they grewzand ſo the ſaid Suſpender, being Bug* 
of theT own,&(obyConſequencetyedby the forefaid AR,being ſworn to obſerve 
the Ats,and Statutes of Burgh, is holdento pay Multars,and Grind the Con 
queſtioned at theirMiln,ſeing they claim the ſame,as being brought by theSul- 
pender within their Liberties,the ſame being Stacked within the Suſpendes 


Corn- yards, which is within theTown,and threſhin out,& dreſt within _ 
ant 
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and Houſes, within the Towns and fo falling under their AR ; For if Spenſer- 
field claim any Right thereto, as of Corns Growing on Lands Thicrled to his 
own Miln, the Town has no Intereſt therewith, but their own Burgefles ne. 
vertheleſs maſt be Perſonally Aſtricted to pay them, at leaſt dry Multar there- 
tore 3 And ſothey Contended, that the Suſpender would be obliged to pay 
twiſe Multar for the ſaids Corns. The Lords Found, that the Suſpender was 
obliged to pay his Multars to Spenſerfield, and Found that the in-bringing, and 
Sctting of the Corns within the Suſpenders Yard, and threſhing of the fame 
within bis Barngalbeit he was then Burges,and that the Barn and yard was withe 
inthe ſaid Burgh, | Seing the Aikers whereupon the Corns grew, lay hard be- 
ſide the Town, and were neareſt to the Suſpenders Yard and Houfc] was not 
ſuch a Cauſe as might Subj*& him in Law, to pay Multar for the faids Cornsto 
theTown, orto grind the ſame ar their Miln, and that the [n-bringing of the 
faidsCorrs, as faid is, would not make them to come under the ſaid A&, which 
Act they Found did not extend to Corns ſo In-brought. ARor. Baird, Alter, 
Guſon Clerk, 


Henderſon contra La. Knockbill, July 1. 1628. 
N the Improbarion of Mr. Fames Henderſon, whereot mention is made, 
June 28, 1628, the Defender, who was a Pupil, being Conveened, and 
bis Father as Adminiſtrator, Conveened with him, and the Father dieing fince 
the Imtencing ot the Cauſe, whereby the Pupil was deſtitute of one to Detend 
bim, -and he Compearing by his ”rocurators, and defiring that the Proceſs 
might be delayed ro a fit and competent Day, as the Lo ds ſhould Aſſign, be- 
wixt and which he might chooſe Tutors and Curators, ad hanc litem, to con« 
ider of his Rights, and to Defend him in this Purſuit : which defire the Lords 
Found Reaſonable, and therefore ſuperceeded all Proceeding in this Proceſs, 
while the firſt of November, that betwixt and that day, the Fupil might pro- 
vide himſelt of Tutors and Curators, to Maintain and Aſſiſt him, inthe De- 
fence of this Proceſs; And that at that day, they would proceed and do 
Jaſtice in the Proceſs againſt him without delay, whether he were Authorized 
with Tutors or Curators or not. ' 


Forbes of Gask contra L. Pitſligo, Eodems die. 
Iifigo and hi: Curators having Charged Horbes of Gak, for payment of 
a Sum Contained in his Bond given to the Minor, and Suſpenſion being 
railed upon this Reaſon, that the Minor and his Curators knowing, that a 
Part of the Sum was not a juſt Debt,they at the ſubſcribing of the Bond, pro- 
miſed not to ſeek the ſame, but to Diſcharge him thereof; and referred this to 
the Minors Oath, and Curators, and the Curators being all abſent, and the 
Minor preſent, andoffering to give his Oath3 and the Suſpender Contending, 
thathis Oath could not be given while his Curators were preſent, who might 
call him to remembrance of the Promiſe, and of the: Reaſons thereof, The 
Lords Ordained the Minor's Oath to be preſently taken, without delaying of 
the ſame, while the Curators were preſent,for if rhey were preſent, and ſhould 
confels the Promiſe, yet the Minor could not thereby be hurt, if he would 
ot acknowledge the ſame. Actor. cHowat, Alter, Hay. Gibſon Clerk, Yid. 
June 19. 1628, E. HMar, and the Caſcs there, | | 


Hamilton contra Hamilton, July 2. 1628. - 
[ an AQtion of Tutor Compts, betwixt Jawes Hamilton, and John Mean 
his Curator, againſt Robert Hamilton in Preſton, who was his Tutors The 
Lad, Found, that the Tutor was not Comptable in Law to the Minor, for 
Sum of 1000, pounds, contained in theLaird of Wedderburns Bond, adebt- 


were 


nt 
"Wifi to the Minor and his Father before, notwithſtanding,that it was Contended, 


Bbba rhat 
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that he ſhould be anſwerable therefore, in regard thatthe Curator Alledged 
that the Tutor had doneno Diligence againſt the Debitor, neither Perſonally 
by Horning, or Caption, nor k cally, by Compriſing, without which doj 
of Diligence, by the ſpace of three years, within his Tutory, he Alledged that 
he cannot be freed of that Sum: for albeit the Tutor anſwered, that he ſpared 
to Depurſe any of his Pupils Money againſt the Debitor, who was then irre. 
ſponſal, and from whom he would not have gotten any better payment, for all | 
the Execution that might have been uſed, and fo he might have done the 
Pupil prejudice, by Deburfing and Spending of his Moneys needlefly, and 
which poſſibly, in reſpect of the event, would not have been allowed to him: 
yet the Curators Replyed, that he ought to bave done Diligence, becauſe he 
can never be freed, except he had uſed Horning and Caption, at leaſt againſt 
the Debitor, whereby to have Diſcharged that Dutie, which was incumbentto 
him in his ©) ffice, and he cannot excuſe himſelf, by the Inſufficiency of the 
Debitor, and the waſting of the Pupils Goods thereon, ſeing the Dehitor 

' was not then Bankrupt. The Lords Found, that the Tutor was not Aftriged 
to be anſwerable for this Debr,for his ſaid Negligence,and that he needed not, 
neither to have uſed Horning or Caption, or Compriſing againſt the ſaid De- 
bitor, except that the Curators might ſhow, and make it Known and Alledg- 
ed, that by the doing of the forſaid Diligence, he would have recovered pay- 
ment of the Debitor 3 and that ſo the Debitor is in worſe Caſe now, than he 
was in the foreſaid time of the Tutory. Ator. Nicolſon, Alter. Belſbes, Gib- 
Jon Clerk. 


Naſmith contra Meinzies, Eodem die. 

N a Suſpenſion Na/mith contra Meinzies the ReliRt, upon her Contra 
Marriage, having Charged the Caurioner for imployment of x 000 Merl 
upon Annualrent to her uſe for her liferime, and the Party Fxhibiting the 
Money at the Barr, to be delivered to ber for her Imployment foreſaid, ſhe 
finding Caution to make the Principal Sum forth-coming after her deceaſ: tc 
the Heir, And the Relic Alledging,that he was not holden to receivethe Mt 
ney,which ſhe could not get imployed, and that ſhe was not obliged to receiie 
the ſame, nor find Caution, which ſhe alledged was not in her power to find 
and that ſhe ſought payment only yearly of that Annualrent for her lifetine 
The Lords Found, that this offer of delivery of the Money to the Relif 
as ſaid is, (which Sum allo was Exhibit in preſence of the Lords ) fred not th 
Cautioners, and that the Reli& was not holden to accept the ſame, but if ( 
pleaſed : And that the Cautioner remained ſubjet to imploy the Money t« 
the uſeof the Relit, that ſhe might get the Annualrent thereof (o long as 


lived. AQor. Aiton, Alter. Hay Clerk. FYid. 13 Feb, 1629. Rot 
Dawlings Bairns, 


Wilſon contra Hay, Esdem die. 
N a ReduQtion of a Decreet Wilſon contra Hay, the Decreet being reg 
red agaiaſt the Reducer,at the inſtance of the Executors of umquhile 
trick Ramſay, for payment to them of a Sum adebted to the ſaid umquhile Þ 
trick by an Heretable Bond, by a Debitor of the ſaid Patricksz and whit 
Sum the ſaid Wil/oz Reducer was Decerned to pay, albeit he was not Debi 
in the Bond, but as he who promiſed to pay the ſame; the promiſe being 
ferred ro his Oath, and in his abſence he holden pro confeſo z the reaſon 
the ReduQion was, becauſe the Bond was Heretable, for promiſe of paymen 
whereof he was conveened in the Proceſs, and ſo the Executors had no Rig 
to purſue therefore, but only the Heir, and ſo the Heir not having recov1 
the Sentence, the Execyutors cauld not purſue him, and he ought tobe Rep 
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ed againſt the Sentence : This Reaſon was found Relevant, albeir the Exccu- 
tors Alledged, that this Reaſon ought not to be prejudicial to their Sentence 
ziven upon the Parties Contumacy, who if he had Compeared, and Propon- 
ed this, they would have ſuſtained the Purſuit, by Replying then, which they 
now Alledge, that the ſame perſons who are Executors, are alſo Heirs Served: 
and Retoured to the Defunct 3 notwithſtanding whereof the Reaſon was ſu-« 
fained, and the Party Reponed to give his Oath, ſeing the Decreet, againſt 
which he defired to be Reponed, was onlyobtained by the Ex: cutors, with- 
out mentioning the Heir, ſo that the Party needed not to Compear in that Pro- 
e&6ſoPurſued by thoſe who had-no Right 3 and whereas it is fortified by the 
foreſaid Concourſe of theHeir, ſeing he was the perſon who had the onlyRight 
to Claim the Sums, if he would Claim the Parties Oath, he ought to have it, 
and ſo Reponed the Reducer to Depone thereon, notwithſtanding the prior 
Sentence. Actor, Nicolſon, Mcgi/ & Miller. Alter, Lermonth & Aiton, Gibſon 


Clerk, 
Scot contra L. Dramlanrig, July 3, 1628, 

Þ a double Poynding Scot contra L. Drumlanrig, wherein the two Parties 

contending for tbe preference of a Sum,acclaimed by both the Parties, 
fom a Debitor of their common Debitors 3 The L. Drumlanrig ſeeking the 
kne as Arreſted for ſatisfaQtion of ſume Debt owing to him by their common 
Debitor, and the other ſeeking the ſame as Aſhgney made thereto 5 which Aſ- 
fpnation was both made and intimat before the L. Drumlanrigs Arreſtment, 
likeas both the Parties had obtained Sectences upon both their Rights fore- 
kid, againſt the Complainer, The Lords preferred Drumlanrig,notwithſtand- 


io of the other Parties prior Afſignation and Intimation, becauſe the Intima- 


ton was found null, ſcing it was made by a Procurator for the Aſhgney 3 which 
Procurator was Nottar to the fame [ntimation,made by himſelf as Procurator 5 
and the LordrFound, he could not be both Procurator and Nottar, but thar jr 
ought to have been perfeRed by twodiſtin(t perſons, and that one and the ſame 
ron could not be both Procurator to Intimat in the Aſfigneys name, and alſo 
tar to take Inſtruments on the doing thereof; and the Aſſhgnation uninti. 
mat, albeir prior to the Arreſtment, was not a cauſe of Preference to the ſaid 
ſubſequent Arreſtment, where the Queſtion was with a third Party, and not 
betwixt the Cedent and the Debitor to the Cedent only, but that a third per- 
ſon claimed the ſame, who contended, that the Aſſignation unintimat could 
not derogat to his ſubſequent Arreſtment and lawful Diligence, done before 
ay lawful Deed made by the Aſſigney,to affe& the Sum Libelledz And fo it 
Was alſo found, and the Lords ſuſtained the Decreet obtained by Drumlanrig 
gainſt the ſaid perſon who was Decerned to make the Arreſted Money,ow- 
to the ſaid common Dcbitor forth-coming, albeit it was quarrelled as null, 
king given before the Term of payment of that Money which was Arreſted, 
which was not come the time of the ſaid Sentence z which Alledgance was 
Repellcd, and the Decreet ſuſtained, which was only Declaratoria Furis, for 
lberein all Execution was Suſpended while the Terms of payment were paſt 
ad come, AQor. Nicolſon, Alter. Scot Clerk. Yid, 12 January 1628 
Dowglaſi, &c. 5 Feb. 1624, Wood, 
Maxwell contra Livingſton, Eodem die. 
[ an Aon betwixt Maxwell and Livingfton, for payment to the Purſuer 
of an Heretable Sum,adebted by the Defender tothe Purſuers Father, and 
ich he acclaimed, as Heir to his Father, and referred to the Defenders Oath. 
tat he was Heir,and that it was ſo known tothe Defender. The Lords Found, 


bat the Defender could not of Law be compelled to give his Oath, upon the 
Bbb 3 Parfuers 


2382 The Deciſions of the Lords of Seſſion, 1628, 


Purſuers Title,but that the ſame ought to be produced, before the Proceſs could 

e ſuſtained at his inſtance, as Heir 3 for the Defender could not be in tato to 
givehis Oath ; forif the Purſuer ſhould die, and another were Retoured Heir 
to the Puiſuers Father, thereafter the Defender might be compelled, to pay the 
Sum Acclaimed over again 3 and alſo if the Service or Ketour were produced, 
he might Impugn the ſame upon any Alledgance,competent 1n Law againſt the 
ſame ; therefore it being his Title,it was found that the ſame ought to be pro- 
duced before Proceſs could be granted. Ador, Belſhes, Alter. Scot 
Clerk. Yid. 10 Fev. 1636, WUurray. 


Rachelet contra Lawder, July q 1628. 

N an Action Rachelet a French-man againſt Sir Lewis Lawder Sheriff of Lyki. 

I an, who was purſued for payment of a Sum adebted to the French.mash 
his Debitor, becauſe he was Charged by Letters of Caption,to take the ſaid Dehi. 
tor,he being then in his company,and did not the ſame, The LordsFound the laid 
Charge given to the Sherifi null, becauſe 1t was given to him upon a Sandy, 
on the which the Lords Found it was not lawful to Execute any ſuch Charge, 
at no time of the Nay,neither before Noon, nor the time of Sermon, northere- 
after ; and therefore toun the Sheriff, for dilobedi-nce of that Charge, nat 
lyable in the Sum, and Atfſoilzied him therefrom.” Actor. Burnet major. Alter, 
Lermonth, Hay Clerk. Yid.26 June 1628, L.New-wark contra his Son. 9 bt, 
1522, Mortimer contra Scrimzeour, Olt, July 1628, Berwixt thir ſame Parties, 

24 Feb, 1529. E. Caſſils. 
Hamilton contra Biſhop of Galloway's Relict, Eodem die, 

I N a Suſpenſion Hamilton of Kinblathmonth againſt the ReliRt of Gawin Biſhop 
of Galloway, who had charged the Suſpender, as he who was Cautioner for 
her Husband in the Contra of Marriage with him, tor Infetting her in Life- 
rent of a Tenement pertaining to her ſaid umquhile Husband, and alſo in ſome 
Annualrents, which he had out of certain Lands redeemable conform to the ſaid 
Contract : wherein it was Provided, that how oft the Lands ſhould be redeem- 
ed, asoft the Moneys ſhould be imployed again to her uſe for her Lifetine, 
The Lords Found, that there being an Intettment once given to her of the ſaid 
Tenement by her H*.sband, albeit ſhe Alledged that the Land was thereatter 
ſold by her Husba.id, and ſo thereby ſhe Alledged the ſame was not profitable 
to her, yet that the Cautioner was freed thereby of that part of the 
ſaid Contradty for if ſhe had conſented to the Alienation, it was her own faule, 
for the which the Cautioner was not bound, and if ſhe had not conſented there- 
to, then ſhe mighrclaim and uſe the Right of her Infeftment z, And ficklike 
they Found the Cautioner obliged to give her, her Liferent of the Annualrents 
contained in the Contra, notwithſtanding that he Alledged that ſhe was once 
Infeft therein by her Husband, whereby heAlledged, that he was not further ob- 
liged,ſeing albeit theAnnualrents were redeemed, and the Moneys payed to he 
Husband,yer ſeing ſhe conſented to theRenunciation made by her Husband,that 
being her own Deed, ſhe could not come to ſeek the Cautioner, who was n0t 
obliged tor that which was done by her ſelf, nor for any thing wherein ſhe had 
voluntarly prejudged her ſelf - tor he Alledged, that howloever he was b- 
bliged as Cautioner, that how oft the Annualrents ſhould be lawtully redeemed, 
in that caſe to imploy them again to her uſe, yet he was not oblig'd to imploy, 
where they voluntarly received the Money,and gave voluntarR enunciations,00 
Redemption being orderly uſed, in which caſe of order of Redemption, and not 
of voluntar Renunciation, he alledged he had only become Cautioner, and the 
words of his Obligation could not be extended. This Alledgance was Repel- 


led,and the Cautioner was found obliged to imploy again totheReliR io Liſe 
| ren 
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rent the Suns uplifred, notwithſtanding of her Renunciation, and albeit ther© 
w2s no order of Redemption uſed; for the Annualrents contained in the Con: 
ta& being redeemable, the voluntar Renunciation was tound of that ſame force» 
to aſtrit the Caurioner to re-imploymenc, ſeing there was a preceeding Re- 
verſion which was as neceſſar a Cauſe,as anOrder and Decreet of Redemption 
2nd becauſe it was thereafter Alledged by the Cautioner, that the Relict had 
given up and confirmed her Husbands Teſtament, wherein ſhe confirmed the 
Money beſide him to a ſpecial Quantity, and the Utenſils of che Houſe to. a 
ſpecial Sum,which was given up by her ſelf, ſhe then being in his Houle, an4 
retaining the Poſſeſſion of the Houſe , likeas ſhe became obliged in the Teſta- 
ment, torelieve the Cautioner therein, who was obliged to make the Goods 
forth-coming z therefore the Zords Allowed the Sums to the ReliR, to meer 
the Sums pro tanto, which ſhe deſired to be imployed to her uſe by. the ſaid 
Suſpender, and found that ſhe ought to fulfil that co her ſelf, ſhe being tull« 
handed therewithz and found that the Teſtament given up by her (elf as laid is, 
2nd her own Obligation therein, to relieve the Cautioner tor the Goods con. 
firmed, was a ſufficient Probation of her Intromiſfſion, and that there was no 
teceſſity to prove any otherways her Intromiſion, but that the ſame. was ſuffi - 
cently proven by the ſaid Teſtament as ſaid is : and conſequently the Lords 
Found the ſaid Suſpender could not be charged by her protaxto, ſeing the might 
ly her own Intromiffion imploy the ſame to her own uſe;and albeit the Alledg- 
&,that divers of theſe Sums was evicted from her by her Husbands Creditors, 
lySentences recovered by them upon lawful grounds of juſt Debt , yet. that. 
wRepelled, ſcing they Found that ſhe might have Alledged, that ſhe was .4 
fnor Creditor by her Contra&t of Matriage,and ſo more favourable, and there- 
ahe would have been preferred co them, and this being omitred by her, and 
k ſuffering other Creditors to be preferred in that which would have been firſt 
abje& eo her ſelf, and whereby the Suſpender was alſo fruſtrate of the means 
ofhis relief z This Alledgance was therefore Repelled alſo, Actor, Aiton. 
Alter, Stuart & Cunninghame, Gibſon Clerk, Vid, 28 Nov, 1635, Relidt of 
Mowet, for a voluntary Renunciation, $ March 1622,La,Corſinday, 11 Dec, 
1632, Geites Shaw, where the Reli&t Executrix had Aion notwithſtanding, 
vs, the Caſes there, 7 Dec, 1627, Porteows, and the Caſes there, 


Dumbar contra Leſlie, Fuly $, 1628, . 

þ the ReduQion Dumber againſt Zeſlie, mentioned 23 Feb,1628, the De- 
fender Alledging that the Minor could not Renunce to be Heir, becauſe 725 
wn fuit integra, (eing he was Succeſſor ro his Fathers Lands poſt contrattum 
kbitew, and alſo had behaved himſelf as Heir to his Father, by Intromiffion 
mth his Fathers Heir-ſhip Goods, and uplitting of the Mails and Duries ot the. 
wherein his Father was lofetr, and that his Father was a Burges of the 


archer ry 8 Burgh-Royal, and that he thereby was a perſon who in Law had an Heir, 
ed to het ender condeſcended upon ſundsy Alternatives, whereby he Alledged, 
h d.chat res now erat integra to the Minor toRenunce;which Alternatives being con- 
wat 25 bot lidered by the Lords,they Found that a Charter,granted ro the Minor of the 
- yo , whereof his Father was Heretor before the ſaid Charter, lowing from. 
we — bo Deed done by the Father to the Son, but proceeding from the 
dnl poſition ot rhe Superior, upon another Parties Reſignacion made in favours 
o imply, the Son, having no dependance nor relation to the. Fathers Right, made 
-1ci006,00 bt the Son to be Succeſſor to the Father in theſe Lands, albeic the Seafin gi- 
"* 2nd not WY > *® the Son upon the foreſaid Charter was atter the coatraQting; of che Deb 
? andthe Mtroverted;for he could not be Succeſſor in his Fathers Right of.cheſe Lands, 


ll Right whereof he had acquired alivnde as (aid is ; for ſei 
= , | d al. 4 3 for ſeing the Father: 
Repel Bbb 4 right 
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Rioht ſtood in his perſon, and the Son claimed no R ighe to theſe Lands, where. 
by the Creditor might claim the ſame Right by Adjudication or otherways, agg 
therefore the Purſuers Anſwer, toEleid thatMember of the condeſcendance,vjz, 
whereby the Defender had Alledged, that the Minor ſucceeded to his Fathers 
L ands toreſaid, was Found Relevant to Eleid that Alternative, and alſo where 
the Defender condeſcended that he had ſucceeded to his Father in ſome other 
Lands,whereon he was ſpecial; that Alternative was Found Eleided alſo inthae 
part by this Reply, wiz. that the Superior had obtained Decreer againſt his 
Father,decerning all his Evidents of theſe Lands to make no Faith, afterwhich 
Decteet he had tor Sums of Money obtained ro himſelf a new Right of theſame 
Lands; which the Lords Found Relevant,ſeing there was nothing qualified tg 
dete&,that that Infefrment after the ſaid Decreet, was obtained by the procure. 
ment and Travels of the Father ; and where the Defender condeſcended, thar 
the Minor had medled and intrometted with the Evidents of the (aids Lands 
wherein his Father was Infeft, and ſo Alledged that by that Deed he had be 
haved himſelt as Heir ; that was Repelled, and the Intromiſhon with the E. 
vidents (no other Deed being done thereon) was not Suſtained ad hune effedun: 
neither was it Suſtained that it was Alledged, that the Minor had fince the de. 
ceaſe of his Father in ſome Writ and Evident ſubſcribed as Heir, and fo profel- 
ſins himſelf: for the Lords Found that the ſubſcribing of the Writ, bearing that 
Deſignation of the Party, was not enough to make him Heir, not being done ig 
rehercditaria,(pecially thePurſuerSubſcriber being then & yetMinorgand where 
the Detender condelcended,that the Minor had intrometred with the Mailsand 
Duties of che Lands, wherein his Father was Infett;that wasEleided,becauſe the 
Fathers Reli&t had a Tack thereof for herLitetime,by wholeTollerance he had 
Incrometted : which the Zoras Found Relevant, and Declared,that the Tack 
being proven by Writ, the Tollerance might be proven by Witnefles againſt 
this Party , alſo the Lords Found, that the DefunCt being denuded of the He- 
retable Right of his Lands by a Decreer,decerning the Evidents thereof tomake 
no Faith, if he had no other Lands wherein he ſtood Infeft the time of his de- 
ceaſe, he was not ſuch a perſon who might have an Heir, (oas if becauſe he 
was once Baro, he ſo continued,quia ſemel Bare, ſemper Baro, which Rule holds 
but preſamptiv?, viz. that where one is Baro ſhown, it is preſumed he ſo conti- 
nues ; and which Preſumption holds,except it be contrary-ways ſhowen, thathe 
was really denuded, and then the Preſumption ceaſeth quia preſumptio ceditvt- 
ritatis and where the Defender condeſcended, that the Father was a Burge of 
ſome Royal Burgh, the Zords Found not that Relevant, becauſe it was not 
Alledged, that! he was an atual Reſident Burges, Indweller withia Burgh, 
and ofing the exerciſe of a Burges by Trade , which not being Alledged, but 
only that he was civs honorariws, the Lords Found, that made him not to be 
of ſuch a Quality, as that thereby he had an Heir,who might be conveened 3s 
Heir,tor Intrometting with the beſt Movable Goods pertaining to the Defund, 
AQor. Stuart & Gibſon, Alter, Nicolſon 8SMowat, Scot Clerk, Vid, 22 Ma 
1628, Farquhar contra Campbel, and the Caſes there cited, 13 Fly 1631 
L.Gadgirth, 24 Fanuary 1627, L.Glenkindie, 10 July 1628, La, Maxwel i0t 
proving of Tollerance, 
Aliſon contra Trail, Eodem dit, 

I N an Aion of Spuilzie Aliſo» contra Trail, the Defender being conveevtd 

for Spuilzie of certain of the Purſuers Goods, which were libelled tobe if 
the Defenders own Houſe : The Lords Found no Action of Spuilzie could be 
Suſtained for the Goods which were libelled, to have been in che Defen 
own Houſe, albeit the ſame pertained to the Purſuer, but that the Purſue 
might purſue for reſtoring and delivery of the Goods to her. Aor, 
Alter, Belſbes, ; Sempl 
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Sempill contra Cunninghame, Eodem die, 
N a Controvention, Jehn Sexpil/ againſt Cunninghame, The Lords ſuRtaitt- 
ed the Purſuit, only founded upon a Charge, given by the Purſaer'to 
the Defender, to find Caution of Law- borrows, albeit no Hotning followed 
thereupon: but it was ſuſtained, becauſe the PurſuerReplyed, that before the 
Deed Lybelled, whereupon Controvention was craved, the Defender had 
found Caution conform to the Charge, and he Purſued not the Cautioner, 
but the Principal Party, who was Charged; which Reply was ſuſtained with 
the Summons, albeit the Lybel was not founded upon the ſaid AR, "but only 
upon the Charge. Aftor. Nicolſon. Alter, Cunninghame. Gibſon.Cletk. | 


Lauder contra Mowat, July 9, 1628. | 
N a Suſpenſion Lauder againſt Jawes Mowat, the ſaid James being Sheriff- 
| Clerk of Berwick, was Charged by the ſaid Lauder, to Extrata Decreet, 
obtained in the Court of the Sheriffdom, and the Clerk Suſpending upon 
ths Reaſon , that there was never ſuch a Decreetz and producing the 
Proceſs to verifie the ſame, no Minut. of any Sentence was to be found, 
any Part of the Proceſs, and the Charger producing. the Laird of Ei... 
rbet, who was Sheriff for the time, his Letter to verifie, that he had 
pronounced that Decreet, and which Letter bore the ſame. The Lords, not- 
withſtanding of the Sheriffs Writ, Proporting, that there was a Decreet Pro- 
mnced, = given by him, Suſpended the Letters ſ#mpliciter, In reſpe of the 
ad Proceſs, which had no fuch Warrand ; and that the Clerk in his Office, 
aght to have greater Faith with the Proceſs than the Aſſertion of the Judge, 
Gn creditur, niſt quantum conitat ex Air. Aﬀtor, Dunlop. Alter, Mowat; 
ty Glerk, 
La. Maxwell contra Tennents, July 10, 1628. 
[Na Removing, Lady Maxwel againſt her Tennents, the Defender Alledg= 
ing, that he bruiked the Lands Lybelled by Tollerance, Allowance, or 
her-fight of the Rentaller, who was Rentalled in the Lands Lybelled by the 
uriver, during his Lifetime, and who was on Life the time of the Warnin 
dis Exception was Found Relevant, albeit the Purſuer Replyed, that bruike- 
2 without any Title, could not defend the Excipientsz Tollerance, Allow- 
ce, or Over-ſ1ght, not being nowina juris, which could maintain the Exci- 
jents,the ſame being no valid Right z which Keply was not reſpeRed, and the 
d Tolerance, Alluwance, or Over-fight was Found by the Lords ought to 
proven either by Writ, or Oath ofthe gentaller, by whoſe Over-fight and 
mullion, he Alledged that he bruiked , and found it gr after that 
aner, Ators Donglas. Alter. Hay Clerk, Vid, Fuly 15. 1628, 
wvixt thir ſame Parties. July $. 1628. Dumbar contra Leſly. 


Herries and Cuminghame contra Lindſay, Eodem die: 

N a Removing, Herreis and Cunninghame againſt Lindſay, the Lords ſu- 
ſtained the Purſuit upon aSeaſin , albeit the fame was after the Warn-' 
\ ſing the Seaſin proceeded upon a Charge, given by the Purſuer, to the 
frior, who was Charged upon a Decreet, recovered by the ſame Purſuer, 
ty the Author of her Right, viz.theHeir of herHuſband,who by herCon- 
tof Marriage, was obliged to give her a Liferent-Infeftment,in the Lands 
ſelled, for not fulfilling whereof he was put to the Horn, and his Superi- 
hon that Horning, was decerned togive her a Precept of Seaſinz and for 
itnce of the Decreet, the Superior had given the faijd Precept, 'and ſhe 
Iifeft by this Sealin produced, which was fuſtained, albeit done after the 
ng, ſeing the ſame was before Whitjwnday, ſubſequent to the Warning, 
i laids Contra, , Horning, and Decreet, and Charge given tothe Supe- 
Ul preceeded the Warning, and was reput to be ſufficient Diligence, =, 

Ccc make 


586 TheDeci/ions ofthe Lords of Seſron, 1 638. 


ke the ſubſequent Sealin, to bedrawn back to the time of. the ſaid Diligenc 
which Git hank in due time, beforethe Warning, as fail is. Ar. Oliphan 
Alter, Scot Clerk, Yid. March, 25. 1628, L. Bar, July 17. 162 


, Drumqubaſ[il. | 
OY il Cant contra Edgar, Eodem die.. * 
Ne Cant purſues Edgar, for payment to theR elit of umquhile Edward F; 
;ar,of the third of her umquhile Husbands Moveal Ie Googs,the fgid un 
quiule Edward beingCautioner tor umquhile Mr, Willians Maxwell | Carver; 
to his Creditor, in an Heretable Bond, in the which Bond the ſaid Mr. Hl 
liam was obliged for his Relief, an4 the ſaid umquhile Edward being conpel. 
led, and having payed the Sum, and dicing betore he was Relieved: It was 
Controverted, if that Relief containedin the Heretable Bond Ghould, beeſtj. 
mat an Heretable Sum, and ſo pertain to the Heir of the Caurttoner; orifit 
was Moveable, ſo that the Reli& would have in Law her Third thereof, which 
the Defender Alledged, conld not be fourid Moveable, ſeing he Alledged, that 
the Reliefwas of the nature of the Bond given to the Creditor, which was fe. 
retable ; Likeas the Defunct, had in his own Lifetime, obtained Decreet + 
oainſt the Principal, for whom he was Cautioner and had payed, for Re 
payment of the Principal Sum, with the by-gone Annualents, and decerns 
ing hm to make payment allo in time-coming of the yearly Annualrent, ay 
and while he were repayed, whereby the fame pertamed tothe Defunts Heir, 
and not to his Executors, who could not have Right to Sums, for which An. 
nualrent was running tobe payed in time. coming, and ſo the Reli& could not 
claim a third thereof; Likeas the Defun&, before his deceaſe, had madeDwid 
Johnſton Aﬀigney thereto, and to his ſaid Relief, ro the « flett he might Con 
priſe the Prinicipal Parties Lands, to the uſe ot his Bairns, whereby he hat 
expreſt his own Intention, that he Willed, that the faids Sums ſhould be He 
retable; All which was Repelled,and the taid Sums found to be Moveable, 
not to pertain tothe Heir, and conſequently, that the Reli&t had Right toher 
third, wherein- the Lords Found, that fhe was not prejudged by the Aſſign 
tion made by her Husband,and by the Compriſing deduced thereupon by t 
Afaigney, and-Infeftment following on the Comprifingy ſeing the faid Aſlg: 
nation was made by the Hnsband on his Leath-bedz at which time, The Lad 
Found, he could do no Deed, neither to his Bairns, or any other, tof 
Judge her in her Third of the Moveables;Likeas they Found the ſaid Rejitic 
be of the Nature of MoveableSums, notwithſtanding that the principal Bon 
was Heretable, guoad Creditorew, in ſo far that the fame would pertain tohi 
Heir, and not to his Executors, and this notwithſtanding of all the Argument 
above- written : Inthis Proceſs it was alſo Queſtioned, 1f a Bond bearing il 
Clauſe, was Heretable or not, viz, whereby the Debitor was obliged to 
to his Creditor a Sum at a certain Term, asdeſtinat to be laid upon Land fc 
Annualrent ; And in caſe of failzie, to pay at that Term an hundred pouNc 
of Penalty, but he was no ways obliged to pay the Annualrent, by ? 
Clauſeof the Bond. This Point was not Decided. albeit moſt of the Loyds eficci 
ed the Bond of this Tenor to be Moveable, becauſe the Deſtination to & 
ploy a Sum for Annualrent, was not thought ſufficient, except according the 
unto, the Sum had either been employed, or clſe that the Debitor had be 
expreſly obliged in the Bond to pay Antualrent, while the Re-paymentt! 
of, For this Point Controverted, Vid. November 21. 1623. L. Kin 
March 23. 1624. Hamilton June 21 1626. Murray,whereit x found Arreltat 
J#ly 10.1629. Wardlaw, Ator,Stuart& Nairn,Alter, Hope 8 Peir ſon, Scot (ei 
Arbuthnet contra Lighton, July 11, 1628. | 
| a Spulzie Arbuthnet of Findoury, againſt Lighton, The Lords ſuſtained! 


ARion (' the fame being reſtricted by the Purſuer to wrongous on 
mi 
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ence, = . 
miſſion againſt the Defender, who was Conveened therefore |) in reſpet he 
= had oplifted from the Tennents, Poſleſſors of the Lands, a certain Duty, both 
" WM fr Stock, and Teind of the Corns of that Cropt,for which theARion was Pur- 
faed, which Receipt of thatYear they Found ſufficient,to make him anſwerable 
dg. WM forthe true Avail of the Tiends of that year,albeit itwas not Lybelled, that he 
4 um. WY b:d Set the Lands fofor Stock and Teind, any other year, before the year 
roens MY Lybelled,but one year alennarly 3 And albeit it was Keplyed, that the Defend- 
= Hf. Ml ets Author, who was Heretor of the Lands, the years preceeding this year'Ly- 
ape! belled, had been inuſeto Set the ſame to Tennents, for a Duty rcomiencatly 
' Ira WY payed for Stock and Teind, which was probable by Witneſſes albeit the De- 
be <i, WI tender Contended, that it ought only tobe proven by Writ, or by his Oath, 
' riff; MI and that the Purſuer ought to prove, that the Land was in uſe fo to be'Ser the 
t which Ml years preceeding the year Controverted, which was Repelled. 4Qor. Gibſon. 
ea thar WY Alter, Mowat. Gibſon Clerk. Vid. March 16. 1627. Gibert Kirkwood. 
was fe- La. Collington contra Ja. Haſwell, Eodew die 
ecreet + MWJN a Removing, the Lady Collington _ Haſwel, the Purſuer being 
for Re lateft by Sir John: Ker in the Lands Lybelled, and having Set back to him,a 
| decerns 


Tack for a Dutie,containingClauſes Irritant, the ſaidSirJob# remaining in Paſle(- 


rent, ay {Wſon, and having payed diverſe years,the Duty of the Back. Tack to the Purtu. 
nts Heir, ſer, thereafrer he Diſpones a part of the Lands to the Defender; who acquire 
hich An. ls, and continues 7 years in real Poſſeſſion of the Lands; here both Purſi, 
could not iſe and Defenders Infeftments were baſe,and theDefender in reſpe& of hisRight 
deDevidfbeit Poſterior, yet being many years clad with Real Poſſeffion; which 
ohi Con-Wlledged, =_t»p him Preference to the Purſuers Right, which was alſo Baſe, 
5y he had! never Clad with Real Poſſcſhon, as the Excipients was, conform to the 
14 be HeYMo;.A&R 7. Par. Ja.5,whoAlledged that he could notbe Removed fo Summar- 
reable, ni, which Alledgance was Repelled, in reſpe& of the Purſuers prior Right, 
ight tobeWitich they found Clad with Real Poſleffion, by Setting of the BackeTack, 
ie AſſgnWnd teceiving the Dutie thereof from his Tackſmenz neither was irreſpeRed, 
n by thetut the Defender Alledged, that the Heretor, who was both their Author, 
(aid Allg- ing and retaining ftill the Real Poſſeflion of the Land, he was in optima 
The lu to take a Right from him, whom he knew to be Heretor, and was aQual 
er, to pe ofeſſor of the Ground, and the Back-Tack Set again by the Purſuer to this 
3d Reliel10FFfuthor, could not be reſpefted, and allowed, as Pofleffion to the Purcſuer, 
ncipal Bonds if he had Ser a Tack thereof ro a third Perſon, which was Repelled. Ator. 
ertain to) Alter, Belſhes. Gibſon Clerk. Vid. Feb.7. 1628. L. Balveny contra Innes. 
> Argue) 8, 1626, Turnbul, June 23. 1627: Mcwillan, 
bearing La. Edxem contra the Laird, Eodem die. Is 
1ged £0 7 IN a Poynding of the Ground, Lady Edvew contra the L, Edvew,the Lady 
on Land | being Infeft conform to her ContraR of Marriage by her Huſband, in an 
dred POV inulrent of 3000 merks, to be uplifted out thereof; The Lords Found, 


k 1 t ſhe had competent AQion againſt the Tennents, for Poynding of any of 
or ds elject i Tennents Goods which they had on the Ground, which was affeQed with 


ation = Wt {nnualrent, and that the ſajds Goods were in Law ſubjeR and lyable to 
ording! ** Payment of the Annualrent, ofall Years and Terms receeding before the 
Or ynding, notwithſtanding that at that time they ſhould be owing no Farm 
zymen Duty to their Maſter, Heretor of the Land; and albeit the Terms of 
Kin h "Ment of the Duties, viz. Tvill and Candlemaſs were not come, nor yet the 
d Ae Fl Terms, vis, Whitſunday and Martinmaſsz For the Lords Found, that 
ſon, Sc0h t&& Tertas were come contained in the Infeftment of the Annualretit, ap- 


vlted for payment thereof, albeitthe Term of paying of this Duty to his Ma- 
** Were not at that time come, yet the Annualrenter might Poynd omniz 
orgy ſion | Ccc 2 rwelfe 
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inveJa & ilatawithin the Ground, as well any Strangers Goods and Gear, as 
the Goods of the Tennents, Labourers of the Ground z to the which payment 
the ſaids Tennents Goods wereſubjec, albeit the Duties payed to. their Ma- 
ſter yearly, ſhould not extend tothe half of that, for which.their Goods ſhould 
be Poynded3 and this was found,notwithſtanding of the 36 A@, 5 Park, Ja, 3. 
which Provides, That the Goods of the Labourers of the Ground ſhais not be Pong. 
able for their Maſters Debt; for a greater quantity than the years Duty payable tg 
their eMaiter : Which A the Lords Found did extend only,where Poynding 
was deduced againſt the Tennents Goods, for a Moveable Debt, as Suns of 
Money owing by the Maſter to the Creditor, and did not extend to Annual. 
rents claimed by Infeftment, which they found affeQted the Ground, and all 
the Goodsbeing thereon, to whomſoever they pertained, and for all bypones 
owing to the-Poynder, albeit the Tennent werenot Debitor to the Maſter,and 
before his Terms were come,ifthe Terms of paying the Annualrent were paſt, 
ARor. Hope & Nicolſon. Alter. Aiton & Mowat, Hay Glerk. Fide 26 Jus, 
& 23 July 1628, Betwixt the ſame Parties. 24 March 1626. Grey contra Far: 
rflat, 21 Novemb: 1628. Watſon contra Reid of Aikenhead, 


| Dumbar contra Mudie, Eodem die. 
N a Declarator Dumbar contra Mudie, the Lords Found, that the Donatar 
who ſought the Declarator upon a Horning again(t the Defender, fornat 
taking of a Rebel, whom he was Charged to apprehend, by vertue of other 
Letters dire& againſt him for that effect, as uſe is in fuch caſes, where theMx 
giſtrat or otherOfficers are charged to take Rebels,were not holden to produ 
the ſaids preceeding Letters and Charges, which were the Warrands of the Hor 
ning, but that it was enough to the Donatar to produce the Horning, anc 
found the faid Hocning billions, albeit the DefenJer Alledged,thattherey 
no preceeding Letters, to:-be the Warrand of the ſaid Horning, and fo thattl 
Horning wasnull, which wasRepelled in this place, without prejudice tothePa 
ty to Reduce thereupon proxt de Jure;T his is notDiſcrepant from the Deciot 
16 January 1622,L,Drumlanrig contra L,Caſhogil;except that here a Stranger! 
Donatar, who is not preſumed tq have the Writ, which is proper to be ie 
in the hands of the Party Executor of the Charge, and not 1n a third per 
ſons hands; and there the Donatar was that ſame perſon, at whoſe Inſtance the 
Charge was Execute, and fo preſumed to have his own Letters. Ador. 4 
eajne & Mcgill. Alter. Nicolſon. $cot Clerk. Vid. 16 January 1623: LoDn 
lanrig contra L.Carſhogdll, 28 Novemb. 1628. Baillie. 


Bennet contra Turnbull, Fuly 12. 1628, 

N a Removing Rachel Bernet eontra Turnbull, the Defender being 8 
nor, the: Zords Found no neceſſity to. Warn the Tutors and Curator * 
the Precept of Warning, they being Summoned by the Principal Summots* 
Removing, for the Precept is not a Judicial At; and alſo the Defender «gf 
fending upon a perſonal Contratt made by the Parſuers Author, anentthe 
rowing of Mongy from the Defenders Father, to whom he was Heir, for * 
which he was bound, togive the Defenders Father and his Heirs Securt 
the Lands Libelled, and Diſponed the fame by the ſaid Contra, (00% 
real Rightfollowing) tobe bruiked without any Duty to be payed therefor 

place oftheAnnualrent of his Money,ay and while theLands wereRedeeme: 

payment of the Principal Sum, according whereto he and his Father hatb* 

in continual Poſſeſſion ofthe Lands thir many years bypaſt z which Se® 
being of the nature of a Tack, ought to-defend him. This Exception w#! 


' 


pelled againſt this Purſuer, who was a fiogular Succeſſor in the Right of 
Lands. ARor. Taylor. Alter. Belſhes, Hay Clerk. Vid. 17 July 1628. & 
contra WV, alkinſhaw, . F L. Mrs 
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L Moriſtoun contra L, Frendraught, Eodem die, ,' -  _ f 
N an Ation Morifoxn contra Frendraught, as Heir to his Father; which Fa- 
| her was [ntromettor with the DefendersGood-fir his whole MoveableGoods 
4 Gear, and which Good-fir was bound to pay 500 merks, and Aoriſtouns 
ther to whom he was Heir, was Cautioner for the fajd Good-lif, and the . 
:4 Good-fir obliged for his relief, the' Bond being Heretable and conſe- 
ently the Defender being conveened, as repreſenting his Good-fir in man- 
xr forcſaid, viz, by being Heir to his own Father, 'and his Father being uni- 
fa] [ntrromettor with his Good-firs Gear immediatly after his deceaſe, for re- 
ayment to Moriitoun, who was Heir to the Cautioner,' of the ſaid Sum, with - 
he Annualrent thereof continually fince his Father payed the famine, and ay. 
ad while he' were re-payed of the Principal Sum. The Lord:Found that thePar- | 
being conveened ſaper hoc wedio,as univerſal Intromettor by the foreſaid pro- 
ek tothe Good-ſir, who was Debitor, was ſubje& to, pay the Annualrents 
y and while the Principal Sum were re-payed, and ſuſtained this AQion a- 
inſt the univerſal Intromettor 3 albeit the Defender Alledged, that neither 
0 Executor to a DefunQ, nor an Intromettor could be conveened, for any 
orethan that which was adebted by the Defundt at the time of his deceaſe ; 
dno Aion can be granted againſt them for any Annualrent, which ſhould 
in for Terms after the Debitors death 3 whiqh Annualrent running thereafter, 
s only dueto be ſought from the Heir ofa Defua, and not from. his Exe- 
ator, or Intromettor with his Goods z for it is the Creditors own fault, who 
erthe deceaſe of his Debitor ſeeks not his Debt,which being timouſly ſought : 
rediatly after the Defundts deceaſe, either will forcethe Executor or Intro- 
tor to pay the juſt Sum,owing by the Debitor at his deceaſe; or if they do 
& then for their own Ceſſation, they may be. conveened for the Arinual- 
ns thereafter running 3 but if the Creditor ly off, and ſeek not the Execu- 
x or Intromettor many years thereafter, he cannot claim the Aginualrents for 
ems after the Debitors deceaſe from them, but ſhould ſeek. the ſame from 
teHeir: This Alledgance was Repelle).acd the Action ſuſtained forall GeAg- 
ulrents ſince the DefunAts deceaſe, from the time ofthe payment made by the 
wioner, unto the Term of payment, to bemade to him againſt the unver-. 
Intromettor, who Intrometting ſmetitulo, behoved to be eſteemed a Vicks; 
ie Wus Intromettor, and ſo could not have the benefite of an Inventar, which 8: 
tompetent to an Executor: And in this Proceſs, as in all the like Caſes purſu-. 
d againſt Parties, as univerſal Intromettors, The-Lords are ay ip uſe to Find, 
at one conveened as univerſal Intromettor , if he be proven to have any In- 
romifion with the DefunAs Goods, albeit he be not proven to have Intro- 
netted with all, is lyable to pay the Debt for which be is conveened, if he. 
annot purge his Intromiſfion, before there be an' Executor Confirmed ta 
W'be Defang, who may have beneficium Inventaril, for his vicious Introtnif- 
on produces that effet 3 And this is ordinarly obſerved, albeit before the 
dmmiſſars it be not ſo, where more being proven to be Intrbmettors, every 
ne is ſubje& pro parte for the Debt,and not one for all. Likeasthe Zords thought 
Mat an Executor (albeit that was not the Caſe now controverted) , would be 
idje& in the like, if the Defun&s Goods wouldextend to'ſo much, and were 
dt otherways exhauſtedzFor theLords thought that aCreditor could nor be pre- 
of thatAnnualrent, whereof he had lawfully provided hirnſelf byhisHe- 
e Security,ifhis Debitor ſhould want anHeir,and haveExecutors or Intro- 
ttors with hisGoods;as was in the ſame caſe, wherenone wasHeir to theGood- 
» and that the ſame perſon, who in Law ſhould be his Heir, was Ifitronet- 
tor; neither was there any D—_—_ given up,or Executors Confirmed to 
TW 'iw;f that the Purſuit was ſuſtai - faid is,and theord-Found that acDy 
cc3 er 
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ender might yet give up a Teſtament, andthe Debt Libelled being ſatigg. 
mo may beak Exonetarion thereby againſt any other Creditor of the De, 
funds, if there be no more Gear than which would fatishie his Debe, or if 
there wete,by making of thte fame forth-coming to the other Creditors ; and 
where the Deferidet Alledged, that any Intromiſfion which his Father had with 
his Good-fits Goods, the ſame was only by buying of the fame from the De, 
fenders Fathers own yourtger Brother,who in Law would have been the Goog. 
firs Executor $ and which younger Brother after the Fathers deceaſe, medieq 
with the whole Goods, and the Defenders Father bought the ſame from hig 
in an open Roupitig, i the Houſe where the Good-lir died, and payed the 
price thertfote to him, which Deed cannot make him Intromettor« Andfur. 
thet he alſo Alledged, that the Good-firs Eſcheat was gifted to the L, Leſnvy, 
not only of all Goods, which he then had (the ſame being gitted in A-#0 1599.) 
but alſo of all Goods which he ſhould acquire, during his remaining Rebel; 
Likeas he died Rebel, 3nd Which Gift of that Tenor was alſo declared agzin( 
the Rebel # ory comentioſiſimo,conform to the which Gift and Declarator, the 
Defenders Father being theti Adminiſtrator to theDeftnder,he being thenanly. 
fant, Tntrotgetted with rhe faids Goods as Eſcheat-goods, in name of the De. 
fertder who was made Alfigney thereto by the L. Le/avorr Donatar thereto, a 
faid is; fo thit his faid Ititromiſlidh being by vertue of the ſaid Title, and in 
natne, and ro the behove of the Defender Aſſigney thereto, and to his Sons 
uſe, the {the cannot be burdenable to him; Thir Alledgances were Repeh 
led, atid the Adtion faftained againſt the Defender, as Heir to his Father,yho 
was Intromettor, in eſpe ofthis Reply, viz. That the Purſuer offered t 
prove,tHat the Good-fir yemained in Poſſeſſion of his whole Goods, notyitt 
ſtanditig of rhe Eſcheat 4nd. Declarator, which was in Arno 1599. to thetine 
of his deceaſe, 'which wis in Arid 1612, at the which time immediat]y aft 
the Good-fits deceaſe, the Defenders Father, who was his eldeſt Son, latro- 
htted therewith, and uſed the ſathe at his pleaſure z and the ſaid Gift and De- 
claratof which was 13 your before the Rebels deceaſe, cannot extend to the 
Goods which wertin his Poſſeffionat the time of his ſaid deceaſe. This Repl 
wat ſuſtaitted, for Eleiding both the foreſaids Exceptions, which were Repel- 
led _— thereof. AQor. Nicolſos & Craig, Alter. Advocatus & Oliphant, 
Gibſon Clerk. Fid. 28 June 1632. Dalrymple contra L.Cloſeburn,& Penylt Jow- 
aty 1630: 'Calderwood, 


: La, cHaxwell contra her Tennents; Fuly 15, 1628, 
N the Removing Lady Maxwell, wherevt mencion is made Fwly 10, 1618, 
the Purſuer Replying, that he could nor clothe himſelf wich that Rental, 
7g it bore that Proviſion, chat if the Rentaller ſhould put any other in Fe 
«ſfion of the Land, except only himſelf, that then it ſhould be null , ſo that i 
the Rentallers (elf were purſued ro Remove, the -Kental would not defend 
him, far leſs can it defend this Excipienc z and the Excipient anſwering, thit 
he could not be compelled to diſpute upon that Right, which was norSet toi 
ſelf, but the Rentaller ſhould be Summoned, whois aot called in this Procel 
betore theRental could be drawn inDiſput uponany nullity, whereco he woult 
anſwer: The Lords, notwithſtanding that the Rencaller was not warned, not 
ſummoned, Suſtained the fore(aid Reply againſt the Excipient, whom the Ld 
Found ought to Diſpute fot maintaining of that Rental, which was the Groun 
of his Poſſeſſion, and whereupon he founded his Exception, id, Peww? 
nuary 1628, Fohn Stuart, & 5 March 0629, L, Ley, 


Bannatine Donacar contra, Fuly 17, 1628, i 
I 2 Transferring of a Declarator of the L, Drome/e/ers L.iferent, at the i 
ſtance of one BonnatineDonatar thereto, whereinLitiſconteſtation being = 
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yy the Compearance of a contrary Donatar, who was admitted for his Intereſt; 


£6 tc 1nd a Reply proponed and admitted, forElciding of an Exception proponed by 
be, or ol bm which Donator dying ſince Litiſconteſtation, this Proceſs was defired to 


ors anJl ** cransferred in one repreſenting the ſaid Nonatary 'to the which Transferring 
? *. WY the Lords Found no neceſſity, to Summon the principal Party Defender in thac 


1 the De. Peclar2tor, ſeing he was living, and ſoneeded not /to be ſummoned , albeit 
he Good. ſl it 35 Alledged, that the Proceſs wherein he was principal Party, could not 
, medled be moved'nor medled in by any judicial Deed, except he were cited thereto: 
Inq hi WY This Action being tor Procedor, in a Proce(s wherein he was Party principal, 
ayed the wherein nothing could be done, except he had been legally cired, this being a 
Andfur. WI Diet che ſame Proceſs : W hich Alledgance was Repelled,and the Transferring 


; Leſwy, Suſtained without neceffity ro cite him, ſeing he would be ſummoned atter the 
' M Transterring by a Wakening, Actor, Stuart, Alter, Scor. Hay Clerk, 


g Rebel: L. Dramquhaſhill contra Cleeland, Eodem die, 

d againſt [PN 2 Removing the L, Dramqu»haſhill againſt Sir Fames Cleelands The Lords 
Suſtained the Warning and Summons,and Proceſs of Removing, albeit that 

zenanln- Ml it the time of the Warning the Purſuer was not Infett nor Seaſed, ſeing he was 

F the De- WY Seafed 4.0 days before the Term, to the which the Warning was made, which 

ereto, a {ll Safin proceeded not upon a Retour, but upon aPrecepr ot Clare Conſtat,gi- 

., and in WM ven by the Duke of Lenox Superior, and which albeit it was not of a date an- 


his terior to the Warning, yet being 40 days before the Term as ſaid is, was Su« 
re Repeh WY fvined, . Actor, Canninghame, Alter, _ - Gibſon Cleik, Vid, 23 Fuly, 
;her,who8 nd 4 Dec, 1628, betwixt theſe ſame Parties, 20 Fuly 1628, Herris, 

ered c Geichen contra Walkenſhaw, Bodems die, 


N a Snſpenfion Gerchen againſt Walker ſhaw ot a Decreet of Removing z The 
 thetine Lords Found a Reaion Relevant tonncec upon aContract made betwixt the 
atly aferily Sſpender, tro whom the Charger was Heir! 'or behaved himfelf as Heir, 
ny lntro-BNN by Intomiffion with his Heir-ſhip Goods and Gear after his deceaſe , and thi 
rand De- Saſpender, oblizing h'm not to remove the Defender from the Houle li- 
: belled, ontil the time he payed 50 Pounds then borrowed fromthe Suſpender, 
ls ua conform wher eunto the DetunCt entered the-Detendet in Poſſefhon, and by 
e Repel- WF verve thereot ſhe yet continues in Poſſe lion, and ought not to Remove until 
Oliphent, WY her Money be payed, This was Found Relevant againſt the Charger, who was 
wit Jo WM offered to be proven Feir, or behaving-himſelt as Heir to the ComrraQeer as faid 

1s, bdt it is not admitted againſt a fiogalarSuccefſor, Hay Clerk: Yid, 12 Fuly 
1628, Bennet contra Twrnbul, 


d, 1648, Peacock contra Peacocks, Fuly 18, 1628; | 
| Reatal 1 an AQion Peacock 2gainſt Peacocks, the Defenders being two of three Ex- 
er in Pi ecutors confirmed ro their Father, were purſued for payment of a Sum ow- 


ing to the Purſuer by their Father, wherein the Lords Found no Proceſs againſt 
thetwo Executors, becauſe the third Executor confirmed with them was dead, 
ind who before her geceaſe had received Payment of her own whole third part 
0 the Defoncts Goods, and ſo her part was execute; and therefore the Lords 
Found, that no Proceſs could be granted againſt the reſt of the Executors, until 
e perſon were conveened to reprefent the Executor deceaſed, except the 
Purfuer would Reply, that theExecutors ſurviving who were conveened, had in- 
tomerred with as much of the Defends Goods, as would (atisfie che Debr ac- 
Cimed, which being Replyed, the Lords would Seftain the Proceſs againſt the 
xecntors living for the whole Debr, Actor, $/#art. Alter, Hay Clerk. 
Vid. 13 Faly 1625, cAithin comra Ewart, & 13 Fanwary 1625, Mimichael, 
| ' L., Lueton contra Someryel, Eodem die, | 
N an Aon L, Zagtous againſt Hugh Somervel of Drim,forRemovingtrom 


{Rigs of Land, which Lygtoun Alledged to be part and pertinent of his 
Ccc 4 Lands 
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Lands of Gilmertoun, wherein he was Heretably Infefr, and that the ſame wy 
ſo bruiked by him and his Predeceſſors, paſt memory of Man,and poſleſt by then 
peaceably ; and the Defender Alledging, that he was Infeft in another part of 
the Lands of Gilmertown Heretably, whereot the Rigg libelled was pare and 
pertinent, and which was ſo poſſeſt by him and his Predeceflors, paſt memory of 
Man. The Purſuer was Preferred in his Reply, and the Defenders Exceprign 
Repelled ; but it would appear,that the Purſuer ought to have condeſcendeq 
how he loſt his Poſſeſſion, and after what manner the Defender apprehendeq 
the ſame, and both Parties ought to have been urged to Diſpute, and make 


theſe Points clear, ARor, Stvart, Alter, Scot Clerk, 


Lo. Borthwick, &c, contra Hilſtain, &c, Fuly 22, 1628. 

N a Suſpenſion Lord Borthwick and Walter Hay againſt Hilſfain and Smith, 
|| where two Creditors had Compryſed the Lands of their common Debitor, 
and had Charged the Lord Borthwick Superior of the Lands,to Enter them 
both, and the Creditor who was prior in Compryſing and Diligence Alledg. 
ing, that he only ought to be received by the Superior, in reſpec of his (aid 
Diligence, and the other contending, that the Superior ought to receive hin 
alſo, The Lords Found,that the Supetior ought ro receive both the Compyy. 
ſers, without prejudice to them in their ewntime and place, to diſpute which of 
their Rights ſhould be preferred to others:for the Zords Declared that the Sy. 
periors receiving of them both at one time, now conform to this Ordinance, 
ſhould not prejudge any of the Compryſers in the juſt advantage, which the 
priority of Diligence might give to the one before the other, which priority 
ſhould not be prejudged by this receiving of the laſt, as ſoon in his Entry by 
the Superior,as the fiiſt z and as concerning the Duty to be payed to the Supe 
rior, becauſe it was queſtioned, it both the Compryſers,and each one of them, 
ſhould pay ayears Duty of the Land to the Superior, or that one years Duty 
ſhould only be payed,and by which of the ewo the ſame ſhould be payed. The 
Lords decided not that point that day : but thereatter upon the 26 of July 
1628 in this ſame Cauſe, this point being heard, and conſidered, they Found, 
that the Superior ought ro have one years Duty from all the Compryſers or 
any of them, who moſt truſted to his Compryling ; which years Duty, (o to 
be payed by the Compryſer to the Superior, the Lords Found in the likeCaſes 
inall timecomiog, ſhould be repayed again to the Payer, if his Right ſhallbe 
- rejected,and another Preferred to him, he who ſhall be Preferted,and by whom 
he ſhall be excluded ſhall reimburſe him, A&or. Hay, Alter, Gibſon 

Clerk, Yid, 11 March 1628, L, Kilkerren contra Cowper, 


 » L. Drumquhaſhill contra Cleeland, Fuly 23, 1628, 

N the Removing Laird of Dr#mquhaſhill againſt Cleeland, mentioned 17 
Fuly 1628; The Lords Found the Exception Relevant againſt the Wart 
ing, that the ſame was null, becauſe it was not Execute at the Paroch Kirk 

where the Lands lay, in ſo far as the Teind-ſheaves, and other Teinds, both 
Parſonage and Vicarage of the ſaids Lands, are payed to the Parſon of the Kirk 
of to whom the ſame pertains, and are no ways payed to the Tit 
Jarof the Kirk,where the Warning is Execute,and that he hath no Right thete- 
to, whereby the ſaids Lands muſt be found to ly in that Paroch, where they p 
their Teinds, and conſequently the Warning not being Execute there, m 
be null ; which Alledgance was Found Relevant, notwithſtanding of the Re- 
ply, bearing, that the Indwellers of the Lands libelled, have had continual Rt 
pair, paſt memory of Man, and went to the Rirk where the Warning was Exec, 
end hears continually the Word and Preaching there, and receives Ba fiſm an 


the Lords Supper, and Marriage there, and their Dead are Buried in the Chw'e 
Jar 
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yard there, ſe that they muſt be.repute Parothionets there ;_ and the Warn- 
ing at theKirk being ordained, that the Perſons warned get knowlec gethereof, 
that was the ſureſt way to make it come to their knowledge, it being done ac 
the part where they only reſort , which was Repelled, and this Qualification 
not, reſpected to ſuſtain the Warning, | 


| La, Zdnem contra the Laird, Fodem dit, 
IN an Action for Poynding of the Ground Lady Zdnem, mentioned 11 Zuly 
J 16283 The Lords Found, that a Seafin of an Annualrent, taken at any. 
t of the Barony, out of which the Annualrent is Diſponed to be uplifted, 
where all the Lands of the Barony lyes contigue, doth affec all the Lands and 
others be)onging to the Barony, the ſame lying contigue as ſaid is - albeic,the 
ſud Seafin be not taken at the place, deſtinate and appointed for taking of 
Scafin in the C harter and Evidents of that Barony, made and granted to him, 
whois the Granter ot the Annualrent , and there being Exception proponed, 
that the Detenders had a Tack of the Lands Set tor an onerous Cauſe by him, 
who was the Purſuers Author, and betore the Purſuers Righe, whereby they 
Alledged, that the Ground could not be poynded for any more at the Purſuers 
ſtance, bur tor the Duty of their Tack, ſeing conform to their Tack they 
xere in Poſſeſſion of the Land, divers years betore the deceaſe of the Setter, 
ad had payed the Tack-dury to the Setter, and had reported his Diſcharge 
thereon : This Exception was Found Relevant, notwithſtanding of this Reply, 
that the Purſuers Seafin was given for Implement of her Contra of Marriage 
Iwas ſo the more tavourable,and the ſame was more real than a Tack. which 
Tick could not maintain the Excipients, except it had beenclad with Poſſeſ- 
| before her Seafin, for her Husbands Pofleſſion was her Poſſeffion, and'no 
lequene Poſſeſſion of the Tack(- man atter her Right,could make the Tack 
lubfiſt againſt her z which Reply was Repelled, and the Tack Suſtained, be- 
{Set for an onerous Cauſe to lawtul Creditors,and before her Seafin 5 which 
xk being clad with Poſſeſſion in the Serters lite-time, albeit not. before the 
Pwſuers Right, was found ſufficientzand Found that the Defenders needed not 
0 alledgePoſſeſſion betore her Right,and fo the ſaid Exception was admitted. 
Vid, 17 Now,1627, & 16 Nowv,1630,L.Clarkmannan, 15 Dec,1630,Stivling, 


Stirling contra Panter & Ogilvie, July 25. 1628. | | 
N a ReduRtion betwixt Stirling contra Panter and Ogilvie, for Reducing of 
at Infeftment, in reſpe& of a preceeding Inhibition; the Defender 41ledg- 
lg the Inhibition to be, null, becauſe the Dwelling-Place of the Party Pro- 
bitedto Annailzie,whereat the Inhibition was Execut, was within a Zcgality, 
tere conform to the 264 AR, 15. Pare Ja,6, The ſame ſhould be Execut at . 
ie Head-Burgh of the Regality ; Likeas the ſame ſhould be Regiſtrat in the, 
gilters of that Regality, and this Inhibition is neither Execute, nor Regi-. 
nit thee, but only at the Mercat-Croſs of the Head-Burgh of the Sheriffdom, - 
0 Regiſtrat in the Sheriff-Clerk's Books. This Alledgance was Repelled,and 
© nullity foreſaid was Found, ought not to be received, by way of Excepti- 
, but was Reſerved to the Party, to be purſued by way of Ordinar AQtion 
Reduction, pront de jure 3 And thereafter the Defender Alledging Impro- 
on of the Inhibition, which being found Releyant, the Parſuer Alledged, 
king Improbation was thelaſt Exception, which excluded the proponing 
uy other Defence, therefore he Alledged, that the Defender conld not 
rater be heard, to return to' purſue any Action of Nullity againſt the 
t., The Lords 'Fonnd, that notwithſtanding the" Im on, he might 
atter-purſue the Nullity, ſeing the ſame ' being in this ſame Ptoceſs” 
foned by way of Exception, — not to be admiffable ih this ared 
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by way of Exception, but reſerved by way of Action, the Party ought nottg 
be prejudged, to Infiſt thereon in an ordinary Purſuit, albeit the Purſuer 
Contended, that the ſaid Improbation ſhould either alſo be reſerved by way 
of Aion, and not proponed in this Place; orelſe if the Defender would pro. 
pone the ſame here by way of Exception,that thereby he did prejudge himſ2lf 
and could not thereafter return to Purſue upon the Nullity thereof, which was 
Repelled. This D:cilion was ſtopped, and the Cauſe ordained to be heard 
over again, and the ſame being Reaſoned, July »/t. 1628. The Nullity for. 
ſaid was received by way of Exception,and admitted to the Excipients Pro. 
bation. A@or. Advocat as Hope & Nicolſon, Alter. Stuart. Gibſon Clerk. Vid, Dec, 
14. 1621 E. of Winton.Jan, 29. 1629. betwixt thir Parties. The like done in; 
Declarator, Mr. Alexander Burnet contra Ladie Bonitown, of her Literent-E(, 
cheat, March xo 1637. where ſhe firſt proponinga Nullity againſt theHorning,z, 
That ſhe dwelt within another Sheriffdom, than at the Head-Burgh, whereof 
by the Horning ſhe was Denunced, which was Repelled hoc loco, and relery. 
ed to her to Reduce thereupon : and ſhe thereafter proponing Improbatigg, 
The Lords Found this Alledgance of Improbation ſhould not prejudge her, i, 
purſue Reduftion, upon the ground of Nullity, which was proponed by her 
and was Found not admiſſable, in this place, by way of Exception apain 
his Purſuit, 
Reull contra L. Aiton, Jul 26. 1628, 
N an Adion to make Arreſted Goods torth-coming, Rexel contra L, dim, 


and his Tennents, who were conveened to make the Farms adchied 
by them to-their Maſter, forth-coming ta him, as Arreſted in their hang 
at his Inſtance, for ſatisfaftion of a Sym contained in a Decreet, obtained 
by him againſt their ſaid Maſter, and pne who was made Afſligney to 


the L: Aiton;Liferent, by the Nonatax thereto,and in and ta the Necreetc 
General Declarator obtained by the Donatar thereupan, Compearing, and Ac 
mitted in this Praceſs, for higentreſs, and which Aſligney having raiſeg a ſpec 
Declarator againſt theſe ſameNefenders,far payment to him of thir ſameTeras 
Lybelled ; In reſpe& whereof, he A ledged, that he - ought to be Prefer. 
red to the Creditor Purſuer, and the Purſuer proponing nl Argumentof 
Simulation againſt the ſaid Gift,and the Aſhigney Anſwering, that they cquld not 
be received againſt him the Aſfigney, albeit they might be received agajaſtthe 
Donatars ſelf, if he had not been denuded, ſeing any Simulation betwixt the 
Donatar and the Rebel, whereof the 4ſſigney was not Partner, could not be 
now obtruded to the ſaidAfſigney. The Lords Found,feing the Purſber had Ar 
reſted the ſaids Farms Lybelled, before the Donatar was denuded thereof b 
this Aſſignation Excepted upon, that whatſoever Alledgance of Simmulatio 
could have excluded the Donatars ſelf, after the laying on of the Arreſtmen 
by the Purſuer, if the Donatars ſelf were Campearing, and not denuded, i! 
ſame oughtto be received, now in the like-manner, againſt the Af N 
ſtitute, after the Arreſtment. ARor. Alter. Belſhes, Fay Cie 
Via. Decem, 1o, 1623. Doyglas contra John Bel(hes, | 
L. Wardis contra L. Dinkintie, Eodem die. | 
He L. of Werdjs purſues the L, Dinkintie for the Aſtricted Molius« 
his Lands, in the which Multars Wards. was Infeft, and the; Nefens 
proponns a Nullity & ay the Purſyers Infeftment, the Heme being of Land 
f the Abbacy of Lizgors, fince the Annaxation whereof to:the Crown, tl 
was no Diſſolution - made before the PurſuersInfeſtment, without.,wbich i: 
preceeded, the Purſuers [ofeftment could not be faund valid, the : fame bl 
granted fince the Annexation : this Nullity of not Diſſolution wasnot _— = 
agi 
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otto againſt this Infeftment hoo 07dine, Becaule it: was offered to'be proven, that the 
ame was Clad with real Poſſeſhion thir x 5. years by-gone; and becauſe there 
was three Infeftments ſtanding in the Perſons ofthree of the Purſuers Authors, 
which the Lords Found could not betaken away fo Summarly, by Exception 
nſMf in this Judgment, tending to. continue a Poſſeſhon, and not to acquire anew 
»w.. WM Poſſeſſion, but they reſerved Aion upon that Nullity to the Excipient, as ac- 
heard cords: AQor, & Davidſon, Alter. Advocatws. Gibſon Clerk. 
Mitchelſon contra Ker, Eodems die. | 
os. N this Aion... two Compriſers, who were both Infeft in the Lands, 
contending for the Mails and Duties thereof , and having cohveened 
einz WM the Tennent therefore; .and , the laſt Compriſer proponing | Nullity of the 
nt.b, MW other Parties Compriſing and Infeftment, albeit prior to hisz which Nullity, 
| the Lords Finding, was receivable, etiam hoe ordine, without ReduRion, where 
hereof I none of theParties Alledged Poſſeſſion, thereby to claim theBenefit of aPoſlellor 
ls = onc. were in preſentDiſput for the Poſſeſſion, that by vertue of their 
baticn. Wl Aights be having the beſtRight might be Authorized to Bolleſs, whereby the 
her 1" Wl Party againſt whom the Nullity was proponed, was forced to Alledge Poſleſſi- 
Dy ver WY 01 by vertue of his Right, and conſequently that the Nullity could not be 
Jozind WY 1eccived, but by wayot Aion, which Poſſeſſion he qualified, in ſofar as the 
bf Tennent conveened bruiked the Land by his tolerance, 29. That the Ten- 
nent,and the ſaid Compriſer verbally agreed ognngo pay to the ſaid Com- 
wiſer twenty ſhilling yearly for the faids Lands, and which Duty the Ten- 
tent had payed divers years fince hisRight; Neither of theſe Qualifications was 
Found Relevant, viz. Tollerance to bruik, which the Zords Found no Poſ- 
kfon in the Compriſers Perſon, neither verbal Setting for twenty ſhilling each 
jar of Land eſtimat yeatly to 500. Merks, which was tobe ſuſpe&ed in a Com- 
riſer, who is preſumed in Law, if be had not Intefided Fraud and Prejudice to 
other Creditors, would not have Set the Land fo far withinthe worth, and fo 
"Wl the Nullity was received, by way of 95s mg notwithſtanding. of the fore- 
—_ fiid Anſwer, ard Qualification of Poſſeſſton, ARor. Craig. Alter, 
me 111 Gibſon Clerk. Yid. Feb. 24. 1627, Andrew Lows, Feb, x, i631. Blaus con- 


> Prefers BN tra Winrabame. 

umentsof ; DONE 

could not A artis contra Birſe, Jaly Penult, 1628. : 

oajnſttbe WY | Na Reduftion Flory Martin cantra Birſs forReducing of anlInfefiment of two 
Sixt he ſl 4. Aikers of Land inFrefton,theDefender Alledged,that the Purſuers Seafin was 
14 notbei "u1,becauſe it proceeded upon a Retour, whereby ſhe is ſerved Heir to her Fa- 


ther inthe LandsLybelled,before the Sheriff of Edinburgh, aibeit theLands lyes 
r | 

er had” BY: theConſtabulary of Hadditgton,and fo the Service ſhould have beet deduced 
before that Judge,and not being ſo done, theRetqur was « #0r'ſuo _ .afd 
tierefore null ope exceptionis,this AMledgance was Repelled, and. t £ Nullity 
net received hoo loco by way of Exception, ſeing the ſame conſiſted i# fat7o, 
and that the- Ketour was not produced in this Proceſs, but only the Seafin, 
which bore no ſuch thing of the lying of the Lands, and reſerved ARion of 
ReduCtion againt the ſaid Retour as accords Afor. eMowat. Alter,Hay Clerk. 


Rachelet contra Leawder, July wit. 1628, __ Td 
N theAQion of Rachelet contra Lqwder,mentioned Julz4.1628, TheLordsFound 
4 that albeit the Charge given to tHe Sheriff, totake a Rebe], .Execut upon a 
02441, was hot of Force,to make theSheriff lyable to.the Creditor, for bis diſo- 
King ofthe Charge given that day, Yetit was nal to make him, lyable.to 
Xcreditor,if after that day theRebelwas inthe Sheriffy, company upon.aweck 
T& within theSheriffhix tion 8 thera dCharge was by 
vundsy, as (aid is; was ſafficient to produce that effeR, wit! 
arge, albeit the Party Aledged, _ — barge giveſ 
A 
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Charge,and ſo could not be effeCtual toworkany thing, whereon any AR or 
Purſuit might be founded, which was not reſpe&eds8 alſo-Found, that the She. 
riff remained obliged to the Creditor, if the Rebel remained inthe Sherifk 
Houſe all the night,with the Sheriffs knowledge: for albeit a Mapiſtrat cannot 
be Charged in the night,to take a Rebel, yet he being Charged before, and the 
Rebel being all night in the Sheriffs Houſe, with the Sheriffs knowledge; he 
might have detained him upon the Morrow, and fo _— the tenvr of the 
Charge, and not doing the ſame, he was lyable to the Party for the Det. 
Vid. March 12, 1629. Cunninghame contra Sheriff of Stirling. {tem Novey, 
I9. 1628. James Rae, 
Betſon contra L. (3range, November 14, 1628. | 
N an Action of Exhibition of Writs 8etſo contra L. of Grange, The Lord; 
Foun, that the Advocats Compearing for the Defender,in that ſame Caule, 
might be uſed by the Purſuer, as Witneſs to prove the Summons, anent the 
Defenders having of theſe Writs Lybelled, and that they ought to Depane 
thereupon, and thatit was no comperent ObjeCtion to Repel them a teſtimoniy 
that the Defender was their Client,cui patro.inebantur in hac eadem cauſe, againlt 
whom they could not be compelled to bear Wirneſs,in that which their Client 
had communicated to them in ſecret, and thereby to Publiſh againſt him, and 
to his prejudice, that which he had either ſpoken, or ſhown to them under 
Truſt, which if they ſhould be ſubje& to do, by compelling them to depone 
upon their Oaths asWitneſses,they could not but incur a great Sulpicion of pres 
varicationz and it was deſired, that the Lords would conſider the Conſequence 
and Preparative thereof, which tends to force Advocats,to Dete& the | 
of their Clients Cauſe, which Alledgance was Repelled, and Found, that they 
ought to beWitneſfs; in doing whereof,the Lords Found,that thereby they in 
curred no Suſpition of Prevarication; for though they were not holden tode 
te@ the Secrets of the Cauſe intruſted tothem, which is to be underſtood, x 
nent theCounſel and adviſe given by them to the Client, for the beſt and molt 
lawful means of his Defence, and Profecating of his Cauſe, yet that thereby 
they could not be fred, of being Witneſs upon any thing Lybelled, and adit- 
ted to Probation againſt their Clients, being Found Relevant by the Judge, 
conſiſting in their Knowledge, and whereof poſſibly there was no other 
means of Probation but by them. Afor. Nz Ws 6 Lermonth, Alter, Aito, 
Hay Clerk. | 


| Cuming contra Cuming, Eodem die. | 

Nan ARion. Cuming againſt Cuaring, the, Buyer of Land having given # 

" Bond to pay the price thereof to the Seller, and which bore the Sum tobe 
owing for the price of the Land; and at the date of the ſaid Obligation, the 
Seller by a Back-bond binding himſelf to the Buyer,to Ratifie the Alienation 
made by him at his perfe& Age, and if he failzies, to pay a great Sum, cov 
tained in the Back-bond, which exceeded far the price contained in the Buy* 
ers Bond foreſaid, obliged to be payed for the Land; and the Seller there 
ter having made another Afſigney tothat Bond, given to him for the priced 
the Land, which was pure and fumple, and affeRed with no condition y and 
which Affigney having Charged therefore, it was Pond, thata]beit the Bond 
Affigned was pure, yet it was affeQed with the condition of the Back-bodd 
made ofthe ſamedate; and it was reſpetted asa part of the ſaid Alienation,and 
asif it had been infert in the Bond,and was found met the Afſigney,as it would 
have met the Cedentsſelf 3 and ſeing the Bond made by the Buyer to the SF 
lerwhich was' Aſſigned, bore to be granted for the price of the Land, k ww 
Found; thatthe Buyer could not be compelled topay the Hime before thatth 
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affigney ſhould obtain the-Cedents Ratification of the Alienation,done by 
the Cedent after his Majority; | confortn tothe Back-bond; orelſe until the time 
he was paſt the age of 25 yelrs, and fo- after the years-ofhis Reſtitution : and 
which was ſo Found, albeit the Back-Bond bore-no Clauſe, that the Buyer 
ould not pay the price till that weze done but only aſtriged the Seller to 
py a greater Failzie to the Buyer, if he Ratified not, which was not reſpe&- 
ed as (aid is3 but in the mean; time, duringithe Retention. of the Money, the 
Buyer was obliged to pay Profite to the A'ſgney yearly, while the Sum were 
payed by him.: Actor. Lawtie, Alter, Nicoljon & Neilſon, Hay Clerk. 
Rae cotitra Dowglaſs, Novemhb. 19.1628; ' 

[ this Proceſs , Charges being Exetate by i Creditor againſt 'two 
Baillizs, Deputes of a Regality , which being'Stſpended by one, upon 
is Reaſon that the Charge and F-xecution bore not; that a Copy was deli- 

ered to him who Saſpended 4 this Reafort was'not ſiftained, becauſe the Exe- 

ution bore, That both rhe Bailties were landing together, and the Ribil int their 
impany with them then, when ( harged perſonally to take the Rebel at the Cre- 
Hors inſtance, and that 4 Copy wes delivered to one of the Baillies for bimoſelf, and 

the other Bai//ie, they 'betirg then both preſent together z which Execution was 
und ſufficient, atbeit a Copy was not delivered to each of them, aid the 

ters were tound orderly proceeded againſt both, they being conjun& in the 
(ice, and being both preſent together; Ator. Belſhes, Altes, Scot 
beck, Vid, Ult. July 1628. Rachelet contra Lawdey, and the other Caſes there. 


This ame day,in this ſame Proceſs, betwixt thir ſame Partiesza Charge given 
2the Baillics to take the Rebel, Execute upon a Sunday, was not luſtained, 
| the Magiſtrat found needed. not. -co. obey that 'Charge 3 But be- 
wſeit was Replyed by the Charger, that the Rebel Was thereafter upon other 
days fince the day of that Charge,ia the company of the paillies now 
targed within ſome part of bis JuriſdiQtion, and which was referred to the 
illies Oathz This Reply was ſuſtained, to fortifie the ſajd Charge ,* which 
Ithough it was not of that force, being Execute upon a S#»day, that might 
ympelthe Baillics to give obedience on that day, yet that was found ſuffici- 
nt to make him lyable in Law, for his accothfany ing with the Rebel thereafter 
ithin his JuriſdiRtion, and then not dojog his duty to take hims which was 
mitted, bcing referred to his Oathz And the Lofds declared, if he ſhould 
Ypone and Declare by his faid Oath,that at that time he accompanied with 
ie Rebel, he had not power then to take hit, as if he had been been better 
red, or tnore people with him, or that being in the Fields the Baillie was 
me, or ſuch like ocher conſiderable Circumſtances 3 That the Lords would 
the Adviſing of the Cauſe and Oath: have-regard thereto,and cotifider if the 
Jefender had probability of excuſe, for not taking the Rebel, 


Weſtoun contra Stuart, Novemb. 20. 1628. 3” 
\ Declarator ot Liferent being ſought upon a Gift granted at Coutt, and 
Superſcribed with the Kings own hand there,wherein there wasno ſpeci- 
mention made of any Horning, beating the Rebel to be put to the Horn: for 
lomever Caufe preceedi The Lords Fonnd no Declatator could paſs 


jon that Gift, wherein no ſpecial Horning 'was-inſerr, albeit the Summons 
Dedarator was Libelled upon a oe Horning y whieh pony” > 
and day, and which the Purſuer produced, and wherero he reftrift- 

Gift, asif the ſame had been inſert ſpecially thet6iris and which be Al 
W&d was fufficient, ſeing thete was rio cotitreir Donittar, and that »the 
5 Officers quarrelled' not the fame, and: that it wes obtained ae Court, 
nc the jgnoratice of that omiſſion js excuſable3 and that the Donafar þ 
Ddd content 
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content to pay the Debt of that Horning produced, notwithſtanding whereof 


no Proceſs was found upon that Gift, wherein no ſpecial cauſe of Rebellion 
a ſpecial Horning was expreſt, Actor, Burnet, Alter. Gibjox Clerk, 
' Watſon contra Reid, Novemb. 21. 1628. 
N a Spuilzie Watſon contra Reid of Aikenhead, an Exception of Poynding 

| was ſuſtained, deduced upon a Decreet, Decerning the Ground to hy 
Poynded for an Annualrent, wherewith the Land was burdened; and the fai 
Decreet was ſuſtained, albeit the Heretor of the Land, and alſo that the Ta 
nents of the Lands, againſt whom the Sentence was given, were all dead thy 
time of the Executing of the Sentence, by Poynding, which was not foun 
to bean. impediment to the Execution thereof, ſeingSentencesof- that kind age 
Reall & afficiunt fundum, and may be lawfully, Execute againſt the fame 
whoever be the Heretor of the Land, and whoſoever be Poſleſfor thereo 
without any new Sentence,ſo long as the Party Obtainer of the Sentenceliva 
Alſo the Lords Found, that the Tennents Goods may be Poynded by theAr 
nualrenter for more-than was owing to his Maſter by him, and for more thy 
the Duty which he pays for. the Land, notwithſtanding of the AG of Par 
ment J«. 3. which/ was found to have place only. where the Tennent gs 
be diſtreſt for bis Maſters Moveable Debts,and not to concern Debts and Bi 
dens wherewith Lands are really affeRed yg for if the Maſter ſhould colluc 
with the Tennent, or otherways Set the ſame to him for a ſmall Duty, tt 
Annualrenter mightgreatly be prejudged thereby, that he could not Poyr 
the Tennents Goods for more than that ſmall Duty 3 and it was not reſped 
which wasAnſwered,that theAnnualrenter mightCompriſe the Heretable Rig 
ofthe Lands, which was more equitable than that the poor Tennent, or 
bourer of the Ground,ſhould be diſtreſt therefore ; notwithſtanding where 
the Poynding was ſuſtained, but here it tended to purge a Spuilzie, 4% 
Rollock, Alter. Gibſon Clerk, Yid, Olt. June 1624, Keir contra 
burn, for the laſt part ofthis Deciſion, 11 Fuly 1628. La. Edwem.- 22 Now 
1628. Betwixt thir ſame Parties, ; 


Locke contra Baillies ofGlaſgow, Eodem die. 

IT; an ACtion againſt thre Magiſtrats to pay the Debt, becauſe theDebitor be 

ing Incarcerat intheir Ward eſcaped. The Lords Found an -Exceptic 
Relevant to produce Liberation to the Magiſtrats, vis. That the Debitor £ 
Inſtruments of Iron-in. the night time, broke up the Lintel of the Window 
the Priſon-houſe where he was, detained, and eſcaped thereat, which was 
caſe like to caſ#s fortuitme, for which they cannot be anſwerable, neither 
be in culpa thereby , ſpecially'ſeing that ſame night ofhis eſcape, the Magil 
ſought him in all. the parts of the Town,and upon the morrow, and the 1 
day thereafter ſearched and ſought him through the Countrey 3 which madt 
of eſcaping and diligence done immediatly thereafter, was found Relevant 
Aiberat the Magiftrats, ſeing ® was not Alledged, that either the Magiſtraty 
any of the Under. Officers,orKe ofthe Goal were acceſſory to thee} 
AQor. Zawtie, Alter, Aiton & Cunninghame; Hay Clerk. Vid. 6 Juy 16 
Town of Perth. . 
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2M. Bruce contra Bruce, Eodems die. 0 . 
Tt an Ejection Bruce againſt Maſter Robert Bruce, who being Purſued atth* 


_— -- 


{tance of one as Mailler to anather 3 The Lords ſuſtained the ARtions 
the Purſuers Title as Mailler was ſoſtained to produce that Aion, albeit f 
perſon to whomthe Purſuer condeſcended himſelf tobe Mailler, bad 10 KW 
tothe Lands out of which hewas EjeRted ;and albei an he ws w | 
kr was Decerned to Remove at the inſtance of that Defender, who W2* © 
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reened as EjeRtor, which Decreet was given againſt the Tennents alſo, who 
were Poſſeſſors of the Lands, after whoſe Removing, for obedierice of the 
Sentence, the Purſuer Intruded himfelt in the void Poſſeſſion viciouſly, fo 
that ke could not thereby have Aion of Ejedion, ſeing he himſelf might be 
conveened as ſucceeding in the Yicez notwithſtanding whereot the EjeQtion was 
ſuſtained, for the Lords Found, that the Purſuer being once Poſleflor ove Ju 
re, foe non, the Defender could not at hisown hand, without Order of Law, 
put him from that Poſſeſſion, nor enter thereto, but by Warrand of Law, al- 
beit the perſon to whom the Purſuer was Mailer, was Decerned to Remove at 
the Defenders inſtance. ARtor. Advocatus 8& Belſhes. Alter. Nicolſon & Chaip: 
Hy Clerk. Vid. Ult, January 1628. Naſmith contra Hume, 26 Novemb. 1528, 
Betwixt thir ſame Parties. 13 Jazwary 1629. Roſi contra Butler, Penult Fanua- 
ry 1624. Greenlaw in Leith, 


Watſon contra Reid, November 22, 1628: 
N the foreſaid Action of Watſon againſt Reid of Aikenhead, mentioned 2r 
November 1628, it being Replyed, that the Poynding could not be Su- 
ſtained to purge theSpuilzie, becauſe theGoods libelled werePleugh- Goods, 
and that the Purſuer had then other Goods poyndable condeſcended upon, con- 
ſorm to the AR of Parliament Fames 4, anno 1483 z an1 the Detender Du- 
ying, thar before the Poynding, the Purſuers Bear- Land was compleatly til- 
, lowen and harrowed, ſo that the cime of Labouring ceaſed, and ſo that the 
At of Parliament had no place in this Caſe, This Duply and the Poynding 
rsSuſtained, notwithſtanding of the Reply and AR of Parliament, and not+ 
mthſtanding that the Purſuers Summons and Reply bore and expteſt, & thePur- 
fher offered to prove that the Goods were taken away that ſame day,immediat- 
hyhen they were looſed out of the Plengh, being the 10 of May z which was 
wt reſpeted, for the Lords Found that they might lawfully be Poynded that 
ſame day after the Ploughing, it that ſame day before they were Poynded the 
Labouring was Outred, neither was it reſpeRed, that the Purfuer might have 
had Faxchin to Till after the Bear-Sced was ended, FYid, 15 Novem, 1627, 
Guillen contra Dunmoor. 
Clapperton contra Hume, Fodemn die, 

I an Aion of Removing at the inſtance of one Clapperton,the Cotnpry= 
ſer.of the Land, the Relic of the Husband. from whoſe Heir the Land 
was Compryſed,compearing for her Intereft, and being admitted, and defending 
by vertue of a Seaſin of the Lands given to her by herHusband,whichScaſin bore 
to be given. to her intuits matrimonis ; likeas thereafter they were married, 
and conform whereunto ſhe was in Poſſeſſion of the Land divers years preceeding 
the Warning immediagly : This Exception, and the ſaid Seafin was Suſtained, 
being clad with Poſſefſion, to exclude the Compryſer z, albeit he Replyed,thar 
it ws a naked Seafin, without any Adminicle or Warrant, for that Word 
hearing, to be given 3ntaits matrimonit, was only afſertio Noterti, which could 
tt have reſpeR againſt the Compryſer who was ſingular Suceeſlor, although 
might have Baith againſt the Giver and Granter,and his Heirs, and the Poſ- 
{ſon of two years immediatly before the Warning ought likewiſe ta have na 
lrce, being bur lately acquired to her by ſome Coltuſion gr Conſent, cither 
| the Tennent or of the Heretor, from whom he hath ſenſineCompryſed,there 
many years interveening fince her Husbands deceaſe, who-gied 14 years 

ive the Compryſing,' during which whole ſpace ſhe acquired no: Polle 
at] theſe twa late years before his Warning, and which Poſſeſhon, could age 
© qualified ro be acquired by her ©/4 jvri, by any Legal Deed dana by ber up» 

+Righe to recover Pofſeſhon, notwithſtanging whereof, this; Sealu 
Mkineq in this Poſſeſſory Judgmetit, albeit haying no other Wartant bar the 
Clare Poſſeſſion, and albeit acquired by her without Order of Proceſs of 
D dd 4 £ Lay 5 
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Law, and long after her Husbands deceaſe, Acor, Belſhes. Alter, ' 
Gibſon Clerk, Vid. 23 March 1622,Scor of Hayning contra Bonnitoun, where 
ſome contrary thing is done. ole Ta 

Goodlet.contra Adamſon, Eodem ate. 

N an Aion Goodlet againſt Adamſon, one being conveened as Heir to his 
| Father, and tor verifying him to be. Heir, a Sentence and Ward of Court 
the Town of Glaſgow being produced, whereby he was recognoſced in their 
Court by Teſtimony of Witneſſes;to be eldeſt Son and Heir to the Defung, 
this A was found not to prove him to be Heir, albeit it was uſed to 
paſſoo? againſt him, ſeing there was no Seaſin following upon the ſaid ARgiven 
to the Defender produced in this Proceſs, for withonr: Seafia had 
upon the AR, the ſame alone was Found not to prove, likeas the Defender wys 
Minor the time of that Az bur that was not the cauſe of the Deciſion, ſe 
the A ood againſt him, jf it had been otherways in it ſelf lawful, forit wi 
Alledged that he had then Curators, | 


Hill contra Wright, November 25. 1628, 

| N a Removing Hill againſt Wright, - a Compryſer purſuing Removing from 

the Lands Compryſed, and the Defender Alledging a Right of Wodfet of 
the ſame Land,given to him! before the Denunciation of the Compryſing by 
him,froni whom the Lands were Compryſed;and Pof{cflion contorm-theretoy 
which Rightand Poſſeffion, he Alledged was ſufficient to detend him againſt 
this Removing, albeir the Purſuer was but a fingular Succefſor to the Granter 
thereof, and albeit the Wodſet was only conſtitute by a Contra, and ſoPers 
ſonal, and without Charter and Seafin,, ſeing the Wodſet was under Reyer. 
fion, whereof the benefite might be ſought and uſed by the Purſuer,when he 
pleaſed,after the years of the Suſpenſion,contained in the Contrac z and alſg 
that the Contraft of Wodlſet provided, that the Party might not redeem for 
eleven years,which was not-yet out-run,and whichClauſe heAlledged wasofthe 
nature of a Tack for thar ſpace, and ſo the Security was real for that time; 
Which Alledgance was Repelled,. and the Wodſer conſtitute. only by the 
Contra, albeit having that Clauſe of the Suſpenſion for certain years, ws 
found only perſonal, ana not to be as a Tack, and ſo nor ſufficient to defend 
againſt a Compryſer, or any other ſingular Succeſſor, Ator., Alter, 
Lawtie, Gibſon Clerk, Yid, 16 Dec. 1629, Hunter contra his Tennents, 


Bruce contra Bruce, November 26, 1628, | 

| hob EjeRion Bruce againſt Bruce, mentioned 21 November 1628, an Ex- | 
ception was admitted to Eleid the EjeRion which was:Purſued by the Pur» MW 
ſuer ſuper hoc titule,as Mailer to another Perſon condeſcended in the Summons, MW? 
to Eleid that Title, viz, that'the Purſyer had Taken the Lands libelled,before 
the alledged time of the EjeRion, from the Excipients ſelf, and ſo became 
Tennent thereof to the Purſter, whereby. he could nor purſue as Mailer to#+ 
notherz which Exception was Found Relevant, but Found that it ought to 
be proven- ſcript wel inramento partis 5 this was alſo Found Releyant, whete 
the Defender Alledged,that the Purſuer had accepted a Tack from the Defet- 
der from eMartinmaſs to Martinmaſs,which immediatly preceeded the timeof 
the Fjetion,which was Alledged to be'in December before which Martinmafs 
which was the iſſue of the Setting, after the Cropt ahd Corns was led and will 
the Purſyer yoluntarly tranſported himſelf, Wife and Family,and Goods wher®* 
with he laboured the Ground, & omnia inſtruments fundi, and lefe the ſame 
void, ſo that' the Defenderiin entring to' the vacuous Poſſeffion of his onn 
Land, con!d'fior_ be found'an Ejefor : This voluntar Remoy.ng was Foune 
Relevant alſo,atter the'iflue ofthe ſaid Term of the Tack, albeic a 


' The Decifrons of the Lords of Seſſion, 1628; ov 
Warning made tothePurſuer before to Remove, whichWatning was not found 
to be needful in this Caſe, where the Setting was wade from Martinmas, to 
| HYartinmes, and that Warning could not be made at Hartinwas, and if it 
ould not have been made while Whitſanday thereafter, if the Land had not 
heen Laboured wedio temwpore, the Defender would have wanted a years Farm, 
wherein the Purſuer, when he Removed, would not have been lyable, In this 
Proceſs, The Lords Found,that no Perion had entereſt to purſue any Aion 
ow EjeRion, but only the aQual and natural Poſleſfsors of the Land, and that 
none could purſue the ſame, for the Deed done to his Tennents, in Ejeting 
of them, but it is competent to the Maſter for Ejectin of his Servants, Hynds, 
aod Cottars 3 For the Maſter by them had natural Poſſefſhon, but not by 
the Poſſeſſion of his Tenents. Yid. Merch 2, 1637,Xeith. The like done 19, June 
1637.in an EjeQion, betwixt Crowner Ruthven andGairder,where an Exception 
of voluntar Removing, and tranſportingoof the Goods by the Purſuer of that 
Eje&ion to another Houſe, albeit there preceeded no Warning, was found Re- 
levant, to be proven, prowt de jure, without neceflity to prove it ſcripto vel 
juramento. Actor. Start, Hay Clerk. ; 


it of Stirling contra M'phadrick, Eodems dit. 
þ N a Purſuit, Stauing againſt Ac<phadrick, for delivery of fourMears, with four 


ere 


hi Foals yearly, by the ſpace of three Years, or the Prices thereof lybelled, 
vlink conform to a Paction made betwixt the Parties, for that effect, when the 


Mears were Delivered, and put by the Purſuer, to the Defender in Grafling, 
this was ſuſtained to be proven by Witneſses, and it was not Found neceflar, 
tat the Purſuer could be compelled to refer the Summons, or Faction there. 


" ncontained, to the Parties Oath,albeitthe Action was not purſued, till three 
d ally aour years were paſt, after the Alledged time, of the Paction and delivery 
em for BY 9be Mears. Actor. Nicolſon, Alter. | Gibſon Clerk, $ 
$ofthe Baikzie contra Potter, Novem. 28, 1628. | 
time; I this AGion a Magiſtrat being purſued for the Debt, for not tak-. 
by the ing the Rebel, he being Charged for that effe&, and he Alledging, that 


Wh ihe Horning ſhould be produced, which was the Ground of the Charge 
\ defend WI f Caption, and which he Alledged was null. The Lords Found, no neceſſity 
Alter, WW to produce the Horning againſt the Rebel, in this Judgment and Aion a- 
s, * Meiſt the Magiſtrat; but the Defender might produce the Horning him- 
elf, as allofuch ARions needed not to abide Continuation, where the Summons 


.n Ex bas a Priviledge. Actor. <Mcgill, Alter. Gibſon, Scot Clerk. Vid. Fuly 11. 
he pu (2928. Pumbar, July 14. 1626, «Adam, Decem. 4. 1628. betwixt thir. ſame 
| wy Parties, BETS UTE 

d,before Borthwick contra Clerk, Eodeme die. 


\ became WIN an Attion of Removing by a Compriſer againſt another | Compriſ- 
iler t0# &r, who had both Compriſed the Lands of the common Debitot ,/ and 
ought 10 WW'e Purſuer having firſtCompriſed,8 being firſ lofeft, the Defender having des 
, where wnced before the Putſuer, alter which Denounciation, the common Debi-- 


bor having raiſed Suſpenſion of theCharge and Denunciation,during the De- 
Rndance whereof the Purſner Exped and Intented his Tags z and this 
'penfion being Diſcuſt againſt the Syſpender, which was Alledged by the 


Io 


der, 1n this Removing, to have been procured by this Purſuer, by his 


ch was firſt made, becarheextint, ſo that he was forced, after the diſcuſ- 
© calpa, que non delgt ſ{bi prodeſſe, This — was ſuſtained in favors 
ec 


| navel and Expenſes, and by his finding Caution, whereby be was in dols: to 
Re through his own Compriſing, whereby the Defenders Denunciation, : 


Wfthe Suſpenfion,to Denunceof new, at ſo he was after the Purſuer, ejwv 
of 
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of the Defender, the ſecond Compr1 ſer,but that the Suſpenſion was urchaſt by 
the Purſuer ## ſ#pra, that was Found ought to be proven by Writ, or by 
this Purſuers Oath, 


The Kirk of Selkirk contra Stuart, Perult November 1628, 
N this Purſuit, a Stent being Set down by the Parochin for Repara. 
I tion of the Kirk, where the Quier is not diſtintly known from 
the reſt of the Body of the Kirk, the Third Part of the Sum Impoſed, 
ought tobe payed by the Parſon, or his Tack{-man,who medles with the Parx- 
ſonage Teinds, ſcing commonly the Quier 1s to be reput the Third Part of the 
Kirk; but if the Quier be diftinaly known from the reſt of the Kirk, itmay 
ſcem to be reaſonable,that if the Parſongor his Tackſ-man will uphold theQuier, 
that they ought to pay no part ofthe Sum Impoſed, and ſo it was Found in 
this Procels, Actor. Lawtie. Alter, Stuart, Scot Clerk- 


Fa, Livingſton contra L. Baſs, Eodem die. 
N this Purſuit, a Compriſer was found might beſtow Charges for In- 
tertaining of the Houſe, and Dwelling-place, being upon the Com. 
priſed Lands, for preſerving of them in the ſame Eſtate, wherein they were 
the time of his Compriſing, and alſo for Intertaining the Barps and Byre, 
which were thereupon, alſwel which were upon the princiqttl Mains, as upon 
any other Roums, which were Compriſed, and albeit the faids Roums were 
polleſſed by the Tennents, and had not been before Laboured by the Heretor; 
and that he might Beit and Repear the Tennents Houſes,the neceſlar Expenes 
whereof, deburſed by the Compriſer, The Lords Found,ought to accreſce to 
the Reverfion, and ſhould be refounded to him, the time of the Redemption 
of the Lands from himz and therefore the Lords Found, that this Order ought 
to be taken in thir, and the like Caſes, 237. That a Pre-cognition, and Athon 
ought to be intended by the Compriſer, for tryal taking of the Eſtate, 
of the Ground and Houſes thereon, principal Dwelling Houſe, Byres, 
Barns, &c. wherein they were at the time of the Compriſing, and what the 
danger and prejudice is, that may refult there-through, if they be notre- 
paired, and if it be neceſſar and profitable to the Heretor, from whom 
the Lands were Compriſed, to repair the fame, that after this uyal 
taken the Lords may interpone their Authority, after they have tryed, and 
found the Reparation neceſlar and uſetul z after which Sentence the Come 
pryfer may Deburſe the Expenſes, neceſlar to the faid Reparation, in thele 
particulars, which has been ſo tryed to be neceſlar, for Beiting, which being 
Beited and Repaired, he may Intent his Action, to hear and ſeeit betryed, 
that he has beſtowed ſuch particular Expenſes condeſcended on,upon the faid 
Reparation,and that tothe ſaid Keparation,the ſaid Neburfings were neceſlar, 
and could not be outred withoutthe ſame, and that theſe expenſes ſhould 2c- 
creſce to the Reverſion, which Expenſes by tryal and cognition taken by the 
Lord:, being Found to be truely and neceſſarly deburſed, their Sentence i 
Interpoſed thereto, wt ſapre.” Actor, Hope. Alter, abfens. Hay Clerk, Fid. Ju 
22, 1626. Moriſon, L, Prefton-grange. 


Whitfoord contra L. Johnſton, Deecember 2. 1628: 
TIF a Removing, Mr. Walter Whitfeord againſt L, Johwſton,by a Compriſer 3* 
gainſt the Tennents, Poſſeſſors of the Compriſed Lands, the Defenders 
Alledging them to be Fennents to the L. oknfton, to whom they bad been 1 
uſe to fumes Voagys. for the Lands Lybelled, diverſe years before the wan 
ing and Compriſing, and which L. Johnſton bad taken Rental of: the La 


from the Lo, Herris, from whom the Purſer had Carpriſcd the ſame,at 1c 
whe 
ol 
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who bruiked the ſame per tacitam Relocationem,and he was not warned; this Al- 
ledoance was foundR elevant fortheTennents,and it was not Found needful to 
illedge,that their ſaid Maſter hadTacks for Terms to run the time of thewarning: 
hut albeit his Tack had been expired, he then bruiking, per tacitame Relotationem, 
it would Defend himſelf in any otherJudgment, where he, as Poſſeſſor, was 
not lawfully Interrupted, ſo it was found, that it ſhould Defend his Ten- 
nents, until he was warned,that he may be heard toDiſpute thereon, albeit the 
L. Jobu#on vwas not aCtual, nor natural Poſleſlor himſelf, Aﬀor, Lerwonth. 
Alter, Cunninghame. Gibſon Clerk, Yid. March 6, 1632, Lady Lawriſtoun &-; 


Zair contra Ramſay, Eodeme die. | 
a Purſuit Zaiy contra Ramſay, for payment of the by-gone Annualrents, 
of a Sum contained in a Bond, which was of this Tenor, that the Debitor 
was obliged to pay 1000 pounds at the Term in the Bond, and incaſe of fail- 
zie,to pay 100 pounds forAnnualrent and profit thereof, withzoo merks of ex- 
ences, if theCreditor ſhould be compelled to ſeek andCharge for the ſame; this 
bond was found to be Heretable, and the Debitor was found ſubjett to pay 
he whole by-run Annualrents, yearly fince. the Term of payment, albeit the 
nd bore only theDebitor to be bound to pay one years Profit, and a Penalty, 


adnot to pay yearly that Annualrent, ſo long asthe Sum was unpayed, id. 
Jecew. 7, 14627. Porteons contra Veitch. , 


Lyll contra Hepburn, Eodem die. 
IN this Action , a Creditor conveening the Executrix to the Debitor, 
who Alledging, that the whole free Goods in the Teſtament were exhauſt- 
|, by Sentences recovered by other Creditors upon lawful Probation,where- 
he had made payment. This was not ſuſtained to exclude this Purſuer, and 
liberat the Executrix, except ſhe ſhould Alledge, that theſe other Decreets 
re obtained by the other Creditors againſt her,before the Intenting ot this 
ſuit againſt her, without which ſhe was not in: bona fide, to have payed 
m after the Purſuers Citationgif the Decreets were recovered ſenſyne, but 
ought to have Suſpended it upon doublePoynding,that the Purſuers Debt 
ht have been diſcuſt, and ſhe either freed thereof by the Judge, orthat he 
ipht have come in with the reſt of the Creditors .pro rata, Afor. Craig. Al- 
: Mowat, Vid. June'1q. 1625. Andrew Couper March 2x, 1628. Elies 
dntra theReli&t of Bernard Lindſay ,. 


Robiſon contra Jameſon, Eodem die, 

N a Transferring of a Contra betwixt two Parties, whereby the one Sells 
ſome Waires to the other, at the Price contained in the Contra for ilk 
ne thereof, and granted him to have received 80 pounds in part of that 
ice: This Contra being Regiſtrat, wasdeſired to be transferred in the Heir 
tim,who was obliged for the Waires,after the ContraRers Deceaſe, and the 

(efender Alledging a Nullity of the ContraR, becauſe it was of a matter for a- 
We 100 pong which thereby was a matter of Importanice,and was onlyſub- 
ded by a Nottar before three Witneſſes, againſt the A& of Parliament; 
Ws Alledgance was Repelled, becauſe the Purſuer reſtrifted his Purſuit, to 

Execution only for the 80. pounds confeſt to be received thereby, for 
which theLords ſuſtained thePurſuit, for delivery of als many of the Waires, 
by the ContraR, as effeired to that Sum, received by the Conception of 
Contract, and alſo becauſe the Contract was Regiltrat. 


Pool «contra «Moriſon, Eodems die, 
\ Legatar Purſuing anExecutrix for payment of a particularLegacy of Sheep- 
, ins, Cairſazs, and ſome Money adebted to the Teſtamentar | by his 
Aor Deſigned in the Teſtament, and which he gave ſpecial power.to the 


Eee 2 Legatatr 
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Legatar to ſeck and purſue for himſelf, whichTeſtament of the DefunRt bezr; 
ing this particular,being Confirmed bythe Executrix, that Debt was not piven 
up by her in the Inventar ofthe Defuncts Goods, but was omitted tobe Con. 
firmed, albeit the Body of the Nomination bearing the Legacy thereof was 
Confirmed, as it proported; and the Keli being purſued by the Legatar for 
payment thereof, it was Found that ſhe was not ſubject to pay the lamine, 
and that her omiſſion could not put her in mala fide, ſeing it might be omit. 
ted as a deſperat Debt, and her. not doing of Diligence was not 1mputed ty 
her, ſeing power was given by the Teſtament to the Legatar to purſue, albeit 
there was 16 years paſt ſince the DefunRs deceaſe, during which time no Dj. 
ligence was done; but the Zords Found, the Executrix ſhould Confirm the 
particular Legacy, and Eek the ſame to the Inventar, and make the Legaar 
Aſſigney thereto, or lend her name to purſue therefore, and that ſhe ſhould 
warrand that Debt from her own Deed, &- preſtare tantum fatum ſuum, and 
the Legatar ſhould have the Expence of this Purſuit payed to him by the Exe- 
cutrix,off the firſtend of the free Goods and Gear,and that the Executrix wag 
no further obliged to any Legatar in the like caſes, viz. in legatis nominu 
vel corporums &> ejuſmodi aliis Legatis particularibus & Circumſcriptis, AQor, ti. 
ton. Alter, Cunninghame, Gibſon Clerk, Vid. 11 June 1629, Nivinc contra Hog, 


Potter contra Baillie, Decemb. 4. 1628, . 
N the Cauſe Potter againſt Bail/ie,mentioned 28 Novemb. The Lord: Found, 
that Magiſtrats in ſuch Aﬀtions as thir, when they are moved again 

them for payment of the Debt,for diſobeying of Charges of Caption, might 
propone nullity of the Horning againſt the Rebel, which: was the ground c 
theſe Charges of Caption, and that they might deny to obey ſuch Chargesu 
pon their own hazard; for if the Horning be null, the Zords Found, that the 
not ſatisfying of the Command of the Caption could not produce that Attion 
and Found that the Defender himſelf might produce the Horning, and oppone 
againſt the Jawfulneſs thereof, albeit the Purſuer ſhould not be urged tothe 
produttion thereof; and this Horning was found null, becauſe the Executior 
of the Charge bore, that the Party was Charged at his Dwelling-place in Inner 
and he was Denounced at Aberdene ; fo that either the Charge or Denouncitt 
on was not good, and ſo the Horning fell ; neither was it reſpeRed, that the 
Charge was [ntimat perſonally to the Party apprehended after the Charge, 
ing the Intimation was nota Charge, for it bore not a Copy to be deliver 
and there was no Probation received anent the Parties dwelling at the timed 
the Charge or Denounciation, but in reſpe& the Horning bore, as is aboy 
written, it was Found null in it ſelf. Yid, 28 Novemb. 1628. Betwixt thelan 
Parties, and the Caſes there Cited: 


| Logan contra Hunter, Eodem die. 

| T* a Removing,a Creditor having a Diſpoſition by Conra&, containing Pri 
curatory of Refignation of ſome Land made by his Debitor, and the lal 
Land being Compriſed by another Creditor to the ſaid Debitor,before any Kt 
ſignation was made, according to the ſaid Diſpoſition, and before any val 
was taken thereon, and the Compriſer having alſo obtained a Charter from ti 
Superior, of the Lands containing Precept of Seafin, and according 
he being Seaſed before the ſaid Reſignation was made by the faid +0fi 
Creditor now Purſuerz and the faid Seafin of the Compryſers 90t © 

_ ing Regiſtrat conform to the A& of Parliament in the Clerk 0 
ſters Books debito tempore, whereby he was forced to take another 
Seaſin, before the taking whereof, the Creditor who had the firſt Diſpofti 


cauſed make Reſignation conform thereto, and thereupon was Infeft before! 
Compti 
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Compriſer was of new again valiably Seaſed, albeit after the Charter, '*and Pre- 
cept of Seaſin, given 1n favours of the Compriſer, and after the firſt Seaſin 
Con- MW was taken thereupon, Un.regiſtrat as ſaid is, T his firſt Diſpoſition before the 
f ws Ml Compriſing and Seaſing,contorm to the Diſpoſition taken after the Compriſing 
ar for M &Charter and Seafin Un-regiſtrat,but before the other valid Seafin,was prefer- 
red,and the ſaid poſterior Seafin given to the Compriſer was Found, could not 
be drawn back to the Compriſing, ſeing the Seaſin given conform to the Pro- 


Omit 

ed to I curatory,wasa mid Impedimentthereto,albeit that the SuperiorwasCharged by 
albeit W the Compriſer,to receive him before the uſing of theProcu ratory,whichCharge 
no Di- Wl he Alledged ought to be ſuſtained, as if he had been then Sealed, which was 
m the Wl Repelled,ſeing conform to the Charge he obtaineda Precept in duetime, and 
egatar Wl it was his own fault who Exped not his Seaſin thereon Jawfully in due time, 
ſhould MW Actor Stwart & Primeroſe, Alter. Nicolſon & eMcrgill, Scot Clerk, 


M, and L. Drumgquhaſbill contra Cleland, Eogem die. 

ie Exe- Na Removing L. Dramgubaſbill contra Sir John Cleland, the Defender de- 
IX Wes | fending himſelf with a Diſpoſition of the Lands Libelled, from Lodovick 
une oh Duke of Lennox, with Charter and Seafin' thereon, and 16 years Poſleſgon 
or, ai BY onform thereto,and that his Author was in Poſſeſſion alſo before him. This Ex- 
tra Hog, ception was Repelled, and the Purſuers Reply was admitted, and the Purſuit 
ſultained, wiz. That he was Infeft by a Precept of Clare Conitat, by the now 


Found, WW Duke of Lennox, Heir to DukeLodovick,granter of the Excipients Right,which 
againſt Precept is given to him as Heir to hisGoodfir, who was Inteft by umquhile Mat- 
, might ikeEarl of Lennox in theLands Libelled,&that his ſaid Goodfir &Grandfir were 
ound oli n Poſſeſſion thereof all the days of his Lifetime. This Reply was ſuſtained,ſeing 
arges ul the Defender Alledged not, that his Author was Infeftin the Lands; and albeit 
that thaiWhe Alledged ſo many years Poſſeſſion, and that both Parties Rights flowed from 
Aion Wace Author,and that he had a ſtanding Infeftment, which could not be taken 
| opponeWBiway ſuramarly in this Poſſeflor Judgment without ReduGion , yet the fame 
ed to tn ws Repelled in this ſameJudgment,in reſpe& of the Reply, without neceſlity to 


Reduce partibus ut notatur, 23 July, 1628. Vid, 10 Decemb. 1628, betwixt 
thir Parties, | 


XECULION 
nnernel 
ounciati 
, that the 
narge, 


Reid contra Brown, Decemb, 5. 1628. 
Neinthe time of his ſickneſs, whereof he ſhortly died, having ſet down and 
Written in his Compt-book,the —— owing by himgone ofthe 


eliver | Creditors to whom he gave up himſelf in the ſaid Compt-book, to be owi 

he re I000 Merks, after his deceaſe he conveens the neareſt of Kin to the Defun 
ws telore the Commiſſar of Larark, to hear and ſee the Hand-writ of the Com 

__ 


book to be Cognoſced, to have been the proper Hand-writ of the Defung, 
and that he was his Debitor therein g and upon this Purſuit he obtained Sen- 
tence in that Court, wherenpon he having Arreſted ſome Debts of the De- 
nts, and purſuing to make the ſame forthcoming, This Sentence before 

Commiſſar, Cognoſcing the Hand-writ in that Court was found null, as 
i being a Subje& proper to that Jurisdi&ion,ang ſo it could not be a ground 
this Aion, Aor. Primeroſe. Alter, R»ſſel. Stot Clerk. 


| L. Corsbie contra L. Kilſyth, Eodem die. 
Supplication given in by the L. of Corsbie was granteg, craving Charges a-. - 
| gainſt the L, of Kilſgth, as Heir to his GooCfr a0 as he who wasc 
is Good. firs place inthe Superiority of certain Lands, which Corsbie ha 
coprſed, holden of his Good-fir, and which Compriſing was allowed in 


ning Pr 
J the 140 
re any 
any Seal 
x iro © 
ccording 
ſaid +0 
xs got + 
4 of Re! 


other Wi Good. firs liferime, and Charges ordained to be direR againſt him. bef 
Dip fed, and fince he being Jeceaſed before the Compriler was entered, zi 
l DN wnac Charge was ordained to be granted againſt his Oye, without any oth 


ec 1] | roceſs, 


go — > > PW EIT 4 
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Proceſs, Aion, or Tryal, if be had ſucceeded to the Right of the Superioxi. 
ty; for if he were thereby prejudged in this Charge, the Lords thought that 
he might Suſpend. Yid, Pennlt July, 1625. Richar Gmthrie, & 11 Feb, 1629, 
Frazer of Techmurie. 


Oliphant contra L. Monorgan, Eodem die. | 

N a Purſuit upon a Bargain for buying of Lands; one of the Parti 
dying beforeany Writ was made, albeit none of the Parties Refiled there. 
from in their lifetimes; and albeit ſome things were done betwixt the Parties, 
in Contemplation of the Bargain, to have' been perfeRed, yet Found the By. 
gain by the death of any one of the Parties ceaſes, and either Party hathA ion, 
as the Law may yield, againſt thoſe who repreſents the DefunR, tor reſtoring 
of any thing which their Predeceſſors received from the other, with the Parties 

Intereſt thereby. Actor. Stuart & Aiton, Alter, Nicolſon, Hay Clerk. 


Crichton Sheriff of Nithiſdale contra Wilſon, December 6, 1628: 

N a Suſpenſion of a Decreet given by the Sheriff againſt a Party being cit. 
[| ed for Blood, for payment of 50 Pounds as for Un-law, for his Conty- 
macy for not Compearance, was not Suſtained, .but the Un-law was mg 
dified to Ten Pounds,and the Decreet ordained to ſtand for that Quantity only, 
ſeing the Penalty which the inferior Judges hath to Infli& for Contumz 
cy, was Found ought not to exceed that Sum, Acor: Alter, Mill, 
Scot Clerk, Fid. 22 Fuly 1631, Sir Robert Dowglas, and the Caſes there, 


Lawſon contra La, Boghaff, Eodem die, 
N a Declarator of one Lawſox a Donatar to a Rebels Eſcheat may by ſpecial 
Declarator, after the Rebels deceaſe, ſeek the Goods which were given 
in Steel-bow by the Rebel to a Tennent of his Lands, and conditioned by th 
Tennent to be rendered again at the Iſh and End of his ſaid Tack, tobe de- 
clared to pertain to the ſaid Donatar z which Purſuit was Suſtained, albeit it 
was Intented divers years before the Iſh of the Tack,betore which Iſh the Ten- 
nent could not be purſued for delivery of the ſaid Goods, ſeing this Aion wis 
only declaratoria juriszand alſo Found,that the ſaids Goods came under the com- WM 
paſs of the Rebels Eſcheat,and did thereby pertain to the Donatar thereof, ad MI 
pertained not to the Heirs and Executors of the Rebel, albeit he was deceaſed 
before the Iſh of the Tack. ARor, Stvart, Alter. Hay Clerk, Vid, 24 
Nov: 1624, Turnbul contra Ker, where ſome different thing is found done, 28 
Fanuary 1642, Patrick Dundas, 


Maxwell contra L, Minto, Eodem die, | 

N this Purſuit a Decreet given by the Commiſſar in time of Vacance, 
being quarrelled by the Suſpender by way of Suſpenſion , - becauſe ths 
Judge had not a Diſpenſarion to fit in that feriot time-: The Decreet not 
withſtanding was Suſtained, becauſe it was given againſt him compearing, { 
that he not proponing the ſame before Sentence, widebatur conſenſiſe in] 
dicem, and could not now propone that which he then 6mitted, Actor, $191 
& Burnet, Alter, Nicolſon & Baird, Gibſon Clerk, 


N an Action Gui againſt Adieſon, a Wife Purſuing her Good-ſon,w 
ried on her | 


— - cc wa >  -wa  . ., cc co _ A 


RD. 
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zut to her own part thereof ;” which Alledgance was Repelled, and the Aion 
ti. I Suſtzioed at the Relig inſtance for the whole inreſpet of the Libel, bearing 
\i> MW her own Poſſeſſion divers years before the Detenders Intromiffion, and fince her 
9. I Hwbands deceaſe, and that ſhe offered to find Caution to warrand the Defen« 
ler at all hands,who might claim Right thereto by her Husbands deceaſe; which 
the Lords Found Relevant, ſcing che Defender way not decerned, nor con- 
firmed Executor to the Detunt, Actor, Craig. Alter, Hart, Gibſon Clerks 
7id. the Caſe following, 


ies Mackie contra Dumbar, December 9, 1628, _ 

ons N an AQtion Mackie againſt Dvumbar, the Executors of a Defun@ purſuing 
| | the Intromettors with the Goods and Gear of another Defun, tor paymenc 
ring MW to them of a Debt owing by that Detun& to him, to whom the Purſuers were 
ties Ml Executors, and they Alledging, that they had payed the third of that Debt 
to the Relict of the Detuner,to whom they were Executors,for the which they 
craved Defalcation : This Alledgance was Repelled, and no Defalcation was 
zdmitted for the Relicts Third,ſeing no Sentence was obtained by the Relice 
zgainſt them rheretore, without which they could not have been compelled to 


_ py the ſame, ſeing the Debitor remains only oblig'd to the Executor, andthe 
only, Wl Executor to the Relict in theſe things, which ſhe hath not in Poſſeſſion in her 
w=_ own Hands, and the Relict hath her direct ARion againſt the Executors, and 
ile, WW"! againſt the Debirors to her Husband, 754, the Caſe preceeding, & alt, 


Jaywary 1628, Naſmith, 


Souter contra Fodem die, 
N an Action Soxter againſt Three Tutors given to a Pupil, and accept- 
| ing the Office, every one of them is obliged i» ſoli4um to the Pupil, and 
not each of them for their own part dividendo,and here a Necreet obtained 

bythe Minor againſt her three Turors,albeit neither by theLibel it was craved, 
nor by the Decreet obtain'd, that they and each of them ſhould pay the whole 
Debt therein-contained, but they were all threedecerned to pay theSum there« 
in-contained ; In reſpect whereof they Alledged, that the Sum ſhould divide 
amongſt them, albeit it might be granted thar each, of them was obliged in the 
whole, it they had been ſo purſued , but they being purſued ronjun@im, and 
ſo Decerned 3 they Alledged, that the Sentence ſhould divide, which Alled- 
gance was Repelled, and notwithſtanding that the Decrect bore them all to 
be decerned , yet it was Fonnd,that the Minor might execute for the whole 
29ainſt each one of them, and that every qne of them was totally obliged,and 
that the words ot the Sentence ſhould work againſt them,as they are obliged in 
Law,of the benefite whereof the Minor was not. prejudged by the Tenor of the 
toelaig Decreer. Actor, Ruſſel, Alter, Gibſon Clerk. Vid. ult. Feb. 
1626, Dowelas, 16 Nov, 1626, Chalmer, $ March 1638, Mair and Themſon, 


L. Ley contra Miniſter of Lanark, December 10, 1628, 

He Laird of Ley having preſented one to the Preceptory of the Hoſpital 
' 4 of St. Leopargs,who ſeeking Letters Contorm to thag Proviſion and Gifc 
given to him by the Laird of Zey as Patron of that Hoſpital, and the Miniſter 
of Lanark Compearing and Alledging,that he was provided to the (aid P:ecep- 
tory by the Kings Majeſty, and had gbtained thereupon Letters Conformy by 
vertue whereot he was in Poſſeſſion ; likeas his Predeceſſor was preſented: by 
the King, and by vertue thereof he was alſo in Poſſeſſion, whereby ic was e- 
"dent that the Right to' preſent, was only proper to the King, and ebey-being 
b in Poſſeſſion, no Letters Conform wet to be granted upor the Laird of 
Leys Gitt, This Alledgance was, Repelled againſt this Summons,craving Low 
ters Conform, withont prejudice always of the Detenders Right thereupon, 
Won the validity whereof, or of the Purſuers Right, The Zorgs Found ir. 
| _ Fee4 =C 
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not proper to diſpute in this Proceſs and Aion of LettersContorm, but reſery. 
ed the ſame to be tryed by Suſpenſion or double Poynding,. or in any other 
lawful Purſuit prove de jure, whereto this Decreet ſhould not be prejudiciq 
Actor, Mowat. Alter, Stuart & Sandilands, Gibſon Clerk, FYid, 4 Fuly 16: 7, 
Mackenzie, | 
L. Drunquhaſhill contra Cleland, Eodem dies 
N the Attion L, Dr#mquhaſhill againſt Sir Fames Cleland, mentioned the 23 
Fuly 1628, the Purluer as Intett in the Lands of Dormendſide upon the 

Duke of Lennox Precept of Clare Conſtat, as Heir to his Goodhlir, who was 
Inteft therein, craving Removing, aud the Defender Alledging a Right grant. 
ed to him of the Lands, by umquhile Zodovick Duke of Lennox, to whomthe 
Granter of the Purſuers Precept was Heir,and by vertue thereof thirty year in 
Poſſeſſion. ThisException wasRepel'd,notwithſtanding thisPoſſeſſorJudgment, 
in reſpe& of the Reply, made by the Purſuer, that his umquhile Goodfir wa 
Infeft by umquhile Matthew Ear] of Lexnox, and by vertue thereof in Polſeſſ. 
on,the time of his deceaſe,and he being received by Precept of Clare Config a, 
Heir to him, and being alſo Retoured Heir to him,whatſoever Right or Poſſe, 
fion was Acquired by the Defender, ſince his Goodfirs deceafe, cannot pre, 
judge his Right, ſcing the Earl of Lennox was denuded before, by the Right 
granted to his Goodfir, who died in Poſſeſſion. This Reply was admitted, albe, 
it the Excipient Alledged, that there was diyerſe others condeſcended on þ 
him in Poſleffion of the ſaids Lands, diverſe years before the. deceaſe of the 
Purſuers Goodfir, and that he Alledged, that in this Poſſeſlor Judgment, his 
Rights Clad with Poſlefſion, ſhould be maintained, while bis Kight yere 
otherwiſe taken away, in ſome Ordinary Purſuit, which was Repelled, and 
the Purſuer preferred in his Reply, offering to prove that his Gvodfir con- 
tinued Poſſeſſor to his deceaſe. Yid, Decem, 4, 1628, betwixt thir Parties, 


Huntly contra Hume, December 13, 1628, 
N a Triple Poynding, Huntly againſt Hume and L. of Renton, the Land: of 
I the common Debitor being Compriſed by a Creditor, viz, Renton, 
and he being Infeft thereupon, before the Term of }Whitſnrday and before 
the Compriſing, another Creditor having Arreſted upon his Sentence, that 
Terms Duty, owing by the Tennent, Poſlſeſſor of the Land, to the Maſter, 
who was the common Debitor, the Arreſtment being execut before that Term 
of Y Y bitſunday came, whereat the Debitor was obliged to pay, and while 
the Term was running,the Arreſtment was laid on,- and after the Term came, 
he obtained Sentence, decerning that Terms Duty to be made forth-coming, 
whereon the Queſtion being drawn in by the Tennent, if he ſhould be ſubject 
to pay tothe Arreſter, or to the Compriſer, The Lords Found, that thgCom- 
priſer being Seaſed before that Term, ought to have that Terms Duty. ſub 
ſequent, after his Seafin, and not the Arreſter, albeitthe Arreſtment was exe- 
cut beforethe Compriſing, whereupon the Seaſin proceeded, ſeing the He 
retor, who was Debitor, being denuded lawfully of his Right to the Land 
before the Term, by the ſaid Compriſing and Seafin, he had thereby Rightto 
the Dutics of the Terms ſubſequent, after his Seaſin, after the ſaid Tem 
was come, & as theDebitor from whom he Compriſed,could not ſeek thatTerms 
Dutie, no more could the Arreſter, who could not ſeek the ſame, but as the 
Farm or Dutie owing to his Debitor, who ceaſed to be Heretor, he being de- 
nuded of his Right by Compryſing before the Term, at which he might have 
Craved the Dutie 3 For, albeit the Creditor might lawfully Arreſt beforett 
Term of Payment came, yet the Arreſtment affected not the ſame, to the Ar 
ceſter,ſo that he might ſeek the ſame when the Term came, except at that ter 
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ſery. the Right thereof then ſubſilted with him, for whoſe Debt it was Arreſted, 
"ther as if the Terms Duty of Lands, Liferented by any, were Arrefted for the Life- 
icia] rentars Debt, and that the Liferentar ſhould'die before the Term of payment 
627, of the Arreſted Duty came, quo ca/# the Arreſter would get nothing, becauſe 
the Debitors Right became extin&; even fo in this Caſe, albeit there be great 
diffcrence in thir Caſes, yet ſo it was Found, and for the ſame Reaſon, another 
Creditor claiming the ſame Duty, by vertue of an Afſignation made to him 
by the Debitor, diverfe years before the Term Controverted, and before all 
the other Parties Rights, in and to the Duty of theſe Lands, of certain years 
preceeding that Term, and diverſe years to run after that Term, which Afig- 
nation was Intimat long before their Rights, and alſo the Afigney diverſe 
years in Pollefſion thereof, before the Term Controverted, and done for ſatis- 
fying his juſt Debt, yet the Compriſer was preferred: for the Aſhignation was 
not found a valid Right againſt a fingular Succefſorz and it was found, that an 
Alſlignation to the Duty of a Tack, Set by the Heretor, made to his Credi- 
tor, would not work againſta Singular Succeſſor, in and tothe Setters Here- 
table Kight, but that either the Compriſer, or other Acquirer thereof, or 
Buyer, would have Right to the Tack- Duty, notwithſtanding of the pre- 
ceeding Aſfignation, Clad with Poſſeflion. Actor. Craig. Alter. Lawtie, Hay 
Clerk. Vid: June 12. 1629. Gray contra Campbell, Ult, Feb. 1628. L.Cleig- 
borr, March 2g 1626. Gray. Feb, 16.1633. Harper, Feb, 13. 1627, Sa- 
wel contra Sumnel, 


Craig contra Sinclay, December 16, 1628, "OY 
Ne Margar-tCraig having obtained aDecreet before theCommillars of Edin- 
J burgh, againſt Oliver Sinclar, decerning him to take hef to his lawful 
Witk,and to Compleat the Band of Marriage with her, before the face of holy 
Lick,after which Sentence he gives Bond to her, to folemnize the ſaid Marriage 
betwixt and a certain day, and in caſe of Failzie, to pay to her 500 Merks, 
vaich Bond being Regiſtrat, ſhe thereupon Arreſted cettain Moneys owing, by 
theLadie Lowthiar to him, and thereupon Purſues to make the ſame forth-com- 
ing, which Action was ſuſtained forjpayment ofthe-Sum adjeRed in the Bond, 
for a yenalty,after the expiring ofthe day preſcribed by the Bond, and to make 
the Suns Arreſted forth-coming therefore, notwithſtanding that it was Al- 
ledged, that it was evident by the Decreets, and Writs produced, that the 
laid Olroer was the Purſuers Huſband, and ſo ſhe cannot have Afton againſt 
ber own Huſband : And next, it was Alledged, that no }Declarator was 
Wtained upon the failzie.3/y, It was Alledged,tbat pains adjected for fulfilling 
Marriage,are not allowed im Law, quia Mairimonis debent eſſe libera 5 which 
Alledgances were all epelled, and the Action ſuſtained at the Womans In- 
ance without Declarator, ſeing it was not ſuſtained, that they were Marr 
tdand the Action was allowed and ſuſtained,for payment of theSum adjected, 
INCale of failzie, becauſe when ever he ſhould compleat the Marriage, the 
un would return to himſelf, Actor. Craig. Akter.Belſpes, Gibſon Clerk, 


Ing/is of Mardifton contra his Tennents, Eodeme die. 
N a Removiog, Murdiſton againſt his Tennevtits, a Tack Set to the 
Defender, for certain years, the laſt whereof expired at the Term of 
Wninmeſs, The Lords ſuſtained the Warning made to the. Tack{-man to 
ove, and this Action upon that Warning, albett the Warning preceeded/ 
© Fealt-of Whitſandoy, before that Martinwas, at which Term the Tack cx- 
do that at the Term when the Warning was made, the Tack. was ſtand- 
urunout, notwithſtanding wbereof the Warning was allowed, feing 
fit it was made before the/V bitſunday,and before-the out-runing of theTack, 


"It was made to Remove at the Martinmaſs, and the Action was not _ 
x 
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ed while Martinmaſs was paſt, for otherwiſe the Tack{-man would haye 
bruiked a year longer than the Tack laſted. Yid. Ju 8. 1626, George 


Foulis. 
; La. Borthwick contra Scot of Goldlands, Eodeme die. : | 

N a Removing , the Purſuers Seaſin being of Lands lying diſcon- 

I tigue, and being Kelative to aCharter granted by the Biſhop of Sr, 

Andrews , whereby he had United all thir Lands in one Tenement , Which 
was the Warrand of the Sealinz The Seafin was not ſuſtained, ſcing none 
could unite Lands but the King, and no Subject could make an Union except 
the King had confirmed it, or had Originally given the ſame, and this Waslo 
Found, albeit the Defender, who opponed it, Alledged no K1ght in his own 
Perſon. Yid, January 16. 1623. Mr. Hary Aitkin, 
Straerly contra Lundie, Eodeme die. "0 
JN a Purſuit Straerlie againſt Lundy, to find Caution, or els to Remoye, 
was not ſuſtained, being ſought againſt a Defender, who was not Lybtlled 
as Tackſ-man of the Lands, for the Duties whereof the Caution was crave, 
but only that ſhe Poſleſf:d as Relict of him, who was once Tack(-man, albeit 
the Tack was expired, which was not ſultained, ro import this Concluſion, 
Actor, Aiton. Alter, Cheap, Gibſon Clerk, Vid. Feb. 23. 1622. Sir. Jokn 
Carnegy , 
L, Granton contra L. Collingion, Eodem die, 

Of Grantor being Charged by his Father in Law, after his Daughters 

. deccaſe Spouſe to Grantor , to fulfill that part of the Contracto 
Marriage , whereby/ he was obliged to imploy on Land a Sum of Md 
ney, and to- procure himſelf and his umquhile Spouſe Inteſt in Li 
rent,and theHeirs gotten betwixt them in Fee; the Reaſon he Suſpendedupon 
was, that his Wife being dead, that part of the Clauſe ceaſed, and-for hisown 
Infeftment, it being conceived in hisown Favours, he could not be compelled; 
and as to Infefting of the Heirs of that Marriage, none could Charge therefore 
but as Heir to him, and none could be his Heir, he living 3 This Cauſe was 
not decided, but'the Lords mclined to Judge, that the Suſpender might be 
compelled to Infeft himſelf, and his Heirs of that Marriage, as the Contratt 
bore, which being fulfilled once, fuch Perions as might be Heirs, might 
claim the benefit of the Infeftment when the time fell, whereat they might 
ſeek the ſame by Law, but the Cauſe was not decided. Aftor. Aitor. Alter. 
Stuart. Gibſon Clerk. Vid. Jan, 18, 1622. L. Silvertounhill; & Fan, 27+ 
1630. Turnbull contra Colmeſliez & July 9. 1630, Peitch, 

Memorandum, July 7. 1632. In a Cauſe of the Bairnsof umquhile Sir Jane 
Young, procreat of his ſecond Marriage, againſt the E1deſt Son of the ſecond 
Marriage: This ſame Deciſion was obſerved,that theHeirs of that Marriage,! 
they were Defigned inthe Contra, were Interpret and Suſtained for Baill! 
of that Marriage, albeit they were not ſerved Heirs. Gibſen Clerk. 


Chalmber contra L. Craigievar, Decem, 17, 1628. 
N adouble Poynding, Chalmber againſt Craigievar , for the Feu-Dutie « 
certain Lands holden of the Abbacy of Lzndors, which were claimed c 
the one Part, by him who had the Right of Erection of that Benefice, a0 
on the other Part, by a Penſionar of the Abbots, to whom theſe Feu-Dutic 
were ſpecially Aſſigned,for payment ofthe Penſion, the Penſion being gril 
ed to the Penſionar for his Life-time, cam poteſtate transferendi in ali 
mortis, and'to Endure. for the Life.time of that Alligney z and the Penfiona 
ork transferred the ſamein the Aſligney, three years before his deceale; 
c 


ranſlation appointing his Entry to be immediately after bis d 6 
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the Cedents ſelf retaining Poſſeſſion after bis Tranſlation, all the time of his 
Life-rime: The Lords Found the Tranſlation null, becauſe it was made tothe 
Aſfigney, as ſaid is, to-begin after the Cedents deceaſe, and ſo was conferred 
to an unlawful time of Entry, at which time it could not have beginning; for 
76 it was Found, that ' it ſhould have been conferred to atime, which ſhould 
St, have begun to the Afﬀigney, in the Cedents own Life-time before: his deceaſe; 
ich neither was it reſpeQed, which ' was Alledged by the Afſſigney, that ſeing the 
none Wl Penfionar had power to transfer in articulo & ipſo- momento mortis, which if 
"=P he had done, the Afſigney could not have bad thereby aneffeual Entry,bur 
"_ after his deceaſe, that therefore the Tranſlation to begin immediately after his 
on i deceaſe was alike, 'and could notmake it null therefore; and alfo he Alledg- 
ed, that the AſMgney, fince the Cedents deceaſe, had both a'Decreet of Let- 
tersConform ſtanding,and alſo conform thereto had been threttierh years in Poſ: 

move, MW ſeſſions fo that in this Poſleſſor Judgement his Righe after ſo longtime could 
belled I not be ſummarly annulled, which/Alle@gance was Repelled, and the Afignas 
ave, MW tion Found null, becauſe the beginning thereof,was not at a time before the 
albeit Wl deceate of the Cedent -. In this Proceſs, the Princip)e: Penfion being quarret- 
uſion, WM 1ed, becauſe conform to the AQ of Annexation, 1587. it was not clad with 
; Join WM Pollefſion or Sentence before that Act, as 1s thereby required; and as is pro- 
nded by the Act of Parliament x 592. and 1594. Which Acts declares Penfi- 
ons Null out of Benefices, and Kirk-Lands, not Authorized with: Sentence, or 
Polleſhon before the year 1587. The Lords Found, that either Decteet or 
foleflion of the Penſion. ought tobe Alledged,(ifitſhould be ſuſtained )be- 
kite that year 2589, And becauſe the Penſionar Alledged bis Pofleſſion ofa 
Patof the Penſion,out of the Duties afſigned,of a Term before that year, the 
lane was ſuſtained, and was not found neceflar to Alledge-Poſſeffion. of the 
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jphters 
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__ whole Penſion, opd, of more years before that year 3 and this, Poſſeſſon of 

lied; WY ne Part, viz. T hat one Part of the Feu-Duties,: Afigned forthe Penſion, 
Tn vas payed to him, was found probable by Witneſſes, without neceſſity to prove 
- oo be lame by Diſcharges or Writ 3 and alſo the Fey-Dutiesof the Pegſionars 
. M be WY 24m Lands, being lugred to himſelf,by the Penſion it ſelf, in ſatisfaRion of the 
nA .+ WF *enfion pro tanto, his Retention thereof in his own hands, was ſuſtained as a 


- ot Wl ficient Poſſeſhonz, neither was jt found neceſſar; that the Penſionar ſhould 
7b WI bc Conyelled to ſay, that he hal Poſſeſſion of:the whote Penſion before the 
| FT jear 1567. for the Poſſeſſion of one Part thereof was found ſafficienty to 
' ,-, WM 2llain the Penſion fox the whole, and toexclude the Nullity objeRed by the 
an. 27' 8 13s of Parliament - foreſaid. Ador, Advecatus Nicolſon.” Alter. Stuart $c 
lord. Scot Clerk. Yid. Feb, 28, 1628. eManld.contra L, Mathers, 8 Pe- 
mi! Jae 1622, Tennents of the Biſhops Lands of «.berdene, vid, for this 

mary 14. 1630. Hunter, | 

' Le Johnſton contra his 
1h; 5 Pt 
| {* from the Lands 


Ir James 
» {econ 
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[erinetits, Decemb. 18. 1628, 


+ fn having recoveredDecreet againſt theTennents,to Remove 


1 


by themy(o far as pertained to him in abſence of 


ie of Defenders, and they Suſpending,. that they bryiked, that part pertaining 
ourt blimwitht Rave ſame. Lands, pertaining fererablyro the. Viſcount 
| nu.arrig 3g L 0 indioiſe that there being threg Heretors,Por- 


ers of the Lands undivided, they knew notthePurſyers part, from the reſt, 
Wt they might Remove therefrom. This Reaſon, was rejeced, and the Letters 
nd orderly proceeded, in Feſpe® of the: Decreet ſtan hich couJd 
p taken away by Suſpenſin, whete there beboved tobe. Jgoation of 
£$to prove, bur was.reſerved to.be tryed. by way of Redufion., AQor. 
4 ghame, Alter, Scot Clerk. Yid, 6/1 
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. Gemmillcontra Boyl, January 8. 1629. 
N an Advocation, the Procurator-Fiſcal of Glaſgow being Executor Decer. 
ned toa Defun&,and purſuing the Debitors ofthe Defundt for payment, be. 
fore the Commiſlar of Glaſgow, and the Caule defired to be Advocat, becaule 
the Procurator- Fiſcal was Brother tothe Commiſlar,and ſoby the A& of Pax. 
liament 1594. 4 Brother could not be Judge in his Brothers Cauſe purſued before 
hiw. This Reaſon was ſuſtained, and found Relevant, and the Cauſe waz 
Advocat; for albeit it was Anſwered, that the Cauſe was Intented at the Pro, 
curator-Fiſcals inſtance, who was Brother to the Judge,yet hePurſued only r4; 
tioneOfficii, and the profit would not redound to him,but to the neareſt of Kin 
to the Defunt, Likeas the Procurztor-Fiſcal Declared by the Procurator 
Compearing for him in this Advocation, that the Purſuit was not to his own 
behove, and that he Renounced all benefit which he ſhould recover thereby, 
in favours of the neareſt of Kin: yet the Reaſon was ſuſtained,ſeing he remained 
ſtill Furſuer,and that his Brother could not be Judge in no purſuit, wherein he 
might have intereſt ; But he might ſurrogat one in his place, after he waz De. 
cerned, who Confirming, or obtaining Licence from the Commiſſar, or the 
Biſhop of the Dioceſsto purſue, might then purſue before that Judge: butthe 
Frocurator-Fiſcal being Brother to the Judge, and being undenuded, if none 
ſhould ſeek the Gear,as neareſt to the Defun, and ſo thereby the ſame ſhould 
remain with the Progurator-Fiſcal, it were againſt the Law that the Brother 
were Judge in the Brothers Cauſe ; And this was alſo found, albeit the Canſe 
deſired to be Advocat, was referred to the Defenders Oaths, without furths 
Procefs. Actor. Mygil. Alter, Gibſon Clerk. 


Kinlech contra Finlaſon, Eodem die. 
You Kinloch being made Affigney by Robert Finlaſon to the Maills of at 
Houſe for certain years, purſuesthe Indweller for theMlaill, who Alledg: 
ing payment to one wha Arreſted the ſame for the Cedents Debt, and whohat 
obtained Decreet thereupon againſt him 3 And the Purſuer Alledging, that he 
_ was made mala fide, his Afſignation being both made and intiqutt 
ore the Arreſtment : It was queſtioned if this Intimation was ſufficient, to put 
him in als fide to have dit thereafter, ſeing it was only made at his Dye 
ling-houſe, and a Copy delivered to his Wife, at which time the Defender wa 
out ofthe Countrey,whereby he Alledged,that the ſaid Intimation ſhould ha 
been made at the Mercat-Croſs ofthe Head Burgh of the Shire, within which he 
dwelt, and at the Peer and Shore of Leith; as in all Citations of perſons wh 
are out of the Countrey, This Tntimation being Alltedged to be more materia 
and torequire more ſtri® formality than. Citations, and the danger being great 
er3 but this was not Decided. Y7d, 4 June 1631, Jackcontra Chr 


. _ Browncontra Nicolſon, January 9. 1629: phe: 
Biz theDefender being purſuedfor 200 Merks,for the price of an Hor 
bought by him from the Purſuer; and he excepring upon his Minot 

the time of the buying of the ſaid Harſe, and heavih urators then who ed 
ſented not, and in his Lefion and Circumyention the Horſe beirig Cooke 
when he wasſold, and thathe offered torender him as whole ay he Tcive 
him: This Alledgance was Repelled,and theAQion fuſtained,and iews Poul 
thata Minvrs Block for a Horſe ofthis price,inreſpeR ofthe DefendetvFlta 
who was Laird of Cockburnſpath, might ſub(iſt and take effeR, notwith 
ding that theCuratars confented not,and the Alledged Lefion,and offer of 
ſtitution was mot wn or ſeing it wasnow made pendente tite, w | 
a year paſt fince the er received the Horſe, fince the which time heh 
madeno ſuch offer.” ARor. Nicolſon. Alter. Hay Glerk. Bar 
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Baron of Brughton contra Kivcaid, Eodem die, 

Incaid ofWari being purſued before the Baron» Baillic for r&& 
—_ K he having Advocat thePurſuit to the Lords,defiring that in reſpett of the 
cauſe Ml ignorance of the —rre? x —aar the conſequences of the matter, vis, a Pur- 
CPar. Ml fuic or bis life, that the ſame ſhould be cake to the Juſtice-General,or ele 
before I that the Lords would adjoyn to the Baron-Baillie fame of thejr number, or 
e was Mont others ofskill and knowledge. The Lords, in reſpett the matter was. | 
ePro. Criminals thought that they could not Jud ze thereon, bh alligned aday 
ily rs: Wo the Defender to Supplicat the Lords or Secret Coungil in the matter ; and 
of Kin Minthe mean time ordained the Baron-Baillie to ceaſe, while the Councils  piow- | 
rators Wire were therein known 3 and if betwixt and the faid day nothing ſhoul 
is own ſhown by ihe Defender ta the Lords, concerning the Secret Councils proceed- 
xereby, Ming thercin,then they would return to the Procels, and do Juſtice anent the Re-. 


mained wm to the Juſtice-General, or to the Baron,the matter as appertains,and as 
rein he the Parties ſhould crave Proceſs that day. AQor, Primroſe, Alter, Crajg. . 
yas Des cds Clerk. 


Salmond contra Comrtie, Eodew die. | 
Decreet being obtained before the Town of Edirbargh, againſt a Party | 
bolden as confeſt, who was Warned to Compear by the Town-Oflicer : 
on 60 days, be thenout of the Countrey z it was Found that that De+ : 

t was null, becauſeno Inferior Judge had power to Summon a Party out? 
ithe Countrey upon 60days, without a preceeding,Warrand obtained by the- 
her from the Zords, to Summon the Defender as out of the Countrey, = 

:ſfach Warnings cannot be made by naked Warrand of an Inferior 
ts was not clearly Decerned, but the Lords inclined to this Deciſion $ 
vuſual in Inferior Judgments: to crave thir Warrands, when Parties out of 
Countrey are Summoned upon 60days; but in this Proceſs the Parties were: 
lined to te their Rights, ts. without iaſpelt 10. the Downer, Ator. +: 
if, Alter. Craige Hay Clerk. Vid. 7 Feb, 1629, Town of Irejve. ; 
Nibet contra Nizbev, January 13. 1629; 


Decreet being yen againſt a Party aslawfally Charged to enter Heir, 
A aer the Defender C Compeared, and took a day On Renuncie” 


tion tobe Heir, and the Tere be being Circumduced, for not of the 
ould have Renounciation,and ſo Decreet given, which being thereafter z upon' 
Produdtion of a Renounciation. The Lords Found, that the ſatne Tape be re- 


__ by way of SINE ReduQion,and received the ſame, albeit 
the Decreet was __ himyfor not producing after aFermAſligned 'y 
bim for that &ffe&ty and & o againſt him Cotpeating, he being'then Major, 
)Suſpended'the ſaid Decreet,upon ProduQion thereof, Aor, Start. Alters 
(rig, G Gibſon Clerk. Yid. July 20. 1636, Harvy contra Baron, andthe caſey 
tdere cited. June 12, 1631. T ailzefer, 


Finlaſon contra Kinloch, Eodew die. 
Inloh being made Aſligney by Robert Finlaſon , to the Mails of a 


g 010% Houſe pertaining to bim , and the Afignati ns timat to, the 
e eg al _ Creditor to Robert Nl Arreſted tho 
wit F Mails, after the ſaid Intimation, for fatisfyi ng a x: ircg Debt, 
_— LU kcerned - againſt the ſaid Robert; and Won, 4 .jl Arre ſtwent recover- 

4h Sentence, &Nitence, and u pon the Sentence .goin nd, for CREW! there- 
ere the tes bavin og pſd: On Ales, io te Ne 

ment that the (9 j01 

ime he! brtvar ou to be preferreds albeit the, ded, that nothing 


followed upon the. ſaid Intimation, ay Ai Sitgence done thereupon 
" FO" "Ry by 
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by the Afigney, whilethis preſent Purluit moved by him agairſt the ſaid Poſ. 
ſeſſor, which wasnot Intented untill after his Sentence and ' payment, ſo that 
his prior Diligence qu? ſtbi vigilavit , was Alledged, ought to be preferred tg 
the Aſfigney,who did nothing by the ſpace of a year,or little leſs, after his Intj. 
mation, even as when many Arreſtments are made by ſundry Creditors, not 
the firlt Arreſter, but the firſt Doer of Diligence upon bis Arreſl ment,is to be 
preferred, ſo not the firſt Intimation, which is of no greater force than an 
Atreſtment , | but the Diligence ought to be Repelled, notwithſtanding where. 
of the firſt Intimation was preferred. Agor. Lermonth. Alter, Mowat, Sy 
Cterk. Vid. 8 January 1629, betwixt thir Parties. 


Roſs contra Butler, Eodem die. 

Decreet of Removing being recovered by Mr. George Buller, againſithe 
A Reli of Alexander Yanſs, which being Suſpended, and one Yanſs be. 
ing Cautioner for obedience in the Suſpenſion, and the Suſpenbion being 
difcuſt, arid the Letters found Orderly proceeded, and upon the AQ of Cauti 
on, the Cautioner Denunced, -and Charged for not obeying of the Decree, 
by the ſaid Relit,and thereupon the Obtainer of the Decreet, by command to 
the Sheriff, conform to the Lords Letters, being entered to the Poſſeſſion ofthe 
Lands in July, at which time the Corns were Growing upon the Lands decers« 
ed; and thereafter that Cropt being Intrometted with, by the Obtainer ofthe 
Sentence - The Eſcheat of Pave, Cautjoner in the Suſpesrſion, being Gited, 


ahd Declared, the Donatar, by the ſpecial Declarator, ſeeks the CornsIntro- 
metted with by Butler, Growing upon the Lands, as ſaid is, when heentered 
thereto, to be payed tohim as Donatar, the ſame being the proper Cotnsof 
the ſaid-Rebel, who was Cautioner, and which was ſown thereon by him or 
the Lands, and'the Lands being Poſſeſt by him, diverſe years before that Cropt 


and- no Decreet of Removing' being - given againſt him, nor of ſucceeding i 
the" Vice of the Relit, who was decerned: The Lords ſuſtained the fad 
Aion, and Found, that the fajds Corns pertamed to the Donatar, and nottc 
him who had obtzined,the,Sentence, - albeit he Alledged, that he having the 
only Right tothe Lands, and ſo found by Sentence,whatever was ſown there» 
on ſolocedebat, and pertained to/hiw, and came in the place of the ViolentPro- 
fits, which belopged 49 him by vertue pf his Decreery and that the ſaid Re 
bel could qualifie no Right in bis Perſon to the Lands, by vertue wherect 
he might maintain.his Poſſeſſion, and he was not, Rebel the time of hisIn- 
tromiſſion,: ang: by his becoming Cautioner for the Relit,decerned to Remove, 
he could not aſeyibe the.Fofſeſion to himſelfgwhich; revera pertained tothe ſaid 
Kelict, who.had.a pretended Title of Liferentz, which Alledgange, was Repel 
led, and the-Purſuit ſuſtained, in reſpeR of the Rebels Poſſeſſion, offered tc 
be proven, at the time of the, Warning made to the Relift, and ſenfine, and o 
the Cropt Lybelled 3 and it was not found. neceſlar to -Alledge, that he Poſſe 
by vertue of a Right to the Lands Lybelled;for the Lords Found that theCom 
being Sown aftera Decreet of Remoying, by another Perfon, againſt whow nc 
Decreet was given, albeit the Perſon'who did Sow'the fime, had no _Kig 
to, the Lands, wherein they: were Sown,' and that, his Poſſeſſion could 00 
have beer, maintaitied if fe had been Purſued, either to Reniove, 0 
ſucceeding jn the Vice, "yet that the* faid Corns pertained to hitn wh050% 
ed the ſame, and Canlſequenely to the Donatar to his Efcheat, and that th 
ſame could,not be.Intrometted with by him, who obtained the 'Decreet 'C 
Removing, t he ſame not being giver, againſt 'the Parry who Sewzhe Land 
and that his Entry to the Poſſeſſion, by vertue of Chargesto the Sheriff hers 
upon,could notgive tim ighe to meddle with the Corns Growing thereupo 
pertaining to atly other Perſon, than that Perſon againſt whom he — 
entenc 
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c-ntence of Removing. Aor. Neilſon & Mowat, Alter, CAiton, Gibſon 
Clerk. Vid. November 21; 1628. Bruce contra Bruce. 

L. Corsbie contra Shaw, January 15. 1629. 


Pol. 
that 


ed to Rieves being Impetrat by the Laird of Corsbie, for Serving him Heir to 
lots one of his Predecefſors, before the four Macers, and the Lords havirlg 
CY ioyned four Advocats with them, two nominat for the Laird of Corsbie, and 
to be - o for Shaw,who Compeared,and oppouned againſt the Service,and being ad. 
man WF nted for his Intereſt therein, he being Heretably Infeft in the Lands, where= 
pn unto Corsbie craved to be ſerved Heir to that his Predeceſior, who was Infeft 
» UC 


thereing and he AJledging, that that Predeceflor was a Baſtard, and ſo ſhe 
could not have an Heir,nor he be ſerved as Heir to himg And the Aſlefiors 
differing'in Judgment, and being of contrary Opinions, and craving the Lords 
nſuthe MW Advice therein, by their Supplication given in for that effec, whereupon they 
1s be» MW being heard in preſence of the Lords, the Lords gave Advice,that that Alled g- 
| being MW ance (hould not ſtay the Service 3 For they thought all that the Exception of 
Cauti- Baſtardry, by the 94. AQ of Parliament 6. Ja. 4. is Ordained to be received 
ecrect, WF apain!t the Service, ought to be underſtood of the Baſtardry of him, who Im- 
and to petrats the Brief, and not of the Predeceſſor, to whom the Party deſires to 
n ofthe Bi be Served Heir, ſpecially inthis Caſe, and Caſes of Antiquity, where the Pre 
decern* Bi decefſor was deceaſt many years before, as in this Caſe, where he was dead 50 
tr ofthe years before; for if this Exception of the Predecefſors being Baſtard, were 
\Gittec, Bi received, it would be a way to ſtop all Services. AQor. Craig, Alter. Neil(on. 


1s Intro» La. Aiton contra Hume, Fanuary 21, 1629. 


A He Wife of an Huſband being lafeft in her Conjun&-tee Lands,the HuC. 
_ T band dicing after the Whi:ſ-nda;, and before the Martinmas, the Lands 


merein ſhe was Infeft, being Sold by the Huſband after the Infeftment, and 
ſhe Purſuing the Buyer for the half years Duty of the Lands, alſwel for the half 
of the Duty payed for the Graſs, as for the Duty payed otherwiſe for the 


t Cropt, 
eding 


| the la Lands, the fame being Set by him, who had bought the ſame from her Huſband, 
_ for a Silver Duty to be payed for the Hay and Grafs at Whitſunday, and for a 
gr Vicual Duty to be payed of that ſame Cropt, at the Ordinar Terms of pay- 
mt = og of ViRual;z and the ſaid Silver Duty being payed to the Herctor at the 
-reyP! Whitſunday, before her Huſbands deceaſe, before which time the Hay was 
pa —_- Mown: It was nevertheleſs Found, that albeit he was only Singular Succeſſor 
Hi _ to her Huſband in w_ Right of the Lands, who was Conveened, and that the 
EO Tennent of theGround wasnot Conveened,nor yet the HusbandsHeir; And al- 
he cad beit the Whitjundays Terms Duty was payed before, as ſaid is,yet that the Relit 


by vertue of her Right, had ARion againſt the Singular Succeſſor , for the 
whole half of any Duty payed for the Lands, albeit her Huſband deceaſed after 
tbe whole Whitſundays Patie was payed, for that whole years Graſyz and 
atthe whole half Duty of theſe Lands was due to her, ſcing the Husband 
before the Martinmes;tor that Whitſanday interrupted is compred for the 
Ext years Duty,and not for that year wherein he died; AQor, Craig &Stuark 
Alter, Aiton, Gibſon Clerk. Yid. March 9. 1631, Lady Hattonhall, 


could nc Scot contra Turnbull, Eodem die. . _. 


zve, Or Na Reduction upon. an Inhibition, tor Regucing of a Diſpoſition of Lands 
who6$0! made after the Inhibition,was ſuſtained, albeit the Defender Alledged, that 
d that ih lame was madeto him, tor ſatisfying, of a Debt of, Money, owing by the 
Jecreet 'C MProhibit,who was a Common Debitor to both Parties,a1d which Debt 


g ofa date lonig-anteriorto the [nhibition,as it was lawful to him, 


Wowing to him by Obligation long before the Inhibition, to that the Obli.. 
Pion bet 
Eff 4 ro 


416 TheDeciſrons of the Lords of Seſſion, 1629. 


to have taken paymentof his ſaid anterior Debt, after that Inhibition, {© it 
was lawful to him to receive the ſaid Alienation, for ſatisfying of the (aiq 
Debt, the ſime being made ex hac cauſa, and for ſatisfaCtion thereof, anq 
bearing to be due for that Cauſe, which Exception was Repelled, and the 
Alienation after Inhibition was Reduced, albeit the Bonds for the Debt Pre- 
ceeded, ſeing the Bonds bore not, that the Debitor was obliged to give the Party 
Creditor an Alienation of theſe Lands for that Sum, but was made upon borrog. 
ing of Money 10 be repayed again 3 And albeit it bore alſo, that the Debitoy wi, 
obliged to Infeft the ſaid Defender in an Annualrent for his Money,ont of any of lis 
Lands, which was Found, could not ſuſtain the Heretable'Altenation, mage 
after - the Inhibition. Actor, Stuart. Alter, Cunninghame & Scot, Gibſon 
Clerk. Vid. Jan. 24. 1629, Dickſon contra L. Oriill ths 17, 1629, 
Blackburn, Feb. 22, 1631, L. Corslie. 

The like Decilion was done in terminis, March 19, 1633. Kennedie ang 
Irvin contra Captain A»nazd, in a ReduQtion of a Diſpoſition of Land, wade 
by the Common D-hbitor to one of his Creditors, for ſatisfying of aÞgt 
owing before the Inhibition, and the Debt whereon 1t was Served, notyith. 
ſtanding whereof the Ditpoſition of the Land,dore after the Inhibition, wa 
Reduced, by the {cond Creditor, Server of the Inhibition. Actor. Davidjy, 
Alter. Mowat. Gibſon Cierk. 


K, Advocat & L, Clackmannan contra Livingſlon, Fan, 22, 1629, 
N an Action purſued by the Kings Advocat and the L, Clackmannas agiinkt 
] Livingſton of Barownie, to hear and fee it found that the Defender ha 
taken more than ten for each Hundred in a Wodſet, acquired by him fron 
Balnamon who was alſoa Creditor to Clackmannan, and who had Compryſec 
the Lands Wodfſer to the Detender, and therefore that che Right of theSum 
for which the Defenders Wodfſet was acquired, pertained to the King, cog 


form to the 247 AR 15 Patl, F4, 6, which A was the ous of the Li 


bel, This ARion was Suſtained at the Kings Advocats inſtance, albeit there 
had been no Party to affiſt the Purſuit, and to concur with the Advyocat, anc 
albeit no Donatar was conſtitute by the King,to whom theſe Sums were gifted 
Actor. Advocatus, Alter, CAiton, Hay Clerk, 


Maſterton contra Robertſon, Eodem dic, __ 
| A N Exception of Poynding was Suſtained to Eleid an Aion of Spuilzie, 
| albeit the Goods were Intrometted with by the Defender at his own hand 
by the ſpace of three Houts before the Officer who Poynded came, or entered 
to any Att of Poynding , andalſo albeit the Sheriff who direed the Precept 
of Poynding was not in Office, nor Sheriff at that time when the Precept 
Execute, but that the time of the Poynding there was another Sheriff wiud 
was not RefpeRed, but was Found that a Precept dire& by a Sheriff befor 
albeit'not Execute ſo long 2s he was in Office, yet might be Execute thers 
after in the time of the next ſucceeding Sheriff, without any new Precept £ 
be diret by him, for that would put the Subjeds to unneceſſary Charges, * 
there was tyw'o years almoſt betwixt the date of the Precept and the &i 
Execution, yet the ſame was nevertheleſs Suſtained, Actor, Alter 
Nairn, GibſonClerk, 1.948 V1 
Fairbairn contra Kells, Eodem die, Ts 
H Envy Fairbairn being Warded in the Tolbooth of the Cannongattsi0 0 
payment of aSum owing to Bartholomew Kello contained in his/99 
and eſcaping out of Ward, and Sentence recovered againſt the Baillie eee 
on for payment of the Debt; thereafter the Bond is defired to be Reduced © 


Fairbairy, apon a reaſon of his Minority, and the Creditor having Sammone 
the Purſuer, he being out of the Country, to give his Oath de calumnis 


| 
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the Reaſon, with Certification, and this Redactiog beiog defired to be tranſ- 
ferred in the Cantioner for the Jaylor, who was decerned to jonas the Baillies; 

nd it was Found that it ought to be Transferred, and that the. Cabrioner mighe 
the inſiſt cheteoty even a5 a C:utipnet #91 Transfer aSuſpenſion, tho the Principal 
res would not infift thereon, who raiſed the ſame, or as a fi Foo oular, Succeſſor mi we 
arty Wl fork Transferring of that which was compe ept to his redeceſſgr, and a 

row- WM {he Raiſer of the Reduction were holden as Confeſt upon his Oath de mr 24M 
war WM 4 would fant the Defenders defiteby his Compearing, yer that ought not to 
f tis prejudge the Cauntionet to infiſt and pore the Reaſon, Acor, A'gil., Alter, 


nade | Nutr, Vs, 6 March 1632, Redytks conitta 
”m Scrimzromr contra, Lowſon, Bode die: 

— q  Debitor being taken by Letters of Caption, , and ready to be Incarcerate, 
Ny anocher gives-hig; Bond to the Creditor to Re-enter him, becwixr'and a 


_ certain day in als g00d Eſtate to be Incarcerate then, or elle to pay the Sum; 
Da, whereupon the Debitor being Liberte, thereafter the ſaid Debitor after the 
: giving of the foreſatd Bond, and before the day appointed therein for the Re- 
entry,obrains Suſpenſion of the Charges for that Debr,tor the wh Caption 
na afed ; after the expiring of the day of vel 2 the perſon bound. far 
the tailzie of not entry,contorm to bis Bond, being c harged to to. pay, the Sum, 
nd he boy upon an offer yet to. re-enter him jn as good Eſtate as he wes 
in 2t 'that day, wherein. he was bound to re-enter him + This offer was Suſtai 
Xl, and Admitted ro purge the Fiilzie, albeit jt was long atter the day. in 
bnt ;" 3nd thereafter the Creditor Alledging, that he was not in als 
Ure 3s he was in,vhen he was Note he Warding upon the ſaid 90g. 
kanſe fince .chac time he bad obtained a Suſp ogg which was an Impedi- 
kent. har the Crediror could not Incatcerate þim, . This Alledgance was oe 
lled,and the Dehitots obrainlng d Suſpenſion was not Found 2 Cauſe, w 
the Debiror could” be tepute in : wiſe Eſtate ſeing Caution was found 
he Suſpeh(Gon,ag2inft whom the Creditor would. obtain Execution, lt. 
beafion ſhould | Tilculs in his favours ; 'but it would appear hat this ſhould! _ 
haveliberate the pefſon boand'ro ans. che Debitor;for if the Caurioner in 
Gulyenſivn was cot an{werable to-pay-the Debr;: the Creditor would be pr 
J.dged, who would not find the Debiror fo eaſily to be 4 ended, 2nd puc 
again in Ward 1 'fo that [x might'feerk reaſonsble;thir if t Suſpenfion ſhould 
diſcuſs in tivouts of che Credicor,thar he who was bound to encer hith, ,hould 
he bolden ro encet him) /e# 5aſs- tothe 'Cedirot'ts be muy fog. Clerk, 
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which he was compelled to pay,was by vertue of a Bond made by the Husbang, 
expreſly bearing payment of the Sum,owing by him for the price of the ſame 
Land, whereas if x Bond had not made ſpecifick mention, that the Sum was 
owing by the Defun& for the ſame cauſe, viz, for the price of theſe Lands; 
the Lords would not have ſo decided; for if the Price had been provided by the 
Defun& to the Seller of the Land, and if he had borrowed the Money from 
another to pay the ſamine, and that he had remained at his deceaſe Debitor 
therein to that Creditor, the Bond making no mention that that Sum was box. 
rowed tor the Cauſe of that Alienation, eocaſu the Burthen of Payment of that 
Annualtent of thatSum ſo borrowed, would nor 1y upon theReli&,bur ſhe would 
have her Liferent free of that Burthen ; and the Contra& bearing, to Provide 
to her her Liferent of all Poſſeſſions purchaſed by him , it was queſtioned, if 
that ſhould extend to Tacks acquired by him, but that was not decided, Adar, 
Oliphant, Alter, Craig, Gibſon Clerk, Vid. 3 Fuly 1627, La, Dumfermling, 
_ the other Caſes there cited, 


Dickſon contra L, Urthill, Eodtm ate, 
Wo Creditors to one common Debitor contencing for a Sum owing tg 
them, It was Found, that an Inhibition uſed by the one Creditor 2, 
oainſt the common Debitor, was no Impeciment to him to make, nor tothe 
other to receive an Afſignation to that Debt controverted, albeit made zfter 
the Inhibition Execute, the ſame being made tor ſatisfying of the Debt owing 
to that Creditor before the Inhibition, albeit the Inhibition might be an Im- 
pediment to the common Debitor, to contra new Debts after the executing 
thereof, which might hinder the Inhibifet in bis lawtul Execution,competent 
to him by vertue of that Inhibition, which would appear to be underſtood 
nent contraRing of Debts thereatter,which,may affe& Heretable Rights,where- 
upon Inhibition only ſtruck, but not for Movables which are atteRed ni 
vbther manner of Diligence, Acor, Advoeatue & Craig, Alter, Nicolſon & Gi 
'ſon,' Gibſon Clerk, 7id, 21 Fanwary 1629, Scot contra Turnbul, where the 
<contrair appears done, 22 March 1623, L.Braco, 


L4uld contra Smith, Fanuary 29, 1629: 

'Oþ' being made Aſſigney to a Debt owing to the Cedent, and therealtet 

the ſame Debt being arreſted by another Creditor to the Cedent, the 
ſaid Cedent being Bankrupe, and the Diſput being betwixt the Arreſter and 
the Aſfigney, the Afigney craving preference as anterior to the Arreſter, and 
the Aſſignation being made for Debts owing by the Cedent, and for ſatising 
ſome others of the Cedents crue Creditors , -it was Found,that if the Afigney 
could not inſtruc by Writ, that the Cedent was the time of the Affignacion 
bitor to himſelf, 'that the AMignation could not be Suſtained, and it was mt 
Found ſufficient Probation of cheDebr,thar theAſſigney offered to give hison 
Oath thereon, alledging no other Probation to be required by the At of Palit 
ment anentBankrupts, which the Lords Found was not ſufficient, but was Foun 
ought to be Proven otherways than by the Aſſigneys Oath, ſpecially becaul 
there was evident. Preſumptions of Fraud, qualified betwixt the fad At 
ſigney and the Cedent, who were confident perſons, being two Brethren, 
there were ſome circumſtances qualified, whereby it appeared that there waS1 
mulation berwixt them, and conſequently that the Afligney could not D FD 
the ſame-by making ele@ion,to pay ſuch of the Cedenrs Creditors as be, p16 
ſed, and thereby to prejudge another Creditor, and which. other haying Þ 
relted and Compryſed that ſame Debr affigned, albeit acer the Aſbgn®) 
denuded in favours of otherCreditors, whoſeDebts were rrue and inſtryg%,) 
the ſaid Creditor Compryſer was preferred as (aid is, becauſe of the « In" 


Adgnatic 
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Affignation made by the one Brother to the other, who could not ſhew any 


Nebt owing to him tor which it was made, Gibſon Clerk, Vid, 12 Feb,1622; 
penniſtoun contra Towng, and the Caſes there cited, 22 Fanuary 1630, Hope 


5 yingle Contra Mark Ker , 

e Gibſon contra Kowie, Eodeme die. 

m WM: x Decreet Arbitral being Subſcribed by one of the Judges, to whom the 
or two Parties had ſubmitted, he being one of the four Judgesto all which 


r- MW; was ſubmitted, they agreeing together, and the ſaid Judge having Sub- 
at WW (cribed as Notrar for both the Parties Submitters, and alſo as Judge foreſaid, 
Id We fame was ſuſtained, ſeing it was for a matter of ſmall concernment, viz. 80 
de Werks, and betwixt two Friends, which were but poor men, and done in 
it WLandwart, out-with Burgh, where Nottars are not frequent, Actor, Gibſon, 
or. Walter. Gibſon Clerk, 


" Kefie contra Winraham, Eodeme die., 


' A Decreet of Deprivation pronounced by the Biſhop of Duzkel againſt 
A Robert Winraham,as one of the Prebendars of the Chappel-Royal,was ſu- 


Z tO WMined, thoit was quarrelled by wayof Suſpenſion, becauſe the Biſhop who was 
t 4+ Wudge was Rebel at the giving thereof, and ſo had no perſon to Judge, which 
Pu  Repelled after Sentence, the ſame not being proponed before the pro- 
after 


punciation thereof, . Barbarize Philipp#s 3. ff. de officio Pretorum, 


Lands contra Dowglaſs and Lands, Eodem die. 
He Father as Adminiſtrator and Tutor to his Son, who was Heretor of 


urinh a Tenement in Edinburgh,having Sett a Tack for certain years, for pay= 
—_ ut of a Duty yearly therefore to the Father, in name of his ſaid Son, as Tu- 
h tad Adminiſtrator to himz and this Tack-duty being Aſſigned by the Fa- 
| 0" Wiſer to one of his own Creditors, for payment of his own Debt, which Duty 
bs no ſought by the ſaid Aﬀigneyy it was found, that the Father as Tutor to 
+ the Son, albeit he might yearly receive the ſaid Tack-duty, and Diſchargethe 


Kk(-man thereof valiably, and that the payment to the Father would re- 
© him, yet that he could not Aſſign the ſame Tack-duty to his own Cre- 
tor, by paying of his own Debt with the Pupills Goods,and therefore would 


ereaiter dt (uſtain the Aſſignation,eſpecially the Father being lapſus bois. $cot Clerk. 
at, the id.3 March 16 29. Carmichael, 

- and Stirling contra Panter, January 30. 1629; ap Ls 
atghying | N Alienation being defired to be Reduced, becauſe it was made by the 
A (honey Diſponer after [nhibition, and an Exception of Nullity being proponed 


inſt the Inhibition, upon the 268 AR of Parliament x597.Becauſe conform 
etoit was not Execute at the Head Burgh of the Regality, within which 
Party prohibited then dwelt 3 for the Execution bore, that the Party was 
Nibited at hisDwelling-place atPirmews,which he offered to prove was with- 
tte Regality of KyUimwir, at the Head Burgh whereof it was not Execute. 
Exception was Found Relevant, and the Nullity was found might be dif. 
bo ordine, without further Proceſs ofReduRiion, albeit the famine conſiſted zz: 
+ and required probation, and albeit it could not be inſtantly proven: 
it being Replyed, that albeit the-faid Nullity might be admitted, yet it 
0 not be admitted ir totum, to make the Inhibition nall, except only for 
| Lands lyiog within the Regality, and could not annual the Inhibition, as it 
vcuteat the Parties Dwelling-houſe, and at the Head Burgh of the She- 
0, within which the Dwelling-houſe is, for the Lands Libelled, which 
Within that Sheriffdom, and not within that Regality 3 for he Alledged, 
that neither was nor could be the mind of the AR of Parliament, feing 
Ggg 2 the 
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the fame extends only to make ſuch Inhibitions null, which are not Execyte 
at the Head Burgh of the Kegality, for ſuch Lands only as are within the Re. 
galicy, and cannot annul the ſame for the Lands within the SheriffJom,at the 
Head Burgh whereof it is Execute, no more than if-he had been Inhibiteq 
perſonally apprehended, and Execute againſt the Leidges at the Head Burgh of 
the Sheriffdom, he dwelling at that time within the Regality, where no Execy. 
tion was made, 40 caſ# the Inhibition could not fall for the Lands within the 
Sheriffdom, ergo no more here, and therefore it is clear that the A of par. 
liament cannot extend thereto 3 which Reply was Repelled, and the Exception 
Qill ſuſtained, in reſpeR of the A of Parliament, which declares ſuch Iahibj. 
tions null without Reſtrigtion, or words Taxative, but indefmitly» ARor, 4g. 
wocatus & Nicolſon, Alter. Stuart & Fletcher. Gibſon Clerk. Vid. 25, July 16:4, 
Betwixt thir Parties. Hem 20 Januzry 1632. Haliburton contra, CMonteith, . = 


Capt: Cramfurdcontra L, Lamingtoun, Eodem die. 
N an Actionof Exhibition of a ContraQ, the Lords Found, that in thisand 
the like Ations for Exhibition of Writs, that the Purſuer onght. to Litefl 
and prove,that the Defenders called as Havers, cither had the Writs the tine 
of the Citation, or had the ſame fince, which was found probable by Wines 
ſes3 or if he infilt that he had the ſame at ſome titne before: the Summons, tht 
he oughttherewith to conjoyn,that he had fraudfully put the ſame away, which 
part of his fraudful away-putting, © v#z,' quod dolo deft pellodere, ls ye) 
Found only probable by Wrir, or Oath of Party. 'Actor, Cumingbame, fit 
Advorat k neolfon, Gibjon Clerk. Yid: 17 Noversb, 1627. Inglit cook: 
E. Rovhes contra Wardlaw, Eodeme die, "i; 2 
T was queſtioned,if the Tutor to a Pupill might take the Gift of his Þi 
Ward to his own uſe, and not to the Pupill 3 and if the Judge ſhould 
low the Tutor to Purſue thereon, without giving lone Security to apply i 
$ 


— » 6 = hs 
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ſameto the Pupills uſe, he being ſatisfied of ges. Aor, Hay&A 
Alter, Nicolſon, Gibſos Clerk. | 
Horſeburghcontra Mackſevgain, Eodem die, . 
N an AcQion of Tutor-Compts purſued before the Commiſfſar of Glpwy 
The Lords Found, that the Commiſſars were competent: Judges thereto 
and refuſed to Advocat the ſame to the Lords, 'upon that Reaſon, that he 
Commiſſars were not Judyestoſuch'A8ions.,” Oo 
Blackprn contra Gibſon, Eodeme dits. . -. > 1 | © - 
'A* Exception upona Compriſing clay withP offeſlion divers years delogy 
the Waraing, was not ſuſtained againſt a: Removing founded apeie wi | 
or Compriſing, ſeing the Excipients Poffe(Gps, vhbich he had before:the'? 
ning, was by vertueof a Tack, which he. had theri ſtani and before'm 
Warningthe Tack was expired 5 aftet the: expiring. albeit he coft 
nued his Poſſeſſion, yet the ſame cannot make bis ſecond Compriſing'to f# 
vallagainſt the prior, he acquiring no: Poſſefſion Legally, by verive 
Compriling, but continuing that which de had: by. vertuc of the Tack beic 
Agar. Alter. Gibſos, Hay Clerk. | - | 
; _ Davidſon contra Batoariqual, Boden tlie: 
f. rm having made his Creditor Affigney to a Debr, owing t0 918 
the Term of paymem of the which Debt owing by the common Devnigy 
to the 4ſligne phi Creditor ra not come by the fpace of three or four Ma: 
neths after the date of the Afſfignation ; and this Aﬀegnation beivg _ mums 
that ſame day cher the dace chevees that ſame very day another reditot ) 


o 
. 
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reſts the ſame, whoſe Term of payment was paſt the time of the Arrefiment, 
znd Summons to makethe ſame forth-coming, being purſued by them both, 
the difference of days of Compearance, and Citations was in four or five days, 
whereof the Arreſter had the advantage of Priority : Likeas his Arreſtment 
bote the hour of his Execation 3 As alſo the Intimation bore, the hour of the 
making of the ſame for the Aﬀigney, which hour in the Arreſtment proported 
a time, which conferred with the hour of the Intimation, preceeded the ſame 
by the ſpace of two hours: The Lords preferred the Arreſter ; the reaſon 
_ was, becauſe of the- priority of the hour, which the'Lords Found in 

is cafe to be material, for after that moment of Arreſtment,neithet could the 
common Debitor do any thing in prejudice thereof, neither could the Intima- 
tion made any ſpace thereafter, affeR the Debt to the Afligney, it being affeR- 
ed of before tothe Arreſter, and the Intimation and Arreſtment bearing thir 
hours, it was Found, there needed no other Probation to prove the priority. 
ARor. Stzart. Alter. Hay Clerk, 


Mawer contra Hadden, Ult. January, 1629. 
Decreet dated and given the 27 of December 1628, by the Provoſt and 
LA Baillies of Edinburgh, being deſired to be Reduced, becauſe it was given 
inthe time of Thi Vacance, which was feriot, and wherein no Judicial A& 
ought to be done 3 this Reaſon wasnot ſuſtained, but the Decreet found well 
yven, becauſe the Decreet was defired tobe Reduced by him, who was Pur. 
ker of the Cauſe wherein Decreet was given g for albeit Abſolvitor was given 
tithe Defender, by reaſon the Purſuer failzied in Probation,yet ſeing the Pur- 
ker then inſiſted in hisPurfait, the Lords Found, he could notReduce the ſame 
on that Reaſon, no more than the Defender could, if Sentence had been 
ren againſt him Gompeating, and that no Dilator bad been Alledged before 
the Sentence. - 
La. c4iton contra Hume, February 4. 1629. 
THe young Laid'ofL&#or and the Lady Purfuer, then his Contratted 
i |, Wp ComraQtof Marriage betwixt them, wherein old Aiton was 
 bladged to. Infefſt theyoung Laird and his future Spouſe in Conjuntt-fie, in 
the Lands of Kandwwed, to be holden of the Superior, and conform thereto 
". they were lofeſt 5 after which Infeftment granted fo to be holden, and before 
2M the famewas Confirmed by the Superior, the old Laird and the young ſells the 
' Lands to another, to be holden of themſelvess and in the Contra of Alienati- 
on the Buyer takes them obliged, to procure the young LairdsWife, now Pur- 
luer, her conſent tothe Ahenarron, and her R atification thereof in Judgment; 
and upon this Contratt- the Buyer is Infeft ho}den of the Annailzier, and by 
-yertue thereof in Poſſeſſion thereafter two or three years,and beforethe young 
Lairds deceaſe, that Intefynient given to bim and hisWife, is Confirmed); after 
tix Huſbands deceaſe the purſues forthe Dutiesof the Lands, by vertue of her 
fad Infeitment of Conjun4-fie 3 and the Rehict of the Buyer of the Lands, ſhe 
-vemg Tercer, defending with the ſaid Infeftment granted to her Husband, 
dts Poſſefion,' and that the Purſuets Rights and her Husbands wes oull, 
Xing given to them cobcholden of the Superior, and not Confirmed beforc 
ber Husbands R ight acquired for great Sums 3 and that the fubſequert Con- 
tion cauld not be drawn back, in prejudice of that Infetmem mtervecn- 
8 which was. amid impediment. T heZords Found,that theLady ConjuriR- 
o Debi br had good Right, notwithſtanding of the Aljenation before the Confirma- 
four MI: won, ſcingthat Alienation was granted to be holden of the Annailzier, who 
—_— their Autharand Superiar, they could not quarrel his Right nor hets, 
divot Fg FAch were:ones Likeas the Buyer had acknowledged that Right, by _ 
uh Ggg 3 the 


” CS 6 OSS EY EP 


422 The Deciſions of the Lords of Seſſion, 1629. 

the Seller obliged under a Pain, and for which Pain they had obtained Seq: 
tence, to procure the Lady now Purſuer, her conſent habili wodo to the ſaiq 
Alienation, and ſo they conld not quarrel the Purſuers Right, upon that aj, 
ledged Nullity, ſpecially the ſaid Nullity being ſupplied by a Confirmation, 
perfected in her Husbands Lifetimez Therefore the Alledgance was Repelle, 
Founded upon the ſaid Alienation, in reſpec of the ſaid Reply, and the Puz. 


ſuit ſuſtained,upon the ſaid Confirmed Infeftment. Actor. Craig. Alter, Belſhe,, 
Gibſon Cler k, 


La. Borthwick contra Scot, Februayy 6. 1629. 

{ iy Lady Purſuing a Removing upon a Warning, whereupon Summorg 

of Removing was not Intented,and Execute within the Space of Three 
Years, after the Execution of the ſaid Warning, and fell under the Ag 
Preſcription, 1579. and the Purſuer Replying, that albeit the Summon of 
Removing wasnot raiſed, and Execute within Three Years after the Execui. 
on of the Warning, yet the Warning was not preſcribed, ſeing the Summony 
was Execute within Three Years after the Term, before which the Warning to 
Remove was made, and the A& of Parliament ought ſo to be underſtood: 
The Lords Repelled the Alledgance, and ſuſtained the Purſuit and Warning, 
as not preſcribed, ſeing it was tound ſufficient, that the Summons was Execute 
before the Expiring of the Three Years, after that Whitſunday, to the which 
theWarning was Inditted,albeit it was not Execute before the expiring of the 
Three Years, afterthe Execution of .the Warning: Forit Warning were made 
almoſt a year before the Whitſunday, to which the Party was Warned to R 
move, it were hard to compt the Three Years of preſcription, to take begir 
ning at the time of the Execution of thac Warning, made ſo long beforet 
Term, but Found it ought to begin at the Term as ſaid is. Actor, Nicolſon 
Alter. Hay Clerk. Yid. March 5, 1639. betwixt thir Parties, Nove 
II. 1630. L, Lempit-law. 


T, of Irvin Supplicant, February 7. 1629. | 

[* a Supplication at the Inſtance of the Town of Irvir, and of a party 

who had a purſuit depending before them, making mention, that the 
Parties Summons was admitted to his Probation, and becauſe the Witneſle 
were aQual dwellers in a Forraign Kingdom, by whom the Purſuer woulc 
prove his Summons, and that they, by their Authority, could not dire 
Commiſſion to the Judges, in the part where they dwelt, for their Examin: 
tiong Therefore they craved, that the Lords would give them Power anc 
Warrand to dire& ſuch Commiſſion, by Authority of- Seſſion; The deſire « 


this Supplication was granted, Parte 2:0 audita, Vid. Jan, 9. 1629, Salms 
contra Conrtie, 


Brown contra Dalmahoy, Eodem die, 


= Brown the only Bairn procreat betwixt umquhile Brown her Fat! 
and Niaiſmith her Mother,being Executrix Confirmed to her ſaid ut 


guts Father, obtained Decreet againſt her Mother, who was ExecutrixCol 
rmed with her, and againſt James Dalmahoy her ſecond Huſband for his If 
tereſt, for payment of the equal half of the Inventar of the Goods Confirm 
ed, contained in the ſaid Teſtament 3 and the faid Reli& thereafter diel 

after her deceaſe, the ſecond Husband is Purſued by the ſaid «Agnt! BY9” 
and her Tutor, as Intromettor with the Goods and Gear of his ſaid Spoule 
hoc nomine to make payment to the Pupil, of the m—_— Sums contalr 


in. that Sentence, obtained againſt his Wife, and himſelf for his latereſt 
wherein the Lords Found, that albeit Sentence was Recovered againſt 1: 
Wife, before her deceaſe, and againſt himſelf, for his Intereſt, yet -_ 
| co 
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«14 not be Conveened hoc nomine, as vitious Intromettor with- her Goods, 
"ay her Debts,he being her Huſband, and ſo dowinus omnium ejus bonorum, 
4 continuing only» in that Poſſeſſion after her deceaſe, which he once as 
tang had lawfully acquired, and ſo thereby he could not be conveened 
« univerſal Intromettor, to make him a vitious [ntromettor, and Iyable to 
*- Debts; but the Purſuer might conveen himgto make forthcoming the Par« 
: lars Intrometted with by him, pertaining to his Wife, for payment of 
+ Debt, or might Confirm herſelf Executrix, as Creditrix to her, that ſhe 
ioht be payed of her Debt, for the which they found the Proceſs might be 
-Gined, ACtOr- Durnet. Vid. March 20. 1627. Knows contra Kneeland, 
vn. 16, 1628. ADans contra Lawder. 


Falconer contra Blair, February 10. 1629; _— | 
T was queſtioned,it the Creditor to a Defunt by an Heretable Bond, might 
ſcek payment thereof from the DefunQs Executors, before the Heir were 
purſued therefore, as the Purſuer Contended, who affirmed that the Heir, - 
recially he being reſponſal, ought to pay the DefunRs Heretable Debt, as 
te Fxecutors are obliged to pay the Moveablez even as the Executors hasno 
ight, but only to the DefunQs Moveables, and the Heir to the Defunas 
ods Immoveable,and to his Heretage,@quem ſequnntur commoda,debent etians 
j incommoda, & quemque in ſuo genere, But this Point wasnot decided, nor, 
tif the Executor will get Reſtitution thereof from the Heir, the Executor 
ing payed the Creditor that Heretable Debt.  Afor. Nicolſon & Falconer. 
er, Stuart; Gibſon Clerk. Fid. March 7. 1629, betwixt thir Parties, 
Oliphant contra Finnie,  Eodem die; 1 
He Husband being obliged to provide his Wife to a Liferent ofall Sum 
to be Conqueſt by him, during their Marriage, whereupon ſhe having 
ned the Heir,to provide her to,her Liferent of ſome particular:Suas, con- 
ined in certain Bonds, which the Huyband had takentthe Debitor, obliged; 
zpay to ſome others of his Bajrns, to whom, the payment by the Bond, was 
mointed to be made, and which Sams he had. provided to the faid-Bairns. 
waFound, that that Clauſe, and the like Clauſes contained jin- ſuch Con- 
ns, could not oblige the Heir to provide tbe, Relit to the Lifezent of Sums, 
\bichinthe Bonds and Securities made thereupon, were provided to the De- 
is other Bairns: Fer ſuch a general Clauſe in ContraQs made by the Hus- 
and, in favours of his Wife, ought to be underſtood only of fach Sums as the 
Juaband acquires to.bimſelf, and his Heirs,. and whereunto his Heirs way ſuc. 
ted to him after his own deceaſe3 and whereof the Fee remained in his Per- 
mn, while he lived 3 For if it ſhould; receive any larger Interpretation, it 
uld tend to take away all power from. the Husband, to provide any 
bing to his other Bairns3: But to acquire. all which he had or might purchaſe 
is Eldeſt Son only 3 yet to this it's anſweredzthat the Bairns Proviſion is on- 
feded with" the Wifes Liferent. ARor. . Oliphant... Alter, Nicolſon, Hay 
lerk, Fid.. Feb.. 204. 1629. Dowgles contra Whyt:| March 14+, 1628, be- 
Fit thir Parties, and the- other: Caſes, there. , July 16. 2625+] Knox contra 
4.1] 921} 921107 305: 9142-3 
{. ..* 2 Start contra Wilſon, February 1124-16296 | © 7 | 
]Na Sentence obtaiticd Re as Heir to bis Preeceſior, for payment 
| Spouleſd of a Suni.of Moneyy: wherein his Predecefſor wis'Debitor, forthePrice of 
ontaineG@Wlenement ſold by- the Obtainer afthe Sentence, to theFather of that Defen- 
Intereſt {tr who was beir tohis Father, - was decerned to pay the Siimz ahid'the ſame 
gainſt \ciender, upon the ſame Contra& of Alienationthereafeer,” Intenting Aion 
et that Warrandice of that Tenemept, as Heir to his Father, againſt the ſaid Party 
cou Ggg 4 —_ 
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Seller of the Land, in which Purſuit having produced the foreſaid Senter,, 
given againſt him as Heir, to Verifie and InſtruQt bis Title and Intereſt, ,; 
that he was Heir. The Lords Found the ſame not to Infirult bim to be ty4 
but that he ſhould otherwiſe Inſtru& the ſame,than by the ſaid Decreet,albeit h, 
Alledged, that ſeing the Defender had recovered Sentence againſt him agHej 
upon the ſame ContraR, that Sentence ſhould work betwixt thir Partiestheg 
ſelves, to make them Heirs hinc inde in the Diſput, to be moved betwigtthe 
upon this Contra, pro & contra, which was not ReſpeRed, but it was Foung 
he ſhould prove it otherwiſe, ſeing that will not prove Ave which proye 
Palſios. wb fo 2169 0)" PIR 
Frazer of Techmuiry Supplicant, Eodem die, |, ' © + 
Supplicatipn was given jn by one. Frazer of ognvy's as Heir Retoureg, 
by GeneralService, which was prodliced, to hisGood-dame called Hy,ypg 
kad Compriſed for aDebt certain Lands pertaining 'to the": Philorrh, 'makin; 
mention in his Bill, that his Good-dame the Compriler deceaſed Beſbpe thel 
Compriſing was allowed by the Lords; Therefore he being General Heirtoher 
craved the ſaid Compriſing, which he produced with his Bill, tobe atlogg 
by the Lords, and a Command to the Superivy, to receive bim 3s Heir 'toit 
Compriſer,in the Compriſed Lands : The defiteof this Supplication'way int 
,ed, and no neceſſity was Found, that the Heir ſhould he prit ro'arly tiew Pr 
oels for the effect defired;' or that the Appryſng ſhould be transferred in hin 
or the Party either Soperior or Debtor, warned "ro hear 'the Deſire thine 
granted, but the'ſame was famrharly pranted;conform ro the defire ofthe tit 
Bill. Fobm Gilmer was wrizet- thegues, : Yid, 'Dectm.-'g. 1638; 1, Conbi 
eMarch-22. 1626, Mr. Patrick Collace; and the Cales'there,”': Death, 4; 
2646, Gadew vc nul 02 oxi vs $2000 te 
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I a Pufſair upon a Clauſe itritant, rhe Lord Ziaddrey ha 
the Teinds of certain Lanils' tb Miubex, with expreſs Condl 
| of ie Had Ser 
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whp"Con 
pearing and Alledging, that the Lord £/yderes befotr'if | = | 
Leſly Aſigney, 'by his Miffive Lerrer4ll' writren and ſabfcribed Firth fie 
Hand,direRted to-the Falrd of BYyaHcn, cobſentedito' the Aﬀieditivii forchld 
and the Parſuer Anfwering, that rhe'Tonſtnt conld*tior be proyes'by a Mil 
five Letter, which was Writ wahtihng Witdeffes, th. wot 281i 
fuer as Aﬀigney, RC —_— Ender could borh'qus ,that 
was truly'dohe and delivertd to the _—_— t t 
figney ; for albeic it be all the Lord Z4wdhvex Wilt, yet rhe wil not Wh 
nough againſt the Aﬀigney, ſeing the Cedent might writeſich a Letre' Me 
his Aſfignation, and therefore the date ind delivery thereof ot he poſt tt 
be provenby and) beſide che Lerter it (@lt, The'Zur cid the 2ANI6Oganc 
Relevapg, notwithſtanding of the Reply,, which was not:reſpeaed;[eingt 
Letter behnved:to! beat Faith in; the Dave, which! it -proporeed, expe 
Pwſug:woald Improve the Game, orotherways takeiitaiway; Aftery*” /" 
Alter, Baird, Hy Clerks Hid, 22:Fanvary 1636} 16) /1compea 1196” 
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L. Dumfermling contra M*gill Miniſter there, February 13s 1629, © 
þ a Suſpenſion of Charges for Removing from a Miniſters Gleib, upon a 
Reaſon that there was als much Land as would extetd' to four Acres nhgteſt 
t9the Manſe, and nearer than the Land deſigned, which was condefcerded 
19 he of the Lands within the Precind of the Abbacy, and which the Suſptnder 
Alledged ought to be deſigned, conform to the AR of Parliatnent angs x 3't's, 
theſame being Arrable Land : This Reaſon was not Suſtained,” becauſe hat 
Land within the Precin& condeſcended upon in the (aid Reaſon, was Parked 
in within the Precin@, which now was become clie Kings Park, the Abbacy be- 
ing annexed to the Crown, and the ſaid Precin& keeped for the Kings Park, 
and that Land never being Laboured nor Tilled of betore » Neither Was it re» 
ſpeed that the Suſpender Alledged,that the ſame might be Tilled, and was 
commodious for that uſe, and that the Miniſter had his Manſe within the Pre- 
cin&,which ought to draw with ic the Gleib thicher alſo, where there was the 
conyeniency of a Gleib, which was noe reſpeRed, ARor, M*gill, Alter, Stwarr, 
Gibſon Clerk, 
Wright contra Stirk, Boden die, 
—_——_— of aBreive of Lying or Limiting,andDecreet conform thereto, 
given by the Provoſt andBaillies of D#mfermling,to whom- theBrieve out of 
the Chappel of Damfermling was direted to that effect : This Reaſon of Re-» 
duction was Found Relevant, and the Breive was reduced, becauſe the Breive 
nz3n0t proclaimed upon 15 days, nor a Precept direct upon a Claim, given in 
by the Purchaſer of the Breive againſt the ſpecial Parties, having Intereſt in the 
lzing of the Tenement therein contain'd, for ſummoning them thereto, nor 
eformal orderof Proceſs keeped z which Reaſon was Found Relevant, albeir 
the Defender contended, it was not Relevant in this Caſe of Breives of Zy#ing 
mich hath ſummar proceeding, And that by the Conſuetude in the Burgh ol 
Demfermling, no other Claim is given'in but ſummar Tryal taken betwixt the 
Parties ; likeas che Parties are ſummoned by the Breive and Warrant thereof, 
which Exception was Repelled, Actor, Mowat, Alter: Gibſon Clerk, 


Cochran contra Dawling, Eodem dit, | 

A* Husband being oblig'd to employ 10000 Merks to his Wife it Life2 
rent, and when it was uplifted, to employ the ſamine again als commo« 
diouſly as he might to her uſe: And he having employed the ſame, atter his 
deceaſe,itis redeemed from her and his Heirs by the Debitor, at the time of 
which Redemption, the Heirs being Minors, and the Curators offeting the 
Money to the Relict to be employed by her (elf, and offering their Conconrſe 
thereto, which being refuſed by her, and they deſiring her Concourſe to feek 
and find one to take the ſame for Profite, and ſhe not finding any, but refu- 
ling to meddle therewith, and the Minor having done moſt exact Diligence 
to get Employment, and finding none till Mid-term was paſt, and then being 
conſtrained to let it out for a Quarter-terms Profite, and (© contending that 
they had done all they might, and which the moſt Provident could doin theis 
on Affairs, they Alledged that they could be no further rp ph Notwithe 
din whereof it was Found, albeit the Contract oblig'd only to employ to 
the Commodity might be, that for the by-gone Terms no more ſhould 
i» 2zked and payed to the Literenter bur that ..rmpy which was. Te- 
'Eived for the Money z. but Found, that in time-coming the Heirs remained 
Fer and ſtil] obli d ro the Liferenter in Annualrent for that Money,  of- all 
Terms after the Term of Payment of the Money employe@ by them as is adove- 
Witten, albeit the Heirs did never fo great Diligence, and albeit they ſhould 
Fver get it employed, which ſhould not liberate them thereafter, Ador, 
& Stuart, Alter, Advocatus & Neilſon, Scot Cletk, Vid, Penalt, Feb, 
Hhh 1629, 
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1629, betwixt the ſame Parties. 2 Fuly 1628, Naſmith contra Menzies. 


Grant contra L, Balvanie, February 14, 1629. 
Ne having Compryſed Lands as pertaining to his Debitor, and haying 
thereupon charged Balvanie as Superior of the Lands,to enter him there. 
in 2s Vaſſal, in place of his Debicor from whom he had Compryſed ; and the 
Superior Suſpending, Alledging that that Debitor was never his Vaſſal, ang 
that he could not be compelled to enter the Compryſer, until he produced and 
ſhewed where the Debitor was Infeft in the ſame Lands as his Vaſſal, and the 
Compryſer Anſwering, that he'could not alledge that he was not his Vaſlal, 
becauſe he had accepted of him a Reſignation of the ſame Lands made by hin 
in his Hands ad perpetuamRemanentiam,and allo that he had received from him 
divers years before, Payment of the Feu-duties owing by him, and contained in 
the Intettments of the ſaids Lands,and that his ſaid Debitor had alſo a Charter 
of the ſame Lands,granted to him by another,who was Vaſlal admitted anden« 
tred by Balvanie, which were great Preſumprions.that he was Infeft, and by 
the which he had acknowledged the ſaid Compryſers Debicor to be his Vaſſ;|, 
This Anſwer was not Suſtained to inforce the Superior to receive the Com. 
pryſer in place of his Debitor in theſe Lands, except he ſhewed where the De. 
bitor was Seaſed therein : tor the Superior might receive a Reſignation in his 
own Hands from one who was never Infefr, and when he liked he might enter 
or not enter him who reſigned, as he thought expedient for his Security , but 
he not being Infeft, and the Compryſing deduced againſt him as having Right 
to the Lands, he _ to ſhow the ſamine to the Superior, and alſo he might 
receive Payment of his Feu-duty from any who would pay the ſamine, from 


whence it could not be neceſſarily 'ifferr'd rbat the Payer was his Vaſlal, Hu 
Clerk: Yid, 12 March 1629, Colmſlie contra E. Roxbweh, 23 March 16:2, 


Mr, Simeon Ramſay, j 
Farquhar contra Wallace, Eodem die, | 
He Defender being called for Delivery and Exhibition of a Bond, which 
was libelled to have been put by the Purſuer, and Cepofitate by him 
in the Defenders hands to the Purſuers uſe; and the Detender Alledging,that 
the Depoſiration in his hands of the ſame by the Purſuer to the Purſuers own 
uſe,could not be Proven but by Writ or Oath. of the Party Depoſitar, who was 
Defender, or by the Oath of the Party Maker of the Bond, This Alledgance 
was Repelled, and the Summons in that-part about the depoſitating thereof, 
was Found probable by Witneſſes, as the having of the ſame, or the having 
of Writs in other ſuch Caſes are probable by Witneſſes. Hay Clerk. Fid. 22 
Fanuary 1624, Lermonth, 


Steven contra Paterſon, Eodem die, | 

Mr Paterſon being conveened asHeir to his Father Fohn Paterſon,by Intro- 
F miſhon with his Heirſhip- Goods, for payment of a Debt of 1000 Merks 
owing by his Father, and the Defender purging his Intromiſfion by Warrant 
of the Lords granted to the Defender, and dire& to the Baillies of Edinburgh, 
ro make Inyentar of the Goods being in his Fathers Houſe, according where: 
unto Inventar was made, the Goods contained in the which Inventar are ex- 
tant to be made forth-coming : wherefore he Alledged, that he could not be 
thereby conveened as Heir, And the Purſaer Replying, that by and attour 
the Goods contained in the Inventar, the Defender had Intrometted with his 
Fathers Bible, a Musker, a Sword, a-Stand of Curtains, and two Pillows, 
which were the beſt his Father had, and which was Heirſhip, which the 
Defender had uſed, and were not contained in the Inventar ; theſe Particulz's 


and this manger of Incromiffion, albeit boch the Particulars were few and m_ 
woth, 
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worth, and alſo thatthe Defenders Intromiſſion was only qualified in uſing of 
them, and not in diſponing of them,or making any advantagious uſe or benefite 
thereof, was Suſtained to make him Heir and ſubject co pay the Debt of 1009 
Merks, ARor. Alter, Aiton, Hay Clerk, 


Inelis contra La, Dumfermling, February 17, 1629, 

Nan Action for Letters Conform _ ſought by Alexander Inglis to two 
] Penſions, granted ro him by the umquhile Earl of Dumfermling,againſt his 
Lady Reli&t,8& Liferentrix of the Lands,out of which the Penſion was oranted, 
the Duties whereof was aſſigned to him pro zanto for Payment, and againſt the 
Earl his Son, and againſt the Poſſefſors of the Lands, and all others having 1n- 
tereſt ; The Purſuit was Suſtained,albeit the Defenders Alledged, that no ſuch 
general Letters ought to be Suſtained, in reſpeR of 140 Ac 12 Parliament 
James 6, which Prohibites all ſuch general Letters, and whereby it is Provid- 
ed alſo, that Letters Conform, and general Letters are only ordained to be 
granted to the beneficed perſon, or any having Right flowing from him, and 
| that the ſame then ſerves only for an Intimation, and not to be a Watrrane, to 
n- I &cnunce any Party to the Horn,and whereby ſuch Letters of Horning, if any 
Ye. MW vere, ſhould be null ; which Alledgance was Repelled, ſeing if Horning were 
his Wl uſd contrary to the Tenor of the AR of Parliament, it was then time to the 
ter {WPaties intereſſed ro quarrel the ſame. AQor, Belſhes, Alter, Stuart, Gib/on 
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Clerk, 
- Blaikbarn contra Gibſon, Eodem die, 
ohe Removing being Purſued by a Compryſer, and the Defender excepting 
0M upon a Tack Set by the Debitor before the date of the Compryling,al- 


kitit waSatter the Denunciation; The Lords Repelled the Alledgance,ſeing 
tie Tack Set after the Compryſing was Found not to be a valid Right,to ex-= 
de che Compryſers Right and Compryling following upon the Denuncia- 
an, the ſaid Denunciation made before the Tack being Found by the Lords 
bbe fuch a Diligence, that albeit no Inhibition was Served againſt the Debi« 


= kr, yet that he could do no Deed atter the Denunciation which might pre- 
| Jae ge the Compryſer, and derogate to the force of the Compryſing depend- 
on | Wi3thereon, neicher was it reſpected that the ſaid Debiror was not a Bankrupt 


ie time of the ſaid Denunciation or Tack for it was Found, that albeit he 
7% neither Bankrupt, nor at the Horn by the Party, nor yer prohibited by 
abibicion, yet that after the Denunciation he could do no Deed in that which 
sdenunced to be Compryſed,by any voluntarA& and Fad of his own, which 
lobe be prejudicial to the Party Denuncer therein, he having lawfully and 
ouſly perteRed his Compryfing thereafter, Actor, «M*gill, Alter, Mowat, 
qCleik, Yid, 24 Fan. 1627, Lord Erikine, 21 Fan, 1629, Scot contra 
ul, and the Caſes there, & 5 March 1629, La, Borthwick, 


Kirk contra Gilchriſt, Feb, 19, 1629, 

| Miniſter having charged the Poſſeſſors of the Lands, the Teinds where- 
0! great and (mall were ordained by the Plantation 1618, to be lyableto 
Miniſter for fuchProportion of his Stipend as was laid on & divided amongſt 
ads Lands,and a Poſſeſſor of ſome of the. Lands who was charged,Suſpend- 
lat he had only taken the Grals of the ſaids Lands from the Heretor of 
ads, for the Summer-paſturage of ſome Goods, for a certain Silver-dus 
ve payed therefore to the Heretor, and which Duty he had payed to 
ire the Charge given to him by the Miniſter, The Zords Found, that 
the Suſpender had only taken the Graſs of the Room, for Paſtucing his 
S tor a Duty to be payed:to the Miniſter and Heretor,and albeit the Hee 
ud Right alſo to the Teinds of oo Land both great and ſmall, - 
aUh 2 * - that 


— 
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that he had payed that Duty alſo before the Charge to the ſaid Heretor, both 
for Stock and Teind, yet that the Miniſter might ſeek Payment of that pro. 
portion,laid on upon the Teinds of that Land from the Suſpender, ſeing the 
Teinds and Intromettors therewith were by the Decreet ſubject to the Miniſter, 
the Miniſter proving that the Suſpender poſſeſt the Land the Year conttoverted, 
and that the ſmall Teinds of the Goods which he paſtured thereon, and which 
he intrometted with, viz, Sheep, extended that year to as much as the Sun 
wherewith he was charged, and that in reſpec he had his relief againſt the He. 
retor,to whom he payed the Duty for Stock and Teinds,the payment to whan 
relieved him not from the Miniſters Charge. ARor, Gibſon, Alter, 

Vid, 21 March & 23 Fuly 1633, Miniſter of Srrabrock, & 20 Dec, 1622, Si 
Fohn Preſton, | 

Mr. John Galloway contra L. Bog-miln, February 20, 1629. 
N a Removing a Compriſing and Charges againſt the Superior thereon, t 

I receive the Compriſer,with a Proteſtation againſt the Superior, becauled 
the Suſpenſion raiſed by him of theſe Charges, was not ſuſtained withour Se 
fin, to produce Removing from the Lands Compriſed, albeit the Warningud 
Proceſs of Removing wasonly purſued by the Comprifer againſt the Debite 
allannerly, againſt whom the Comprifing was deduce1; and this Alledgane 
proponedby him, was Found ſufficient, ſeing a Removing was Found coull 
not be purſued by a Compriſer againſt the Debtor, without a Seaſin. Abo, 
Lawtie. Alter. Gibſon Clerk. Vid. 25 March 1628, L. Barr contra his 
Tennents, & 18 Decemb. 163, Dalrymple contra Dowglaſs. 


Blaikburn contra Gibſon, Eodew die. 

TX an Aion of Removing upon a Compriſing from the Debitor,of the Righ 

which he had to ſome Lands Jure Mariti, by reaſon that his Wife wa 
Liferentrix thereof, was ſuſtained at the Compriſers inſtance, the Husbandt 
ing dead, who was the Debitor at the time of the diſcuſſing of the Removing 
he being dead only after the Term,againſt which he was Warned to Reno 
and (o being on life at that Term,ſeing thereby he might have attainedPok 
ſeſſion of the Land,and it was not not reſpe&ed which was Alledged, that tha 
ought not to be admitted againſt the Woman who was Liferentrix, and wbK 
was not Debitor, and who by the Entry would be prejudged, if ſhe were for 
ced to remove. AQor. Mcgill, Alter, Mowat, Hay Clerk. Yid.17 Feb. 1629 
Betwixt thir ſame Parties. 


Dowglaſs contra White, Eodem die. 


/ A Husband being obliged to his Wife 1n his Contra of Marriage,to Ln&f 


her in Liferent in all Lands and Annualrents,which he ſhould Congqui 
and Acquire the time of their Marriage; and he bavinglent out ſome Mon 
to certain Debitorsby Obligations, whereby they were obliged yearly tOF | 
to the Creditor 10 for 100, ay and while the Principal Sum were payed * 
faids Bonds neither bearing a Clauſe of Infeftment therefore,nor of paying 
nualrent as well not Infeft as Infeft, but being of the foreſaid Tenor, to | 
Annualrent ay and while the Principal Sum were re-payed. It was Found” 
the Heir of the Husband, albeit he could not give her Infeftment and 5 
of the ſaid Annualrent, he neither being Infeft therein,nor the Creditor®0 
to give him Infeftment, yet thax the Heir ſhould give her her Liferent-1 
habili modo, of the ſaid Sums, albeit the Tenor of the Contra@ proports #5) 
is, Hay Clerk. Vid. x0 F ebruary 2629, Oliphant contra Finnie. 


: Blyth contra Trotter, Eodens die. ; 
N an AdGtion, wherein the Purſuer wasto prove his Libel,theWitneſics be 
going out ofthe Kingdem, to Sail to Forreign Countreys, ſo that the 


N 
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ſuer wasin hazard totine hisProbation,ifthey ſhould die before their return, it 
being deſired therefore by the Purſuer of the Cauſe (no Litis-conteſtationbe- 
ing made therein) that the ſaids Witneſſes ſhould be Examined, and the Pe. 
politions kept in Retentis It was Found, thatthedeſjze could not be grantdd, 
while the Defender were Summoned to hear what he would fay againſt that 
defire, and becauſe he was then out of the Couuntrey, ſo that he could notbe 
Summoned in due time before the Witneſſes would depart 3 therefore the 
defire of the Examination was refuſed, 


L. Drumkilbo contra Lo. Stormonth, Boden die, 
Father, Fiar of ſome Lands, felling the ſaidsLands,and theprice in theCon- 
tract of Alienation being obliged to be payed to the Father at the Term 
therein-mentioned, and in caſe of his deceaſe tohis Son named inthe Contra, 
and incaſe of failzie, the Debitor being obliged to Infeft the Father in an An- 
nualrent therefore during his Lifetime, and his Son in Fee thereof, yearly to be 
payed tothe Father ſo long as he lived, and tothe Son in Fee yearly thereat- 
ter, ay and while the ſaid Principal Sum were re-payed, the Father living af- 
tes the Terms of payment were expired in the Bond, whereby it was Provided 
that the Sum ſhould be payed to the Son, if the Father had died before the 
Term; and the Father after the next ſubſequent Term was expired and paſt, ha« 
ring granted to the Debitor a Diſcharge of that Suin after the Fathers deceaſe, 
and the Sons alſo; the Heir to that Son ſeeking payment of that Sum, and Al. 
edging that that Diſcharge granted by the Father, who was only Liferenter of 
the Sum, could not liberat the Debitor, the Fee being provided to the Son as 
kidiss The Zords Found, that notwithſtanding that the Bond was of the Te- 
torforeſaid, yet that the power of the Sum remained with the Father, who 
nipht uplift or continue the ſame from Time to Time, or Diſcharge the ſame 
his pleaſure effeCtually to the Creditor in any time of his life, ſeing there was 
wlnfeftment Exped upon the ſaid Bond, nor the Fee really eſtabliſhed in the 
perſon of the Son , and that Obligations conceived in this manner (no Seafin 
ſhecially following thereon) might be effeRually Diſcharged, and the Sums 
thereof upliſted by the Father, and difponed on by him in his lifetime, natwith- 
ſanding of the Conception and Tenor thereof foreſaid ; neither was it re- 
(peed that the Father wasalledged not to be ſue res ſatis provide, and that 
the Diſcharge was purchaſt by the Debitor, without any Sums really payed ta 
him therefore, which was Repelled, ſcing it was Found that he might have 
ely Diſcharged the ſame. A&or, Nicolſon & Stuart. Alter. Advocatus 8 Ai- 


W's. Gibſon Clerk. Vid, 23 July 1626. L.Clackwannan, 2 July 1630, Town of 


tor V0 
erent-I1f 
ports 


Perth, & March 10. 1631. Lady Samwelſtoun, 


K ennedy contra Grahame, February 21, 1629, 
N a Removing from ſome Lands, with 'the Miln thereof, the Purſu- 
ers Seaſin was ſuſtained to produce Aion to Remove, as well from the 
filn as from the Lands Libelled ; albeit the Seafin foreſaid bore not, That the 
wſuer was Tnfeſt in the Miln by Tradition of Clap and Happer, but only by Tra- 
Wn of Earth and Stone, which was found ſufficient, the ſame bearing Seaſin to 
given to him of the Lands and Miln, by Tradition foreſaid of Earth and 
"; and becauſe alſo the Seafin bore in the Clauſe of Aa erant hee,$c. that 
ame was done ſuper fundo difarum terrarum & infra ditium molendimum O 
un ejuſdew, albeit in Milns uſually Seafin is given, and the words bears 
FM traditionem lie, Clap & Happer:) And here alſo the leſs reſpe was had 
dthat Alledgance proponed againſt the Seafin, the fame being proponed by 


neſſes bY ed Tennent, and not by one having Right to theLands an 1 Mun. ' Hay 


hat the 


k. id. 15 March 1631, L. Smeitoun, JOE 
7 PAIR 
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Pollock contra ir & Sempill, Feb. 24. 1629, 
T* aſpecial Declarator for Maills and Duties, the Husband of a Wife, who ig 
only Liferentrix of Lands,being year and day atthe Horn z T he Wife who 
is Liferenter not being Rebel, the Superior of the Lands whereof the Wife is 
Liferenter, having gifted the Husbands Liferent of theſe Lands, ſo far as he 
had Right thereto Jure Mariti to a Donatar, who after General Declaratgr 
claiming the Maills and Duties by a ſpecial Declarator 3 it was Found, that al. 
beit the Husband wasat the Horn year and day, yet that thereby his Liferent 
oftheſe Lands for the time of his living with his Wife together, pertained not 
to the Superior, ſing he was not a Vaſſal to the Superior, but only his Wite 
was the Vaſſal, who was not at the Horn, whereby the Superior could not haye 
Right thereto, but the ſaid Liferent would fall as a Caſuality of ſingle Eſchexr, 
and belong to be diſponed only by the King,by a Gift offingleEſcheat. Hey Clu, 


Dowglaſs contra ecM*michael, Feb, 26. 1629. 

N an Action for delivery ofa Bond made to the Creditor, which bore, the 

Debitor to be obliged to pay the Principal Sum borrowed by him at the 
Term contained in the Bond , and alſo the Annualrent thereof from the 
Term of Lending to the ſaid Term of Re-payment ( for by the Actof Pat. 
ment, Annualrent could not be taken in hand, but only at the Term of pax. 
ment of the Principal Sum ) and in caſe of failzie, to pay a certain Pena|;y, 
together alſo with the Annualrent, ay and while the Sum ſhould be re-payed; 
And the Creditor dying before the Term of payment in the Bond, and the(- 
bligation being ſought to be delivered to the Heir of the DefunR, the Execu. 
tors Alledging, that it pertained to them, and not to the Heir. The Ld: 
Found, the Bond pertained to the Executors, and not to the Heir, albeit it 
bore payment ofthe Annualrent ab i»itio, and was of the Tenor foreſaid, the 
Creditor having deceaſt before the Term of payment, whoſe ſurviving after 
the Term,and not the Clauſe of paying Annualrent for that interyeeningTerm, 
betwixt the Term of Lending, and the Re-payment, ſhould only have made 
the Bond to pertain to the Heir. Hay Clerk, Vid, 7 Decewb, 1627, Potuw 
contra Veitch. 21 Decemb. 1626. Executors of Brown, 15 July 1623, Ander- 
ſor, where the contrair appears done, 

contra Eodem die. 

J* an Attion of Adjudication, to hear the Debitors Heirſhip-goods be De- 

cerned, to be Declared to pertain to the Creditor againſt a Party, whobe- 
ing Conveened before, as lawfully Charged toenter Heir to the Debitor, for 
payment of the Debt, had Kenounced 3 This Action was Found needed no 
Continuation, being acceſſory to the preceeding Decreet obtained, wheteil 
the Defender had Renounced : for here no Party was conveened for delivery 
of the Heirſhip, but only Adjudication craved of the Right to be Declared to 
bclong to this Creditor, which wasbut only to put the Creditor in the Heis 
place. Hay Clerk, 

Cochran contra Dawling, Penult Feb, 1629, 
N this ARion, whereof mention is made 13 Feb, 162 9,it was Found thit the 

Heirs were bound to make the employment to the Liferenter profitable t0 
her inall time to come,during her Lifetime at the proportion of Ten lot tht 
Hundred, and at no leſs Profite, albeit the Heirs ſhould not receive ſo muci 
Profite themſelves, and albeit the Money in the Country ſhould be lent {ol 
els Profite, and albeit they were only oblig'd in the Contrac, to employ i"! 
Money as commodiouſly as they might get the ſamine, which they alledge* 
would not bind them to pay the Profite, which could not poſſibly be had,whicl 
Was Repelled, but it was Found that they might either employ it upon La0%* p 
aid is, or elſe pay within 40 yy 6 aſter each Term Ten for the Hundred 10 "Y, 
Heirs option, which payment ſhould ſupply the Intetment. _ 


ST MAW es a cc... 
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Muir contra his Tennents, Feb, alt, 1629, 


is Wa N Incident uſed by a Detender againſt a Party called as Hayer,upon 60 
0 days Citation as being out of the Country, was not Suſtained, becauſe' 
ls the Letters bore no Warrant to Summon the Party as out of the Realm upon. 


be 60 days, neither did the Uſer thereof Proteſt when Litiſconteſtation was made 
or (or Incident after that manner, but becauſe the Procurators for the Raiſer of 
al- the Incident offered to make Faith that he was not intormed,or knew at that 
ent time that the Parties were out of the Country then, therefore albeit Incident 
not Wl ws retuled, yet a Jong day was A ſigned to the Party Ulſer thereof, to deduce all 
his Probation upon the Exceptions,for which the Incident was uſed, during 
ave the which time he might uſe his Incident againſt the Parties called therein,and 
eat, Proſecute his Probation againſt them, and that he ſhould conclude all againſt 
ek, Wl the day toreſaid, at which time they would conclude the Cauſe and adviſe the 

fame, AQor,Cunninghame. Alter, Miller. Scot Clerk, Vid, 6 Feb,1622,Grier. 

the The like done 19 March 1629, L,New-wark contra Maxwell, where Belſhes 

tithe M'was Actor, Gibſon Clerk, 


1 the Murray contra Lo, Teffer, March 3. 1629, 
ali Drummelzier having Set aTack of Teinds to Fohn Murray of Halmyre,and 
pay: | bigs him co warrand the ſame,and theTeinds being-evicted by aDecreet 
nal:y, ofSpuilzie againſt Murr455 Tennents, whereinthe quantities were referred to their 
ayed; WW Oith,and they holden as conteſt thereon, whereupon Warrandice being ſought 
he 0- WWW by Murry againſt Drummelzier,it was Found that the Decreet of Spuilzie was 
'xecu» WH cot Found a ſufficient Ground, whereupon Warrandice might be ſought tor the 
Lond: WE Quocities contained in the Sentence,whereon they were holden as Conteſt, bue 
velt it WW feng thar the Quantities tar exceeded the juſt Ayail of the Teinds,they*Found 
J, the WWW tht he ought to prove the Quantities — by ſome other lawful manner, 
g alter WW Adot, Cunninghame, Alter. Stuart, Scot Clerk, 
Term, Fletcher contra L, Craigiver, Eodem die. 
e mace Craigivar being Cautioner for one 1rwine, and paying the Debt to the 
Dorteou ., Creditor, being diſtreſt by him theretore, and he being thereafter De- 
Andtr- WY bitor to 7:w3ne in a proper Sum owing to 1rwine by him, and 1rwine being Re« 
be!, the Donatar to his Eſcheat ſeeking Payment by ſpecial Declarator of the 
Wm oning to him by Craigivar, it was Found, that Craigivar having payed 
be De- WF 25 C autioner for 1rw4ne a greater Sum before that !rwine who ſhould have re- 
who Vt" WH lived !.m was at the Horn, by vertueof which Horning his Eſcheat was ta- 


tor, 10! WY ken, he might Compenſe with the Donatar in the Sum owing to the Rebel 
by the ſaid Payment of a greater Sum for the Rebel, which Compenſation was 


whetell Bi teceived againſt the Donatar, the Payment being made as ſaid is before the Re- 
delive!l) Wi bellion, Actor, Fletcher, Alter, Lermonth, Hay Cletk. Vide 26 Fuly 1622, 
clared " Davidſon contra L, Buckie, 
he Hel Carmichael contra Gibſon, Eodem die, 

A Father being Debitor to the Son in a Legacy left by the Mother, and af- 
1 chattke ter the Fathers deceaſe, the Fathers Executor being conveened to pay 
"able of "* Legicy, It was Found, that Payment made by the Father for binding of 


the Son as Prentice to a Craft, ought to be aſcribed in SatisfaRion of the Les- 

© much py protanto, and ought not be found to have been given ex affetione dome- 
Fe lent 100M{4 ex pietate paterna,for it was preſumed that he would liberate himſelf of 
an Debt before he would gift any ching,bur this Cauſe was berwixt poor Per« 


l 
Piles S, whoſe Subſtance was mean, and the Sums ſmall, the Legacy being of 
had,whil Pounds, and the Prentice-fee payed 60 Pounds, and the whole Gear in the 
Land » ament not exceeding two or three hundred Ponnds, and that was the chief 
o 4inf ealon of the Deciſion. Vid, 24 Fuly 1623, Fames Stuart, & 29 Fanddry 
ure 1629, Lands contra Dowzlas, Hhh4 Herrtls 
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Herres contra Stuart, Eodems dit, 
IN 2 Removing, an Exception being proponed upon an Infeftment proceeg. 
ing upon a Compryſing, It was Found, that the Compryſing might be Eleig. 
ed upon a Reply, that conform to the Ac of Parliament anent Compryſingg, 
the Compryſer had intrometted with as many Duties of the Lands as compleat. 
ly payed him of his whole Debt before the expiring of the Seven Years, ax i 
preſcribed by the ſaid AR of Parliament, whereby the Compryſing became 
extin&t ; which Reply was Found Relevant, albeit the Excipient alledgeq, 
that this not being proponed in due time before the expiring of the Seven Yea 
after deducing of the Compryling, as he alledged it ought to have been, there. 
fore he alledged that the ſaid Seven Years being now all expired divers Years, 
before the proponing thereof,the Party had no place to propone the ſame, and 
that the ſame was not quarrellable upon the ſame Ground, not being quartelled 
thereon before the expiring of theſe Years; which Alledgance was Repelled,and 
the Compryſing was Found might be taken away upon the toreſaid Ground 
albeit not proponed before theſe Years, bur after the ſame were all expired, an 
the ſame was received by way of Reply, being betwixt mean and poor Folks, 
whereas otherways the Lords were of opinion,that it could not have been taken 
away but by way of Declarator, Actor, Alter, Mowat, Yd. 15 Jan, 
1624, V.cAnnand, and the Caſes cited there. 


La, Borthwick contra Goldilands, March 5, 1629. 
N a Removing, a Tack Set by the umquhile Lord Borthwick,after the Setting 
whereof,the Setters Right was Reduced at the inſtance of the Lord News 

bettle,who had acquired a more valid Right than the Setter had,upan a Cl:uſe 
irritant contained in the Setters Infeftment,and in the faid ReduQtion, the Tack 
being alſo reduced per expreſſum z this Reducer having thereafrer oblig'd him 
ſelf ro Diſpon the Lands in tayours of the Son of the Setter of the Tack/for 
a Sum of Money agreed to be payed therefore, which Son was Served Heir to 
his ſaid Father,who was Setter of the ſaid Tack , after which Obligation the 
ſaid Reducer having given Inteftment to the Lord Boyrhwicks Son, who was Heir 
to the Granter of the Tack, and to his Wife in Conjun-fee, and to the Heirs 
to be begotten betwixt them, which failzieing co the Heirs of the Husband f- 
ter the Husbands deceafe z the Lady ſeeking Removing upon the ſaid Con- 
juna-fee Infeftment, and Gold:lands defending himſelf with the faid Tack, and 
the Reli& opponing the ReduRtion foreſaid, and the Defender Duplying upon 
the Snperveniency of the Reducers Right in the perſon of her Husband, who 
was Heir to the Setter, and whereby his Tack convaleſced, and that the [a+ 
dies Conjund-fee Right lowed from her Husband, whoſe ſupervenient Right 
by the Tackſ-mans Right revived, and the Lady could nor quarrel the fame 
upon that Right given to her by her Husband, who was oblig'd to warrand his 
Fathers Deed : The Zords Found the Tack, being reduced as ſaid is, could 
not defend againſt this Removing purſued by the Lady, and that the Bond wade 
by the Reducer ro Diſpon the Lands to him who was Heir, and his being Hei 
to the Setter of the Tack, made not the Tack to convateſce before the Helt 
was Infeft in the Lands, for there was found no ſaperveniency before 
there was a real Right eſtabliſhed in the perſon of him, who ws Be 
to the Setter, and that the Bond to give a Right made no ſupe!\ 
ency, nor yet his being Heir, except alſo he had been Infefr, and ak 
Heir, and that his being Heir without Infeftment made not the Right 
convaleſce, but might furniſh perſonal ground of Warragdice againſt him 
Heir, and the real Right being made by the Reducer to the Husband and 
Wite in Conjun&-fee at one time, and in one Writ z it was Found that ' 


was not a Donation flowing from the Husbagd to his Wite, albeit che gy 
A 


Fhe Deciflons.of the Lords of Seſitn, 1629. 435 


granted of before, ag ſaid is,to thetlughand alone,not mentioning the Wifezand 
ulbcit the Hugband payed the Sum,, for. the, which, the Diſpoſition was made, 
1d WF ind ſo, albeit. the: Right, Superveened tgthe Hushand, whereby the. Tack, Res 
35 Wl vyived, and: might haye Defended tha Tackſman, aggipl}, the Lo., Roxthyrighs 
"UW (ito long as he lived, yethg being dead,the Tack, could npt convaleGe againſt 
theRelict, who ode #expore. acquired, with bin the Real Right, for her Life 
me time, from the Reducer, which, was. npt eſteemed, to.have proceeded from 
ed, W ter Hugband, as.ſaid is,, but from a Thigd Perſan,to.her, Lg this. ProceGitwas 
"3 WF Found, that.a Diſpoſition, albeit made, without; a Cauſe Onerous. by the De- 
"10 Wl bitor, after he was Debjitor to. his preceeding, lawſull, Creditors, could not be 
US, WF found as coming under the AR of Dyvory, except the Debjtors who Diſpon- 
and ed, hab beenthen Dyvor ; For he not. being Bapkrupt then, the. Prior Cre« 
| ditor could not, upon that 4R, then quarrel the Poſterior Right, made etians 
ſme cauſg oneroſa 3 It wasalfo Found, that payment of Taxation, tor the Lands 
Hl |] the Lackſman Defender,made at Command of the Purſuer lyable tor the 
1 {Mlixation,atter theWarning,which the Defender Alledged, was als ſufficient. as if 
» Wh b.d received payment of the Tack Dutie, after the Warning, was not Re- 
levant, to in{cr Abſolvitor from that Warning, except, that the Command had 
un, kngiven to him, to pay it, as Tackſman, or to be payed out of the Duty 
« his Tack, which was lo. Found, and the ſaid Exception, Repelled, albeit the 
Defender Alledged, that be was not the Puzſuers Debitor, but in the Duty 
dthe Tack, and he was not obliged to pay Taxation for her, or to relieve 
ter thexeof,, neither could the Command given by her have any r bur 
whe Tack, and Duty thereof, he not being otherwiſe Debizor, which was 
relled. Adtor, Nicoljon & Bel(bes. Alter, Adoacatus,&& Cunpinghame, Hay 
Clerk, Vid. Feb, 6, 2629. betwixt thir ſawe Paxtics, Feb, 17. 1629, Black- 
, + inſra hic, March 5, L. Ley, March 4. 1635. Lady: Borthwich, Feb. 
22 1622, Lo. Loydov, 


White contra Domglat, Eodem die. 


_ He Husband being obliged to provide his Wife, as is Deduced, and 
nd of Marked, Feb. 20. 1629. Andone of the Bonds whereof the ReliRtcray- 
Con- Wed aLikerent of the Sus therein contained, being made to the Husband by 
k, and his Brother, which Brother was Tutor to the Heir of the Defun&, who was 


Conveened, for fulfilling of his Fathers Olligement, and the ſaid Relic hay- 


7 who M's Dilcharged the ſaid Tutor of the Annualrent of that Bond, for her life- 
he La {MW'me.in favours of the Tutor, for love and favour born by her to him, and for 
Right bis Pains as Totor, in the Minors affairs 3 It was Found, that albeit this Diſ- 
Je (ame Parge was ſufficient to exclude the Rehet, and to denud her of her Liferent 
and his MW" ereof, yet that could not Liberat the Tutor at the Minors hands, butthat 


e remained obliged to his Pupil in the ſaid Annualrent, and that the benefit 
1 the Diſcharge of the Literent, albeit in favours of the Tutor, yet ſhould ac- 
teſce to the Pupil,and be profitable to him, and not to the Tutor, who was 
Wcbitor, ſeing the Cauſe thereof was for the Tutors Pains, in the Minors 
Mair, whoſe Afﬀairs was ſeen, might be done without great Coſt and Travel, 
d the Tutors Expenſe would be Refounded, aFione twtele contraria; And alſo 
Q Diſcharge by the Kelia bore, that the Twtor would make 20 benefit nor pro. 
in bis office of Tutory, which was not a Clauſe allowable, the Tutor being 
wnd in Law to do his Office, without reſpe& of Profit, but this Decifion 
$ thereaſter altered. AcQor, Alter, Burnet. Hay Clerk. 


L. Ley younger contra Kirkwood, Eodem die, . 
\ S$crvice done by the Tengents fince the Warning, which way a part 
of the Duties uſed to be payed for the Lands,done at Command of the 
Fil Puarſaers 


& 
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Purſuers Grieve,zand who was ſole Guider of his Aﬀairs, The Purſuer,yhg 
made the Warning being then in E-gland, the time of the Command, and gy. 
ing of the Service, was not Found Relevant, to Defend the Tennents froy 
Removing, by vertue of that Warning: for none could Prejudge the Way, 
ing made and ſubſcribed by the Maſter but himſelf,or ſome havingPower fron 
him, whether he had been without, or within the Countrey; For noSeryant 
might do that,but by expreſs Warrand to that ſpecial effet. Item a Rental Yr 
to a Man and his Wife, during their Lifetimes, not bearing # be Set dyriy 
the longe# Liver of them two, but during thetr Lifetimes, was found (uf. 
cient to Defend the Relic, during her Lifetime, and was found to be e&x- 
pired, by the deceaſe of the Husband; for otherwiſe, if the Wife had died, 
and the Husband had ſurvived her, it would not have Defended him thereafter 
during his Lifetime, which had beenunreaſonable, Tres, a Tack Set foray. 
ment of a hundred Merks yearly, to endure ay and while the Tackſman were 
payed of a thouſand Merkslent to the Setter, and the Tack-Duty therein al. 
lowed to the Tackſman, for the Annual of the ſaid Money, was not found 
ſafficient to Defend againſt the Removing purſued by the Singular Succeſſor, 
for ſo it had neither lſhnor Duty, Itew, a Rental bearing Power to the Ren. 
taller, to Remove, Out-put and In-put Tennents, and alſo to place Sub- 
Tennents under himſelf, and to S:t Sub-Tacks,and give Sub-alrern Right tc 
others,the Diſpoſition of ſuch a Rental to another made not the ſame to fall.; 
ſon Clerk, Vid. Supra hoc Eodem die, Lady Borthwick,, concerning payinge 
Taxation for the Maſter,and for this firſt Part,viz.of a Tack withoutDuty,Jm 
20, 1629. Keith, and For this laſt Part,July 15. 1628, L; Maxwell, and Juh 5 
1525, L. 4iton, and the Caſes there, 
Biſhop of the 7ſes contra his Vaſſals, March 6, 1629, 
N an Improbation, a Defender being Summoned at his dwelling Place 
which was the Principal Houſe of his Lands, wherefrom he was Stiled, ar 
he Compearing by his Procurators, and Alledging no Proceſs upon that Ci 
tion, ſeing then he had no Remaining,nor dwelt there, but by the Contrair 
was offered to be proven, that the time of the Citation, and diverſe Monet! 
before, and by the ſpace of a year fincethat time, he dwelt and remained 
the Schools in Leith, being a Minor, and brought up there, This Alledgane 
was Repelled, and the Execution ſuſtained,but prejudice to Reduce therec 
prout de Jure. Attor. Advocatmws & Aiton, Alter, Nicolſon 8& Stuart; Gibj 
Clerk. Vid, July 2. 1630. E. Hume, 
Falconer contra Blair, March 7, 1629. 
He ReliR of a Defun&, who by an Heretable Bond wasadebted tohis Ut 
ditorina Sum of Money, being Executor to her Husband, and havil 
payed the ſaid Debt, after her Husbands deceaſe, and Reported the Bond rc 
the Creditor, and having thereafter Cancelled the ſame, ſhe purſuing the He 
of her Husband, as he who ſhould relieve the Executor, of that Heretables 
for re-payment thereof to her, ſeing it was rationi & natur 4 conſentants 
that as. the Executor is obliged to pay the Defun&ts Moveable Debts, 0 
firſt end of his Moveables;z So that the Heir, out of his Lands and Heirſh 
ought to pay the Defundts Heretable Debt, Nam quem jequuntur commoda,s 
bent etiams ſequi incommoda ; This Action was ſuſtained at the Executors [nſtanc 
againſt the Heir, albeit he Alledged, that ſhe ought to have no Relieh, ! 
Reperition of that Payment,which ſhe made ſcienter, volenter &- ſponte, withc 
any Charge or Compullion uſed by the Creditor againſt her, ſpecially £ 
Bond Alledged fatisfied by her, being now produced by her Cancelled,wne 
upon neither the Heir, nor no other could be diſtreſſed by the Credito!, 
no Diſcharge being produced; granted to her by the Creditor 3 For If 9% 
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be that the Defundts ſelf had payed the Debt therein contained in his own 
vho Wl [iferime, or that the Creditor had &therwiſe Cancelled the Bond, and that 
do. WW the Kelift could never have been diſtreſſed therefore; which Alledgance was 
rom Wl geyelled, nd the ARion ſuſtained, -and the Lords Found the payment Al- 
an. WW jedged made by the Rehit, after her Husbands deceaſe, might be proven by 
rom theCreduots Oath,and that theBond was whollyUn. cancelled at that time, and 
vant WW her bis decrale might be proven by the Heirs:Oath, which manner of Pro- 
l Set WM bation was/(uſtained; to infer Reperition to the ReliR, although the Bond was 
Cancelled, and the Zords declared, thatthey would not reſpect any qualifica- 
ſuft- WF fionwhich the Defenders ſhould adjeR to their Depoſitions, atietit Conditi- 
© ex- BY ans made betwixt them 8 the'Relic,at the time of the ſaid payment,but ſimply 
died, WW yould rake their Oaths,'upon the two Points forefaids, which were ſuſtained 
after WI 4, Relevant, viz, that ſhe her ſelf, made Payment'fince her Husbands deceaſe, 
' PaY- WY and that'the Bond was then Un-cahiceHed, Ador, Nicolſon & Aiton, Alter, 
were i A4dooratss 8c Nairn-Gibſon Clerk,” Fid. Feb. 10. 1629, betwixt thir Parties 
- Mories contra Jebn on, Eodem die. ; _ a 
N a ReduQtion and Improbation, the Zords Found a general Heir Served, 
and Retourcd tothe Father, might call for Improbation of any Writs made 
by bis Father, whereby the Right of ah Annualrent was provided to the Fa- 
ther, and bis Heirs, which was” Alledged to have been thereafter Djſ- 
xoned to the Defender, and ſo thereby the Purſuer might be prejudged in 
tn Prior Right, and it wasnot Found neceſſar, that the faid Purſuer ſhould 
kve been ſpecially Served Heir to his Father in that Annualrent, or Infeft 
kerein, ſeing it was Conſtitute to-the Father by Contra only. Yid. Jur. 
v, 1626. Patrick Eviot, Feb. 4.1630, E. Kinghorn, 
NM om contra Wilkie, Eoden ir's | 
Purſuit at Joln Wilkzes [nſtance, For pa x certain Prices of Vicual, 
\ (cn: by = to David Muirhead, oe i ed againſt the ſaid David, 
ting purſued in Scotland, before the Lords of Sc lidn, albeit the Defenders 
rocurators Alledged, that he could riot be conveened 3 hoc: foro, ſeing be 
and bis Family were aQual Dwellers, and Reſidenters at London, where they 
mained aim remanendzz Likeas the ViRtual was Engliſh Victugl, and the 
urſver then dwelt in Berwick, where he is Burges, and the Writ for the Bars 
pain was made and dated at Berwick, whereby the Defender Alledged, that 
Kither ratiove domicilii, neque rei de qua agitur, neque contraius, he was ſubject 
othis Judicatory, which Alledgance was Repelled, and the Proceſs ia this 
Judgment ſuſtained againſt him, to have Execution againſt his Perſop, when 
je came to Scotland, and againſt his Goods and Gear in Scotland, he being a 
aiſhman, and Faftor to Scotiſhwen, and being Summoned perſonally in Sgot- 
1d, Attor. Belſhes. Alter. Stwart, Gibſon Clerk. FJid. November 15. 1626, 
Wraith contra Cunninghame, 


Shaw contra Kinroſs, March 10, 1629. 


\o the He 
' les 


uſer | Pcing Infelt in an 4nnualrent out of fome Lands, who diſponing that 
bts, © Annualrent to another, after which Diſpoſition ( which contained 
nd _ MW focuratory of Refignation therein )the Acquirer of the Diſpoſition before he 
_ s [oft conform thereto, by the Superior of the Annualrent, who was 
on W*tor ofthe Land, out of which it was Diſponed, gives a Bond tothe Diſ- 
\ ReliE Mer, reporiing her to her Liſerent thereof, after dich Bond immediately 


»wte, withc 
ſpecially | 
elled,v , 
redito!, 
For it OP} 


Ues the Procuratory of Reſignation, and was Infeft by the Superior,in tte 
"40nualrent, the Diſponer nevertheleſs retains the Poſſeſſion, after which 
\cqQuirer of the Infetment, upon the ſaid Refignation, Reſigns the ſaxd.In- 
"Wnt, and Right of Annualrent, in the harids of the Heir of the Stper1- 


I11 2 or 
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or and Heretor of theLands,who notwithſtanding thereof,is ſtill decerned tg 
ay theAnnualrent to the ſaid firſt Refignant, conform to the foreſaid Back, 
nd made to her z Thereafter the Right of the Land being Compriſed tron 
the ſaid Heretor,and it being queſtioned,if the Land was affected with the byy. 
den of that Annualrent, and that really the Compriſer was holdento pay th, 
ſame, asthe Author was conform to the ſoreſaid Bond : It was Found, n. the 
Compriſer might bruik that Land, without that Burthen, which the Singyy 
Succeſſor was hot holden to pay, albeit his Debitor, from whom he Compi 
ed the Lind, might be Perſonally, and his Heirs ſubject therein, yet ſeing the 
Real Right was Reſigned in the Superiors hands, no Bond given by the Re. 
ſigner, or acknowledged thereafter, by the Superior, would affe& the 
againſt a Singular Succeſſor; and therefore the Perſon firſt Heretor of the 4p, 
nualrent, by the Right of the ſaid -Back-Bond, with continual Retenting of 
Poſſeſſion conform thereto, was not found to have any Right againſt the 
Land, or againſt the Singular Succeſſor,, but only againſt the Heirs of the 
-makers of the Bond, aud others whom ſhe might Perſonally conveen, Actor, 
Rollock, Alter. Burnet, Gibſon Clerk. Yid, June 27. 1629. Hamilion, Jub 
8. 16529, Durie contra Kinroſs. 


,  Merſhall contra L. Drumkilbo, March 12. 1629, 
'@)> provided to a Chaplanry in the Colledge-Kirk of Dunkell,and ha 
ing thereon obtainedLe: ters Conform,and Charged for an Annualreate 
Ten pounds out the ſame Lands,as due to the ſaid Chaplanry,and to thelaf 
Chaplan, by whoſe deceaſe the Charger was provided,baving obtained De 
creet before the Commiſlars of Dunke/, againſt the Heretors of the fan 
Lands, for payment of the ſaid Annualrent for diverſe years, as adebtedt 
him, and he having thereupon Poynded the Tennents, and received P: 
ment + Thir Charges being Suſpended by the Heretor, it was Found, thattt 
Decreet foreſaid, obtained before the Commiſſir of Durke//, and the Poyne 
ing conform thereto, by the ſaid late Chaplan , could not be ſuftained lt 
ficient grounds to aſtrit the Heretor, to burden his Lands with-the Servituc 
of this Annualrent, except there were either a Mortification produced, toll 
where this Annualrent-was Mortified by the Heretor, to that Chaplanry 
elſe that the Chaplan had been in Poſſeſſion thereof, either before the Rei 
mation of the Keligion, diverſe years, or thirty years ſince, and no ( 
therwiſe : And they reſpe&ted not the ſaid Decreet,and three years Pollelc 
therein contained, and Poynding therefore. Actor. Fletcher , Alter. Nicolſ 
Hay. Clerk, Vids March 17. 1629. Teaman contra Stuart, 


L. Gafowſheils comra L. Mckerſton, Eodem die. ; 
Na — 4 Tack Set by one who was Infeft in Lands, was ſuſtain 
to produce Attion of Removing at the Tacks-mans inſtance, albeit it vc 
not a Clauſe therein of power to in-put and out-put Tennents, the Tack+B 
proving that the Setter wasHergtor of the Lands.eſpecially ſeing theLerenc 
hadnoRight to theLands,which was ſo found, albeitſome were of opinions 
fuch Tacks were only Obligations, whereby the Setter might be compels 
Enter the Tacks-man in poſlefſion of the Land, but were not real Securitic 
force to produce Removing, and thereby to make Warning, being of the 
ture of perſonal Securities; but moſt part were of another Judgment, i: 
being no Tack nor Right in the Proponers perſon, and Found ut /#pr4, AX 
Alter. Nicolſon, Gibſon Clerk. 


Colmſlie contra E. Roxburgh, Eodew die, ; 
' A Charge againſt the Superior to receive a Compriſers Aſſigney, being 
ſpended by the Superior, becauſe the Compriſer had made n_ 
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d to Wl fgney to that Compriſing Judicially, as uſe is frequently to be done 3 and that 
ack. MW aigncy had made another Aſſigney, and ſo the ſame had paſt from hand to 
fron MW hand, ad might be tranſmitted by many Aſlignationg, which the Superior was 


bur. WM cot holden to acknowledge 3 for he Alledged, that albeit he might be com: 
ythe MI pelled to'receive the Afzigney to whom the Compriſing was Legally Afign- 
tthe Ml cd, yet be could not of Law be compelled to receive that iow 7 Akigney, 
gular Ml nowore than upon his Vaſſals Reſignation he could be compelled to receive 
mpri. WW bio in whoſe favours the ſame was made; which Reaſon was Repelled, feing 
18 the Yb only received but one Vaſlal by vertue of that Compriſing,no other being 
Re. MY received thereupon: It wasalfo here Found, that the wed wr efnes not be 
Land, i compelled to receivethe Compriſer,except he ſhew'd that theDebitor was Infeft, 
e An. WY albeit the: Charger offered to prove, thathis Father to whom he was appear- 
ion of MY ingHeir was Infeft; and alſo ſhew'd a Decreet of Declarator of this fame ebi- 
iſt the MW tors Liferent of theſame Lands, gifted by the ſame Superior to a Donatar; in 
which Gift the Superior had granted,that the ſame Lands pertained Heretably 
tothe ſaid Debitor, and thereby gifted his Liferent thereof, which Liferent 
was declared in favours of the Donatar, Likeas the ſaid Liferent- right being 
2g4in returned by the Donatar to the Superior, the Superior was in Poſleſfsion 
of the Lands by vertue of that Liferent, and ſo he could not Alledge that the 
):bitor wasnot Infeft,notwithſtanding whereof it wasFound,that theCompriſer 
ouſtthew that the Debitor was Infeft,ſeing the Declarator of Liferent might 
x againſt an appearand Heir as well as againſt one Infeft ; but this Declarator 
5 not obtained but as the Liferent of a Vaſlal who was Infeft. Adtor. Craig. 
ſter, Nicolſon. Gibſon _ Vid.14 Feb, 1629. Grant contra L. Balveny,& 23 

Mich 1622, Mr. Simeon Ramſay. | | 


Cunninghame contra Sheriff of $tirlings Deputs, Bodem die, 

He Sheriff-Deput being —_ to take a Rebel, who Suſpeniding on 0. 

bedience and diligence done by Him, in ſearching and ſeekirig him, and 
tat he could nat be found, as Inſtruments produced bore; And the Charger 
eplying, that ſince the Inſtrument the ſaid Deput had been incompany with 
heRebel divers times withinthe place ofhig Jurisdiftion,where he had at that 
ime power to take the Rebel. This Alledgance was ſuſtained, being proven 
0 infer Sentence againſt the Deput for not taking, the Rebel, for no further 
nas ſought by the Proceſs, for payment of the Sum was not ſought therein; 
nd it was not found needful that the Charges of Caption ſhould have been 
ft with the Depurt, or delivered to him for his Warrand of taking the Re- 
xl at the times foreſaids of his being with the Rebel 3 neither was'the want of 
eſe Charges found any cauſe whereby the Deput ſhould be excuſed to take 
im, he haying received a Copy Subſcribed by the Meſſenger the time of his 
rt Charge. Yid. Ult. & 4 Fuly 1628, Rachelet and the Caſes there Cited,” 
0d 12 June 1630. Mr, Rodger Mowat., 13 July 1630. Haycontra E. Marſbal, 


a Nicdlſ 


s ſuſtain 
Yell Vt bC 


Tacks 


eLJerene Yeoman contra Stuart, March 17, 1629. 

pin, Safin of an Annualrent of 20 pounds to be taken out of a Tenement ip. 
ompeliec Dundee granted to the Purſuer by the Baillies of Dundee by Haſp and 
Securit iple, as Heir to his Father, who was Infeft therem upon his Authors Reſig- 

p of the Wition, mentioned in his ſaid Fathers Seafin, proporting the ſaid Reſignation ;* 
ment, UWias his (aid Fathers Authors Seafin proported to be given by the Heretor of 
;pra, AO: Land to the faid Author of the ſaid Annualrent, to be taken out of the 


Land, there being no other Adminicle, neither ofthe firſt Seaſin, nor none. 
the ſubſequent Seafins, but the Afſertion of the Nottar to the Seaſin, who 


ey, being ſowneClerk; and there being no other preceeding Writ for theWarrard' 
e anotVe"i" 0, nor no PoſſeGion'had of the ſaid Annualrentat any timefincethefirtt: 
bg Iii 3 - "' Seafin,! 
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Seafin, which wasdated and woo 3$ years fince, the Seafin foreſaid given tg 
the Purſuer by Haſp and Staple, with the other Sealins preceeding, as ſaid 
was ſuſtained, to produce ARion at the Purſuers inſtance,(albeit he was og 
Retoured Heit inthe ſaid Annualrentto his Father 3 and albeit there was nei. 
ther preceeding Adminicle to the Seafins, rior yet any Poſleſsion ſince thedye 
thereof : And albeit it was only teſtified by the Clerks aſſertion, Nottar there, 
to ) for Poynding of the Land, both for bygones and time to come, { 
the ſame was given by the Baillie, and Town Clerk, according to the uſu 
form within Burgh in ſuch caſes, wbich was ſuſtained, albeit the Seafin of the 
ſaid Annualrent bore not, to be given: to be holden Burgage 5 and which the 
Defender Alledged ought not to be reſpected as in other Seaſins of Land hg). 
den Burgage, where'the.affertion of the Baillie and Town-Clerk, teſtifie] 
the Clerks Inſtrument, is ſufficient ; which was Repelled, and the Seafnſ,, 
ſtained. Ador. Fletcher. . Alter, | Hay Clerk, Yid.*27 Novemb. I630, 
L; Lawyer, .Vid, 16 July 1629. Scot contra Deans, & Pemult July 161%, 
Stuart, 12 March 1629. Marſhal. 8 July 1629. 'Durie contra Kinroſs, & 11 
July 1629, Moreis. | 
Barclay contra Stevinſan, March 18. 1629. 
Creditor having obtained Infeftment 'of his Debitors Lands, and having 
A Set a Back- Tack again to Ong 10 not Redemption, witha Clu 
Irritant, that if the Duty of the Back-Tack be unpayed two years, the (img 
and the Reverfion ſhould expire 3 upon, the which Failzie Declaratorha 
ſought, another Creditor Compearjng.Alledged Abſolvitor, becauſe they 
Libelled whereon the Failzic Alledged was committed , the Purſuers (ell p 
ſeſt an Houſe of the Lands, Sett in Back-Tack ; the Mail] of which Hou 
as was uſed to be payed therefore the” years 'before the Pntſuers Occupaiic 
extended yearly to 16 pounds,whereby the Purſuer muſt be Compred toby 
received payment of a part bf the ſaid Back-Tack-Duty, and a patt beingpa 
ed for the years Libelled, the PFailzie catitiot be Compted to have been Cor 
mitted, ſeing the whole Duty reſted'not owing. This Exception of part 
payment, and this manner of payttient, viz, By Occupation, was Foundaele 
vant to Ejeid the Declaratorz and alfo it wasFound Kelevarit to be provent 
Witneſſes, and no wayes neceſlar to be 'proven by Writ, Hay Cletk. Yi: 
x Feb. 1631, Calpie, OY | 
Ruſſel contra Paterſon, HHarch 19. 1629. 
A Merchand furniſhing Wines to aWoman, and ſhe being purſued by hit 
for the price thereof, the Action and Proceſs was ſuſtained again(t he 
albeit ſhe Alledged, that ſhe was clad with a Huſband, who not being cor 
veened inthe Proceſs, nor Summoned thereto, no Proceſs oughtto be grante 
againſt her 3- which Alledgance was Repelled, ſeing the Huſband was 10 ye: 
out of the Countrey together before the Purſuit, and was not returned, at 
it was not known whether he was dead or living 3 and all this time ti 
fender was in uſe to Bargain with this Purſuer, and buy Wines, and kt 
an Inns, ſo that ſhe ought to be anſwerable for her own Receipts. Adot. / 
gon. Alter. Ruſſel. Gz ſon Clerk. 


Herries contra Lo, Herries, Fodem die. 

A Summons bearing that a Charter was Subſcribed and perfedted tothe #\ 
ſuer of certain Lands, and Seafin taken thereupon; after the ta 
whereof the Subſcriber of the Charter having borrowed the ſame from the#' 
ſaers Father ( the Purſuer being then Minor) to be ſeen by him, the ſaid 
[criber and Granter Cancelled the ſame, and ſenſyne retained pollefſion of 
Lands Diſponed,therefore the Purſuer craved both that the Defender fhc 


Td 
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n to W.zke up the Evident again, and alſo refound the Profits of the Lands med- 
ds, WM. with by the Defender fince the Cancellation thereof. This Attion was ſu- 
not Wincd,and both the Concluſions of the Summons Found Relevant,albeit both 
ei- raved tagetber, and no neceſiity found firſt to Purſue for the making up of 
date Wh+ Evident, and then to Purſue thereafter for the Maills and Duties ; but the 
ere. hole Summons was referred to the Defenders Oath ſempliciter, Hay Clerk, 
ing W;d, 1 Decembe 1629. Lawſon and Reid, &c. 
Dowglaſs and E. Angas contra E. Lauderdale, and L, Ley, Bodem die, 


q Declarator of Non-entry of Lands being ſought, and one of the Defen« 
[) ders Compearing, and Alledging that Lauderdale was Infeft io thir Lands, 


bol- WW that he and his Author immediatly before him were Infeft therein, by Kights 
! by WM.d Inteftments theſe 40 years by-paſt, whereby the Land was full that ſpace, 
fv Br. which by the PraQtique of the Kingdom purged all Non-entry ; this Ex- 
03, Weption was Repelled, being proponed by the Defender, who Alledged no 
ry ight to the Lands flowing from the Earl of Lauderdale , by whoſe Right 


he Lands were Alledged to be full; and ſo it was Jns tertiz, and not compe- 

nt tothe Proponer 3 whereas if he either had Right from the Lo. Lauderdale, 

rthat the Lo, Lawderdale's ſelf had proponed it, the ſatne would have been 

und Relevantsfor a Defender,cxcepting upon his own Right,or his Authors, 

hat the Lands was full in their perſou by the ſpace of 40 years, it is enough to 
rge all preceeding Non-entry , but the Los Lauderdale not being Compear- 

v (being a Party called) to propone this, asfaid is, it was Repelled wt ſu- 
4,5 not competent to the Proponer 3 for in effeR the Non-entry was purſu- 
[tothe behove of the Lo. Laxderdale, to eſchew a Purſuit of ReduQion In- 
med againſt his Ri ght to theſe Lands, by the ſame Party Proponer of this 
iption, which was Intented by him, as Heir to that perſon,by whoſe de- 
ae the Non-entry now acclaimed, was ever ſought ſenſyne 3 neither was it 
heted, where it was Alledged that the Lands being full, eo caſs there could 
it be a Non-entry 3 far leſs where their two Rights are contrair and in- 
romptable 3 and ſo they might be proponed by any Party called, being a de- 
fence, which extinguiſheth that Right i= totum : And if that Right whereby 
the Lands were full, were called in queſtion,the Non-entry ought to ſleep 
while the event of that Proceſs; for it the Party Infeft prevailed, he was in 
ſurety, and there needed no other Right of Non-entry to ſecure the ſame 3 
and if it ſhould be Eleided by any better Right, then the Non. eatry might be 
by hir ought, but ſo long as that Right ſtood,all Non-entry was thereby excluded 5 
if hed hich was Repelled ut ſupra, Actor. Stwart & Aiton, Alter, Nicolſon & Mowaz. 
g C0 Hoy Clerk. Vid, 24 June 1629, Sir Mungo Murray, 


L. Afﬀeck contra eMathie, March 20, 1629, 

Na Removing, the Receipt of an Herezeld from the eldeſt Son of the Fa- 
ther, who was Liferentaller of the Land, is ſufficient to fave the Pay= 
er from Removing from that Land for a year after the Rentallers deceaſe. [- 
ew, apromiſe not to Remove, made by the Purſuer, may be proven by Wits 
lelſes, to ſave the perſon to whom the promiſe is made from Removing, for 
ſpace of a year only after the promiſe; and if it be proponed for longer 
e, it muſt betherewith Alledged, that the promiſe was then accepred,and 

he Pull uſt only be proven Scripto, or by the Oath of the Maker of the promile. 


e tak E. Buccleugh contra Toung and Ker, Eodeme die. 

the N Order of Redemption being uſed againſt the Heir of one who was In- 
ſaid \ feft under Reverfion, and Declarator ſought thereupon the Creditor 
on oft tfhim, from whom the Redemption was uſed, having Compriſed his Wodſet- 
r (hou Witt, and having Charged the Superior to receive him upon that Compriſing, 


Tii 4 | which 
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the Lands, and to whom the Reverſion was granted. It was Found,that there 
was noneceffity to have premoniſhed the ſaid Compriſer, by the ſaid Order 
of Redemption, albeit he had Charged upcn the Comprifirg, before t e uſing 
of the ſaid Order 3 and fo that he Compearing in this Proceſs for his [ntereſt, 
Alledged that the Purſuer being ſo Charged, could not have miskenred the 
Excipient ; which Exception was Repelled, and the Order ſuſtained, ſeing 
the Purſuer had'Suſpended that Charge, which ſtood undifcuſty but Ordtineq 
the Exciptent,to propone againſt the Or derin the Cau le, what other Defence 
he pleaſed, bur would" norcaſt the Order for his not being 'Warned. Actor, 
Nicolſon, Alter, Cheap. Scot'Clerk. Vid, 25 Murch, Berwixt thir” ſame Parje- 


L. Finmouth contra Weems, Eodem ate, : 
He Laird of Xizcraig in his Sons ContraRt of Marriage being oblig 4, 
| Infeft his Daughter in Law in certain Lands, and therein obliging hg. 
ſelt to warrand' theſe Lands to her tree of all Teinds,, except the payment of 
Seven Bolls of Viaual yearly; for theſe are the very Words of the Cont:g; 
the Father in Law being then Tackſ-man of theſe Teincs for-payment of the 
ſaid Tack-duty, and atter the Sons deceafe the Relidt continuing divers yea 
in Poſſeſſion of theſe Lands and Teinds for paying of this Dury, the Gogg. 
father being till on lite g thereafter the Good+ tather in-another Conn;d of 
Marriage of one of his Daughters, for Security of the Sums promitted ig T9. 
cher to his Good-ſon,makes him Afſigney to his ſaid Tack ot the ſaids Teings 
whereupon the Reli& foreſaid of his Son is purſued tor the ſaids Teinds otthe 
Lands, provided to her by her ſaid Conttz@ of Marriage, wFo opponing the 
foreſaid Clauſe of the Contra, bearing her Father in Eaw to be oblig'd 
Warrand the ſaids Lands to her free of all c—_— the ſaid SevenÞolls, 
which ſhe Alledged, with her Poſſeſſicn ſenfine, to be als gcod to her x5 if 
ſhe had obtained an Afignation to the Tack, or had been made Sub-Txk(. 
woman, And the other Alledging,that it was only a Perſonal Bond, which 
obliged himſelf and his Heirs, and could not exclude the Real Right now ſtand. 
ing in the perſon of a Singular Succeſſor, who had valuably acquited it ex wuſs 
oneroſa. The Alledgance was Suſtained,and the Clauſe was Found ſufficient, to 
maintain the Defender in her Right,to bruik the Lands againſt any whoſoever 
claimed Right to that Tack, Actor, L4iton, Alter, Nicolſon, GibſanClerk, 
Vid, 27 March 1628, Lord Blantyre, 


James Weyms contra L. Kincragie, March 21. 1629,, 

Ne being Infeft in an Annualrent out of the Lands bolden of the Grant- 
er,and after the Granters deceaſe,the Annualrentar purſuing the ground, 
to be Poynded, the Donatar to the Waird, which fell by the deceale of the 
Granter,Compearing to ſtay the fame3 and the Annualrentar Replying, that 
the Waird was taken to the behoofe of the Appearand Heir of the Granter 
of the Infeftment, which being confeſt by the Donatar 3 It was found never- 
theleſs, that the Annualrentar could not Poynd, during the time of the Ward, 
becauſe albeit the Waird was taken to the uſe of the Appearand Heir, yet 
ſeing the Appearand Heir had Renunced to be Heir, being Conveened by 
other Creditors of the Defun&, to whom he was Alledged to be Appearand 
Helr 3 And this Annualrentar could not Qualifie, nor Alledge that he w3s 
Heir to him, That Renunciation ſtanding, the Ground could not be Poynd- 
ed during the time of the Waird,albeit the Waird was taken to the uſe of the 
Appearand Heir, no more than it had been to the uſe of a Stranger. Afr. 

<4, Alter. wMH*gil. Gibſon Clerk. Yid, July 2. 1624. L. Hemefield, 


E. Buccleugh 


which Superior was Uſer of the ſaid Order of Redemption, being Heretor of 
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E. Bucclengh contra Joung and Ker, March 25. 1629. 

He Ear} of Buccleagh purſuing Redemption againſt Townwg, who had a 
T Redeemable Wodſet of him, mentioned March 20. 1629. And inthis 
Redemption,one Ker,who was Creditor to Towng theWodl(etter, had for Sums 
owing to him by the ſaid Toung, Comprilſed the ſaid Toune*s Right of Wodfſet 
and Infeftment, and who upon that Compriſing, had Charged the Earl toen- 
ter him, and by vertue thereof Compearing, and defiring that the Conſigned 
Money, whereupon the Lands Wodfet were Redeemable, might bedelivered 
to him 3 And the Earl Alledging, that he ought to have Right thereto, in re- 
ſpeitthat Tourg theWodletter before Kers Compriſing was decerned to pay to 
the E. certain Sums of Money, wherein he was his Debitoryſo that he might 
compenſ+ therewith, and might therefore take up the Money conſigned fot the 
Redemption 3 And rhe Compriſer anſwering, that ſeing the Compriſing gave 
him Right to the Wodlſet, the Money whereupon the Land was Redeemed 
behoved to pertain to him, and the Purſuer could not compenſe therewith, 
for that Debt owing to him, the Comprilſer having Compriſed an Heretable 
Right, for cliding whereof, nothing could be obtruded of any Moveable 
Debts owing to the Redeemer. The Lords Found, that the Compriſer had 
theonlyRight totheSum, whereupon Reverſion was granted,and not the Re. 
feemer, for albeit the Wodletter was owing a Moveable Sum to the Redeem- 
e, before the Wodlſetters Right was Compriſed, yet ſeing the Compriſer had 
Compriſed that Right at that time when the Wodſet ſtood, and before any 
Order of Redemption uſed 3 and ſeing the Redeemer had done nothing before 
heComprilſing, nor yet fincethe Redemption, nor Confignation ( whereby 
itnight be ſupponed that the Sum became Moveable ) to make that Sum 
aſgned lyable, or to affet the ſame to him for his Debtz Therefore it was 
Found, that the Compriſer had Right to the Sum, the ſame becoming in the 
place of the Right of Wodſet Compriſed, and which, was Redeemed by the 
kid Sur, which being configned by the Redeemer, in the Depoſitars hands, 
could not be claimed by the Redeemer, to be compenſed with, and to be 
nken up by him, and retained; for then there could not be a Redemption 
uſed by him, ſo that he wasFound not-to have Right thereto, and that the 
Redeemer could not compenſe the Sum configned for Redemption, with a 
Debt owing to him by the Wodſetter, againſt the ſaid Comprifer, who was 
a ſingular Succeſſor, albeit it had been granted, that he might have compent- 
« againſt the Wodſetters ſelf, if he bad not been denuded of his Right. 
Attor, Nicolſon, Alter. Cheap, Scot Clerk. 


Ruſſell contra Paterſon, Fodem die, 
= being purſued for payment of Ninty nine Pounds, conform to his 
Promiſe made to pay the ſamezit being contended, that it was probable 
by Witneſſes, as the Purſaer defired. The Lords Found it was only probable 
by the Defenders Oath, or by Writ, an4 admitted not the ſame to be pro- 
ren by Witneſſes. Aor, Ryſel. Alter. Aiton. Gibſon Clerk. 


Lo, Conper contra DoRor Strang, Eodem die, 
Odor Strang having Charged the Lo. Couper to pay a Penſion of Fourty 
pounds, given to him yearly, during his Lifetime, he being their Mi- 
lter at Errol. The words of the Penſion bearing, T hat the Lo, Couper wnder- 
ſending, the pains taken,and to be taken bytheDr upon hi-Vaſſalsin that Paraoch,and 
love and favour be gives the ſaid Penſion to the Dofor during bis liſetime z 
md the Party Suſpending, that the Penſion bears, To be gizen to the DoTax, 
ſerving the Cure of tha Kirk z, and he being now tranſported to anothep 
Kkk Charge, 
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Charge, and that Kirk ſerved with another Miniſter, the Penſionſhould ceaſe, 
ſpecially ſeing there is an expreſs Clauſe in the Penſion, whereby the Defender 
accepts the ſame, in SatisfaRion of all that he can crave of the Lo. Conper, fo 
his Service» The Lords Found .not this Reaſon Relevant y but Found thy 
the Lo. Couper was Debitor to the DoCtor in the Penſion ſo long as he lived, 
albeit he Served not the Cure at that Kirk, ſeing the. Penfion bearing, tobe 
given as ſaid is, for pains to be taken in futuro, which now ceaſed, was Found 
not to be the finall Cauſe,whereby the Failzie could make it to ceaſe, but was 
an [mpulſive Cauſe only, which, although it held not, yet thereby the Pep, 
ſion was not reſtricted to the time of his Service, but was given expreſſy, dur. 
ing his lifetime, and ought not to ceaſe, ſo long as he lived 3 and ſo aPen- 
ſion givento a Penſioner for his Lifetime, for Services done, and to be done, 
ceaſed not, by not doing of Service thereafter continually, Actor, Nicolſon & 
Neilſon. Alter. Gibſon Clerk. | 
| Duff contra Boyd and" Wilſon, March 26. 1629. 
E +7 Creditors contending, which of them ſhould be found to havebeſt 
Right to a Sum of MoneyArreſted,as pertaining to their commonDehji. 
tor. : The one claiming the ſame by vertue of an Arreſtment layed uponthat 
Sum, before the other Parties Diligence 3 and the other Partie Alledging,that 
thatArreſtment ought not to be reſpe&ted; becauſe the Principa) Letters, which 
ſhould be the Warrand to all Arreſtments was not produced, feing there was 
nothing produced, but an Extract of the Letters of Horning. out of the Clerkof 
Regiſters Books, wherein the Horning was Regiſtratz In the which Extra, 
there was contained a Warrandto Arreſt, anc by vertue of the Warrandinthe 
ExtraQ, the Arreſtment was made by the Officer, ſince the Letters of Horning 
were Regiſtrat, and which Extra@ he Alledged could not be a Warrandtoany 
Officer, or to any Partie whereupon to make Arreſtment, except the prin- 
cipal Letters bearing that Warrand themſelves were ſhowen. The Load: 
Found the foreſaid ExtraQ, albeit proporting a Warrand of Arreſtmentycould 
not be a Warrant, whereby Arreſtment could be execute, the principal Let- 
ters themſelves not being ſhown, which principal Letters Signed and Signet, 
could only be a ground of Arreſtment, and therefore the ſaid Arreſtment 
was not ſuſtained, but the other Party was preferred. Actor, Dutidſen, 
Alter, Boyd. Gibſon Clerk. 


Rof) contra eMurray, Eodem die. ( 
A Penfioner having a Penſion granted to him, by the Biſhop of St. 4#- 
drews, and the Feu-Duty of ſome Lands payable by the Feuar to the 
Biſhop, being aſſhgned to the Penſioner, for payment of the Penſion, wheres 
upon the Penſioner having Charged the preſent Feuar of the Land, who had 
lately bought the ſame from the old Feuar, for payment of the ſaid Feu Du- 
ty, reſting un-payed, diverſe years before he had acquired the Feu z It wi 
Found that the Penſioner could not Charge by any Perſonal Charge, or Exe 
cution, the ſaid Feuar, for payment of the ſaid Feu-Dutics, of any years 
ing before the Acquiring of his Right, but prejudice to ſeek the ſame really, 
againſt the Ground, by Poynding,or otherwiſe 3 Likeas the Penſioner,J#) 8, 
1629, purſuing for Poynding of the Ground, for the ſaid Feu-Duty owngy 
before that Singular Succeſſor obtained the Right of the Lands, It was then 
Found, that the Ground was Poyndable forthe years,not only ſince he acqu 
his Right, but alſo for the years preceeding, and that there was no neceſlity 
to purſue him, who was then Heretor, for payment ofthe ſame. Adtor- 
Alter. Rol/ock, Scot Clerk. Yid. July 21. 1630, Mr. eArchibald Moncrief 
Fuly 9. 1629, Orquhard contra E, Caithneſs. 


Colledge 
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Colledge of Aberdene contra Menzies, Eodem die. 


=- He Colledge of Aberdene, having the Deanry of the Cathedral Kirk of 
| ws Aberdene, Annexed and Mortitied to them, purſues ReduQion of cer. 
_ tan Tacks of Lands, pertaining to the Deanry, Set by the ſaid Colledge, bc- 
ives, Il cauſe the ſame was not with conſent of the Biſhop, and remanent Members of 


tobe I} 1b< Chapter of the ſaid Cathedral-Church; And the Defender Alledging, that 
there was noneceſlity of any of the Chapters Conſent, ſeing the Deanry was 


= Mortified to the Collcdge, whereby in effect the Deanry was ſuppreſt and 
Pen. extinct, and no Conſent was requiſit, but of the Principal and Members of the 
dure WY Colledge, ro whomthe Rents and Fruitsofthe Deanry did belong, and whoſe 
Pen. © Conſent be ha, and which was Sct by them ; The Lords Found the Tack 
Jone, null, wanting the Conſent of the Chapter : for albeit the Deanry, and Fruits 


ind Rents thereof was Mortified to the Colledge, yet the Dignity was not 
thereby ExtinR, for thereby the Colledge came in place of the Dean, and as 
deeds dotie by the Dean, before the Mortification, required the Conſent of 
ANY WIE of the Chapter, ſo the Deeds done by the Colledge required the like 
Debi. MW dolcmnity, they being cnly become in the Deans place. Ator, Nicoljon, Al- 
er, Che«p,Scot Clerk. Y id. November 9.1624. Mr. Tho, Hope contra Miniſter 


_— of Kerſe March 9, 1630. Mr, Waiter Whiteford, 

which Mathijon contra L.Warifton, March 28. 1629. 

re was Bl A Son purſuing his Mother, who was made his Tutrix, and her preſent 
Jerkof Huſband with whom ſhe was married the time of the Purſuir, for pay- 
xtra, WJicit of the Particulars Intrometted with by her, in the time of his Pupillarity 
inthe WM civerſe years, in which ſhe was married with another ſecond Huſband, in 


orning We yearszAnd the preſent Third Huſband Alledging, that he could not be con- 
to any Weered for theſe years wherein ſhe was married with another Huſband, ſeing 
e prin- Witt Hulband Intrometted with the Pupills Eſtate theſe years, and whoſe 
Lords Wis and Executors ought to pay the ſame to him,and ought tobe called there« 
ycould re, and not this Third Huſband, ſpecially ſeing the Wife having married 
l Let» Wat Huſband, ſhe by that ſecond Mariage fell from her Tutory, and by the 
Signet, W.iv was Removed therefrom, whereby the Intromifſion had by her or her 
(ment Wuſband could not be aſcribed to her Tutory, but the Husbands Heirs or 
vidſen, Wxecutors ought to be anſwerable therefore. The Lords Found, that this 


hird Hubband, now Defender, could not be conveened for any lntromiſſion 
ad by the Wife, or her ſecond Husband, in theſe years wherein they had Ins 
tomiſſon the time of their Marriage, before that the Heirs and Executors of 


to the What ſecond Hugsband were called and diſcuſt, whom the Zords Found, that 
where» Wie Minor ought to purlue therefore, primo loco, and diſculs them before he 
ho had {Mild have any Adtion againſt the Wife, or her Third Husband for the ſame; 
eu Du- Wd Found, that if it ſhould be Tryed by that Purſuit, and diſcufling of them, 
It was W'*tihey ſhould be found or ſolverdo,and that ho payment might be recovered 
xr Exe- Fon them, that then theMinors Action againſt the Wife and her Third Huf- 


irs ow WW0d [hould Revive and Convaleſce to him; alſo the Lords Found, that the 
really, WF4 7 hird Husband, and bis Wife might be Conveened for the Intromiſfion 
Jul 8. WW by her in theſe years which preceeded here ſecond marriage; and 
owingy W'*rein (he was then Tutrix, after the deceaſe of her faid firſt Husband, Fa 
as then W*tothe Purſuer, and which Purſuer was her own Son, for which years the 
cquired Won was found proper to the Purſuer againſt his ſaid Mother, and againſt 


«ad preſent Third Husband, and that it was not neceſlar for him to purſue 
Etleirs and Executors of the ſecond Husband therefore, ſeing the Action 
sproper againſt her ſelf, ſhe being then Tutrix in theſe years, and canſe= 
* w againſt her preſent Husband, Actor. Alter. Craig, Seot 


Kkk 2 Gal 
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Gall contra Eviot, Eodem die. 
Ne bcing purſued for a Sum adebted by the Defender, and which wa 
referred to his Oath, and the Defender granting the Debt z bur in his 
Oath declaring, that the Debt was not owing, 1n ſo far as the Purſuer had In. 
trometted with the Farms and Duties of the Lands of the Defenders diverſe 
years, which were poſleſt by the Defender,he retaining the Duties un-payeg 
and which he Compenſfed with the Purſuer, for ſatisfaQtion of his Debt ng 
acclaimed. The Lords allowed of this Compenſation, and in reſpe(t of the 
Oath which proported the ſame,they aſloilzied him from thisPurluit,which jy, 
fo Found, albeit this was an Exception proponed by the Defender, no jp. 
ſtructed, but ſworn by himſelf, it being neither Referred to his Oath, nor, 
otherwiſe qualified by the Deponer, who granting the Debt, for Which he 
was purſued, made himſelf free by affirming of another Debt, owing by the 
Purfuer, which was neither Inſtructed nor Liquidat 3 neither was it ſhowy 
that the Purſuer poſſeſt theſe Lands, nor what Farms ſhould have been payeg 
theretorc, nor what were the Prices of the Farms theſe years, nor that the De. 
poner had Right thereto, without which there could be no Compentatiqq, 
nevertheleſs this being Deponed by the Party, it was found ſufficient to1;. 
berat him of this liquid Sum, confeſt to be owing, and elided only by the 
faid Compentationz and it was Found,that the Deponer by his qualified Oath, 
might propone and ſwear his own Exception. Actor. Gibſon, Alter, Nicalpy 
8 (',,ninghame. Hay Clerk. 


Hog contra Neving, Fune 11. 1629. | 

Ne Newving being Executor Teſtamentar Nominat and Confirmed toum. 
() quhile Hog Teſtator, and in the fame Teſtament the whole Ger 
being left to Mr. Thomas Hog, Son to the Teſtator , who was left univerſal 
Legatar by the Defun&, ſo that the Executor had only »#udum officiur, and 
the Executor having recovered Sentence againſt ſome of the Debitors, naned 
and given up in the Teſtament; thereafter the Legatar having conveened the 
Executor for payment of the Debts given up in Teſtament, It was Found that 
theExecutor having made theLegatarAſſigney totheDecrects obtained by him, 
againſt the Debitors, that he wasnot further obliged to pay the Debts to the 
Legatary ſeing the Executor had only a naked office, and the Legatar only 
the benefit, and Found that the Executor had no neceſlity to put the Decreeis 
again(t the Debitors to Execution, either by Poynding or Horning; Neither 
was obliged to make the Debts good, albeit the Debitors had become Bank- 
rupt, or un-an{werable to pay thereafter, they being Reſponſal, if the Sen- 
tences had received Execution, for which the Executor was not anſwerable, 
nor was obliged in Diligence, he being free of all Fraud, or Colluſion with 
the Debitors, and he never being deſired by the Legatar, to concur with hin 
in any Atagainſt the Debitors : So that the Aﬀfignation made by theExecu 
tor,to the Debts and Goods contained in the Teſtament, in favours of theLe- 
gatar, with all that follows thereupon, was found ſufficient, and that the ſane 
extended alſo to the Decreets obtained by the Executor, before the Aſſign 
tion, albeit the ſame bore not to be wade to the Decreets, ſeing it bore in a 
fo the Debts, and all that had followed thereon; But in this Caſe, the AF 
fignation was received, and keeped a long ſpace by the Affigney, beforehe 
purſued the Executor, the Debitors being then deceaſed, who were livingthc 
time of the receiving and making of the Affignation 3 Likeasthe Afligney tac 
cauſed Charge theDebitors upon his own Charges, whereby he had acceptec 
the Aſſignationz And ſoit was Found, that anaked Executor, where the! 
was an univerſal Legatar, was not obliged ad diligent3aw. ARor. Aiton © 
Miter. Alter. Mowat. Gibſon Clerk. Vid, Decem, 2. 1628. Poo! contra # 
| re 
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reſon, July 19. 1626. Oliphant contra Oliphant, July 9. 1631. Wilſon con. 


Was ira Tinto. 

| his Gray contra Campbell, June 12, 1629, 

| In- Ome Feu Mails for diverſe Years and Ferms to come, Payed and Advan- 
erſe ced to theHeretor, or Liferentar, or anyother having Right to the Lands 


by the Tennents,is not allowed toliberat thePayer of theſeTerms, which were 
ow not come the time of making of the Payment, if he to whom the Pay- 
the ment was made, ſhall happen to be Denuded of his Right, in favours of any 
was MW other, before the expyring of theſe Terms, the Duties of which Terms will 
tin- WI pertain to bi, who then ſhall have Right to the Land, notwithſtanding 
ryct Ml of the Tennents Payment making to his Maſter betore hand, the Maſter then 
1 he WW having aRight undenuded,but prejudice of theTennents relief againſt the Ma- 
the WW fer towhom he payed, or for whom he payed to another, there being no real 
own deed done by the Tennent toaffeR the Land to him, whereby to retain the 
ayed MW Duties for his relief. Vid, Decem, x3. 1628. Huntly contra Hume, & Feb, 
: De- MW wr, 1528, Ls. Lanchop, July 29: 1623, Robert Momteith, 


lon; Inglis contra Frazer, June 13. 1629. 


oLi- N Executor, or Intrometter 1s not ſubje& to pay any more to the Cre- 
= A ditor of the DefunA, but that quantity of the Debt which was owing 


" WI by the Defun& the time of his deceaſe, and wherefore he might have been 
Conveened himſelf at the time of his deceafe; and the ſaid Executor or Intro. 
netter ( who repreſents only the Defun& in the caſe he was in when 
le died ) was not found lyable for any running Debt, after the Defun&s 


oum- Wl 6c, as for Annualrent of Principal Sumsreſting and running after the De- 
Gear bitors deccaſe, ay and while the payment of the principal Sum, as was done 
verlal BW ths day betwixt thir Parties, where the Defender being conveened, as In- 
, and toniflatrix with the Debitors Goods, to pay the principal Sum owing by 
named tim, for the which he was denunced Rebel, before his deceaſe; And alſo the 
ed the Wi Cid Intromiſſatrix was conveened upon the AR of Parliament, to pay the 
d that RW Annualrent therefore, of all Terms fince the Defun&t was Denunced, and 
y him, BY ay and while the Sum was Re-payed, It wag Found that the Intromiflatrix 


was (ubje& to pay no morethan the principal Sum, with the Annualrent of ſo 


t only WW many Terms as run after the Horning, unto the time of the Defun&s deceaſe, 
ecree's WI but not of any Terms after his deceaſe, interveening before the Intenting of 
Neither Wi that Purſuit, moved againſt the Intromiſſatrix= It would appear, that the 
 Bank- WE Intromiſſatrix or Ex&cutrix, after Purſuit moved againſt them, ſhould beever 
je Set BY Iyable to the Annual thereafter, ay and while payment be made of that which 
erable, Wl was owing the time of the Defundts deceaſe. Gibſon Clerk. Vid. July 2, 1629, 


n with 
ith hin 


Purvezance contra L, Craigie. Jan. 26, 2631. Cloberbill, Feb. 17, 1632. Kin- 
wird contra Zeaman and the other caſes there cited, Decem. 7. 1627. Por- 


Exec ll tens, March 29, 1626, Conifon, July 19. 1637. L. Smeiton, 
—_ L. Coil} contra L. Lochbouie, June 16. 1629: 
A OM 'A High-Land-Man dwelling in the [/es, being holden as Confeſt upon a 


Summons referred to his Oath, after a Term aſſigned to produce him, 
ad Decteet given againſt him, which being Suſpended, and the verity of the 
Purſuit being Deferred by the Defender ( whoſe own Oath being holden as 
feſt, was Found could not be taken, in reſpeCt of the Sentence, to the 
urſuers Oath, It was Found that the Purſuer could not be compelled to 
Melis Oath therein, neither by Commiſſion, nor yet cum onere expenſarum, 
Mich were both offered by the Suſpender and refuſed, AdQor. 

(tr. Nicolſon. Hay Clerk. 
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Smeiton contra the late Miniſter of St. Bothans Relict, Eodem die, 
He late Miniſter dieing in April, 1628. before either Whitſunday or Max. 
| tinmaſy that Year,and it being Controverted betwixt the Relic,and the 
new Intrant, if the Stipend of that year, wherein the late Miniſter died before 
any of the Terms were come, ſhould pertain to his Relic, and Bairns, asfor 
the Cropt, which would belong to them for the Service of the late Miniſter, 
orif they would have only Right thereto, as Annat, according to the Ore; 
of the Kirk, The Eords Found, that the late Miniſter dieing before any 
the Terms came, no part of that years Stipend was due to him for that year; 
and conſequently, could not be claimed by his Relid, and Bairns by any ot! 
Right, but as the Annat, by vertue whereof, only it was found to pertain tg 
them, and no otherwiſe,and that they ſhould ſeek nothing of that Crop, 1629, 
for the Annat 3; for the Order of the Kirk 's,thatif the Miniſter live after »;. 
chaelmaſs, his Executors get that whole years Stipend, as due to the Miniſter, 
for his Service, ſcing then the Cropt is ſeparat trom the Ground, and al{g1};, 
will get the halfof the year ſubſequent, for the Annatz But it the Minif; 
dicbeforeany of the Terms come that year wherein he dies,the Executor 1,1} 
Jet no Annat, but that whole years Stipend, and no further. Agor. Str, 
Alter, Hay Clerk. 


Dumbar contra Turner, June 18. 1629. 
()* being Tacks-man of Lands for certain years, and by vcrtue whereof 
coming in Poſſeſſion, and the Setter of this Tack thereafter Sctt aro. 
ther Tack to another perſon, to begin at the expiring of the firſt Tack ; the 
poſterior Tacks-man purſuing Removing after the expiring of the firſt Tack, 
againſt che firſt Tacks-man, the Setter being deceaſt before the firſt Tack «x, 
pired 3 and the ſaid prior Tacks-man Alledging, that the Setter had no Right 
to the Lands,and that he might maintain his Poſſeſſion while he were Remoy- 
ed by one having Right'to the Lands. It was Found, that he ought toke- 
move at the ſecond Tacks-mans inſtance, and that he could not Alledge that 
the Setter had no Right,himſe)f having taken a Right from him, and haviag ap- 
prehended Poſſeſſion by vertue of that Rightz which Poſſeſſion he ought to 
render again to the ſecond Tacks-man, who repreſented the Setter, and came 
1n the Setters place, fſicklike as he behoved to render the ſame to the $:t- 
tersſeclf, if he had been on life, and purſuing him therefore, whoſe Poſſcſſ- 
on he could not invert,nor oppone to his Right 3 neither was it reſpected, that 
this Purſuers Tack rook not beginning nor Entry in the lifetime of the Set- 
ter, for it was not thereby Found to be null as conferred iz tempme introitus in- 
debiturs, ſeing it was a Tack Sett by a Laick perſon in Temporal Lands, not 
by an Eccleſiaſtick or Beneficed perſon wherein that holds. Actor Nicolſon, 
Alter. Belſhes. Scot Clerk, Vid, 1x Decemb. 1629. Sheriff of Gal/oway. 


Peebles contra Knight, Eodem die. 

| Relict of a Defun&t purſuing the Executor Confirmed, for her 0" 

Third of certain particular Goods belonging to the Defun& her Hul- 
band, omitted out of the Defun&s Teſtament, Confirmed by the ſaid Execu- 
tor, and which omitted Goods were known to the ſaid Executor, and were 
purpolely omitted unconfirmed by him ; In reſpe& of which Omiſſion /#- 
eter done, albeit the Goods were not Intrometted with by the Executor, the 
Relict claimed her Third thereof from the Executor, as Debitor there. This 
AQion was not ſuſtained upon that ground of Omiſſion, it not being Libelle 
hat the Executor had Intrometted with the faids Goods, ſeing the ExecutT 
:ould not be compelled to give themup in Teſtament, or Confirm them, but 


might Confirm or Omit them as he pleaſed, and the Kelict might ſeek a = 
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tive thereto ad owiſſe, if ſhe pleaſed, and thereby claim right to the ſame, or 
otherwiſe purſue the Intrometters for the Third thereof. 


Porterfield contra Cunninghame, Bodem die, 

Tennent being Purſued for the Maills of the Land poſleſt by himz who 

Alledging payment made bone fide by him to another,before the Intent- 
ing of this Cauſe, whom he offered to prove was Keretably Infeft in the 
Lands Libelled holden of the King, and to whom, as to his Maſter, he was 
in uſe to pay his Duties by the ſpace of 5 years preceeding the year Libelled. 
This Exception was Repelled, becauſe the Purſuer offered to prove that the 
Defender had payed two years immediatiy preceeding the year contoverted, 
the Duries ofthir Lands to the Purſuers Author of his Right z which &cply 
wasadmitted, and the Purſuer preferred therein to the Defenders albeit the 
Defender being a Tennent, Alledged that he ought to be preferred, tending 
to free himſelf of double payment 3 which was not Reſpected. 


La, Pitfirren contra her Son, June 19. 1629. 

N a Contra@ of Marriage, the L, of Pirfirrex being obliged to Infeft the 

Lady, then his future Spouſe, in the Land therein contained ; and at the 
tine of the ſaid ContraQ, ſome ef the Lands is ſtanding under long Tacks for 
many years, for ſmall Duties, which were Sett by her Husbands Father long 
before the ſaid ContraQt of Marriage after the death ofher Husband, and at- 
ter ſhe had remained many years in Poſleflion of the ſaid Tack-duty, ſhe Char- 
zss her Son as Heir to ber HuſbandContraQer,upon that Clauſe Obligator fore- 
lad, anent the giving of a valiable Infeftment to her, towarrand the ſaid In« 
kiment from the ſaid Tacks,ſeing the ſame were an impediment to the avail 
ulefficacy thereof. The Lords Found, that the Heir was not obliged to war- 
rad from that Tack,it being Sett before the Infeftment, and the Party not be- 
ty obliged to warrand the Lands from the ſame ſpecifice; for the Clauſe of gi- 
ing a valiable Infeftment was Found might ſubſiſt with the -eccecdiog Tack, 
epecially the Lady receiving the Duty many years after the Husbands deceale, 
ad (he being otherwiſe well provided of a Conjunct-fee. Actor, Nicolſon. 
Alter, Advocatus & Lermonth, Hay Clerk, 


Gray contra Fodem die, 
Mas Gray having Charged his Debitor for payment of a Suw,who 
Suſpending, and Configning the ſame, inthe Suſpenſion ccmpeared the 
Mother to his Wife, and defired that the Money ſhould be imploycd to her 
Daughter in Liferent, for Implement of the Contract of Marriage pro tanto, | 
mide betwixt the Daughter and the ſaid Mr, Sawnel, whereby he was obliged 
0 provide her to a yearly Annualrent greater than the Annualrent cf the 
um Configned, to be uplifted out of his Landsz which Lands ſcing he had 
01d the ſame, ſhe as perſon Contracter in the Cbntract of Marriage, had intc- 
lt to crave of the Lords, to be fulfilled to her Daughter by the employ- 
nent ofthis Money ſo far asit might extend, in place of the Annualrent out of 
beLands, This being conſidered by the Lords, they Found it reaſonable,and 
Ubeit neither the Good-mother nor the Daughter his Spouſe were Parties, nor 
alled in this Suſpenſion, yet the Lords found, that this Money ſhould be em- 
yedto the Woman in Liferent, albeit the particular Sum was not mention- 
the Contract, and albeit the Daughter alſo ccmpeared, and declaped 
[ite craved not that employment to be made by her Husband, but conſent- 
lat he ſhould take up the Money,and uſe the ſame at his pleaſure 3 which 
Wot reſpected by the Lords, Aor.Preſent, Alters Vid: 9 January 1623, 
{tal contra CHarſhel. | | | 
g Kkk 4 L, Hadde 
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L. Haddo contra Mr. Roger Mowat, June 20 1629. 
N Action for delivery of Writs was ſuſtained at the inftance of a Minos 
having Curators, without conſent or concourſe of his Curators, apain(t 
an Advocat, haver of the Writs, ig whoſe cuſtody the ſame was put by the 
Minor and his Curators, and the Curatorsnenher aſſiſting the Purtvir, nor yet 
being conveened in the Proceſs by the Minor, for the exoneration of the Adyg. 
cat, with whom the Writs were depofitat. Attor, Garnet. Alter. Prefent. Gib. 
ſon Clerk. Fid. 23 July 1629. L. Haddo. 
Keith contra Ogilvie, Eodem die. 
Ome Lands being Wodſet by the Heretor thereof, and becauſe they were 
Liferentcd by another than the Heretor, therefore in recompence andey. 
camb on thereof, the Heretor having Sett a Tack of other Lands to the Weg. 
ſetter, to be bruiked fo long as the Liferenter of the Wodſet Lands liveg; 
which Tack contained no Duty therein inſert to be payed therefore 3 aſter the 
deceaſe of the Setter of this Tack, his Relict being ſerved to the Terce of the 
Lands Sett in Tack, and fecking Removing therefrom 3 It was Fonnd, that 
the Tack could not defend the Tackſman, ſcmg it had no Duty therein con- 
rained; albeit it was granted in recompence of the foreſaid Wodfet, ſeing ifi: 
had contained any Duty,theTercer would have had Right to her propottionof 
the Duty thereof, how little ſoever it had been, Actor, Baird, Alter. Mon, 
Gibſon Clerk. Vid. 5 March 1629, L. Ley contra Kirkwood, 


Doweglas contra Towres, Bodem die, 
Ne being conveened as univerſal Intromiflatrix with her Fathers Goods, 
to pay a Debt owing to the Purſuer by her Father, and the Defender 
Alledging, that there was another of the DejunRs Creditors confirmed Exe- 
curor to him, ſo that thereby ſhe could not be conveened as univerſal Totro- 
miſfatrix z and the Purſuer Replying, that a Creditor confirming himſelf 
Executor in aliquo individuo, only to the efte@ his own Debt mightbe 
payed, that could not take away the Action competent to another Creditor, 
againſt the Intromettor with other Goods, by and attour that which was con» 
firmed, and that he could not have Aion againſt the Executor, The Lys 
Found, that there being an Executor confirmed ante ceptam litem, albeit he 
was only a Creditor, againſt whom no other Creditor could have Aion in 
Law, yet that thereby no other could be conveened as univerſal Intrometrof, 
bur that the Purſuer might either ſeek a Dative ad omiſſa, or elle inſiſt agiinſt 
the Defender as Intormettor, ro make the particulars which ſhould be proven 
to be intrometted with by her,forth-coming to the Purſuer,or the Prices there- 
of, for which particulars, Sentence ſhould only jollow againſt the Defender, 
and for the which the Aion was Suſtained, but not to make her lyable tothe 
Debrs as univerſal Intromiſſatrix, for the which the Aion was not Suſtained, 
and EleQion was given to the Purſuer, either to inſiſt againſt the Detender it 
this ſame Procefs as Intromettor,to the effe {oreſaid, or elſe to ſeek a Dative 
ad omiſſa, Actor: Alter, Mowat, 


* Roſ{contra Baillies of Innerneſs, Fune 25. 1629, 
He Baillies being purſued for not taking of the Rebel denunced, they 
being charged by the Creditor by Letters of Caption to that cffed, 
the Baillies Alledging thatno Proceſs ought to be grented againſt them, ſeing 
the Reb:1 was not Summoned to the Purſuir, who might alledge Payment, 9 
propone ſome other lawtul Defence,as in Actions to'make Arreſted Gooes (oth 
coming, where the principal Party Debitor is ever Summoned, T his Alledgance 
was Repelled, and no neceſſity tound tro Summon the Rebel in this or the 11K 
Purtuic, where the Magiſtrat is conveened ex ſua culpa, the Rebel being decent 
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of before z 2nd this Purſuit being moved againſt the Baillie for his diſobedi- 
ence,wherein the principal Debitor had no Intereſt, whereas in ARions to make 
| Arreſted Goods forth-coming, the principal Party is neceſſary to be called, be» 
nt cauſe it tends dliectly to conſtitute one firſt ro be his Debitor,and next that De- 
bitor to pay again that Debt to the Creditor Purſuer, whereby he is a neceſſary 
Party, tiom whom in effe&t Payment is ſought, and his Gear defired to be ta- 
ken from him z and upon the laſt of Fe it was Found, that the Baillic not be- 
_ ingpowerful to take the Rebel the time of the Charge, the Baillie being t':en 
ſingle, and the Rebel well accompanied, and eſcaping thereafter, betore the 
Baillie got Aſſiſtance, that the Baillie ought not to be anſwereble, Actor, G1b- 

ere ſon, Aiter *4towar. Gibſon Clerk, | 


0d Sheriff of Cavers contra Twrnbel, Ecdem die, 
1 N a Removing from the Mure called Cavers-Mure, the Purſuer being 
I Jofefr in that Mure by the King per expreſſum, and the Defender being In- 
teſt in his Lancs cum paſcuis & paſturis, cum communi paſtura,cum libero introitu 
o exitn,& cum omnibus libertatibus & pertinentiis diftarum terrarum, by ver= 
we whereof he had been in continual Poſſeſſion, and his Predeceſſors, withour 
nterruption, of paſturing their Goods, and of caſting of Fewel upon the Mure 
lvelled without interruption, the Purſer and his Predeceſſors being preſentes 
= and not controlling the ſame paſt memory of Man, and that long be- 
e the Purſuers Infeſtment given to him of that Mure per expreſſum, This 
lalelement preceeding the Purſuers ſpecial! Infettmenr, and continual immemo=- 
t Poſſeſſion, was not Suſtained in tnis Poſſeſſory Judgment to detend the k x- 
hient againſt che Purſuers poſterior Right taken of the Mure libelled per ex- 
= Actor, Burnet. Alter. Gibſon Clerk, Fid, ult, Tune 1629, 
j;xc theſe Patties, 


Murray contra L, Inchmartine, Eodem die, 


w_ Nan Action of Non-entry of the Earldom of Athol, an Infeſtment of the 
© p» 6 | Lancs ſtanding by the ſpace of 4o years,and clad with preſent Poſſeſſion, 
eclt0's Wind divers years preceeding, was Found ſufficient to purge all Non-entry,albeit 
— the Non-encry was not ſought tor the tault of Non-entring ot any of the Pre- 


leceſlors of theſe, whoſe R ghts were alledged ro make the Lands full, but was 
fought upon another ground, to wit, for the Non-entry of an Heir to another 
V:ſfal who died Infeit in the Lan''s, and from the which Vaſſal the Exciptents 
iight lowed not, but were diſtin&t Rights flowing from ſeveral Authors and 


ago - lifferent perſons ; likeas it was declared, that the Non-entry was rot ſought, 
_ but (o {ar as concerned that Right to the Lands,which ſubſiſted in the perton 
$ —_ 0 lim, by whoſe deceaſe it was gitted, and whereby he craved the famine, 
no" Mich had no contingency with that Right, whereby the Lands were 


Wedped to be full, and when ſpecial Declarator ſhould be ſought, then that 
Kieht wou!d be entire,and might be uſed : notwithſtanding whereof the ſaid 
ledpance of the Lands being full 4© years together, and Poſſeſſion had con- 
Mm thereto, was Suſtained to purge whatſoever Non-entry, albeit crayed 
0m another cauſe, ſo long as theſe Infeftments, whereby the Lands were tull, 
od in their own ſtrength un-reduced , but the Exception was Repclled,and 
nd not Relevant, ſeing the Detender could not Alledge that theſe Inteft- 
vs were clad with Poſſeffion, without which Poſſeffion, contorm to the 


ed, they 
fe, and 


'M, ſing Lent,the ſame was not found to purze the Non-entry,and to make the Lands 
mee | .anſt the Non-entry falling by the deceaſe of a Yaſſal, who by vertue of 
ICs fot M3" was in continual Poſſeſſion, and who the time ot his deceaſe was vis 
Hedge" oy Ar an aQual Poffeſſor, whereby the Donatar ro the Non-entry claimed 


ir the 11K 
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the place of the Vaſlal Poflcihing ; And it being alfo Alledged that the 
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Non-entry could not be ſought by deceaſe of that Vaſlal, by whoſe deceaſe 
it was craved, ſeing in the principal Right made to his Predeceſlors of the 
Lands libelled, it was Provided, that failzieing of Heirs Male to be gotten of 
the Receiver of the Infeftment his Body, the Lands ſhould pertain to the King, 
and the Jaſt deceaſing having no Heirs Male, the King came tn the Right there. 
of, who by reaſon of his Crown, needed not, nor cannot be Seaſed, and which 
as a Seafin muſt purge the Non-entry, This Exception was Suſtained to purge 
the Non-entry, albeit the Proponer deduced no Right from the King in his 
perſon to the Land, and albeit the Purſuer Replyed, that though the King had 
a Potential Right by that Proviſion, whereby he might claim the Right tg 
the Land, yet it was in his own will to claim that Right, which, he claimeq 


not, but by the contrary he had Repudiat the ſamine, by giving the Non. 


entry to the Purſuer, and never acclaiming Right ro the Land by that Pro. 
viſion, nor yet Poſſeſſion ſenfine by the ſpace of 50 years fince the Vaſlals 
deceaſez likeas the Kings Advocat affiſted the Non-entry, whereby he he. 
ing the Kings Officiar, having ſpecial Intereſt, and not claiming any Right for 
the King but the Non-entry, no other could obtrude that Right, notwith. 
ſtanding of which Anſwer the Exception was Suſtained, and the Reply not te. 
ſpeted, Actor. Advocatws, Nicolſon & Aiton. ' Alter, Stuart, Gibſon Cletk, 
Vid. infra, and 19 March 1629, Dowzlas and E, Angas contra E. Lauderdale, 


In this ſame above writtenC:ult of the Non-entry of Athol,2n Exception was 
ſu{tained to purge all Non-entry for other Lands, then the former Lands 
whereof he was Poſleflor, by whoſe deceaſe the Non-entry was fought, found. 
ed upon the Excipients own Inf-ttment of the Lands lybcelled, granted in 
Anno 1614. by the King, and continual Poſſeſſion fince the date thereof: For 
that Infefttment- and Poſſethioa yet continuing, was Found enough to take 
away all Non-entrie, fo long 2s the ſame ſtood un-reduced, the Landsbeing 
thereby ful), and the King having a Vaſlal, which Vaſſal was in aQual Pof- 
ſeſſion, and which Right and Poſleffion would have defended the Excipient 
againſt a Removing, or a Purſuit for Maills andDuties,and far more ought to 
Defend againſt the Non-entry, ſo long asit ſtood, albeit the PurſuerRe- 
plyed, that that Infeftment could not take away the Non-entry, which was 
Gifted, and depended upon the Right of another Vaſlal than the Excipients 
Authorz And alſo tho he Replyed, that thefaid Vaſſal, by whoſe deceale the 
Non-entry was Gifted, was Infeft in the Lands before the Excipients Autho 
Right, yet the Exception was ſuſtained, to purge all Non-entry falling by 
whatſomever Cauſe, ſince the date thereof, ſolong as it ſtood, being Clad 
with pr: ſent, and 15 years Pollefſion preceeding 3 And ſo in this caſe, aRigh 
with 15 years Poſſcfhon was ſukained, to purge all ſubſequent Non-entry 
falling by the deceaſe of any other Vaſſal, or any Cauſe, after the dateth 
of: And it was allo ſuſtained, topurge all preceeding Non-entry, beforeti 
date thereof, becauſe fn that Infeftmenr, the King had diſponed the Lands e 
cepted on with an expreſs Clauſe, de novo damns, diſpenſing with all p 
ccedingNon-entries,8 other faults, whereby allNon-entry preceeding the ar: 
was taken away, there being no Donatar thereto, before his Infeftments at 
this was Found to take away this Non-entry, gifted fince the date of his I 
feftment; and in reſpe& of the foreſaid Exception, whereby the Declaratt 
was Elided, asfaid is, The Loyds declared, that this Gift, and A@ion [ntel 


ed, and fo Elided, ſhould be als effeQual to the Purſuer, to Reduce that | = 


feftment, whereupon the Exception is founded,or otherwiſe to purſue R emo 


k 
| 


it 


ing, or for the Mails and Duties of the ſaids Lands, as if the ſaid gn 


Declarator had takeneffeR.The admitting of which Exception in this AAK 


ſhould not bederogatory to him therein, without prejudice _ a , 
Xcl 


The Decifions of the Lords of Seffon, 1629. . "3h © 
ipient, of all his Defences againſt theſe Purfuits, whereby he m iotai + 
we Rights, and clide theſe Purſuits, prot de Jure, 7 INE 


Young contra Murray, June 26. 1629. 
Wo being Confirmed Executorsto a Defun&, and a Purſuit being mov- 
0, ed in both their Names againſt the Debitor, one of the ewo not alliſt- 
<h ng the Purſuitz This Aion was ſuſtained at the Executors[nſtance,who inſiſt 
ed without concourle of the other, for the whole Debt acclaimed; becauſe the 
tis WM Commiſſars of Edinburgh,who had alſoConfirmed both the two alikeExecutors, 
Mad by their Decreet, after the ſaid Confirmation, had ſecluded that Executor, 
fom the Office and benefit of the Executry, ſeing he had refuſed to concurr 


als I only fornot Compearance, being Summoned for that «ffeQ, and abſent,not- 
be. I withſtanding whereof, it was ſuſtained, with the AQtion at the Exe» 
t for I cucors Inſtance for the whole, albeit the Decreet which ſecluds an Executor | 
ith. Ml from bis Office, is ever in uſe to be given before the Confirmation, for either | 
ſufing to accept, orto make Faith, or to find Caution, or ſuch like other A 

(uſes, he is debarred, and not Confirmed Executor, but,the Intromiffion is 
committed to the other, who uſes folly to be Confirmed, and uſes not to be 
love after they are Confirmed, but yet it was ſuſtained here after the Confir- 
nation. AQtor. Alter, Aiton, Gibſon Clerk, 


K. Adyocat contra ſome Excommunicants, Fodeme die. 
veralPerſonsExcommunicat,beingPurſuedupon theAtof Parliament, 60g 
)) for Payment of certain Corns growing upon the Mains, poſſeſt by thern- 


= with the other, in doing Diligence, and making equal Charges, for recovery | 
0Ns of theDebts,and Goods pertaining to theDefund: ut the Decreet which ſe- | 
ro. I cluded him, was not given upon Tryal and Probation of his not concourſe, but | 


) cake tis, of diverſe years after the Sentence of Exccmmunication,and now by« 
|, before the Intenting of this Purſuit, And the Defenders Alledging, that 
(. i Purſuit being for the Grouth of Corns of by-paſt Cropts, which wereCon- | 
nr ved, and Dot now extant, tÞ e ſame ought not to be ſuſtained, for Reaſon | 
gt toevuld not Inforce, that they ſhould be decerned to pay that which, was | 
zerRe- fide ſpent diverſe years fince, being Corns which could not be keeped ; | 


tkeas the ſame being ſpent in Servants Fees, and others, who Labourcd the 
round, and in the Maintainance of themſelyes,and their Families, which reſt- 


ipients 
ww the {Wd out over the Seed, and Teind, which a'ſo ought to be deduced, therefore 
authors]Mbe ſame being ſo ſpent for maintaining of their Lives,and for their Intertain- | 
ling byWcnt, It ought to be allowed, as both bona fide Conſumed, and neceſlarily | 
ng Cludiſ" z and therefore ought not to be Repeated, nor they ſubject to pay the | 

a Right fame, The Lords Found, that the Seed, and Teind, and Servants-Fees, | 
n-catr\ {2 other Exp enfſes made in Labovrirg of the Ground, and Mains, #nd win- | 
te th lp of the Corns Growing thereon, ought to be deduced off the Corns fore- 


efore tb, growing the year- Lybelled, for which the Defenders were conveened, 
ands cli ne being made ſpecial 3 but asfor that partof the Alledgance, anent the | 
| all preff3ns ſpent upon their own Intertainment, being, 2s they Alledged, the only | 
the (0 whereby they hved, and ſo neceffarily Alledged to be conſumed, The | 
nent y al Repelled that Part of the Alledgarce, and would not allow the fame 1 
of his I fuſizined the ARion, for the Corns foreſaid, Growing, and Intromett | 
Neclarn OS by the Defenders, as ſaid is, except only for Teind, Seed, and Servants- 

on Lotc0. and expenſſes of the Labouring,and Winning thereof, for which De- | 
e that Von was made, and no further; for it was Found, that the Aion was | 
1c Reno for the bygones, fince the Excommunication, which took away "bone Il 


id gent albeit they were conſumed, as it -is-for time coming,' ſg long 33 they | 
this 46 nicat:for that ſame — Alledged,' for Intertaining for by j 
2 gones q 


ys to. 


Excip 
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ones, holds alſo for time to: come, which it it ſhould! be admitted, it would | 
Flide the A of Parliament 5 But I think the Realon haldsnar, for in by-gone; 
they are ſpent, and not ſo in years to cowe, whereby they are extant y Ang 
upon the 11. December £629. betwixt thir ſame Parties, The Excommunicang, 
nd' their Tennents being both conveened, each one of them #» ſol:dum, topay 
the Farms of their Lands, being both holden as conteſt, Decreet was given 
againſt them, and each one of them in ſolidum, but once p1yment wag de. 
clared; ſhould only be taken from one of them to liberat both. ARor, 44. 
coratus. Alter. Aiton, Megill & Hope.. Hay Clerk. Yid. Feb, 13, 1628, 
Lady Dumfermling. March 23. 1630. Mufray Donatar, 


Robertſon and Traquair contra Dalmahoy, June 27. 1629. 

Defund dieing, leaving two Bairns, and his Wite behind him, which 
A two Fairns were Intertained by the Relic their Mother, during their 
Litetimes; Likeas ſhe Intrometted with the Goods of her Husband, and fuch 
as wereHeirſhip af.er the d. ceaſe of the Bairns,whodied never beingServed,nor 
etiteted Heirs to the Defun&t. The DefunRs Brother being ſerved Heir tohim, 
tnakes another Aſſigney to, the Heirſhip, thereby pertaining to him 3 which 
Aſſizney Purſuing the Reli&, as baver of the Heir(hip, for delivery of the 
fire to him ; It was Found that the Relics Intertaining of the Bairns ought 
to be allowed to her, and Defalked oft the firſt end of the Price of the 
Heirſhip, which wasſo Found, albeit the Purluit was moved by the Aflgne) 
to the Heir, and albeit the Bairns [ntertained by ber, were never Served Hi 
and fo had no Right themſelves to claim the Heirlhip, and albeit thelntertain 
ment was made by the Mother of her vwn Bairns, and ſo thereby preſumed 
to haye been done ex pietate Mate#wa, albeit neither the Intertainment 
Liquidat, nor no ARton' Intented therefore, notwithltanding whereof th 
Gig Exception was ſuſtaitied. 


' Hamilton contra Hamilton, Eodew die: 

Liſon HamiltonSells the Lands of Bothel/hgwgh to umquhileD ,vid Hwilt 

of Moncktonemains, who obliged her to Inteft.him therein; Two or thre 
y-ars theteafter David Diſpons the ſaids Lands again to her in Wodſet, Re 
deernable to her upon a Sum after Davids deceaſe, bis Heir having trans n 
the firſt Contrat in him, hethereafter makes another Afſgney thereto, wh 
Charges Akſon to Infeft him, conform. to, the Contract, and ſhe Suſpending 
thatſhe qughit not to give bim Infeftment, - except that he grant back againt 
her the nfeftment of the Wodſet Redeemable, conform to the ſecond Cor 
trat, and which ſhe Alledged the Afligney ſhould do, and fulfill as his 
dent, ſeing the Cedent having denuded hu l:\fof his Right to the Allgne) 
and he being otherwiſe #0 Soends, the Aſſigney therefore ought $0 ful 
The Zords Found this Rea fon oughtnot.to the Albgney, and Ordalnt 
the Suſpender toCharge the Cedentyſcing beſet were two different Contyas 
whereof each one ought to have their, gwn Execution, whereas if thei © 
ditions had been contained in the Body.of one Writ, the, Aſſigney allo 0g 
to have fulfilled the Cedents parts; but here it was preſumed; by great <cul 
ſtances, that the laſt Wodſet was Re cemed, and, the Spgs fatisfied;there 
the ' Lords,were the more moyed toreje the Reaſop,againſt th6;Alg5 
Gibſon Cltrk, Vid, March 10. 1629. Shaw contra Kinroſs 

_ | Shaw contra L, Dunipate, wlt. 16 Pe2 Gi 

| A Procuratory made by the Conſtituent, _—_ - 50. wi zo purſue 

þ ſome: Debts owing ts the Coenſtxucnt; was ſiſtamed as a "Tm 
Purſue the Nebitors thereupon, for payment /to the \Procu or; \and 
Attion was ſuſtained-at- the iProcurators Inſtance, - after the locels of 
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a I Conſtituent 5 and the Alledgance proponed againſt the Aftion, and Procura- 
ory, 9i2. q':0d morto mandatore expirat mandatum, was, Repelled; In re- 
nd ll pett, by the Procuratory, the Conſtituent made him Procurator iy rem ſnax, 
ns WM Becauſe of paymene made to him by the Procurator, of the ſaid Sums, for 
ay which he had the Procuratory, whereby to purſue, and ſo it was not Reyo- 

cable, even tho he had been living. Gibſon Clerk. : 


des Shersff of Cavers contra Turnbull, Eodems die, 
dd. He Sheriff of Cavers, and his Predecetiors, being Lnfectt per expreſſum, in 
T the Mure of Cavers, by the ſpace of fix{core years ſince, and Purſuing 
Removing therefrom 3 And the Defender being Infeft before the time fore. 
(id, ofthe Puriuers Authors Right, in his Lands, cum Pajcuis &- Paſinris, & 
ich MW 14 communi Paſt urs, & cum libero imtroitu et exit, omnil us aliis Libertatibas, 
neir WY © pertinentiis, and contorm thereto, in continual un-interrupted Poſleftion, 
ch MY of Vaſturing of Goods going upon the ſaids Lands, pertaining to himupon the 
nor I (aid Mure, and caſting of Feuel and Dovar thereon, having two ſeveral Loan- 
; ings from his Lands to the ſaid Mure, his Infettment proceeding from the Bar- 
ron ofHavick,ard his Lands being apart of that Barrony, and the Barron being 
lofeft in that Barrony, cm communi Pajtura before the Purſuers Predeceliors 
ſpecial Right, Conform whereto the Valſlals of that Barruny, and in ſpecial the 
defender has ha. the foreſaid Immemorial Poſſeſſion of Paſturage,T his Exceps« 
ton in this Potletlor Judge ment of Removing, was not found ſufficient to de- 
knd againſt the Purſucrs ſpecial Intefttment, albeit Poſterior, but the ſaid Ex- 
rtainWMl cption was Kc pclled, in reſpeR ot the ſaid ſpecial Right of the Property, 
wuncdY which was preferred to the Prior Infefttment ot Commonty, the Infettment 
Mt taing only ca» communi paſtura,and not deſigning thatPriviledge' to bein the 
of il Murc Ly bcl1cdzand alioin reſpect that the Purſver offered to prove, thathe had 
Tiled and Laboured divers years, ſundry Parts of theMureLybelled,and divers 
jars had debarred the Excipients Goods off theMure, and had Paynded the 


my [3 which was ſuſtained 3 albeit the Excipient Duplyed, that"that Part he 

«href 1d Tiled 10 the Mure, albeit that he Contended, yhat it was not Jwre done, 
( na ſf be claimed no Paſturage in that Part, but in the reſt z and als oft azthe Des 
ay knderPoynded theExcipients Goods, yet gt that ſame time he even Returned, 


andPaſtured 3 For thoſe Deeds being done via faFi,non Juris by the Purſuer, 
who was a great & powertull Man in th-Countreygto him who was but a ſimple 
Man, cannot prejudge his anterior Right, and cannot make an: Interruptjong 
nothing beingd one, or following thereupon Judicially,nor allowed by aJud 
without which it cannot be call<d lawfull Interruption,notwithſtandjng where- 
of the Except on was Repelled, and the Repl ſuſtained. This. Decifion 
was once or twice Controverted and done. Ator, Stxart B& Belſbes, Alters 
Mduocatys & Burnet. Gibjon Clerk. Vid. June 25, 1629. betwixt thir Parties- 


La, Duwfermling contra the' Earl, Eodems die, 

N this Caſe the Earl of Dumfermling having Suſpended the hrs 7 given 
bim, for Infeftiſf the Lady his Mother in the Lands conqueſt by ber 
Hwband, after their Marriage: It was Found, that the Lands wherein the 
nquiile Earl was, Infeft before the Marriage, being thereafter, or _ 
Med toa Vaſlal, whoſe Feu was never Confined, and.lo whole Right be- 
ng of Kirk Lands, was null, and would not have excluded aheuoqultule Earls 
ig, The Acquyring of this Feu by the Epr the Marziage; fomebe 
 Feuar, was not fqund to be a Conqueſt, whereby .ghe Heir uf her 4us? 
nd miphe b- hotgertin Lay.tq give her Jnlchgeny, or wheain the Glavs 
Ubi Contralt could Orick, as itjt had be zuelt, Eng ho-being loſgle 
Property of thay Feu, whether, &- a88e590R9s ff" atone! 
F f If } 3 Aris 
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EarlsKighr not being Confirmed,took not away the Kight ſubſiſting in the Earl, 
before theMarriagc,and thatRight was not found tobe of the naked Superiori- 
ty, except that the Lady would fay that the Feu was Confined; and albeit 
the Earl had ſatisfied the ) evor tothe jull avail of theſe Lands, yetthat made 
it not to be a Conqueſt of any ſuch Right,and Security of Lands,as might fall 
under the Clauſe of the Contra@, in favours of the Lady : nenther was that 
SatisfaQtion, or the umquhile Earl His receiving of the Feu- Dutie diverſe year 
from the Feuar, and giving Acquittances thereon, conform tothe Feu, Found 
to bean Approbation of that Feu, and that thereby he mwigtt nut quarrel the 
ſame, the ſaid Feu being Set by himſelf, when he was Abbot, and having 
atter ihe Feu acquired an Heretable Right upon the Annexation, whereby the 
Lady Allcdged, that he could never quarrel the Feu Set by himſelf, for not 
Confirmation, it being his own Deed; Likeas ſhe Alledged, that that Super. 
venient Right of the Earls, who Set the Feu, viz. of his Erection, wh 
the neceſſity of Confirmation ceaſed, behoved to accreſce to the Feuar, guie Ju 
verditori juperveniens empt:ri p1 01eſt, and therefore ſhe Alledged that the Fey. 
ars Intefiment was good againſt the Setter, and his Heirs, and they could not 
quarrel the ſame for not Confirmation, both in relpe& of the luperveni:ncy 
of the Right to himſelf, and alſo in reſpeR of the ſaid tacit Rarification,which 
anſwer for the Lady was Repelled ; for it was Found, that albeit the Earl Set 
the Feu,yet tho he could not quarrel] it by anyDe ed d«ne by himſelf,to thepre« 
judice thereof, yet he might quarrel it upon the nullity of the Law and $taue 
of Parliament, for not Confirmation, which was the Feuars own Deed, {6 
that as ary other having received a valid Right of thele Lands, might quarrel 
the ſaid Feu, ſo might the Setter thereof, having received a Right, which a. 
nother might have received, and the Acquittances of the Feu- Duties, conſorm 
to the Feuzwas not found a Ratification thereot 3 and this was the rather 6 
Found, againſt this Charger, where the Diſput was not betwix* the Grantee 
of the Fe, and the Feuar, but by the Lady claiming Cor queſt by the pur- 
chafing ot that Feu by her Husband, as of a lawful R1ght of the Lands, which 
could not be quarrelled by him, or his Heirs, for the Cauſes foreſaid, which 
was Repelled by the Lords. Aftor, Stvart 8 Aiton, Alter. eAdvocatw,Nicefou 
& Burnet, Hay Clerk: Vid. July 3. 1627. and March 13. 1628, betwixt 
thir Parties, 


- L. Bamff contra Chalmberlan of Boyn, July 2. 1629.. 
N a Suſpenſion of a Decreet given by the Sheriff of 2 berdene 8 days after 
the Head Court at Paſiþ, which fc 11 within the time of Vacance, and ſo 
which was quarrelled, becauſe it was done and dated in the Vacance, withe 
out Diſpenſation, and therefore null. The Decreet was ſuſtained by the 
Lords, becauſe they Found, that after holding of the Head Court, the She- 
riff might at all times thereafter, albeit the time of the head Court fell within 
the time of Vacance, arid might fit and hold Courts without Diſpenſation, 
ſcing then in effe& the time of Vacanceceaſed. Actor. Baird, Alter. 
Gibſor Clerk, a 


: Cunninghame contra Moutray, Eodem die. : 

OO ens being conveened to pay his Predeceſſors Debtzas Heirtohim, 
—— with his Heirſhip Goods after his deceaſe; It was Found, 
that that Intromiflion could not make him lyable to pay the Debt s Heir, 
and that he could not berepute Heir thereby, becauſe at the time of the De 
functs deceaſe, -at wifich time it is Libelled that the Defender intrometted, 
the Defunct'had then living after his deceaſe a full Siſter-German, who oply 
might be Heir, and not this Defender, who was but half Brother to the Nc 
funct 3 fo that his Intromiſſion could not be as Heir, ſeing he could __ 
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ive been Heirz neither was it reſpeted, what the Purſuer Anſwered, that 
albeit MY (ring that Siſter-German died without any to repreſent her, and that ſhe was 
made MY never Heir Served, and that there is none now riearer tothe Defunct than 
it fall Ml the Defender, his continuing 1n the Poſleſhon of theſe Goods, which were Heir- 
s that Ml (tip in Law to the Detunt, muſt. now make him lyable hoc zomine as Heir, 
year I fring chere 15 no other that can be Heir. This was Repelled, and the Al- 


ound MW |:dgance fultained, but the Proceſs was {uſtained againlt him, to make ſuch 
& the MY Goods as (h11! be proven to be Intrometted with by him forth-coming to the 
2Vin Purluer ## ipſss corporgbus, and no further to be lyable, Actor. Cunninghame 
y the & Ruſfell, Alter. Hay Clerk. Vid. 17 January 1627. L. Monymusk,, 

Ir not L. of Wardis contra L, Balcomy, Bodeme die. 

upers N a Declarator for Regrels again to the Lands Excambed ,by reaſon of E- 
ereby 1 yicion of Lands which were given in Excambion, It is not neceflar for 


ia Ju MF the Purſucr, who for Eviction of the Lands given in Exchange, Purſues to be 
 Feu- MW riltored to his Lands which he gave therefore, to Summon any moe Parties to 
Id not Ml that Proceſs, but the Party or his Heirs with whom he Excambed, and the 
perſon then Heretable Proprietar, if any be Poſlefſors of theſe Lands; and it 
15 not nece{]ar to Summon any interveening mid-perſons,acquiring Right from 
the Excambers betwixt them & the aids lalt Heretable Poſleflors, albeirt-theſe 


le pre» WM perſons interveening beAuthors in his Right tothe preſentPoſleflor conveened; 
Statut Bi 2nd ſubjeRt in Warrandice thereof, AQor, Nicolſon 8& Ruſſel, Alter. 4dvocatus & 
ed, ſo Wil Svart. Gibſon Clerks Yid. 5 March 1638. E, Wigtoun contra E. Caſſls, & 
Juarrel BW 14 July 1629. Betwixt thele Parties, 

Ich a» Purveyance contra L. of Craigie, Bodeme die, 

mſom Creditor having Denounced his Debitor for payment of the Surn con- 
her lo A tained in his Obligation, and the Debitor Suſpending, and Configning 
manter ll thc Sum, the Creditor Declared, that he Charged for the Annualrent fince 
© PU” BY the time his Debitor was Denounced Rebel, Termly to this Term of payment 
= ot the Principal Sum, conform to the Act of Parliament 1621. And the De- 


bitor contending that he could not be thus ſummarly Charged therefore: The 
Lords Found, that inthis and the like caſes no ſuch ſummar Charges could be 
uſed, by vertue of a Declaration madeby the Party at che Bar, in a Proceſs of 
Suſpen(ton of the Principal Sum, which was therein touched allanerly, but 
Found, that che Party ought to ſeek the ſame by ſome other ordinary Purſuit 
7s after WI founded npon the Act of Parliamentgbut it particular Charges had been raiſed 
and lo upoathis AR of Parliament, as upon other Acts of Parliament, and the Party 
| Withe had been Charged thereupon, it might be probably maintained, that eo caſs 
by the WY the Charg:s might been ſuſtained, without new purſuing therefore. Aor. 
he She- Lantie, Vid. 13 June 1629. Inglis contra Frazer. 


L. Langſhaw contra Muir, July 4. 1629, 
Tutor Teſtamentar purſuing the Mother for delivery of the Pupill tohim 
as Tutor foreſaid, and the Mother Alledging that the ſaid Pupill being 
ber own Daughter, ought to remain with her to be educat, ſeing ſhe offered 
to maintain her upon her own Expences, and not upon any of the Bairns Mo- 
nity or Goods, Likeas ſhe offered to find Cautioq, to preſent the Bairn again 
before the Lords at the expiring of the years of Tutory (ſhe being then on life) 
{free perſon, to chooſe her Curators at her own-pleaſureg and ſo ſhe Alledg- 
d, that the Tutor Purſuer was ſuſpe& to have the Pupill in his cuſtody, ſeing 
Who was to ſucceed to the Pupill was Married to the Tutors Siſter z Not- 
Wth{tanding ofthe which Alledgance and Offer,the Tutor was preferred, and 
te Bairn ordained to be delivered to him according to the truſt' of the De- 
Wet, who nominat him Tutor, and not his Wife 3 and which Wite if ſhe 
been Tutrix-Teſtamentar nominat by the Husband to the Bairn, yet ſhe 
L11 4 would 
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would have tint the office and keeping of the Bairn,ſhe having Married a ſecong 
Husband, whoſe Wife ſhe preſently wasz and the circumſtance foreſaid wasng 
ſuſpicion againſt the Tutor, neither was the Tutor Decerned to entertain the 
Pupill upon his own Expenſes, cxcept he pleaſed ſo to do voluntarly ; for jt 
wasnot Found neceſlary of the Law , albeit it be doubted, if vitricus poſſit eſſe 
Twtor privigno , for it would appear he may, if he be left by the Father in the 
Teſtament, yet #9 datur ajudice: And if he were Tutor, yet he ought notts 
have the Education ofthe Minor, and conſequently not his Wife, whois Mo. 
ther to the Bairn, and is her ſelf. i» poteſtate viri. Gibſon Clerk, Fid, 6 Juh 
1527. Campbel contra Campbel, and the Cales there Cited. 


Corbet of Ardill contra his neareſt of King Eodem die. 

Ardill Compearing in a Summons, as uſe is, for chooſing his Curatary, 
A and one of the Minors Kin Compearing, and producing Hor- 
ning againſt two of the Curators 3and theſe Curators Alledging that they might 
be Curators to the Minox, notwithſtanding they were at the Horn, becauſe 
if they ſhould be thereby ſecluded, the Minor would ſuſtain the prejudice, 
and not they; for ſo the Minor would want authorizing to do his affairs. The 
Zords Found, that none at the Horn being alledged and ſhown, could beCu- 
rators to Minors, nor ſuffered to Compear to do any Act to be exped in Judg- 
ment before they were Relax'd. And albeit Caution uſes to be taken for Cu. 
rators, yet that ſupplies not to make Rebels to be admitted to ſuch Charges by 
Judicial Acts. Actor. Nicolſos. Alter, Hay Clerk. 


La. Cathcart contra her Tennents, July 7. 1629, 
© ir Lady being Donatar to the Ward of the Lands, by deccaſe of her Huſ- 
band, and Purſuing thereupon Removing, the Lands being holden b 
the Lord Cathcart of the Prince, and ſome of the Defenders who were vali, 
to the Lord Cathcart, by a Blenſh-holding of himſelf, Alledging there could 
be no Ward, becauſe her ſelf was Infeft conform to the Contract of Marriage 
in theſe Lands,to be holden of the Prince, Likeas her Infeftment was Confirm 
ed by the Prince, ſo that there could be no Ward : And the Lady contend- 
10g, that albeit that weve true, yet ſhe could not thereby be debarred from 
the Right of the Ward granted to her, for ſhe might uſe any of the Titles, ti 
ther her Liferent-Right, or the Right of the Ward, againſt this Excipient who 
had no Right toexclude the Ward, his Infeftment not being Confirmed, The 
Lords Found the Exception Relevant,for they Found, that there bing an I0- 
feftment granted to be holden of the Superior, and Confirmed by him to the 
Vaſſal,there could not be any Ward, that Vaſlal living,and being Infeft,holden 
of the Superior, and Confirmed as ſaid is 3 ſo that the Vaſſal fo Infeft might 
purſue the Sub-vaſſal of that Land,upon the ground of his ſaid Right Confirms 
cd,but had no Rightto Purſue upon any Ward which wasnot fallen: whereasit 
the Ladies Right had been made to be holden of the Granter, and not of tbe 
Superior, the Superiors Confirmation would not eo caſ# have ſtayed the Watd. 
Item, In this Proceſs it was Found, that a Feu being given by the PrincesVa- 
ſal ſince the year 1606, not being Confirmed by the Prince, excluded not the 
Ward, ſcing the Prince was found hoc caſ#, ought to be repute as a Subſet 
tuitu Regis, and therefore that the Act of Parliament did militat here. Actor 


Advocatus, Alter, Gibſon Clerk. Vid. 24 July 1629. Betwixt thir ſame 
Parties. 


| La. Rentoun contra her Son, Eodem die, 
He Lady upon a Seafin of the Lands of Horſlic, cum decims incluſfis, Pul 
ſuing her Son for Spuilzie of the ſaids Teinds azno 1628, 2nd the D&- 


fender Alledging, that he intrometted by vertue of a lawful Tack in his bet 
| on, 
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1 Ml (on, Ser before the Purſuers Right, and opponing a Nullity againſt her Righe, 
) Wl The Lords Found, ſeing the Purſuer alledged Poſſefſion of the Teinds in her 
» Wl Perſon divers years preceeding the year libelled,by vertue of her {oreſaidRighr, 
+» W chat che Excipient could not debar her from continuing her Poſſefſion, brews 
: MW ws by ſtopping and apprehending thereof ac his own hand, withour 
» WY oder of Law 3 and Found, that albeit her Title had not been good, bur thar 
Wl the Excipients had been better, yer that ſhe had competent Aion to purlue 
| this Spuilzie, quia (poliatus ante omnia eft reftituendus, neither was it reſpeted 
wht the Purtuer Alledged that the Maxime, ſpoil#atue eſt ante omnia reftitu« 
dus, holds only where there is [polium corports ejuſdem, which was betore 
leſt by him who ſeeks Reſtirution, which is got here, where the Purſuers 
I Poffſeffion of other Cropts, cannot inter that ſhe was Poſſefſor of this Cropt 
WW libelled, whereof ſhe never had Poſſeſſion, and it was nor reſpeRed where the 
" WW Purſucralſo Replyed, that there was no other form of intertuprion againſt her 
© Wl zight, and alledged Poſſeſſion in matter of Teinds, but only to alledge the in- 
© WM fofficicocy ot her &ight, and to exclude any Purſuit founded thereupon, when 
the amine is drawen inDi(put, by maintaining ot his own Right, for inTeinds it is 
got as in Lands, where the Poſſeſhon is interrupted by Warning,but'in Teinds, 
abeit Inhibition be uſed, yet the ſamine needs not to be uſed by him whois in 
Poſſeſſion, fo that he needed to ſerve no Inhibition himſelf, being Poſleſſor 
by vertue of a ſufficient Right 3 which Reply was Repelled, and the Spuilzie 
fuſtained, Actor, Stuart, Alter, Nico/ſon & Craig, Gibſon Clerk, FVid. wit, 
Unuary 1628, Fa, Naſmith, | 


Hamilton younger of Blair contra his Goodſir, Eedems die. 
Cree Oye Purſuing the Goodfir and his Mother for his Intertainment by 
ſome Modification out of the Living which was poſſeſt by them, It was 
Fnnd, that the Goodfir having betore given to the Purſuers Father his own 
Fan a great part of the Living, and reſerving but a Portion to himſelf ro 
lveupon, a part of which Living ſo dimitted by the Goodfir being yet poſſeft 
by the Sons Wife the Purſuers Mother, albeit the Son had Sold or Wodſce the 


" Wirek thereof, and thereby had left bur a (mall part behind him un-annailzied, 
0 Wy that the Goodfir was not holden by Law, to _ any turther part to the 
w Purſuer for his Intertainment, altho the ſaid Purſuer had nothing whereupon 
he tolive, being a young man either Major, or near Majority, bur he might pure 


ſue his Mother as he pleaſed, Hay Clerk, Yid, 21 Fuly 1636, L, Ramorny, 


the Wallace contra Mair, Eodem die, 
en N a ſpecial Declarator of Baſtardie, It was Found, that the xeli&t of the 
oht Baſtard had good Right to the equal half of the Baſtards Goods defited to be 
"no WW &clared, and that the Donatar had not Right tothe whole Goods, but only 
yl | the'other halt thereof: alſo the Baſtard having teſtamenti faFFionem by Grant 
the kom the King, and having made a Teſtament in Writ, and having thereafter 
1 ſeit iLegacy of 200 Merks to his Wite, whereby ſhe claimed Right to. thar 
vl. put leaſt to 200 Pounds thereof, whereunto ſhe retrinſhed rhe ſaid Legacy - 
ms Found, that the leaving of this Legacy atter*he had made Teſtamene, 
in- WY "ht be proven by W irneſſes, albeit the Legacy was of a greater quantity, ſe- 
tor. WI Bt w2s reftricted ro 200 Pounds by the Legatar, Gibſon Clerk, Yid, 1 Dec, 
ame Wl 1929, Executrix of Sir William Scot, 


Maxwell contra Fairlie, Eodemn die, ; 

IN 2ReduRion of a Bond of Alienation of Lands at the inſtanceof the Helr 

Put- a the Aanailzier, becanſe it was done in ledfo agritudins ; | and the De- 
WW þ  Alledging, that the day of the date of the ſaid Bond,. the Maker there- 
"an to the Church, and heard the Prayers, agd thercatter came 'to_the 

fon ——_——— " Crols 
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Croſs and Mercat- place, and thereafter went and drank in two Taverns, which 
were of his familiar Acquaintance betore, and then returned Home again, ang 
played at the Cards with his Friends, who came to viſit him divers times there. 
atter, and lived after the Bond a Month or thereby, ſo that albeit he keepeq 
the Houſe all this time thereafter, yet that could not be counted as a Deed 
done in lefto egritudinis, he being then ſound in Mind and Knowledge, ang 
of Health of Body, and he offered to prove that he came our as ſaid is, being 
then hea!thtul and not ſupported by any who led him, but done freely of hin. 
ſelt, without help or aid of any other, This Alledgance was Repelled, and 
the Purſuer preterred to the Probation, alledging !mpeaimentum, that that day 
when the Detun& came out, he was upholden, and led by the Arms until thae 
he did the Ads foreſaid, being then Sick ans Infirm, of the Sicknels wher;of 
he never recovered, but died within the ſpace of twenty days or thereby there. 
aiterz and albeit there was a preceeding Contra&t betwixt the Netun& 3n4 the 
Defender, whereby either ot them made others their Heirs, yet ſeing the Bond 
had no relation, nor yet bore to be done tor Implement ot the ſais Contr, 
the (aid Bond was not Suſtained as depending on that preceeding Obl:gatin, 
withaut prejudice to purſue upon the C ontract prout,de jure, Aﬀtoi. Aavnay 
Cunninghame, Aiter.  icolſon, 41ton 8& Lawtie, Gibſon C.\erk, - Vid,peyult, 
Fuly 1635, Lo. Cranſton contra Sinclar, '7 J annary 1624, Shaw contia Gray, 


| Duarie contra Kinroſs, Faly $. 1629, 

A Tenement in Burntiſland being D:fponed by the F.ther to his Dauzhrer, 

and ſhe being Seaſed therein, under Reve fron of a {mall Sum tothe Fi. 
ther himſelt allenarly in his own Litetime, wh:ch Rcverſion was conta.ned it 
the-Seafig given to her, which was the only Right, containing the ſaid Dilpe 
fition made by the Father to her z thereatter che Father having nedecmed 
from her, and ſhe having granted the Lands law'ully redeemed, and the ever 
fon tulfiiled, which &cnunciation was made alto by her Curators, ſhebeing 
then Minor,and which Renunciation was only ſubſcribed by one Nottar forher, 
vitg,the Town Clerk, who was Nottar allo to the Seafin, after which order 0 
Redemption and Renunciation, the Father Diſpones the Lands to another, who 
thereatter Diſpones the ſame again to a third perſon, wh.ch third perſon, and 
dis Author, continues in Poſſeſſion of the Lands for the ſpace of 40 yeals ut» 
quarrelled. the Son ot the Daughter, who was Infett under Reverfion as (aid 15, 
claiming the benefice of his Morhers Inteftment, which he alledged now tobe 
irredeemable to him, the Reverſion being Pertonal, and the F. ther being dead 
to whom 4t was.granted, and the Renunciation not being ſubſcribed'by jW0 
Nottars before four Witneſſes, contorm to the Ac of Parliam:nt 1579,whete- 
by he alledged the ame to be gull, It was Found in a Proceſs ot A: judication 
purſued. by the fingular Succeſſor againſt the Oye of the Dilponer, after be 
Had Renunced to be Heir to him,being. charged tor that effe& by his finguir 
Succeſſor, wherein it was defired, that the Right of that Revemption 70d #& 
Nunciation ſhould be adjudged to him, and conlequently that the | ands (ould 
be found or derlyedoemel chat both cheſeConclutions might (ubfiſt,and might 


'becraved in oneSummons,w42.that he might ſeek both the R:ght co be\cju'ge6 
ro him, and allo.to have it declar'd that the Lands were lawty'ly R edeemesg\ ket 
the LordsSoſtained the Purſuitupon the ſaid Renunciation,albeit wanting theSWl 
ſcr !prion of two Nottars betore tour Wirneſſes,as the At of Parl.ament propoſt 
eth,whichA& meets notifithisCaſe ſe:ng 40 years were paſtſince the date 0006 
Taid #enunciation,durinig'which ſpace it was never quarrelled,and the arty [tl 
fine has been in perperual: Poſſeſſion, and it is ſubſcribed os Town-Clet 
l 


who was Norrar to the Parties Seafin containing the Zeverfion ; Iikeas ro 
'Was an order of Redemption uſed by the Father, which'albeit it was rw | 
k q OLIN 


. 
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formal in all circumſtances as it was preſcribed by the Reverſion, yer the Father 
thereby declared his mind, and the Renunciation ſubſequent was either an ap« 
probation,0r an acknowledgment thereof by the Daughter, which all concur= 
ring,was Found ſufficient coSuſtzin the Renunciation, notwithſtanding of theAR 
of Parliament foreſaid,againſt this Party, who was Heir to the Mother, who had 
Renunced. Actor, Advocatus & Stuart, Alters Nzcolſan, Mowat & Ruſſel, Gib- 
{op Clerk, Vid. 10 March 1629, Shaw, & I7 March 1629, Teaman, 


Wallace contra Muir, Fuly 9. 1629. 

N this Action mentioned 7 F#ly 1629, It was Found that an Heretable Bond 
| bearing A nnualrent, made by the Debitor co the Baſtard, came under the 
neraiGitt of the (aid Baſtards Gitt of Baſtardie gitted ro the Donacar,and thar 
there was no neceſſhty that that Bond, or ſuch others of the like nature ſhould 
he gifted by any particular Gitr of the ſame in ſpecial z likeas another Donatar 
who had a ſpecial Gift of that Heretable Bond, whereupon that Declarator 
was ſought by this general Donatar, after general Declarator obtained and 
decerned upon the ſaid Gift of before, Compearing aad Alledging, that he on+ 
ly ſhould be preterred to that Heretable Bond by vertue of his Giit thereof, 
This Alledgance was Repelled, and this Heretable Bond, and ſuch others 
whereupon no Seafin hath followed) was Found might be gifted by ſuch oe- 
eral Gifts, without neceſſity to expreſs the ſamine ſpecially therein, and fo 
ly this Deciſion, it would ſeem that an Heretable Bond ſhould likewiſe tall un- 
& ſimple Eſcheat by Horning,as it is Found here by Baſtardie, Yi, 22 March 
1634, L, Ochiltrie contra Atiler. 


Urquhart contra E, Caithnefi and Dick, Fodem die, 

\ Penſioner to the Earl of Caithnef having the Duties ot Lands aſſigned 
in his Penſion to him, for ſatisfaion whereof, having obtained a Decreer 
{Letters conform againſt the Earl Granter thereofand againſt the Tennents 
fthe Lands afſigned,and contorm thereto being divers years in Poſſeſſion of the 
Duties trom the Tennents, thereatter theLands being Compryſed trom the He- 
or Granrer of thePenſion, whichCompriſer was latett by publick Lnfeftmear, 
nd in Poſſeſſion of the Duties of theſe Lands aſſigned,and he being conveened 
by the Penfioner for payment of the (aids Duties to him the years intrometred 
mth by the Compryſer z It was Found, the (aid Compryſer was not holden 
to reſtore the ſame, and that the (aid Penſion being granted by a Laick, and 
tot by an Eccleſiaſtical perſon, was not real, and did not affe&t the Ground 
inſt a fingular Succeſſor, but would only produce: perſonal Action or Exe- 
ution againſt the Granters ſelf and his Heirs, for the years fince he was 
nuded of his Heretable Right by Compryfing and Infetrment, Actor, 

Niclſon, Alter, Stuart, Fid. 26 March 1629, Rollock, 


Wardlaw contra Wardlaw, July to. 1629. | 

| yn Wardlaw of Torrie,being Cautioner for Mr. David Wardlaw, in 
a Sum by an Heretable Bond, and for his Reliet, befide the Clauſe 
Relief contained in the Bond, having taken Infeftment in his principal 
ds, the Cautioner having payed the Sum, being diſtreſſed therefore, and 

t his deceaſe the Cautioners Heir, and alſo his other Bairns, as Executors 
vim, either of them claiming this Relief to be due to them, and purſuing 
two Diſtin& Purſuits, the Principal Party for payment of that Sum, the 
M25 due to the Executor, and the other as due to the Heir, in reſpe& that 
Alledged, that the Bond being Heretable, the Relief ought to be of that 
naturez Likeas the Infeftment given to the dcfun for his Relief proved, 
the ſame pertained to his Heir and not to his Ex@utorz It was Found 
®erthelefs, that the ſaid Relief ſo ſoughr againſt the Principal Party, by per- 
Mmm-'2 ſonal 
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ſonal Purſuit,was due to the Executor, and not to the Heir, ſeing the Heje 
ſought not the benefit of his Infeftment, as he might againſt the Land, if hg 
had been diſtreſt, but only purſued perſonal Action for Payment, and thy 
Infeftment would not have prejudged the defunct in his own time, to hayg 
miskenned the Relief, whichhe took by Infeftment,ad majorew ſecuritatem, ang 
to have ſought the ſame by Perſonal Purſuit from his Principal, and fo it per. 
tained to him, as he pleaſedz and was Found Competent to his Executor, þ. 
ing the Relief by the Infeftment is due to the Heir,for if cheHeir ſought it o 
the Land, wherein the defun& was Infeft, he could not be prejudged thereof 
and ſo there is a great ſcruple here. Gibſon Clerk, id. July 10. 1628, 24g 
contra Cant. March 18. 1630. Hart contra Hart, Decem, 20. 1631, Mergjy 
contra L, Caſbogid, 

L. of Clackmannan contra L, Barrounie, Eodem dis 

ÞY a Reduction of a Compriſmg, becauſe the Bond containing the Sum, for 

che which the Compriſing wasDeduced,wasHeretable, and not made Moe. 
able. The Tenor of which Bond was, that the Debitor for the' ſaid Sun, 
was Obliged to give his Creditor Infeftment in his Land Redeemable, and cons 
taining a Back-Tack yearly, for payment of Victual, for the Farm of the Land 
And alſo bearins, The Debitor to be obliged, rotwithftarding of the Herels 
D;ſpoſction of the LandsReeentable,to pay thtSwm af the Terms Herein contained ea 
in caſe of Faikzie a Penalty. This was the Tetiot thereofzand bore not that thefun 
ſhould be payed; either upon Charge, or Requifition to be made therefore, 
at the term of payment therein expreſt,or at any otherTerm,when the Creditor 
ſhould ſeek the ſame,but only frmply,that theDebior ſhould pay' it at thatone 
Term, ſpecially expreft in the Bondy after which Term diverſe years the Money 
lying over un-payed, thePartyCreditor receiving payment of the Dutiesof th 
Lands, or Anmualrent of the Money, and thereafter Compriſing the Land; 
for not payment of the principal Sum and Penahie, the Purfuer deſired the 
ſame to be Reduced, beexnfe. after the. Ferm of payment contained mthe 
Bond,he had received paytnent of his fmmaalrent,and f© had taken him tohisHes 
retable Security of the Land 5 And there was no Chufe whereby he might Wl ”" 
ſeek the Sum at any other Term 4 and fo it was not Compriſeable ; and the {Wl 
rather, there never being a Charge uſed by the Creditor againſt the Debitor, cl 
before the Compriſing. The Lords fuftdined the Compriſing, and Afoilzied 
from the Reaſon of ReduQion; For the Lords Fonnd, that albeit the Bond 1 
did not oblige the Party to pay the Surn, at any Term after that Fertexpreſt 
in the Bond, yet that was tacitly compreherided therein, otherwiſe the De- Ml ttt 
bitor could not been holden to pay the Suh, if it had not been preceifly ſought, i «n, 


but had lyen over that ſpecial Tertm, which wete it Juſtice hard, and Found WM vhi 
there needed no Charge, ſeing the Bond required not the ſame, neither did BM Lin 
the Receipt of the Annual thereafter prejudge the Comprifing, the ſameb& Wi tie 
ing only Deduced, forthe Principal and Penalty, and which Penalty extend- BW and 
ed not to ſo many Annualls, asthe Creditor wanted unpayed to him, Ador. Wi Ln 
Advocatus & Mowat, Alter, Nicolſon, Burnet & Nairn. Hay Clerk. "yl 
Mr, Archibald Moncrief contra .L. Balrounie, July 11, 1629. 

A Purſuit being moved by a Compriſer, for the Maills and Duties of th h | 
\ Compriſed Lands, the Compriſing not being exped before Wfurtin bh 
maſs 1628. bur being dated the 12 or 13 day of that Moneth, and the Put Ft 
{uit being for the year 1628, whereby the Defender Alledged, that his Title 8 


being after both the Terms, the Purſuer had no Right to that years Farm 
thereby, TheAlledganae was Repelled,for the LoydsFound, that ſeing theDenu 
clation preceeded theTerm of Martiamas,and theCompriſing was exped before 


Zuil, which was the Term of payment of the Farmszand that the Defenders con 
veene: 
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veened for payment, were the ſame Perſons from whom he had Compriſed;and 
were Conveened for payment, and that no others were Conveened, who mighe 
t Wl Alledge lntromifiion with the Farms, or payment thereof bore fide to any 
» WY other, befide the Compriſer;therefore the Aion was ſuſtained upon this Com- 
{ Wl pryſing for the ſaid Cropt, againſt thir Defenders, from whom he had Com- 
. WW pricd; alſo the ſaid Compriſing being quarrelled; becauſe the Party had not 
WW {arched and fought beforethe Denunciation of the Land, the Moveable, and 
F poyndable Goods, at theyartiesDwelling-houſe, and that the Compriſing pro» 
, 
In 


ported not that theOfficier had ſought at theDwellirig-houſe, but-only bearing, 

that be ſought upon the ground of the LandiCompriſed, which he Alledged was not 
; Wl enough, as ſaid» is, 'and therefore, that the Corhprifing was: noll; ſeing the 
Moveable Goods ought to be diſcuſt by Poynding before the Ground can be 
Compriſed, and which the Party Alledged could: not be well diſcuſt, except 
the Moveables had been ſought at the Parties Dwelling-houſe, and that the 
Execution had born the ſame, TI he Lords Repelled the Alledgance, and ſuf- 


Y tained che Compriſing, albeit it bore not per expreſum, that the Moveables were 
n. Wl (1g! ct the Dwel/rng place, for the ſame bearing, 1 hat the Officer ſought upon the 
4, WY Gr0#4 of be L4vds Compriſed, It Imp"y<d, that he ſought all the Parts of that 
i, WY tan, a d conſequently at the Dwelling: houſe, if any was upon that Land 


Angit was notFoungd nect{lar. at the leaſt it wasFound, that it would not annull 
the Compriting, for noi ſeeking at 'theParties Dwelling-place, which was not 
won the Ground of the L.inds Comprited, and Found, tha: the Execution 
reeded not proport the ſame yg for if any Perſon had Land in any diſtin& cor- 
tr ofthe Countrey, which the Creditor intended to Compriſe, and that he 
kidiverſe Dwelling-houſes in other Corners of the Kingdom, far remote, and 
fant from theLandsCompriſed,it were iniquity to the Creditor to be compel. 
kitogoto all theſePlaces,and fearch theMoveables there,and thisAQton for the 
Mails and Duties was ſuſtained, upon this Compriſing, without Seafin, being 
Purſued againſt theDebiror,againlt whos the ſame wasDeduced,he being Pols 
kflor of theLandsComprited himielf,and no other havingKight proponing, the 
fame, even as the Cempriſer had been made Atiigaey to the Duties, the Com- 
prifingia effec being but a Judicial Athgnation, AQor, Mowat; Alter. Nj- 
colſon. Scot Clerk. Yid. Decew. 13, 1623 L. Ecy contra Alexander Stuart. 


L, Wards contra L, Ba/tomie, Fuly 14, 1629. | 

ond He Laird of Wards Predeceflor having received a Charter under the Great 
reſt Seal, trom King James the fitth ot the. Lands of Wards, which GChar« 
De- MW ttt propui ted, that the ſame were granted in Fixcambion of the Lands of Bat- 
oht, WM conic, pe: taining Heretably ot betore, and then to the Laiwot Wards, and 


und WM Which wee rhen refigned by Wards in His Majeſties hands for the aids other 
did BY Lods therein defign'd, in the whichCharter theKing had granted expteſly to 
ebe- BY te Laird of /ards a Regreſs. and his Heirs (not mentioning to his Aſſigneys 


and Succefſors) in and to the Lands of Balcomie, in caſe of EviRicn of the 
Lan''s of Wards, diſponed by the King to him, and that notwithſtanding of 
Diſpoſition to be made to any perlon thereafter of the ſaids Lands of Bal- 
-_ 2nd the Lands ot Wards being evicted from the Laird of Wards by the 

lof Merr,upon that Eviction, Wards ſeeking again Decreet againſt the Laird 
i Blcomie upon the ſaid Charter ot Excambion, who was: Heretable Prq- 
Kittor ot the (aids Lands by Diſpoſition made to his Predeceſlors thereot, by 
Intine of Pirtoddrie, who after the Excambion had obtained the Right of 

lids Lands from the King, Tt was Found,that the Purſuer had-goad right 
ſue this Aktion, and to claim the benefite of the Excambion and Regreſy, 
he was nly a ſingular Succeſſor in the Lands of #ards to bim who ex- 
Wes, and albeit he was not Heir to him, altho the Provifion of the Re- 
| Mmm 3 greſs 


% 
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oreſs contained in the Charter of Excambion was introduced only .in favourg of 
the Laird of Wards and his Heirs, and-which Clauſe was Found to extend tg 
his Succeflors in that Right z alſo it was Found, that the Purſger needed nor 
to cite to this Action the Laird of Balcomies Author of his Right, who ac. 
quired the Right from the King by the publick Infeftment, the Kings Majeſty 
and his Officers repreſenting the King with whom he excambed, and the Lairg 
of Balcomie who was Heretable Proprietor by publick Infefrmenc,and Poſſeſſyr 
of the Lands being Summoned, which was Found enough in a Procels of this 
nature : Alſo'it was Found, that the Purſuer needed not to ſhow, where any 
of his Predeceſſors to him or .himſelt, who is alledged to have excambed yith 
the King, was Infeft in the Land before the Excambion as the Detender Al." 
ledged, ought. to be qualified before the Purſuit could be Suſtained , which 
was Repelled, arid the Charter. proporting the ſame, was Found ſufficient y 
qualifie che ſame, albeit the Party Alledged,that ſuch Narrations ought not to 
be reſpected as true,except the ſame could be made good otherways, ſpecially 
ozinft the Excipient,who,or: his Author, was Infetc in the aids Lands originally 
by the Kings Majeſty, in whoſe Perſon the Right to all the Lands in the King- 
dom is preinpponed to conſiſt plenarie, "without Relation to any Excambj 
notwithſtanding whereof this Charter ſo proporting was Suſtained, without 
neceſſity to ſhow any other Right preceeding, ſeing it might be preſumed,char 
all the Excambers Rights were delivered. to the Kings Officers, or to (uch 0- 
thers who thereafter acquired Riglit from the King at the time of the Excan» 
bion, eſpecially after ſo long time fince the Excambion,sbs pr eſumitur,omnis 
bona fide fuiſſe geſta, and it was not probable that the Kings Officers would 
have prevaricat and walked ſo unfaithtully, as to have aſcribed the cauſe of the 
Infefrment to an Excambion, it it had not been ſo, where there was no nece(+ 
ficy ſo to do, ſeing the King might have otherways Ditponed ot the Lands at 
his own pleaſure, Acor,Nicolſon, Alter, Stuart, Gibſon Cleik, Fig. 2 Jul 
x629, betwixt theſe ſame Parties, 25 March 1628, Mr, Fames Hume, & 6 
February 1630, Muir, 
| Hamilton contra his Tennents, Fuly 15, 1629, 

Ir Fohn Hamilton of Skirling Purſuing his Tennents upon hisHeretableRight, 

for the Farms of ſome Lands poſſeſt by them, one who was Infeſt in an 

Annualrent of Silver out:of that Land Compearing, and deſiring to be prefer- 
red to the Heretor pro #anto out of the readieſt of the ſaids Farms, albeit they 
were not yet liquidat - The Annualrentar was Preferred, his Right being be- 
fore the Purſuers Right, and the ViRual was ordained to be liquidat, but the 
Annualrentar tad obtained -a Decreer for Poynding of the Ground parte nwv 
comparante,wherein this Purſuer was called, Gibſon Clerk, 7Yid, 24 Mw% 
2626,Gray, and the Cales there cited, 15 March 1637, Guthrie, penult, Fel, 
1630, Scarlet, 


Tailzifer contra Wilſon, Fuly 16, 16291 

A Creditor Purſuing his Debitors Executrix for payment of the Debt, 10d 

the Executrix Alledging the free Goods in the Teſtament to be exhauſt» 
ed by Sentences of other Creditors, and that ſhe was exonered by a Decreets 
and the Purſuer Replying; that ſhe could not be freed of this Debe, becauſe th® 
; Purſuer was not called to the Exoneration, whom ſhe could not misken, {ting 
the had made payment of a part of the Debt to him,long before the Exo06 
tion,and therefore knew his Debt, and could not misken ir, this being before £1 
Sentence obtained by the other Creditors againſt her, whereby ſhe wii 
#4 fide not to oppone againſt their Purſuits, this Debt of the Purſuers, 
Not co cite the Purſuer co that Sentence of Exoneratioo, that he might © 


The Deciſions of the Lords of Seſſion, 1629. 463 
pro rata for his Debt with the reſt of the Creditors, The Lords notwich- 
tanding ot the Reply, Found the exception of Exoneration Relevant, ſeing 
they Found that he needed not tobe cited to that Proceſs of Exoneration,nei-' 
ther needed the Executrix to have opponed againſt the Creditors Purſuic 
the Purſuers Debt, for it ſhe had done it, it would not have ſtayed their Pur« 
ſuit, neither did her knowledge of the Debt libelſed, and paying of a part 7 
thereof, bind the Executrix to a Citation of the Purſuer, ſeing her knowledge 
wasonly voluntar, and not legal, and the ſame never intimate to the Exe. 
cuttix,nor never any Aion intented by the Purſter for that Debt, And if he 
hid been cited in a multiply-Poynding againſt all the Creditors, The Lords 
Found they would have preterred all the Creditors, who had done Diligence, to 
the Purſuer, who never had done any Diligence, Actor, Mowat, Alter. Lawtie, 
Scot Clerk, Yid, 8 March 1631, Duff ,, 

Scot contra Deans, Eodem dit, 

Seaſin of an Houſe in the Town of Hawick granted to the Purſuer by the 
A Baillie of the Burgh, ic being a Burgh of Barony,was Suſtained, the ſame 
Sealin containing the Purſuers Retour therein inſert, excrated out of the 

hancellary to be Warrand theretogalbeir the Defender Alledged it to be null, 
ot proceeding by vertue of Precepts out of the Chancellary, nor yet by the 
aperiors Precept of Clare Conſtat, without one of which, he Alledged the 
ed Retour could not be a Warrant to the Baillie to giveSeafin in this Burgh 
{Barony, which he Alledged hath not that Priviledge,as the Kings Burgh 
ojal, whoſe Baillies gives Seafin uſually by Heſp and Staple, and the giving 


this Seafin cannot be warranded by the Retour, for that Anſwers not co any 
int of the Brieve, notwithſtanding whereof the Seafin was Suſtained, but 
the Superior concurred with the Purſuer,Hay Clerk, Yid 17 March 1629, 
wan contra Stuart, & penult, Faly 1629, Stuart contra Wilſons 


Hige contra Plumber, Eodem die, | | 

Ne having taken Lands in Wodfſert, and Purſuing another Hayer of the 
Writs of theſe Lands for delivery thereot, who Compearing,and Produ. 

ing aBond of borrowed Mony from theDetender by the Purſuer oft theWodlſer, 
r arisfying whereof, he Alledged that he had given theſe Writs in Paund and 
Jecuity before the Wodſet, The Lords Suſtained the Alledgance, and Found 
nat the Impignoration (ſhould be proven by the,Writ or Oath of the Wodler 
'ver who impignorate the ſame,and not by theOath of the WodſetTaker,who 
probably 12norant thereof, Gibſon Clerk; Yid,21 Dec,1626, Sir Fa. Dundas, 


Murray contra Roſs of Innercharren, Eodem die. 

He Defender being conveened for payment of his Fathers Debe, as be- 
having himſelf asHeir to him hoc medio,in (o far as he being lawtully con- 
(to enter Heir to his ſaid Father by another Creditor, in that Proceſs he 
peed and took a day toRenunce to beHeir,and at theTerm aſigned thereg 
having failzied to produce a Renunciation, Decreet 4s given 2inſt him, 
l! the (ame Decreet being thereafter Suſpended upon a Reaſon alledged by 
\, bearing Payment to have been made by his Facher of the aid Debt, 

*1 haying ſuccumb'd, the Letters were found orderly proceeded agai 
d, for obedience whereot he had payed that Debt, whereby he had. behav-= 
lnſelf 2s Heirs Bur the Lords Fqund,that this proved him nor to.be Heir, 
Kttar Sentence could not be given againſt him in any, matter betwix other 
ws, belides theſe contained in the tormer Sentence againſt him, wherein he 
"Ruly decerned as lawfully charged to enter Heir,thatDecreer.ſo given was 
Would not proveig anyotherProceſs againſt him,bur that the likeCharges 
wa Heir ought ro. be uſed by any perſon who would Purſue ſuper hoc media 
EE .. + As _: 
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neither did the ſucrumbing in that reaſon of Suſpenſion, or the preceed; 
Failzie to Renunce,or Payment conform to the Sentence to the Creditor,make 
him lyable to other Creditors, as1t he had behaved Þimſelt as Heir to his p4. 
ther. Actor, Alter, G:bſon. Vid 22 March 1628, Farquhar contra Ref 
and the Caſes there cited, 26 Fanuary 1631, L ,Gadzirth contra LiAflen, 
Sheen and Forbes contra Goodwite of Byth, Eodems die, 

N Husband being obliged in his Contra of Marriage with his ſecong 
A Wife, to provide the Bairns of that Marriage to all Lands to be Cqq, 
quiſh'd by him during their Marriagezatter the Husbands deceaſe the Davgheer 
being only Bairn of that Marriage, Purſues her Fathers Morher and his appezagg 
Heir the Son of the fi:ſt Marriage, to hear it Found, that her ſaid Father the 
time of the ſecond Marriage conquiſh'd the Lands of and put in the Secyri. 
ties ot that. conquiſh'd Lands his own Mothers Name, to his own proper uſe, 
only to the prejudice and Elufion of the (aid Contract, and that the Money 
was payed tor the price of the Land by himſelf off his own Moneys, and haq 
only borrowed his Mothers Name, and conſequently concluding that the Mg. 
ther ſhould habil; modo denude her ſelf of the Right of the Land in tay.y 5 of 
the Purſuer, This Action was Suſtained,albeir the other Son was called only 25 
appearand Heir, and not as Heir, or as lawfully charged to enter Heir. albeir 
the Defender Alledoed, that one as Heir ought to be called, for th:t Concly 
fion to denude her ſelf in favours of the Purſuer, was not allowable againſt her 
who was not obliged in any Deed to the Parſuer, and where it appeared ror.ke 
away the Defants Heretage, (giving that her Name was borroweg) his Heir 
or one who may repreſent him by ſome form in Law,ought to be called, whicl 
Altedgance was Repelled, ARor, Advocates & Lermonth, Alter, Nic 
$tot Clerk, 


Executors of Dowzlas contra L. Ednem, Fuly 17, 1629, 
Mquhile Wi4:arm Dowglas as Donatar to the Eſchear andLiterent of 74 
Stuart, having obrained general Declarator thereon,atter his deceaſe, h 
Executors purſues the Intrometrors with the Teinds of Zdnem, tor paymen 
thereof, for certain years preceeding the Donatars deceale, as pertaining to th 
faid Fohy Sruart, This Action of ſpecial Declaracor, tor the aids by-paf 
years, was Suſtained at the inſtance of the Executors, and no neceſſity Found 


that they ſhonld firſt transfer the general Declarator in them as Executors,nei ny; 
ther were they holden to produce Fohn Stwarts Title andRight ro theTeinds i con 
eheTitle of-chisPurſuit,but it was Found enough to prove the ſame cum proceſWMl Cle; 
ſ«;and theDefender being conveened,as 1awtully Charged to enter Heir tohisF 

ther,whowas Intromettor,and he offering toRenunce,and aTerm being afſigne N 
to him to produce his Renunciation, it was Found that the Purſuer might tak 

che:ſame Term, ro prove his Summons, whereby it might have effec it the Dag © F 
fender Renuniced not, and it he Renunced, that hemight aſe Sentence again = 
kim there Cornitionk canſa, Actor. Craig, Alter, Gibſon Clerk, Cer 


Do — contra I»g/ls, Eodem dic. 

N an ARtion for abſtratting of Multures, as Thirled z Tt was Found, ti 
fome Lands of a ardiny doing Feued by the Baron for a certain Dut 
pro 01815 tio vere expreſt in the Charter, and thereafter the Miln of the Þ 
rony being Feued bythe Baron can affr##is multuris & ſequelis diverſe ye@ 
thereafter 3 it was Found, that the forcſkid Feuer, albert his Right #9 © 
fore the Difpoftion made of the 'Miln, wisſubje&-in his Thirle-multurs, 


Thirk&anf Aﬀrited'tothat Miln, notwithflanditig -ofhis Right precee 
the {ail tion, ſcipp 'His'faid ot. =p Od Ivoleridinrss Cf mu'tn 
ldnot 


without which Clauſe the Priority 


rae him; To the which ” 
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lage, the Lords Found, that he is ſubje&t as well to him who had acquired the 
Right ofthe Miln from the Baron, to be holden of himſelf, as if the faid Miln 
© WW had remained with the Superior Unannailzied, notwithſtanding that the Lands 
- W were Annailzicd before the Miln was Annailzied 3 and notwithſtanding that 
» MW the aids Lands Feued, nor no other Lands of that Barony was at any time be- 

fore the Vaſſals Feu, Thirled by At, Conſtitution, or any other Writ to the 

ſid Miln 3 for the Lords Found, that naturally all the Lands gþ any Barony, 
4 EW vithout Thirlage in Writ, are Thicled tothe Miln of that Barony, and that the 
- W Thiclage is a natural Servitude, and inheres naturally in all the Lands of that 
xr WM Barony, fo that any Tennent or Feuer of the Lands of that Barony,are natu- 
d Wl rallyThirled to the Miln of that Barony,8& ought to payMulture for anyCorns 
e growing on theſe Lands abſtrafted from that Miln 3 and conſequently that the 
i- MW Feuof the Lands wanting that Clauſe cave wolendinis,&c. liberats not the Feuer 
e, E from the natural ſervitude inherent in his Land to the ſaid Miln of the Baro. 
ey M ny ; in which Thiclage he was found toſtand ſtill obliged to the Feuer of the 
id MW Milo, as he was to the Baron before the Feuing of the Miln, albeit the Land 
0+ Wl was Feued before the Miln was Feued, as ſaid is Alſo the Lords Found, that 
the Feu of the Miln, with the Multures and Sequels, &*c. extended alſo to the 
ading of the Miln-(tohes, and repairing of the Damm, and other Services 
tbout the Miln, whereto the Feuar of the Lands remained SubjeR, notwith- 
ſtanding of the Feu 3 and albeit theſame bore no ſuch Service, yet the Ten- 
tents of the Barony remained ſubjett in the ſaid Service, Ador. Advocatus 8 
Sart. Alter. Nicolſon & Belſhes. Scot Clerks, Yid, 13 July 1632, E, Mortoun, 
ke, & 26 Novemb. 1631. Oliphant. 


Caldwell contra Stirk, Eodem die. 

He Annailzier of a Tenement of Land, conform to a Contra& made in 
November, four or five days before the Term of Martinmwaſs, Purſuing 
teBuyer for the Maill of that Land, as Poſleſſor thereof for the Term pre- 
xeding that Ahartinmaſs, before which the Alienation was made,the Contra& 
neither diſponing that Term to the Buyer, nor reſerving the ſameto the Seller, 
nor making any mention thereof, nor of the Buyers Entry thereto; but bear- 
inga Procuratory of Reſignation therein, albeit Seafin followed not while af- 
ter the Martinmaſs ; It was Found nevertheleſs, that ſeing the Contra con- 
taining the ſaid Precuratory, preceeded the Term, that the Seller was De=- 
nuded ofhis Right, and could not purſue for that Terms Duty, which wasnot 


compleat before the ſaid Procuratory, nor yet reſerved to him therein. Hay 
Clerk, 


Naſmith contra Naſmith, 18 July t629. 

N Tutor Compts, the Tutor or Curator is not ſubject tothe Minor to pay An- 

1 malrent for the Annualrent received of the Minors Principal Sums, albe= 
t theſfaid Annualrent received extended to great Sums of Money yearly,what- 
G => ſame be. Actor. Advocatss & Stuart, Alter, Nicolſon & Burnet. Scot 


eAoreis contra John#oun, July 21, 1629. | 
A Contract being Alledged to be null, becauſe it was Alledged more then 
40 years ſincethe date thereof, and ſenſyne no Action Intented there- 
f, and therefore that it was preſcrived conform to the 28 AF, 5 Par. Ja. 3. 
it Alledgance was Repelled, becauſe it was Regiſtrat within that ſpace, 
thin which ſpace alſo Letters of Horning were Execute againſt the Party, 
Denounced to the Horn 3 which Regiſtration and Horning was ſuſtain- 
Wb interrupt the faid Preſcription, albeit the Regiſtration was only done 
Hyoonſent of the Parties Procurators, and not by any Citation and albeit no 
Nnn Action 


. } ” 
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Action was Intented thereon, nor the Party Summoned within that ſpace; 
for the Contract Regiſtrat by conſent was found as good, as it it had beendone 


by Citation of the Party, and the Horning was allo tound an Interruption 
without Action. Yid. 27 Noverb. 1630, L. Lawder and the other Caſes there, 
& 17 March 1629, Teaman, 
E. Caſſills contra E, Wigton, July 22, 1629. 
N a Suppliggtion for Aflcflors to a Service of the Earl ot Caſſells, the Lord; 
being C Biced by the Alleflors in thir points, which were controverted he. 
twixtthe Partics, they declared and adviſcd as tollows, 27z. In a general yer. 
vice of the Earl oi Ca{/zls Fore-grand-firs Grand-lir ; they Found, that the A(: 
ſ{u{llorsmight Serve, and the Judge alſo put it to the Tryal of an Inqueſt, the 
Partics Claim bearing, that the Predecetlor to whom he dchired to be (crved 
vencral Heir, died at tie Faith of King Ja. 3 or of ſome ot his Succellors, 
Kings R.eigaing for the timez which Claim the Lords thought to be Relevant, 
albcit the tame bore not ſpecifice in which Kingstime that Predeccllor died pie. 
cilely, which was not probable i» faGYotam antiquo.neither necell.rtobe precilcly 
proven, but was enough that it (hould be tryed,that he died at the Faith of the 
King Reigning., Hiem,they Found,that the Party deliring to bc Served ought to 
qual:fic and be ſpecial, upon the Deſcent and Veriors interveening betwixt 
him and the Defunct,to whom he craved to be Served; and allo that he ought 
to infruct and verifie the Deſcent, the inftruction whereot ought tobe made 
to the Atliſe, ard nct to the Judge; and ought to be produced before the 
/\fTiſfersy and alto that the Party compearing againſt the Service, ought to ſee 
the Writs produced, to verific the ſame, tothe effect he may oppone what he 
may in Law, wheretore the ſame cannor verific the Clatmer tobe. Heir, 
a. Buchanan contra the Laird, Julz 23. 1629, 
þ an Aon purſued by the Lidy againſt her Husband, tor modification of 
a yearly Sum to her for her Aliment,during his remaining out of the Coun» 
trey, founded upon a Contract made by himin her tavours,- whereby he was 
obliged to pay ſuch Sums of Money to her,as the perſons appointed in the Con- 
tract ſhould modifie; which perſons being molt part dead , and the 
ſurviver not rcfident in theCountrey,the Lady deſired the Lords,as becomingin 
their places,to modiſte the ſame to her,her Husband being ſtil] out of the Coun- 
trey, and ſhe wanting maintenance. The Lords ſuſtained the Action founded 
upon the ſaid Contract, albeit made betwixt the Husband and the Wife, and 
found it became in their hands, as in arbitrio bon; viri to do the ſame, ſeing the 
Contract agreed with all Law, both Divine, Natural , and Humane, and 
without any Contract, ought to be allowed, that the Husband ſhould fuftan 
his Wife,according to the proportion and competency of his Vieans,and there» 
fore modified to her yearly during his abſence 2000 merks. Hay Cleik. Vids 
21 Decemb,1626, Lady Foulis, 
L. Haddo contra L. Ludquharn, Eodem die, : 
A Purſuit for delivery of Evidents, was ſuſtained at the Minors inſtance, 
before his Majority, againſt one of his Curators, who was choſen ſie 
quo en, without concourſe of any ofthe reſt of his Curators to aſhſt,the Pur- 
ſuit, being autheriz: d by two Advocats, whom he then inſtantly choole 
Curators at the Bar ad hanc litem, which was ſuſtained, he having other Uu- 
rators who were not Removed, nor any of them concurring in the Purſuit 
with him ; but the ſame wasſuſtained, firſt, only for Exhibition of Writs, 
and after Exhibition, the Lords Declared they would adviſe what would 
done anent the delivery. Actor. Nielſoy, Alter, Stuart. Gibſon Clerk. Yid.20 
June 1629, L. Haddo. 18 March 1630. Betwixt the ſame Parties, Lady 
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Lady Cathcart contra Tennentsand Vaſſals, July 24, 1629. 
He Lady being Donatrix to the Ward, as is mentioned '7 July 1629. 
p And the Vaſlals to her Husband, Alledging, that ſhe was Infeft in Fu 
intume Lands holden of the King, which ſtayed all Ward 3 An6 ſhe Replys 
ing,that that Infeftment was granted without her knowledge,& that her Seaſin 
|, WM thereon was not Regiſtrat,conform to the ARt of Parliament, The Lords Found, 
that that Infeftment was not ſufficient to exclude the Ward, the Seaſin not 
being Regiltrat as ſaid is 3 and which nullity ſhe might oppone againſt that 
C Mkight made to her (elf, ſeing ſhe clad noe her ſelf with that Right, but with 
the Right of Ward, and which ſhe might als valiably take, as any other, for 
4 Mia third perſon had obtained the Ward, that Seafin not Regiſtrat would not 
have ſtopped the ſame,no more could it beobtruded againſt her,but ſhe might 
likewiſe propone the ſaid Nullity. partibus ut illic comparentibus, 


Slewman contra Wardlaw, Bodems die, 

\/inor purſuing the Fator to her Tutor for Tutor-Compts, which Fa- 
A (tor by Contra& betwixt the Tutor and the Faftor, was obliged to do 
ul tothe Minor which the Tutor himſelf was obliged in of Law. It was Found, 
that the ſaid Factor and his Heirs, who were here conveened (the Factor him- 
kit being dead ) were ſubject to give Compt, Reckoning, and Payment to 
theſaid Minor, -and that the Tutors ſelf needed not to be conveened in 
this Proceſs; but the Action was ſuſtained againſt the FaQor, and which 
Ation was ſuſtained againſt him, not only for his Intromifſion , but 
lb tor his Omiſſion, and for payment of ſuch particulars as the ſaid Factor 
night have Intrometted with. ſtew, The ſaid Action was ſuſtained for 
| the years Duties of the Lands wherein the Minor was Infeft,and which pere 
tined to her Umquhile Father, which preceeded her Seaſin, ſince the deceaſe 
«her Father 3 and for the which years, albeit the Minors Inteftment preceed. 
td not the ſame, the Factor was found ought to be comptable, ſeing the Sea- 
fnſhould be drawn back to the time of the Fathers deceaſe, -there being no 
other claiming the Non-entry thereof, and no other pretending Right thereto. 


| 
: ARor, Belſbes, Alter, Gibſon Clerk. Vid. 29 January, 1631. Hume 
: of Corſrig, 

1 Nairn contra Boſwall, Fodeme die, 

1 ene Gong to Remove from his Glyb, which was deſigned out 
- Wi Z ofthe Abbots Lands. Ir was Found, that he could not have his Glyb 


out of Abbots Lands, in reſpect of the Act of Parliament 1572. ſeing there was 
Parſons Lands, which the Lords Found ought firſt to be diſcult before any 0- 
ther Abbots Lands could be deſigned z and aibeit the faids Parſons Lands were 
of old Feued, and that the ſame were all new builded Houſes, and a part of 
the Town of Dyſert build: d thereon, ſo the Miniſter Alledged, that the fame 
W2s not Arrable Land 3 yet the Lords Found, that the Miniſter had Right 
{t to ſeek the ſame, and that the Feuers thereof ſhould either Remove there- 
tom, or elſe obtain and buy another Glyb to him for the Lords Found, that 
forefaid Act of Parliament extended as well to the Glyb, as tothe Parſons 
Viccars Manſe, Actor. Nairn. Alter, Gibſon Clerk, Vids 13 Ju- 
11636, Mr, Andrew Lemont, 1x Feb. 1631. Miniſter of Innerkeithing. 


Lindſay contra Gray, Evodeme die. . 

Ne being obliged to deliver to another a Sum of Money in Londor 3 and 
he the Party obliged Alledging, that he had ſent a Letter of Exchange to 
bb factor, Reſident at London to do the ſame; this Letter of Exchange not 
Anſwered, neither yet Proteſted againſt by the Creditor 3 It was Found, 

dy lid not liberat the Debitor, but that nevertheleſs he ought to make payment 
Wide Creditor, . Gib/on Clerk, 6 
Nan 2: Mr. 
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Mr. Andrew Stivenſon contra Job, July 25. 1629, 

N Adtion was ſuſtained againſt a Tack{-man, to find Caution, or elſe tg 
A Remove, albiet there was not a whole years Nuty unpayed ofthe Tack, 
and albeit the Ground was Laboured, and full Pleniſhed 3 But this was Foung, 
becauſe the Duty of the Tack was a great Duty, extending to 5 Chalder, of 
Viual yearly, and the Tackſ-man was a poor Man, who was yearly ſupply. 
ed and helped by the Purſuer, in furniſhing him of Means for ſowing of the 
Corns, and of Money to buy Seed wherewith to ſow the Ground. Scot Clerk, 


Wilſoz contra Stwart, Penult July, 1629. 


| 
Ne Wilſon, as Heir to his Father, purſuing one S1#art to Warrand a Te, | 
nement in Glaſgow, Diſponed by the ſaid Swart to his faid Father, jc; I * 
was Found, that the Purſuers Seafin produced, to Inſtruct him Heirbeing [ 
given by the Baillies of Glaſgow, by Heſp and Staple, cognoſcing- himtohe ; 
Heir, was ſufficient to Inſtru& him-Heir, and to produce this AQion, albei WW * 
he was not Heir Served and Retoured, the ſame being within Burgh, ang P 
the Purluer being conveened as Heir, to pay tothis Detender the Price ofthe 4 
Land Annailzied, in another Proceſs purſued againſt him, as Heir paſ/122 of be. M 
fore; For it was Found, that this Party could not oppone, nor quarrel the Wl © 
Right whereof ſhe was Author her ſelf to the Purſuers Father, and for which WI" 
ſhe conveened the Purſuer as Heir, and ſo the Seafin was ſuſtained ; but it le 
might have been more doubted, if this Seaſin would have produced Adion 
againſt any Third Perſon, or any Stranger pretending Right tothe Land, al- C 
beit it will ever produce Aion againſt the Tennents of the Lands, or any 
not having Right, either for Removing therefrom, or for the Mails and i i: 
Duties thereof, Scot Clerk, Yid. March x7. 1629. Zeaman contra Sinart, 68 "er 
July 16, 1629, Scot contra Deans. dl 
Lundie contra Lundie and Kinnadie, Novem, 20. 1629. tel 
TI* a ſpecial Declarator after a general, another Donatar deſiring, and - 
Compearing to be admitted for his Intereſt, by vertue of a Gift of thatſame ny 


Rebels Eſcheat: It was Found, that the Gift and Horning whereupon it pro- rk 
ceeded, being produced, gave him Intereſt to propone, and Diſput againſt & 
the ſpecial Declarator, albeit no Declarator was obtained on that Gift, but Fo 
the Gift without Horning gave the Donatar no Intereſt. /tews it was Found, may 
that after General Declarator, in the Purſuit of ſpecial Declarator, there = 
wasno neceſſity to produce the Horning, Ator, Advocatus & Gilmor. Altet 
Aiton & Stuart, Gibſon Clerk. 


contra Eodem die. 

Py hem Defender being purſued by the Creditor to his Father, whereinhe 
was called as Executor, or Intromettor with his Fathers Goods, a0 

for proving thereof, a Decreet being produced, at the ſame Purſuers Ioſtan 
againſt this ſame Defender, for another Debt of his Fathers, wherem he 
conveened iiſaem nominibus, which being referred to his Oath in that Pro 


K 
cels, and be holden as confeſt for not Compearance; the Deczeet of k You, 
Hcation, upon Contumacie in that Proceſs, was not found to prove 1" © he... 
Proceſs; But that he ought to prove otherwiſe, albeit 1t was given bew bit it 


thir ſame Parties. (ibſon Clerk, FYid,. March 22. 1628; Farquhar 
Campbell, and the Caſes there cited, Jan. 26, 1631. L. Gaagirth co 
L, Afr. 1 ; | 


| Dounie contra Broun, Novem. 24. 1629, | 

N aSpulzie, an Exception of Poypding being proponed to Elide the - 
which Poynding was quarrelled, becauſe it proceeded np meg 
for ConviRion of Blood, tryed in a Barrons Court by the Aſſyſes,. yu " 
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Sentence neither the Names, nor. Numbers of the Allyſers were expreſt 
therein, as it ought to proport 3 and alſo the Poynding had no Warrand in 
Writ, therefore there was,no Precept Dire& by the Barron-Baillie, after the 
Sentence to Poynd for the Un-law, whithout which the Decreet could be 
no Warrand to Poynd Likeas the Poynding was Execut upon the Morn after 
WE the Senterice, whereas there ought to haye been 15 days Interjeed betwixt 
Wl the Poynding, andthe Decreet; for after the Sentence, the Party ought to 
WW havebeen Charged to pay the Penalty and fine upon 15 days, as Term of 

Law, before he could have been. Poynded , which not being done, the 
\ WM Poynding was null. Thir objections againſt the Poynding were Repelled, 
and the ſame ſuſtained, ſeing the Sentence bore, that 5t was tryed by a condign 
Inqueſt, and the Perſons Names needed not tobe expreſt, and there needed no 
Precept in Writ to Poynd, but the Decreet of the Bailly, or Barron in Court 
was enough, and there needed no Charge on 15 days to have preceeded, the 
Poynding being for a fine, in a fa@ tryed by an Aſſyſe, for the which the 
Party might be inſtantly put in Waird after the Sentence, albeit in Civil 
Matters, as for Farms, or ſicklike decerned in Barron-Courts, the © flicers 
cannot Poynd, before the Charges to pay be Execut upon 15 days, which is 
not needful in Criminals,and ſuch like puniſhable As. Actor. Gilmor. Alter. 
By. Vid, Decem. 7. 1630. Lands contra Dycks, 


Lindſay contra EL, Lauriſton, Eodem die, 
EveralSums owing by theLaird of Lawrifton to one Fairweather,being Arreſt- 
ed by Lindſay, Creditor to F airweather, and Lawriſton purſued to make 
teSum forth-coming, and he Alledging, that he could not be found Debitor 
therein by the Contra& produced, which was a Tack Set by him to F airweather 
«Lands for payment of a yearly Duty, which Duty the Contra bore, That 
th L. Lawrifton allowed to | rat Ar that for ſatisfaGion of the Annual of 
loo pounds owing by hime to F airweather, and that for tbe ſpace to come, while C an- 


nd deſmas aſter the Contra@,which Fairweather accepted; and before the Candlemas 
Of 8 the Arrcſtment was laid on, which ContraRt Lauriſton Alledged could not 
| make him Debutor, at the time of the Arreſtment ; for albeit it might been, 


that he was Debitor the time of the ContraQt, yet it wouldnot follow, that he 
fill continued Debitor at thetime of the Arrreſtwent, and the paying of An- 


- nual at a Term which was not expired, at the time of the Arreſ(tment, will 
ner, "nl inforce, that he remained Debitor of the Principal Sum: therefore he 


ought to prove that he was Debitor otherwiſe at the Arreſtment of the Sum, 
ſing he might Tranſa& with the Party therefore : And further Alledged, 
that the Sum was not Arreſtable, being - Heretable ; by the ſame ContraQ, 
which appointed Annual to be payed therefore: This Alledgance was Re. 
pelled,for this Confeſſion emitted in the Contra, ſubſcribed by the Parties, 
mas Found enough to make him Debitor, at the time of the Contra&t, which 
behoved Rtill to biinthen bitn,- except he would prove it were payed before 
be Arreſtment;and it was 'Found not to be an Heretable Sum, for the Victual 
llowedto the Creditor for his Annual to ſuch a time, made tiot the Sum 
Hererable, except it were proven by the Tenor, and Conception of the Bond, 
it was Heretable, AQor: Alter, Mowat. | 
'Dickon contra Ker and Towng,' Novew, 25. 1629. 
ang Compriſing from his Debitor, Land' pertaining to him, and 
\ contending to be preferred to another Creditor, who had alſo Com: 
9, but after himz and the Second Compriſer Alledging, albeit he was 
In Compriſing, yet he ought to be-preferred, ſeing the, firſt Compriſing 
deduced againſt one as Infeft, who was never Infeft, and te ought to 
Nnn 3 have 
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have Compriſed againſt him, as charged to enter Heir to his Predeceffor laſt 
Infeft, whereas he had not ſo Charged his Debitor to enter fleir, before the 
Compriſing, as is appointed by At of Parhiament, x62Tx. whereas the ſecond 
Compriſer had charged his Debtor to enter Heir, and thereafter had Deduced 
his Compriſing, and ſo the ſaid Compriſing was null ; and the other anſwering, 
that there needed no charge to preceed his Compriſing, ſeing the Debitor was 
Retoured Heir, and charged the Superior to enter him, who had Suſpended; 
Likeas this firſt Compriſer had _—_ the Superior to receive him, upon hig 
Comprifing,who had alſo Suſpended againſt him, that he could not Infeft him, 

the Debitor not being Infeft; and there it was Found in that Suſpenſion, 

that the Superiour could not Alledge, that which was his own fault ; which 

being confidered. The Lords Found, that the firſt Compriſer ſhould be pre. 

ferred, albeit the Debitor was not Infeft in the Lands Compriſed, and albeit 

no ſpecial Charge was uſed before the Compriſing, which the Lords Found 

to be Supplycd by the Debitors Retour, and Charge againſt the Superiour, 
which was Found to be equivalent toa Seaſin, albeit that Suſpenſion ſtood un- 
diſcuſt,and that another Creditor opponed againſt the Comprifing, and not the 
Superiour,nor the common Debitor ( to either of whom it wasnot competent) 
and it was Found to Militat againſt the faid other Compriſer, It being Alledg- 
ed, that the Compriſer was payed of a part of the Sums for which he Com: 
priſed, before the Compriſing, and fo it was null ; alſo that he was payed of 
Part, fince the Compriſing, and ſo could not have the whole Lands Compriſ- 
cd. This was Found Relevant, and Found admiſſable by way of Exception, 
without neceſſity to Reduce thereupon. Attor, Stwart & 4itor, Alter, Nico/on 
& Craig. Scot Clerk. Yid, Decemb, 23. 1629. betwixt thir Parties, 


Lady Dumfermling contra her Son, Novem. 26. 1629. 
N this Aion, wkereof mention is made, March 1 2. 1628.The Clauſe of the 


Contra& whereby the Huſband'is'boutd to Infeft the Wife, in all Lands Wn: 
ro be Conqueſt, doring the Marriage, will not Aﬀtri& the Heir to fulfll the WW / 
ſame to the Reli, for ſuch Landsas were Conqueſt by the Huſband, and after {Wm 

tion 


the Conqueſt were fold by him, before his deceaſe: for that Clauſe oupht only 
to be effeual toher, for ſuch Lands and Conqueſtas remained;and continued ſuct 
in that Eſtate, the time of the Husbands deceaſe, and the Right whereofte- bitc 
mained with himz And it was alſo Fotnd, that Lands being acquired by the JWQ "or 
Husband, from the Feuar of the Lands, and thereafter Diſponed again inFeu W's! 
to the ſame Feuar, for a geater, Feu-Dutie to be payed, than wascontainedin 
the Feuars Prior Rights, that Augmentation of the -Feu-Dutie by the Hus 163; 
band, could not be reputa Conqueſt, whereof the Reli& might claim a Like- 
rent, as coming under the foreſaid Clauſe in the ContraR, Partibns Compi- 
rentibus, ut ſupra. | gf | 
Fobn Ramſay of Edington contra Hume, Novem, a7. 1629. 

I a Removing, purſued by John Ramſay, upon a Waraging made by thePut- 


fuer, and the Lo. Remſay, who was Liferentar of the Lands,whereolt 


urſuer was then Fiar : It was Altedged, that no Proceſs could be upi 6 thi 

ſaid Warning, becauſeit was made by the Liferentar, the time of his Life Ut bt 

ſtanding, the Heretor now purſuing, having no Right then to Warn, 2 = - 
bin 


now the Liferentar being dead,to whomtheEntereft to proſecut that Warns 
belonged, this Parſuer therefore cannot ſeek Removing thereon: this 
nes W war ing the Liferentar _ cononring in ſa ha) 

g Ot tne Warning, t e urviver mi ht urſue emoving . on. AAc 
Lawn, Alter. Sandlanth, | a 7 8. 


Pateſ 
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Paterſon contra Edward, Eodem die. 

Nin Mccnbbie being 'Debitor to diverle of his Creditors, for ſatisfying of 
Debts owing to Niceof{ Edward, Mr. Robert Balcanquhel, and others, ke 
makes them a Diſpoſition of the Merchang- Wairs, which he had in his Merchz 
\nd-Booth, valued to a Sum expreſt in the Diſpoſition, whereby alſo all 0- 
thcr his Goedsare Diſponed to them, for their Relief 5 And about 20. days 
fer the ſaid Diſpoſition, he on thenight delivers the faids Goods in the Vicr- 
chant-Buoth, and on the Morrow becomes Fugitive; and on that Morrow 
Thomas Paterſon Arreſts the ſame Wairs in the ſaid Ngo Edwards hands, and 
parſucs to make them forth-coming : and they Defending them with the (aid 
Diſpofition,and Tradition before the Arreſtment, as bei1g done for an onerovs 
MW Cauſe, for a True and Juſt Debt, which they Inſtructed. The Lords Found, 
| Mthatt-cy had Right, and not the Arreſter, to the ſaids Goods, in reſpeCt of the 
i Dilpofition, and delivery to them, all done before the Arreltment, and 
1 Mcvn: toa true Creditor, fora Juſt and preceeding Debt, which was greater 
than the Goods delivered in Price, and Value extended to ; ncither was it re» 
> Wipcdcd, v herethe Purſuer Replyed, that it was a Diſpoſition omwninnm bororunr, 
e Mconcto a Conjun@ Perſon, betwixta Brother in Law, and the Diſponer re= 


0) Wining Pollethon thereof, while the night before he fled, and done in medi- 
o- {Wiciore foge,and voluntarly without Diligence or Compullion,and done to the 
n» MW occjudice of all other Creditors, who were abuſed by the Fraud of their De- 


tor, keeping (t:1] his Warrs in his Publick Booth, whereby they were put in 
kuity, while that mid-night before theday immediately wherein he fled, 
kk (c]tvered the {aid Goods, which abule, and Clandeitine doing was not 
tary time lawful 3 for ſuch Ads ought not tobe uſeful to the receiver, 
like Common D-birors preferring of him voluntarly to the reſt, who were 
(ved by the ſaid Clandeitine Deed,the Ditpolition never being Regiſtrar, 


he Wor Pull: ſon apprehended, by Inſtrument, or Order of Law, nor 1n duc 
nds Wine Convenient thereto, the Purſuer by the Contrare having done Diligence 
the WO) Arrc(tment, upon :he firl} day following the night of Tradition, and that 
fey Wome day when the Debitor fled: which Reply was Repelled, and the Excep- 


tion ſultained, ſeing neither before the Diſpoſition, nor Tradition, the Purs 
wed Wl fuer, nor no other Creditor had done any Diligence againſt the Common [e- 
Fre- bitor, mn any manner of way z and the Common Debitor was never bargcd, 
/ the nor Reve] at the Diſponing, or Tradition forclaid, without which preceed- 
\Feu ing Dil:gence,the A of Divory met not the caſe, Actor. 4drocatys & Nicolſon, 
«din WM icr, Stuart & Mowat, Gibſon Clerk. Vid. Fan. 279. 1630. Roſe, March 6. 
Hus WY 1632. L. Garthiand. 


L. Balmanno contra Oliphant, Eodem die, 

Decreet of Poynding of the Ground for an Annualrent, being deſired to 
be Transferred in the Executor of the Obtainer, in which Transferring 
the Heir of him, againſt whom the Sentence of Poynding was obtained, and 
ao another Heretor of the Land ,who had acquired the Right thereot ſince 
that Decteet, but not from any of the Defenders in that Sentence,were called 
this Transferring ; and this Heretor Alledging, that the Transferring could 
vt de Suſtained againſt him, ſeing he was not a Party in the firſt Sentence, 
U therefore the Transferring cannot be againſt him, which cannot be craved 
RUnſtany but theſe who were then called ; which Alledgance was Repelled, 
the Action of Transferring Suſtained, ſeing he was called only for his In- 
i, and nothing concluded Perſonally againſt him, and that the Transfer- 
ly was craved ac#iv? in the Purſuer only, Actor, Mowat, Alter. Gib- 

kk, Fidg 18 Dec, 1629, L, Rentonn contra La, Rentown, 


Nan 4 Kincaid 
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Kinsaid contra Sir Lewss Lawder, Decemb,1, 1629. 
N Horning being Execute by Zawder againſt Xincaid for not payment of 
the Feu-duty ot his Lands, the Horning being deſigned to be Reduceg 
at the Vaſlals inſtance againſt the Superior, upon this Reaſon, becauſe imme. 
diatly, viz, upon the ſecond day immediatly following the Denunciation, he 
had fully payed the ſaid Duty, for the which he was Charged and Denunced t, 
the Superiors ſelf, who then received the ſame, whereby he was ſatisfied, 2nd 
the Vaſſal put i» tuto, no Contempt thereby being done by him againſt the 
Superior,and the Superior concealing that he had Denunced theVaſſal, to whom 
it was never imparted by him,nor otherways knowing that he was at the Horn 
that the concealing it at the payment making was a vehement preſumption of 
Fraud, which ought not to give ſo unjuſt advantage againſt the Vaſlal, the 
payment being made before he was at the Horn year and day, and whereby the 
Literent might fall, and the Supe:ior having no prejudice at all, This Rez 
ſon was Found Relevant, ſo tar as might Reduce the Horning againſt the 5. 
perior only, but prejudice of the ſaid Horning, fo far as the Kings Majeſty or 
any other Party might have intereſt therein prout de Jure, and allo againſt the 
Supetiors Donatar conſtitute by him ro the Vaſlals Literent, ARor, Nicolſon 
& Crais, Alter, Lermonth. Gibſon Clerk: 
Vaus contra Butler, Fodem die, 
N a Redution of a Decreet of Removing,wherein the Horning EXECUtE ups 
on that Sentence was called to be Reduced i» conſequentiam patticularly, 
which falling the Decreet ſhould fall, The Lords Found to this Reduction of 
the Horning, which was but ſought in conſequence, as depending upon the 
Decreet of Removing, that the Kings Theſaurer and Advocat needed not te 
be called as in other Reductions, where the Horning is principally called to be 
Reduced,and where there is no ſpecial Reaſons libelled roReduce the Horning, 
whereas there was no Reaſons libelled againſt the ſame, but only defired to 4; 
in conſequence, and which would cnſue in Law by the general inference, if the 
Decreet ſhould be Reduced,that all following thereon would fall, whichgeneral 
would be als effeual, albeit the Horning was not ſpecially craved to fall in 
conſequence,to make the ſame to fall, as it is now when it is ſpecially deſired, 
and as to the general Inference, the Kings Officers needs not to be called, (0 
no more needed they to be called to the ſpecial, Actor, Nicolſon & Mow, Al- 
ter, Aiton & Stuart, Gibſon Clerk, 


Executrix of Scot contra Rae's Legatars, Eodems die, 
He Executrix of Sir William Scot is purſued by Arthur Rae's Legatars for 
the Legacy left ro them by particular Tickets of the Teſtators, done 
afrer making of the Teſtament, albeit the ſame was not conrained in the 
body of the Teſtament, and albeit theſe Legacies be not confirmed in Teſta 
ment, Yid, 7 Fanuary 1629, Wallace contta Murr, 


Oliphant contra Peebles, Decemb, 4. 1629. 

N a Spuilzie of Teinds at the inſtance of a Tackſman, the Tack bearing th 

Duty to be in the year 1617, and that year being deler, and the year wilt 
ten on the Margine to be in a»no 1616, which Margine was not (ubſcrivec 
by the Setter of the Tack - Whereunto the Detender Alledged, that it coul 
not produce Spuilzie, being ſo vitiat in the Duty ; notwichſtanding wherec 
the Tack was Suſtained, tor it was Found, that albeit it had no Entry appoll 
ted therein atall, yer it might be Suſtained, for the Tack was Set by aFI 
ſon of a Kirk for many nineteen years, with conſent of the Patroh, 
Tacks Set during Lifetime needed not to bear any time of Entry, ſeing 't* 
hoved to be underſtood, that the Entry ſhould be preſently at the date = 
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cept it were'@therways evident that any other. Entry: was appointed, ſpecial* 
y both Secter-and. Receiver living, Actor. Preſent, - BY Hay Clerk. 
Wiarham cahtra Relit of Winrham, 'Eodem die, 

Ne Winr# aw purſues the Relict of Mr, Robert Winrham for improving of 
he cheir Conttact-of Martiages The Zords Found, that albeit the Con- 
rat was ſubſcribed by the Husband, and a Cautioner for him, and bore only 
14 ce Date, and belore the ſame Witnsſles, yer that the Relict who-was purſued 
he WY for Improbation by her Husbands Heir, and the Cautioners might declaregthat 
he would not abice, that the ContiaRt was ſubſcribed by the Principal and the 
Czutioner at the 7 therein inſert, and (ubſcribed before theſe Witneſſes, biit 
* WM declared ſhe abode thereat as truly ſubſcribed by her Husband, and written all 
in the Body with his own Hand, there being no Witneſſes preſent at his Sub» 
he Wl (cription, and that the Cautioner ſubſcribed thereafter before theſe Witneſſes 
a Winſit ; whereby ſhe Alledged, that except the Purſuer would improve the 
Contr;R, otherways then becauſe it was not ſubſcribed at the Date therein, 
or (1 :nd before theſe Witneſſes, as Witneſſes to both Parties Subſcriptions, they 
could nor improve the ſame. The Zords Found, that the Party might make 
the toreſaid Declaration, and Found, that except the Purſuers would improve 
the ame Contract otherways than in the Date, becauſe it was not ſubſcribed 
m that Day, and betore theſe Witneſſes (which they Found to be no argu- 
vents againſt the Contra of Marriage, whereon Marriage had followed, and 
kirns Procreat ) that it ought not to improve the ſame, ARor, Stuart & Craig, 
Alter, Nicolſon & Lawtie, Hay Clerk. Yid, 29 March 1636, Keith contra. 


11/on 


L. Cokpull contra Johnſton, Fodem die, 
He Principal is found obliged te pay his Cautioner, who was diſtreſt, 
and payed for him the Principal Sum, and all the Annualrents, fince 
te Term of his payment, albeit the Bont bore only ( the ſame being only 
oveable) That the Principal bound him to relieve bis Cantioner of the Premi(ſes in 


eral i Bord, which was only Principal Sum, and Penalty, and that it did not 
| in Wþclieve bim of all Coſt, Skaith, Damage and Expenſes, which the Cautioner 
«0 Wight incur, by his becoming Cautioner. Actor. Hope & Nicolſon, Altar. 
i (@ Wit, Hay Clerk. 


Gordon of Bwtle contra E. Galloway, Decem, 11, 1629; 

N an Action Gordon of Buile contra Earl of Galloway, tor payment of a 
Sum contained in the Earl of Galloways Obligation, which he Altedged to 
& pull, being made in his Minority, having then Curators, without their con- 
nt, The Lords ſuſtained the Obligation, becauſe it was Alledged and 
Keplyed, that the Money was aQually delivered, and received by the ſaid 
Uetender, and was converted by him to his Utility and Profit, which was 
Imitted to ſuſtain the Obligation. ARor. Nicolſon & Hope, Alter. Neilſor. 
ſon Clerk, Yid. Jan. 25. 1631, Houſton contra Maxwel. 


Sheriff of Galloway contra L, Cragcaffie, Eodem dit, 

e Sheriff Purſuing his own Tackleman, to find Caution to pay the 
'& Tack-Duty, or els to Remove; And in this Proceſs Cragceffie Cori- 
ang, who had Compriſed the Lands, and was Infeft, or done Diligence, 

Mich was equivalent 3 And Alledging thereby, the Lands to be his, andthat 
Purſuer could not be entered to the Land,tho the Alledged Tackfrroan 
d not find Caution, the Purſuersfelt having no Right to the Land, andl 
eagbeing produced for him? for his Setting of a Tack of tliac which be 
ho Right to, could not furniſh himany Intereſt to the Land, againſt him 

Whd kight, feing he was now a Partie, and the Cauſe ought not to be 
Ooo conſidered, 
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conſidered; as betwixtthe Setter and the Tack-man only, The Alledpance 
was Repelled, and but Prodution of any Right to the Land in the Purſyen 
Perſon , the Aion wasſuſtained againſt his own Tackſ.man, | albeit the 41. 
ledgance was not proponed for him, but for another clad. with a Riphi 
Ad@or. Mcgill. Alter. Neilſon, Scot Clerk. JYid. Fune 18. 1629, Dy 
contra Tyrner. | 
Toung contra Baillies of Montroſs, Decem. 15. 1629. Ss 

Avid Yourg being obliged to pay a Sum, and 1n caſe of Failzie tg þ, 
D feft him in an Annualrent therefore, out of his Tenement in Mongyy 
and being Charged, and Denunced, for not fulfilling of the Bond: there. 
after the Creditor purſues the ſaid Debitor, and the Baillies of Monyy; 
#»1z, the Debitor togive him Infefrment, and if he do not, the Baillieg tg hh, 
F-{t him, and the Party being abſent in the Proceſs, It was Found, that the 
Otder could not be ſuſtained againſt the Baillies, and that the AR of Pajjy. 
ment of Tinſel of Superiority of theſe who Enters not thereto, being Charg, 
<d'to-that effe& by Vaſlals, as the Act Preſcribes, 'militats not to produce thi 
Aion, Gibſorr Clerk. Yid. Decem. 18, 1630. Stark contra Sir Jame; (k, 
lard. July 2. 1634. Hay of Cremongogat ,, 3 
* ***  Cornelizs Paterſon contra Captain Alexander, Eodem die. | 
E Decreet given before the Admira againſt a Stranger, being deire 
A to be Reduced, at the Strangers Inſtance, albeit he was neither preſen 
within the Countrey aſliſting the Purſuit, nor no Procuratory given by hi 
to Purſue, yet this Aion was ſuſtained, ſerng the ſame Advocats compear 
ed for him, and inſiſted in this Reduction, ( who were Ordinar Advocatsi 
the Seſſion ) who Compeared for him, and Defended in the Decreet obtair 
ed againſt him, before the Admiral, d&fired now to be Reduced , Butity 
Ordained, that he ſhould produce a Procuratory Authorizing the Purfſuj 
before Litiſconteſtation, and Caution ſhould be Found to that effet, Ac 
Lawtie & Paip. Alter. 


Hume contra her Tennents, Decem, 16: 1629, 
! A Gainſt a Removing the Defender Alledging a Tack Set by the Purſue 
ZN Huſband, and her ſelf; and the Purſuer Replying, that it bore a Cai 
dition, That if the Defenders Daughter Married without her Husbands Conſent 
the Tackſhould be nulfT. This Reply was received hoc eydine without Declarator 
whfch was not found necefſar to preceed, as the Defender Alledged ; neithe 
was it Found neceſſar, that the Purſuer ſhould qualifie, that he diſſaſſentec 
from the Marriage of the Daughter to her Huſband, with whom ſhe was\/; 
ried, but to purge the Condition, and for maintaining of the Tack, theD 
fender was holden to prove that he gave his Conſent, which if he could nc 
qualifie, the Tack could not fubfiſt, being Set with that Proviſion; and 
was not ſuſtained as ſufficient, that the Perſon whoſe Conſent was required 
was now dead, and that he lived many years after the Marriage, and neveretx 
preft his diſlike and diſſent, and their Bonds were publickly proclaimec 
and not Opponed by him, and that after the Marriage, he Contraded wit 
them in ſundry Bargains, which all the Defenders Alledged, ought now tot 
found as good, as an expreſs Conſent, after interveening of 25 years and more 
and that long Poſleffion by the Tack ſenfine, during which ſpace it was 0K 
ver quarrelled by the Huſband of this Purſuer, which Alledgance was pe 
led, and the expreſs Conſent required, Actor. Craig. Alter. Belſbes. 0) 
Clerk,. Yid, Jan, 27, 1630, betwixt thir Parties. - 
Hunter contra his Tennents, Fodewe die, 
N a Removing, the Defender defending with a Contra@ of Wodlet, al 
AQual Poſſeſſion by the Purſuers Author, the ſame was Repelled aga! 
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this Removing purſued by a Singular Succeſſor.” z1em, the (aid Contra pra- 
viding,that the Defender ſhall be kindly Tennent for the 01d Duty, after the 
Redemption. This alſo was Found not to defend him againſt this Purſyer; 
vecauſe it was conceived in Termg of an Obligation, to receive him a kindly 
Tennent, and was not by Words of the preſent time. Ador, Alter. 


Hut, Hay Clerk. Vid. November 25. 1628. Mitchell contra Wright, Jan. 
14, 1630. betwixt thir Parties | | 


Earl of Galloway contra Maxwell, Eodeme die. 
N aRedudtion and Improbation in one Summons, as uſe is," the: Defender 
craving the Purſuers Oath, if he had Juſt Cauſe to Purſue Improbation of 
he Writs called for, without which he Alledged he could not be Compelled 
to produce to fatisfie the ReduCtion, ſeing he was contenc the ſame ſhould be 
Reduced, for none Production ; Buy it he could give his Oath, that he had 
uſt Cauſe to Improve, he was content that his Prodution ſhould remain, 
ie Lords Found, that the Purſuer could not be Compelled to give his Oath 
articularly, upon that part of the Summons, if he had Juſt Cauſe to purſue, 
he Improbation and ReduRtion being both in one Summons, and that he 
zoht only to give his Oath de calumnia, upon the whole Summons, as it ſtands, 
he had Juſt Cauſe to Purſue the ſame. Actor, Stwart & Neilſon, Alter. Cun- 
whame: Scot Clerk, 


White contra the Relic of the Miniſter of Fedburgh, Eodem die. 

Ne being purſued as Executrix by the Defunas Creditor, ſhe defending 
' that the Goods, were exhauſted by Decreets obtained by other Credi- 
for Juſt Debts, the Party Purſuer quarrelVing no part of the Alledgance, 

only that the Defender ought to Alledge, that the Decreet was obtained 
fre the Intenting of this Purſuit. The Lords Found not the Alledgance Re- 

ant, except he Alledged, that the Debt was before the Intenting ofthis-pur- 
it, but in ſuch caſes thir Alledgances are not received, except the Executors 
ould alſo Alledge payment before the Purſuit, whereby the Goods were 
akauſtec: but this was not quarrelled by the Purſuer, as he might in Law, 
tralbext Sentence was obtained by another Creditor, yet as long as the Exe 
ator had not payed the whole quantity of the Inventar, ather Creditors 

pht not to be ſtayed of their Sentences, and then the Executor muſt-SuC- 
end againſt all the Creditors, and then ir would be tryed, who had the beſt 
ight, and whoſe Debt and Diligence ought to be preferred, but the Defens 
r quarrelled not that part of the Alledgance. AQor. Siwart. Alter, Can- 
hame, Scot Clerk. 


L. of Lamington contra Bailzie, Decem. 17. 162g. 

\ Decreet being given by the Laird of Lamington in his Barron-Court, a- 
gainſt one of his Tennents, fora Blood-wed, wherein he was convicted, 

| decerned in 50 pounds of Unlaw, which being Suſpended, and the Un» 
| defired to be modified, Alledging that a Barron could not in his Bar- 
Court, decern ſo great an Un-law, The Lords Found, that they could 
modifie that Un-law, being decerned for Blood, which was tryed, and 
rin he was Canyited, and which was not an Un-law of Contumaecy for 
ace, and Found that by Confaetude, Barrons might decern ſuch Un- 
Mor Bload committed. AQor, Cunninghame. Alter, Gibſon Clerk. 
teu Jan, 1622. Jobnfton contra Ls Weſt nitbet. 


um Foy c—_ contra L Ls ruug 3 Eodew ne Mr | 
| after Compriſing of L: om L, Philorth,the Legal being ex- 
pred, -Purſuin Ly Ser ha of Redemption againſt Techmuricgo whom 
ds were Wodſet before the Compriſing, by the Fore-bears of him _ 
Ooo 2 whom' 
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whom the ſame was Compriſed, under Reverſion, It was-Found, that th, 
Heir of him from whom it was Compriſed, being eaſy Infeft in the Game 
Lands, needed not to be Summoned in this Redemption, ſeing in effec heyy 
Author to the Compriſer, for having the Right of his Conventional Rey 
eſtabliſhed in his Perſon, by which being a Judicial Aſhgnation,it behoved to he 
alike, as if the Debitor had made him Aſſigney to that Reverſion, guo cv 
heneeded not to have Summoned his Cedent. Item, it was Found, that the 
-Redemption being againſt a Minor, the Tutors and Curators needed not ge. 
nerally to be Warned in the Inſtrument of Premonition, his Tutors being ſpeci- 
ally Warned rowinatimz but R was Found, that the Purſuer ought to 1g. 


ru, that he was Tutor, and prove the ſame- cur proceſm, AQor, Luvs, 


Davidſon 8 Baird. Alter, Nicolſon & Hay, Gibſon Clerk. Vid. Decemjer 19 
1629» Laurie, . 


L. Renton contra Renton, 18. Decem. 1629- 
' A N AQion being Intented,8& afterwardsTransferred in the Heirs of theDe. 
A fenders Principally called,and deceaſed, & fince the Intenting thereofgnd 
atter Transferring,the Principal Cauſe being wakened, inthe which wakening 
ſome other Parties were called, who were neither Parties in the Principa 
Cauſe, nor yet in the Transferring, but were called for their Entereſt, whi 
having acquired Right from the Defenders, after the Intenting of the Caule 
It was Found, that no Proceſs could be granted againſt thewms Ador, (14 
Alter. Stuart, Hay Clerk. Vid. Novem. 27. 1629.L.Balmannocontra Oliphen 


Lauſon and Reid contra the Earl of Louthians Heirs, Eodem dit, 
' A N Adgtion to hear and ſee aCancelled Contrat made up, and reſtore 
again to its integrity, and alſo concluding a ReduQtion and Improv 
tion, was ſuſtained,being purſued in one Summons, to Infer both Conclufi 


Adtor. Foulis, Alter. Scot Clerk. Yid. March 19. 1629; Hari 
contra Lo. Harries, 


L. of Caprington contra Cunninghame, and others, Bodem die, 

T: a Spulzie purſued by Capringtor, as Donatar to the Eſcheat, and Lik 

rent of the Lo. Ochiltrie, who had Right to the Lands of whol 
Liferent being Gifted and Declared, he by vertue thereof purſues a Spulz 
wherein the Defender Clothing him with the Right of the ſame Teindsfrot 
the Lo, Ochilirie, and continual. Poſſeſſion theſe 9 or 10 years by-paſt 
Alledged the ſame being purchaſed for great Sums of Money, ought to Dt 
fend him, albeit his Right was made after the Maker was Rebel, which not 
withſtanding ought to be maintained, being purchaſt before the Declaratc 
and ſo bona fale acquired, the Rebellion never being Intimate, nor made knov 
to the Excipient. The Alledganee was Repelled, and the Right made toll 
Party by the Rebel, being at the Horn at that time, albeit not then 
clared, was not ſuſtained to defend him, ſpecially ſeing alſo the AQion 
for Spulzie of years after Declarator, obtained upon. the Rebels Eſc - 
and Liferent, Acor. Advecatus & Cunninghame. Alter, Nicolſon&Mbb 
Scot Clerk. Fid. December 6. 1631. L, Conhayt contra L. Earleſton. 


Elliot contra Mortoun, Decemb. 19,1629, 
| fo a Suſpenſion of Charges upon a Bond of 100 pounds of Principil 
and 24 pounds of Penalty, becauſe the Bond was ſubſcribed by the alle > 
Debitor,oaly by one Notrar ſbbſcribing for him,and three Wicneſſes io 
and fo big being a matter of importance, againſt the A of Parliame 
and At of Seſfion , and the Charver retrinſhing the Sum to 100 
paſſing from the reſt, he Alledged the Bond ſo retrinſhed was ſufficient- 


LordsSuſtained cheBond being lo retrinſhed, albeit ic was ſubſcribed by 08eN* 
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1” 2nd before three Witneſſes, for an Obligation of that Sum might be made 
equally, being ſo ſubſcribed , and ſo it was Found it mighr be recrinſhed'al- 
vit the Party contended that it could not be retrinſhed,no more than if-it had 
en once of 1000 pounds, and retrinſhed to a lefſer Sum 'to make it ſubfiſt, 
hich was not ReſpeRed, but allowed the Bond, and Found no neceffity to 
ethe Debitors Oath thereon who was living. Yid. 13 Nov. 162 3,Marſhel , 
This Aion being called 13 Fanwary 1630, This Decifion was ordained to 
2nd,notwithſtanding of the A of Seſſion declaring Bonds above 100 pounds 
obe Matters of Importance, and Found that the Party might retrinſh the 
Um, and that they would permit in the like Caſes the Parties to recrinſh 
bonds in time coming, when ſuch Queſtions occurred z and here this was the 
ather done, becauſe the' Debitor was obliged in the Bond to pay the Sum at 
zo Terms, ſo that it was reſpeRed as if the Sum had been owing by two Ob« 


jgations. ' Ttem, Tt needed not to be retrinſhed within 200 pounds. Aqor, 
aig, Alter, Baird, Gibſon Clerk, 


| Lawrie contra Miller, Bodem die. | 
\ Purſuit made by the Aſſigney conſtitute to the Order of Redemption'by 
the Father, againſt Graham of Panholſs the Cedent, Uſer of the Order of 
xdemption, and alſo the Party from whom the Lands ſhould have been Re- 
jemed, and the Depoſitar in whoſe Hands the Money was conſigned, where- 
n theLands was Redeemable - after all their Deceaſes the Aſtigney purſues 
cir of theDepoſitar, for delivery of theMoney to him,in the which Aion 
zother Party being called, the Zords Suſtained the Purſuic, and Found no 
xfity to call the Heir or Executor of the perſon againſt whom the Order was 
x, atbeit the Money was conſigned to his uſe, in reſpe the Purſuer paſt 
{that Order, and Renunced all Right which he had to' the Land, and all 
pht of Reverſion ſimpliciter, and was content that the Party ſhould bruik 
te Land irredeemably, and purſued only for delivery of the conſigned Money, 


bon Clerk, Yid, 14 Fanuary 1630, betwixt theſe ſame Parties, & 17 Dec, 
619, L. Carnowſie, | 


Cunninghame and Clerk contra Borthwick, Decemb, 21. 1629, 
\ Bond made by umquhile Fames Borthwick to David Clerk being Regiſtrat, 
£1 andafter the deceaſe of Fames Borthwick transferred in one oO eoting 
im, and thereupon Compryſing being Deduced, thereafter the Bond and Com- 
fling is Reduced for not Production; Cenninghame Aﬀiigney to Clerk the Cre- 
tor, aſter this ReduRtion Purſues Transferring of that Regiſtrar Bond,and of 
he ſzid Decreet of Transferring, obtained by his Cedent , wherein the De- 
ader Alledged, while that Decreet ReduQiive were taken away, whereby the 
Ind was Reduced, that the Bond could not be defired.to be transferred, which 
ny was Repelled, for notwithſtanding of the Decreet ReduRive, the 
«Found the Transferring ought to proceed, without neceſſity toReduce the 
Kcreet ReduRtive, ſeing the Bond was Regiſtrat, and which was known to 
Paty,ſeing he had Deduced Compryſing thereon, and ſo could not he Re- 
edfor not ProduRtion s and in that Sentence ReduRive, the Bond was not 
ed for to be Reduced, but only the Compryfing, neither was there any 
n [ibelled againſt the Bond, bur only againſt the Compryſing, and there- 
the Transferring was Suſtained as aid is, 'Hdy Clerk, 7id, 24 Novemb, 
b, L, Wedderburn, & 21 Decemb, 1630, L. Corsbie. 


Mr, David cA4iton contra L, Halkertonn, Eodem dit, | 

{| * Laird of Halkerroun configning a Sum, modified to his Wiſe for her 

latertainment, which was claimed by the ſaid Mr, Dawvis,as Arreſted 
ation of a Debt of 300 merks owing to hit by the Lady, conform +- 
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to her Bond;and which Sum he Alledged he had furniſhed to her for her Ali. 
ment in her great neceſſity, and which he reterred to her Oath ,, and ſhe c@q, 
tending, that that Sum was in Law due to be payed by her Husband, whq j, 
Law was bound to intertain her, and that a Bond made by her having an Hyg, 
band was null wanting his conſent, and could nor be oþligator againſt her ag 
the other anſwering, that he had no Action upon that, Bond againſt the pu, 
band, not being made by him, neither could he prove that the Money yz 
furniſhed for his Wites uſe, becauſe that Probation which in Law is goog 2, 


gainſt her ſelf, viz, her Oath,is not relevant,and will not be acmitred to proye 
292inſt him, and he has-no other Probation, and ſo he cannot preya|/ 2g4inſt 
the Husband, whereas ſhe may prevail againſt him in purſuing him for her jg 
rertainmenc, for ſhe wanting the ſame, and not being furniſhed by her Husbang, 
the Judge in Law will modifie and decern the Husband to pay:z and albeit he  * 
might quarrel the Bond:for want of his Conſent and Subſcription, yet it is nor ff ** 
proper to alledge and oppone her own Deed for a Sum, ſo profitably conyerrea ſl 2 
to her uſe ; notwithſtanding whereot the Zords Ordained the Wite to be 2n-M f© 
{wered of the Money conſigned, and Found that the Creditor upon that Bong "! 
could not Purſue the Lady,until he had Purſued the Husband, and after thellf "4 
diſcufling of the Husband, they would find what was Cue to be done to thi ® 
Creditor by either of them, and in the mean time Found no Proceſs againſt thy or 
Wife upon the foteſaid Bond; Actor. Aiton. Alter, Lermonth & Gilmor, Gil bi 
ſon Clerk, | p 
Fo, Dickſon contra Young, Decemb, 23, 1629. fe 
E I Wo Compryſers contending, which of them ſhould be ;anſwered of th W 
Money and Tacks after the Redemption of the Lands Compryſed | 
them, (for the Lands Compryſed were under Reverſion, and were Redeen 
ed, and the Sum whereupon the ſame was Redeemable, was Found to con A 
in place of the Lands to | who ſhould be Found to have beſt Right 
Compryſing) the firſt Compryſer being in PoſſeMſon of the Lands before the oth 
were Redeemed, and the ſecond Alledging, that the firſt Compryling ma Lan 
extin by Intromifſion with the Duties of the Lands, which ſatisfied the fr Fi 
Comprylers Sum, which was referred to his Oath, and he Deponing that thMY®"" 
firſt year of his Entry to the Lands, the ſame was waſte, and he Pleniſhet % 


the ſame, and reaped no Profite at all of the Land, but was a Loſer of a p 
of his own Stock by the evil Seaſon, and the Neighbours Goods which eate 
his Corns and Graſs, and that he Set the ſame thereafter for a yearly Du 
payed by his Tennents,to whom he Set the ſame therefore ; The other Con 
pryſer Alledging, that the firſt year ſhould be allowed according to the 
which he received, and for the which he Set the Lands the years thereafte 
ſeing it was but a Caſuality,to make Gaia or Diſzdvantage to any,in the 6 
year of his Pleniſhing, The Lords would not allow any thing to the fit 
Compryſer for the firſt year, wherein he declared that he was Pleniſher, a 
was a Loſer, Aor, Stuart & Cheap, Alter, Nicolſon 8 Craig; Scat Cle 
Vid, 25 Nevemb, 1629, betwixt theſe Parties, 


Adawſou contra Foreland, January 12,1630. 

He Reli& purſuing the Heir of her Father-in-Law, to imploy 20 

| merks to her in Liferent, whereto he wes obliged by ber Contrat 
Marriage z And the Heir Alledging peyment made to her umquhile Hula 
of that Sum, conform to his Diſcharge ; and the Purſuer Replying,thattt 
Diſcharge not being Subſcribed by her, could not prejudge her - And theL 
fender Duplying, that ſhe was univerſal Intromiffatrix with her uwq 


Husbands Goods, and ſo ſhould warrand the Diſcharge. And4he Puree, | 
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ledging, that the Defender ſhould condeſcend upon the particulars of her In- 
i- W romifion, which being declared, ſhe ſhould purge the ſame : And'the other 
WI Alledging/no neceſſity to be ſpecial, ſcinghe Alledged-that ſhe was univerſal 
in W jntromifatrix,and which was Relevant in Law againſt her, without condeſcend- 
«WY ing, and if (he would purge her Intromiſſion with-any*particulars, it was her 
od Wl own part to be ſpecial thereon, and he ſhould ariſwer-thereto. - The' Lords 
6 WF Found, that the Defender Alledging the Purſuer to be univerſal Intromiſfatrix, 
4s Wl needed not to be ſpecial , and cou] not be compelled to-:condeſcend upon the 
4 WF particulars of her Intromiſſhion ; bur if ſhe would purge her [ntromiſiion, ſhe 
ve W ought todo theſame, and be ſpecial thereon, as ſhe belt might, being her own 
ſt W deed, vide quod ſequitur. AQor. Stwart. Alter. Aiton, Hay Clerk, 


" And in this ſame Cauſe upon the 13 of Jaznary 1630. the Relitproducing 
ty a Ticketof the particulars of her neceſlar Intromiſtion, and the Party offering 

© to prove further Intromiflionz whereon the Relit Alledged that the Party 
bh ought to condeſcend in ſpecial, that ſhe _ Eleid the fame, The Lords 
<a Found, that the Party Replying, that the Keli& was further Tntromiſlatrix 


with the Defuns Goods, vis, Corns, Cattel, and all others his Goods, be- 
ides the particulars which were purged as neceſlar z and that ſhe was univer- 
kl Intromiſſatrix, therefore that he needed not further co be more ſpecial ; 
fir if ſhe would purge any more Intromiſſion had by her, ſhe ought to give the 
ne up her ſelf; but where the Party Alledged,that ſhe -was univerſal Intro« 
iſatrix, beſides the particulars which ſhe purged, he'needed not be more 
hecial - But the Lords Declared, that they avould confider after Probation 
ws Kenounced, at the Adviſing of the Cauſe, if as much ſhould be' proven as 
would make her lyable as univerſal [ntromiſlatrix 


L. Efiills contra Wallace, January 13. 1630. 

hom pr pe - Deduced before the ACt of Parliament x621. not expired the 

time of the AR, the Compriſer is ſubjeR at all times\after the expiring 
tithe 7 years, to Compt for his [ntromifſion of all the years Duties of che 
Lands Imtrometted with by him, of all years before expiring ehereofz and 
which Compt heis obliged to make at all times after the expiring of the Com- 
priling, to any Party having intereſt to ſeck the ſame, whether he be Major” 
or Minor that Alledges the Compriſing to; be extin&, and againſt whom the 
ſame wasDeduced. 7Yid. 25 January 1624, Viſcount CHnnand, 


Lawrie contra Miller, January 14. 1630. hows 
M Ention being made hereof 19 December 1629. The Lords Found,that an 
li ſrument of Confignatipn, bearing Money to be Configned for ufing 
A Order of Redemption,Subſcribed as uſe is, by the Nottar, and not by the De- 
Politar, was not ſufficient to prove againſt the Depoſitars ſelf,if he were living 
ad Purſued, and ſo not againſt his Heirs to make himanfwerable for the Mo- 
dey contained in that Inſtrument 3 for albeit it, was Alledged that the Inftru- 
ent of a Nottar ought to have Faith in theſe Atts, which he does i» officio as 
Nottar,and which is proper to his Calling,as this Act of Confignation, & raking 
uments thereupon is, and which requires no other Solemnity nor pertecti- 
thereto, nor no Subſcription either to the lawfulneſs,or to the verity there- 
b but only the Nottars own 3 yet it was not found good to burden the Dez 
tar without his own Subſcription, or ſome other lawful Deed done by the 
litars ſelf 3 for the Inſtrument, albeit it was not enough to burden the 
rofitar with the Sum, yet it was good and Jawful to proſecute Redem- 
Mthereon,and to ſhew that theAlledgedConfigner bad proſecute theOrder 
fldemption ; and the ſame was reſpe&ted as an A& done by the Nottar. m 
"8 Olice boc wwodo, and to that effeR, .and was done to make the Depoſitar 
Ooo 4 lyable 
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lyable for the Money, which us not the ſcope thereof 3 for after the Inſtrumeny 
it is uſual to the Redeemer to take up the Money again 5 neither was it (. 
ſtained as an Adminiele, to prove by the Witneſles inſert in the Inftrumene 
that the Money was Conligned, as-the Party offered todo for ſupply of the 
Inſtrument, which was not admitted, albeit the ſame was only 100 pounds, for 
the Purſuit was zo years Intented after the Conligning. Vid. 21 Jannary 1632, 
Grierſon contra Gordoy, 
Hunter contra his Tennents, Eodews die. 
N this Action mentioned 16 December 1629. the Purſuers Infeftment bein 

publick, the Defender Alledging a baſe Inteftment of Lands, whereof the 
Lands Libelled were acknowledged-to be a part by both Parties 3 which baſe 
Right wasanterior to the Purſuers publick Right, and by vertue wheredt he 
was in Paſſeſſion many years, of a part of the Lands contained in his Jufeft. 
ment ( far the Infeftmenc was of a quarter of the Lands of Cadsſtie ) and the 
reſt which he poſſeſt not, vjz, the Lands Libelled,he Alledged pertained to 
him by that ſame Right of his prior Infeftmentz and whe Tennents Poſleſſor,, 
naw Defenders, ought not to be decerned to Remove at this Purſuers inſtance, 
ſeing he allowed that Poſſeſſion - And the Purſyer Keplying, that albeit the 
Defenders baſe Right was anterior tohim, and dad with Pollefſon of a part 
of the Lands, yet the ſame ought not to defend againſt his publick Inteft- 
ment for thir Lands now Libelled, whereof he was never 10 Pofleſhon, The 
Lords Found, that the baſe Right being prior, and clad with Poſleſlion of a 
part of the Lands therein.contained, the Poſleſbon being of more thanthe half 
of the Lands , was ſufficient to. defend againſt the Purſuers publick Right, for 
theſe Lands Libelled, whereaf the Defender was never in Polleflion, x well 
for the Lands whereof be was in poſſeſſion, and ſuſtained the ſame to aſſoilzie 
the Defenders, albeit they had never been the Defenders Tennents, nor x 


ver had acknowledged him before the Warning, nor never had payed hint! 
any Duty, ſeing he now allowed thejr Poſlefſion 3 and found that PefſefhonWMWtter 
of the moſt part of the Land contained in his Infefiment, was ſufficient to ſu-MWSon 


ſain the ſame for the whole therein contained, the ſame being all only of one 
quarter of the Land, and not ofdiverſe Tenements, and Foynd that the fame 
was enough to ſuſtain the Infettment, which was not diviſible. A tor. Baird, 
Alter. Belſhes & Hart. Hay Clerk. Vid. 17 December 1628, Chalwer; ſpec 


Baird and Forreſt contra Mr. William Chalmer, Fodem dic, 

He Relic as Tutrix to her Bairns, purſuing two other Tutors Teltamen. 

ears, to accept the Office, or to Renouncez and they Compeaning, 

and offering toRenounce 3 and it being Anſwered, that yes nor erant integrs 

becauſe there was ſundry Purſuits maved at their Inftance, as Tutors to; thels 
Minors againſt their Debitors, wherejn Sentence was given at their Inſtanc 

whereby they had accepted the Qthce. The Lords notwithſtanding of thels 

Sentences Fqund, that they might Renqunce the Office, ſeing they had neve 

accepted the Office, nor made Faith, nor Compearcd in Judgment,nor medle 
with any af the Minors Gods, nor knew of theſe Purſuits, nor gave any W 

rand, either by Wardgr Writ,tqany Adyocat to Compear for them. Anditw? 

Found, that the inſerting of their names jg theſe Purſuits being done with 

their knowledge, was not an acceptation.of the Office,but that notwithſtand 1 

thereof they might Regounce, ARar. Baird. Alter. Hay Clerk, Vid.« 


July 1627. Campbel contra Gampbel, and the Caſes there] 
Mr. Robert Bruce contra Ja. Wardlam, Bodem die. 
T: a double Poynding, the Tennents Suſpenders having paſt, by a Warn" 
Subſcribed by them,from that double Poyndingy and p giving” 
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rand toinſiſt therein, and at laſt paſſing therefrom, The Lords Found neverthe- 
le that they would ſuſtain Proceſs in the Cauſe berwixt the two Parties anent 
their Rights, ſing they had both Compeared, and produced, and ſeen othets 
johts; After which, albeit the Suſpenders in a double Poynding ſhould 
not infiſt, but paſs from their inſtance, yet the Parties Right ought tobe diſcuſt, 
and if the one Party would not diſpute, that the other Party ſhould have ſen- 
tence upon his Right,even as if the Suſpender had inſiſted for declaring his pre- 
ference 1n his Right, ARQor. Nicolſon, Alter. Gibſon Clerk, 


The like done December 20. 1642. in a double Poynding betwixt Lady Cow- 
Wl jd and the Lady Bancreif, where Stuart was for the one Party, and Oliphant 
" WE for theother. Hay Clerk, 


Cleghorn contra Fairlie, Fanvary 15. 1630. 

Leghorn as Aſligney to a Bond of 100 pounds made to Katharine Scowler 
, by umquhile James Feairlie, purſues the Daughter of the, elder Brother 
o Ml of thefaid umquhile Faves Fairlie, as Heir of Conquiſh, and Maxwell 
her Spouſe for his intereſt, and Wil/taw F airlie younger Brother to the ſaid 
. WW unquhile James, as Heir of Line, for Regiſtration of the ſaid Bond; and the 
ie Wl jounger Brother Heir of Line offering to Renounce, the Heir of Conquiſh 
Aledging, that he could not be heard to Renounce, becauſe he had intromet- 
td with the Heirſhip Goods of the DeſunQ, ſtanding in the Houſe where he 
tied, and remained ſtill in Poſſeſfon of the Houſe, and had 1lyen in his Bed, 
ud Bed-cloaths which were ſtanding in the ſaid Houſe; Likeas he medled with 
i1Maſer which was in the Defunts Poſſeſſion, and drank therein, and uſedit 
this pleaſure, and did wear his green Silk Shanks : This Alledgance was ſir 
lkined to make him Heir, and that he could not Renounce; albeit he 4lledged 
tut fach Intromiſſion was no Intromiſfſion which could burden him ,the Bed 
awd Maſer being yet undiſponed upon by him,and that the ſame pertained not 
bthe Defun@, but pertained to their Mother, who gave her umquhile Son 
leuſe thereof; & after his deceaſe ſhe medled with the ſame,herſaid umquhile 
Son remaining in aChamber within that ſameTurnpike wherethe Mother dwelt, 
_ to her, and where he was entertained and ſupplied by her 3 Likeas 
er name was engraven upon the Maſer, and ſhe intrometted with the ſame 5 
notwithſtanding all which, the Alledgance was ſuſtained to make him Heir, 
ſpecially ſeing that he dwelling in an Houſe of his own when the Brother died, 
he after his deceaſe left his own Houſe, and entered and dwelt in that Houſe 
where his Brother died, which was ſuſtained 3 albeit he Alledged, that it was 
one by his Mothers Warrand, to whom that Houſe where his Brother died 
pertained, and where ſhe received him: But it was Alledged, that this Heir 
dl Line after his Brothers deceaſe, Locked the Door of the Houſe, and kept 
theKeys thereof, and ſuffered none to enter while he entered himſelf, Actor. 
m Alter. Herriot. Scot Clerk, Vid. 24 January 1632. Scarlet contra 
Mer, 


' Aldeorncontra Ker, Fodew die, 
Decreet before the Commiſlar of Peebles for the Sum of 60 pounds, being 
quarrelled by Suſpenſion as null, becauſe albeit it pr ed upon the 
Wefenders being holden as confeſt, yet the inferior Commiſſars were not Judg: 
t- 


M matters referred to Oaths above the Sum of 40 pounds, and the Comm 
of Zdinburgh in matters exceeding 100 merks, conform to their Injundti- 
®, notwithſtanding whereof the Decreet was ſuſtained. 


Thowſon contra WHerk-land, Eodem die, 
Reli& having Charged for a Third of a Moveable Sum, appointed by 
te Bond to be payed ata Term to the Creditor her Husband, and in caſe 
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Of hisdeceaſe toa perſon who was his Son therein named, ſpecially the Huf. 
band Creditor having deceaſt before the Term. It was Found that this and the 
like Subſcriptions and Proviſions to Bairns by Bonds, in caſe of the Creditors 
deceaſe, doing nothing in his Lifetime to change the Bond, ſhould ſtand, and 
that the Sum pertained to the perſon ſubſtitute, and that the Reli& had no 
part in ſuch Sums, nor yet the DcfunAs Executors 3 and ifatany time Sums be 
owing by ſuch Bonds, & ſhould be ignorantly Confirmed('as this is Confirmeg) 
yet the Confirmation thereof, where nothing was altered by the DefunR, nor 
nothing mentioned by theDefunds ſelf inTeſtament to declare the change of his 
mind, ſhould no wayes prejudge the perſon ſubſtitute 3 but here the Creditor 
died before the Term: Actor. Lermonth, Alter, Scot Clerk, id.18 
Fanuary £625. Watt contra Dobie. 26 June 1634. K eth contra Innes, 


Bruce contra Waydlaw, January 19. 1630, 
Entioned 14 Jarnary,the Queſtion being betwixt two Parties, which of 
them had Right to hold Courts withire the Lands of Torrieqwhich Lands 
are holden of the billop of St, Andrews; which Right was claimed by Bru, 
as Baillie-Deput to the Lo. Lindſay, who had an Heretable Right and Seafin 
thereof from the Biſhop, to whom he was Heretable Baillie within his Regal 
ty of his Landsin Fife; and the other claimed the ſame as Infeftby the Biſhop 
in the Lands of Toyrie cum curiis,and Alledged,that theLord Lindſays Seafin was 
null, being appointed by the Biſhops Precept inſert therein, to be taken at the 
Caſtle of St. Audrews, for all the Lands within that Bailliary, albeit the Lands 
lyes far dicontigue z and that the Biſhop , nor no Subject can make an Union, 
but by the Kings Confirmation, This Alledgance was Repelled, and theSet- 
{in ſultained,ſeing the Lords Found,that this was not an Union of Lands,which 
indeed no SubjeR can make, butonly a place deftgned for taking of Seaſin o 
a Juriſdiction granted by the Biſhop, and which the Biſhop might appoint 3 and 
many thought that no Seaſin in ſuch caſes is requiſite, Yid, 10 February 1631, 
E. Galloway, | 
Stuart contra Sheriff: Clerk of Bam, Eodem die. 
I an Action purſued againſt the Clerk, for delivery to a Party of Letters 
and Executions of Relaxation of him from the Horn, which were 
given in to be Regiltrat; conform to the A of Parliament g and theClerkex- 
hibicing the Letters, and denying that ever any Execution, or Relaxation was 
given 1n to himz and he contending, that no other Probation by Witnel 
could be received againſt him, upon that Summons, but his Oath only, and 
that it ought not otherwiſe to be admitted to-be proven, in reſpeR of the 
dangerous conſequence, which might otherwiſe enſue againſt publick Officer 
if thelike Purſuits were ſuſtained to be proven,otherwiſe then by Oath : for 
contrg, Notarios negantes no Probation is admiſſable, but their own Oaths, al 
their Prothocals, therefore the like ought to bein this caſe, ſpecially wie 
there are three full years Interveened,betwixt theAlledged time of thedelive 
ry of the Letters, and the Intenting of this Purſuit, during the whole Inte 
veening time, the Party never ſecking his Letters, nor requiring therctore 
as he ought to have done. The Lords Found, that they would examine ta 
Clerk, he being preſent ex officio, in preſence of the Witneſs, whom che Put 
ſuer intended to uſe in this matter, before they would determine, whether 
was probable by Witneſſes, or not, Actor. Hay. Alter. Baird, Hay Clerk, 


L, Fry contra Sheen, Jan. 20. 1630. 
'T* WoPerions by their Bond granting the borrowing of a Poulder- Milng 
| the Furniture thereof,and obliging them and their Heirs, to Re-dell 


the ſame,when they ſhould be required upon ſo many days warning prece al 
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Wl and if they did not, to pay a certain Sum therefore, ſpecified in their Bondy 
MW and it being queſtioned, if every one of thir two Borrowers were ſubjeR in 
| WH the whole Sum conditjoned in theFailzie foreſaid,or if the ſame ſhould divide 
hetwixt the two obliged; for the Bond bore not,That they were obliged conjunly 
and ſeverally. And therefore the one of the two Perſons conyeened, Alledped, 
that he could not be Found adebted in the whole, but for his own half, for 
 W which halfheAlledged,thatCompenſationſhould be only received(for thisCauſe 
; Wl was a Suſpenſion of a Decreet obtained by this Perſon , one of the two Bor- 
- W rowers of the Miln,againſt the Suſpender Lender thereof, wherein the SuC 
) er offered to compenſe the Charge with this Sum liquidat, for not deliy- 
ery thereot ) And which Compenſation, he Alledged was not Relevant 
apainſt him for the whole Sum, and ought not ta be divided, albeit they 
were not bound conjunRly and ſeverally, feing wnicum & individunm corpus, 
viz. thePoulder-Mila was principally deduced in theObligation, which not be- 
ing diviſible,but as the Party (tandsDebitor therein for delivery, withoutParti- 
* WM tion, fo the Price which is liquid, in place thereof, ſhould be alſo indiviſible, 
notwithſtanding whereof the Lords Found the Price ſhould divide betwixt the 
Perſons bound; for albeit the Miln was not diviſible, yet the Worth and 
Price was diviſible 3 and as he could not ſeek the Miln from one of them, by 
rertue of tharBond,no more could he ſeek the Price,except one had been tryed 
to have the ſame, or for ſome ſuch other Cauſe, but not by the conception of 
teBond, no more than if any had been Debitor of one Bond to two Per« 
6s, as when one leaves a Legacy, a Horſe, or ſuch like, to two Perſons, 
the Debitor cannot be compelled to give the ſame, or incaſe that be not 

kble, the avail thereof is, to any one of the Legatars,& quod tenet in Credi+ 
itus, idems tenendum in duobus debitoribus. Gibſon Clerk, 


Earl of Murray contra Dumbar of Burgy, Jan. 21. 1630. 

Bond of 10000 pounds granted by Bargy, to the Earl of Murray, for 
A defiſting and quyting a Criminal Purſuit of Slaughter and Adultery, 
noved againſt Burgy, before the Juſtice, at the King's Advocats Inſtance, and 
t the Inſtance of the neareſt of Kin, to the Party Slain ( The Earl of Aur- 
1g not being Purſuer of the Criminal Purſuit himſelf, and the only Doer, but 
theAſſter,and proſecutor thereof ) This Bond being defired tobe Reduced 
atBurgy: Inſtance, becauſe it was Alledged tobe given at the Interceſfion of 
their Noble Friends, who Lnterponed themſelves to Mediat and Accord be- 
twixt this Purſuer and the Earl of Awrray, only for Shaw, and to be a mean 
preſerve the Earl in his Honour, and for his Contentment, but not with 
ay intent of ExaQtion, which was offered to be Provenby the Oaths of the 
ds, who Interceeded, being all Noble-men of Eminent Quality, and of 
be mity, againſt whom no Exception in Law could be taken, viz. The Lord 
tire" the Lord Gordes, the Earl of Winton, Linlithgow, and Galloway, This 
nte alon was not Found Relevant to be Proven by their Oaths, neither would 
Lords take their Oaths ex officio, for they Found, that Witneſſes, how 
Mourable and Noble ſoever they were, could not be received to deſtroy 
Bond, and the Bond being alſo deſired to be Reduced, becauſe it was 
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cipis,it Liberats 4 Pena, yet the Purſter Replyed,thatthe Law permitting ſuch 
TranſaQions, it is a parteRei,ſed nor 2 parteAccuſatoris, nam Accuſator turpiter 
tranſigit, ſpecially where he is not Party neareſt inthe Accuſation, and where 
the Party accuſed neither has Remifhion, nor declinesthe Tryal,but offers him. 
ſelf to the Juſtice, notwithſtanding whereof the Tranſattion was ſuſtained, 
 andAbſolvitor granted to the Defender; For the Zords Found, that any Bars 
gain, or Bond given by the Party Accuſed to him, who urged the Accuſati: 
on, and whereupon the Accuſation deſerted ( albeit he ro whom the Bong 
was made, was not the Party Intereſted ) the ſame could not be Ketreateg 
upon that ground, ſpecially by him who made the Bond: but in this Cauſe 
the King had allowed of this TranſaQtion, by His Majeities Warrand, and 

alſo had granted Remiſſien tothe Party, which His Majeſty willed not to he 

exped, while the Bond and TranſaQion were performed to the Earl of Myr. 

raz. Actor, Nicolſon & Aiton. Alter, Advocatus & Stuart, Gibſon Clerk, 


Hopringle contra .Ker, Jan. 22. 1630. 
N a Reduction of a Bond of 40000 merks granted by the Lo.Borthwick to 
Mark Ker,and whereupon Mark had Compriſed, at the Inſtance of theſaid 
Hoppringles prior Creditors to the Lo, Borthwick, founded upon the Statute 
of Dyvory, viz. Becauſe the ſaid Bond was made to a confident Perſon, with- 
out any true, Juſt or neceſſary Cauſe; and in the prejudice of the Purſuer, 
his anterior Creditor, fubſuming in terminis, as the AR bears The Lode 
Found, that the Purſuer ought to prove that Part of the Reaſon, vis, that 
the Bond was made without any Juſt or neceſſary Cauſe, either by Writ, or 
by the Oath of the Party Receiyer of the Bond, and that they would not re, 
ſpe& it as a negative, which proved its ſelf 3 neither Found it neceſlar 
that the Creditor, Receiver of the Bond ſhould be holden to prove any Cauſe 
of the Debt anterior tothe Bond, or by any other manner of way, but by the 
Bond confeffing the Debt, which was ſuſtained : for whenParties borrowsMo- 
neys, or Contraas mutually, there is no other way to prove the borrowing 
or contratting, but bytheWrit then made at the time when the ſame is done, 
for there can be no other thing Extant therefore, before the Writ then made, 
as is dayly ſeen in all Bargains and Obligations betwixt Parties; And there- 
fore the Lords Found, that the Reducer of any ſuch Bond, upon that A8, 
ought to Prove that Negative, and that the ſaid A& Required and Ordained 
the ſame to be proven, either by Writ or Oath, as ſaidis, and that no other A 
Probation ought to be admitted thereupon, Ator. Advocatus & Cunninghame, Wl { 
Alter, Nicolſon, 8 Craig. Gibſon Clerk, Vid. Jan. 29. 1629. Auld contra i ated 
Smith, Jan. 17. 1632. Skeen contra Betſon, Feb. 21. 1623. Craw, and the 
caſes there. ]n. 28. 1625. Livingſton. Novem, 24. 1626, Glen. March 9.1635 
Riddoch. Feb. 12.1622, Denniſton. June 23, 1642, Nishet. 


contra Eodem diet. 4 
| þ; a double Poynding, betwixt two Creditors, for a Sum owing to their 
Common Debitor, by his Debitor z And whereto the ſaid Debitor hid 
made the one Affigney,and which was Arreſted thereafter by the other 
tor, whocraved to be preferred to the ſaid Afſigney, ſeing he had affected 
Sum by his Arreſtment, and the Afgnation to the other Party, albeit vo 
the A:reſtment,yet it was not Intimatz and the Afligney anſwering, that 1X 
had done equivalent to an Incimation,in ſo far as he had Written to thev0T 
mon Debitors Debtor, acquainting him with bis Aſſignation, and defiring\lt 
to make payment to him, who had written back to him his Miſlive, we 
he promiſed to make him payment, and which Miſſive was before the AT 
ment; And the other Anſwering, that that Miſſive was not a Legal Inun 
tion, and could not be Reſpected againſt him, who was a Co-creditor, g 
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had done Lawful Diligence to affet the Money, for the ſaid Mitlive being a 
ivat Deed, and which betwixt them might be of any date they pleaſed, 
ſcing there is no means to Improve the ſame, wanting Witneſſes, it may have 
what Effet it can againſt the Writer, but ought not to Work againſt him, 
who cannot be prejudged thereby, The Lords Found, that this Miſfive dat- 
ed before the Arreſtment was als ſufficient, as any Intimation 3 Therefore 
eferred him to the Arreſterz For if the Writer of the Miſſive had at that 
timegiven Bond ro that Afſſigney, to pay him that Sum, the Arreſtment there. 
ifter would not have prejudged the Aſhgney,and the Miſſive was alike,where- 
in he had promiſed to pay him 3 But it appears not alike, for the Bond be. 
hoved to have Witneſſes, whereby the manner of Improbation was Extant, 
which was not ſo in the Letter, Hay Clerk. Vid. Feb; 12, 1629. Lo. Leſly. 


Peebles contra Lo.Roſs. Jan. 23. 1630. 

N a Suſpenfion at the Lo, Roſs Inſtance, of Charges at Marion Peebles 1n- 

ſtance,upon a Precept out of theChancellary,upon herRetour as Heirto her 
Father, to Infeft her, The Zords Found, that the ſaids Charges, and her In- 
kftment by the Superiour, ought not to be ſtayed, upon the not payment of 
the Duties of the Lands, during the Terms, that they were in Non-entry, be- 
ing the Three Terms ſubſequent tothe Ward ( the Land holding Ward ) and 
he ſame were not Liquidatz For if the —_ had been in Poſſeſſion of the 
Lands, by vertue of the Ward, be _ ave continued that ſame Poſſeſſion, 
fuing the Non-entry 3 But he not be! " in Poſſeſſion, he had his Action 
terefore, and in the mean time the Vaſſal ought to be received, but pre- 
dice of his Right prowt de jure, and fick-like the Zords Found the Reaſon 
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ta 
ar WH it Relevant to ſtay the Non-entry, bearing, That the Lands peratined to him 
i |. by the Alienation of the ſame, made 7 her Father, ſcing the 
he gnition was not declared 3 but the £ords Found, that the Decreet find- 
o- Wing theCharges orderly proceeded,ought to beara Reſervation of whatſome- 
og Whier was the Superiours Kight, which he had, proxt de jure, wherein he ſhould 
ne, Winot be prejudged by this his neceſſar obedience, in entering of the Vaſſal. 
de, WY Gibſon Clerk. Yid. March 12. 1630. Somervel] and the caſes there, July x. 
re» WI 1623. Captain Cravford, and the caſes there: Jul 29. 1624. L. Caprington 
& WcomaKerr , 

ied Rofs contra January 26, 1630. 


ho Incident Diligence,for proving of an Exception,being Received &Ads 
| A mitted to Probation,and in the Second Term,the Purſuer thereof having 
tra Woted Witneſſes out of the Countrey upon 60 days, and offering to make 
Faith, that they were neceſſar Witneſſes to him, and craving further Dili- 
fence againſt them upon the like ſpace, becauſe they were till out of the 
Countrey, the Lords refuſed to grant further Diligence againſt them, vu 

bo days, becauſe they were out of the Countrey, before the firſt Term; when 
the Incident was admitted, but the Purſuer thereof then did not condeſcend, 
wor Proteſt for an Incident againſt them at that time,nor Summoned he them 
& the firſt Term,albeit he Summoned others, who were then out of the Coun- 
W*y,againſt whom he then Proteſted for an Incident upon 60 days,at which 
We he made no mention of theſe, who were thereafter Summoned after 
& Second Term. Ar. Gibſon, Alter. 8aird. Gibſon Clerk. 


Roſs contra Hume, Jan. 27, 1630. | 
aRemoving purſued by a CL Deduced againſt the Liferenter, 
nd Fiar of the Lands Compriſed, one of the Defenders, in' the Remov- 
® Defending with a Diſpoſition of the Liferent, made tohim of that Land, 
thr the Decreet, whereupon the CO was Deduced3 This Diſpofi- 
PP 3 tion 
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tion anterior to the Decreet was ſuſtained, albeit it was notſubſcribed by two 
Nottars, and before four Witneſſes; For albeir-1t was Conſtitute by Inkek. 
ment, yet it was not found to be a Matter of Importance falling under the 
AQ of Parliament, ſeing it was only the Liferent of an Houſe, 'which was Va. 
lued not to be Worth of yearly Mail, Three or Four Pound, being in Nob. 
Berwick : And ficklike it was ſuſtained, albeit it v. as quarrelled, as falling un- 
der the AQ of Dyvory, becauſe it was Diſponed to a conjunR Perſon, ;, 
the Diſponers Siſters Son, for no juſt, nor competent Price, but only hearj 

:o be done for ſatisfaRion 'of Fourty pounds, owing by the Diſponer to the 
Excipient, for Malt Silver, which 1snot the full Price of the Liferent, ang is 
done long after the Bond of the Debt owing to the Purſuer, whereupon he ob. 
tained Sentence,and whereon he Comprilſed z For albeit his Diligence be after 

the Diſpoſition, yet the Debt and Bond preceeded the ſme, and after that | 
Bond no Deed could be done by the Debitor to prejudge bis Debt. This Aj, MW & 
ledgeance was alſo Repelled, and the Diſpoſition ſuſtained. Yid. Novem, 71 
1629. Patcrſon, Feb, 1. 1622. Robiſon. March ult, 1624, Rattray , tc 


Hume contra Hume, Eodem die. 

N a Removing, the Father who was Warned being dead before that Sum. ;j 
I mons was raiſed upon that Warnitig, and his Son being Summoned toRe-W .j 
move by the Summons, which was raifed upon that Warning againſt the re "= 
of the Poſſeſſors, who were Warned alſo with his Father.” The Lords Found 
no necefſity-ro Warn the Son of new again to Remove at another Whitfundy) 
but ſuſtained Proceſs againſt him, upon the Warning made to his umquhile Fa 
ther,his Son being cited in this Summons with the reſt of the Defenders, wh 
were Warned when his Father was Warned, albeit the Son was not Warnec 


Partibus comparemtibus ut eft notatum,16 Decemb, 1629.betwixt thir ſamePartie « 
oof Turnbull contra Colmeſlic, Eodens die. p by 

Y ContraRt of Marriage betwixt Turnbull of Barnhils and Colweſiie: DaughWW vo 
ter3 T»r»bul being obliged, in caſe his Wife deceaſed without Heirs on 10 

life procreat betwixt them, to ſucceed to his Lands of Barzbills, iy that-caſe eQlſ Ki 
repay 4000 merks which he had received in Tocher, at the next Tam afteQ hit 
his Spouſe deceaſe 3 and there being Son procreat betwixt then, who furvigh F: 


ved after the Mother ſeven years, and lived that ſpace after her, her Husdar 
being alſo dead, the Bairn being deadand never ſerved Heir to his Father,nc 
Entered to the Lands foreſaids. It beingqueſtioned in the Suſpention-veywi 
the Parties (that Contra being Regiſtrat by Colweſlies Afſigney,) if he Mc 
ney was due to be re-payed by the Heir of the umquhile Husband, hog 
the Contra&t was Regiftrat, feing he Alledged, that the caſe of the Contra 
had not fallen out, in fo far as there was a Bairn procreat on lifethe time oft 
Wiſes deceaſe, and who lived after her many years. The Lord: Sulpenae 


£2 © jun} 


| 


the Letters ſempliciter , it being that was inBairn on life, proce 
ofihat Marlage the ine whe the Hther died, ang Who lived dive 
after her ; For the Lords Found; that albeit that Bair was not ſervedtici 


his Father of that Marriage, not entered to the Lands contained. in the Cor 
riage, pe ie Batry ofibat ea 


a) CLOUT 


" Contraft was purged thereby, {ei 
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Contra& obliging the Son in Law to refound the Sumiat the next Term after 
his Wifes deceaſe, could not take effe&t, feing the Bairn lived ſeven years af. 


ter her,and ſo the Charges were Suſpended. 7Yid, 16. Decemb. 1628, L.Col/ing- 
joun. 4 Feb, 1642. Lutefoot. 


Upon the 16 of June, 1630, This Cauſe being of new heard again,this De- 
ciſion was {ollowed,ag Bthe words of the Contra, viz. Of an Heir to ſucceed 
tothe Lands, was undeMifood of a Bairn ſurviving, who had poffibility to ſuc- 
ce&d,albeit he had never ſucceeded; for the Father might have ſold the Lands, 

» W albeittheSon were living, and fo he could not ſucceed, Attor. Mowat & Stu- 
*W ut. Alter. Nzcolſor & Craig. Gibſon Clerk. 
$ 


Lawrie contra Kier, January 29. 1630. 
. N a ReduGtionofa Decreet recovered before the Town of Stirling, by Law: 
k riecontra Kier, whereby Kier was Decerned to Subſcribe a Contra& con- 
 M formtoa Verbal PaRtion, whereby Lawrie Sett to him ſome Acres of Land for 
ſeven years, for payment of the Duty conveened on, and according where- 
to Kier had pollefied the Lands a year. The Reaſon of Redudion was, be- 
caule it was found proven by Witneſles, albeit ſuch PaRions could not be pro- 
ven but by Writ, or Oath of Party. Which Reaſon was found Relevant, and 
the Reducers Oath Ordained to be taken, and the Decreet Reduced z albeit 
lo the Party Reducer was holden as confeſt by his Oath de calumnia in that 
Proceſs, and the Decyget bore theſame, Yid. 15 July 1637. Mr. Andrew Sheen, 


nd the Caſes there. 


Scot contra Feuars of Kings-berns, Eodem die, 
[r James Scot having a Penſion from the King, of the Vital payed by the 
teuars of Kings-varxs, and Charging therefore z and the 'Feuars Suſpen- 
lng, that they had never been in uſe to pay the Bolls to the Kings Cham- 
krlain, nor his Officers, at no time preceeding, but only the Prices modified 
by the Lords of Exchequer, which they were till content to pay to the Pen- 
onar, as they ſhould modifie the ſame. The Lords Found,that the Feuars were 
notholden to do tothe Penfionar, but as they were in uſe before to pay tothe 
Kings The(aurers and Officers, and therefore that they were only ſubje& to 
himo pay ſuch prices as the Lorgs of Exchequer ſhould modifie tor the Feu- 

Fam-Dutics, ARor. Primroſe. Alter, Scot Clerks, © 


Denniſtoun contra M*linto, Penult January, 1630, 
Eniitounhaving obtained Decreet againſt Minto in his own Court, he 
being his Tennent of the Lands, which were holden by Dezniſtoun of the 
V. of Lennox, for payment of certain Sumsincurred for cutting of his Wogd, 
| conform to a ContraR betwixt thir Parties, whereby the Tennent was obliged 

pay the ſame, if it were tryed in his Maſters Court, that he had contraveen- 
&; and upon this Decreet ſeeking Letters conform, the D. of Lennox.come 
peared, and Alledged, that that Decreet was null, being given in his Vaſlals 
Coun, in prejudice of his Regality, where the ſame ſhould have been tryed 
and judged,” The Lords Found, that in reſpe& that-the Sentence proceeded 
pon a mutual Contra betwixt the Maſter and his Tennent, 'who conſented 
Mt the Tryal ſhould be taken in his Maſters own Court (he being Infeft cum 
)that therefore the Maſter might Judgethe ſame in his own Court, where» 
i Superior and Lord of the Jurisdiction could not pretend: prejudice:z 
: the Tennent had done any thing againſt the Law,in cutting greenWgod,' 


herways, which might bring him under Cenſure, the Lord having the 
Jurisdiftion, might purſue him therefore, wherein this Sentence 
"Ma-mutual Convention could not derogat;. and. it was Found, that the 
y Infeft cur curiis, had power thereby to conveen his Tennent upon, his 


Ppp4 own 
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Own conſent, and that the Clauſe cuav curiis extended not only to a power to 
ltizid Courts upon his Tennents for their Farm, but alſo to any other 4Q a. ll i 
Bainſt his Tennents,ſpecially it being {o conveened between them ; and it wa; 
Not reſpe&ed where the D.Alledged,that if all the Vaſlals ſhould fo Contraq, WI ; 
his Jurisdiftion would be eluded z nevertheleſs the Decreet was Reſcinded, Il 3 
and the Defender Reponed to propone all his Defegy @ i» cauſa in this place I ; 
here beforethe Lords, in reſpeR the Defender produted an Inſtrument,where Wl : 
he offered to give his Oath (the Attion being referred thereto.) and never. Ml i 
theleſs was Decerned as Contumax. Actor, Alter. Burzet, Gibſon Cleck, Wl c 
, if 
M 
J 


Vid. 3 March 1630. Lo. Lorn, 
Calderwood contra Porteons, Eodem die. 

Orteons being conveened for payment of 100 pounds, adebted by his F4- 
P ther, as behaving himſelf as Heir to him, by intromiſlion with his Heir. I © 
ſhip Goods3 and he Alledging his Intromiſſion to have been by vertue of an I fi 
anterior Diſpoſition made by his Father of the ſame to him, The Lords (y. 
ſtained this Diſpoſition to liberat him 3 albeit the Purſuer Replyed, upon the 
Fathers retention of the Poſſeſhon,notwithſtanding of the Diſpoſition, to the 
time of his deceaſezwhich was Repelled,ſeing the DefenderDuplyed,that hisF:- 
ther becoming old and decayed in Means, and wanting a Wife, ſhe being then 
deceaſed, and the Son being Married thereafter, remaining with him toge- 
ther in one Family, that could not make the Father toþe eſteemed Poſſeſſor, 
ſcing rather the Son might be repute co entertain his Father, which was fu- 
ſtained. HayClerke. Yid. 28 June 1632, Dalrymple and the Caſes there, 
12 July 1628, L. Moriftour, 


Hamilton contra Sharpand others, Feb, 2, 1630, 
Ir Fohn Hamilton intents a ReduRtion againſt Mr. Fohn Sharp, Fohn Inglis, 
and one Armour,for Reducing at his inſtance as Proprietar ot the Lands of 
Barganie, an Infeitment publick, anterior to his Right of Annualrent of 1000 
pounds out of theſe Lands,granted to the Lord 0chilrrie by the Laird of Bur- 
ganie,and Foſias Stuart his Curator, tor the Cauſe expreſt in the ſaid Infeftment : 
the reaſon was theMinority of theDiſponer,and want otAuthority of the Judge 
Ordinar, viz, the Lords of Seſſion, finding upon tryal the Alienation neceſſary, 
and for the good of the Minor z which Reaſon the Purſuer Alledged to be 
Relevant quocunque tempore, as: well poſt annos utiles Minoris as within the 
the ſame, when-ever it were Purſued to Reduce ſuch Alienations, and that as 
it was enough to the Minor himſelf afcer the expiring of theſe years aſter his 
Minority, ſo to his Succeſſors ro Reduce upon that ground of wanting of 2 
Sentence of a Judge, albeit he qualified no Leſion done thereby to the Minor, 
ſeing he Alledged ir to be a Nullity of the Law, and that the Deed being 
null of the Law, as is evident by the Civil Law de alienationibus pradiorm 
Minoris, and that this Caſe was different from the Reſtitution of Minors upont 
Lefion, which requires Purſuit to be made within four years after Minority 
The Zords would not Suſtain this Reaſon, excepr the Putſuer joyned there 
with leſion; and alſo Found, that the ſame ought ro be Purſized within fout 
years after the Minority, as is appointed by the /, 3. $5 quando C04, þ maj 
fa#wc alienationem fattam ſine decreto ratam habuerit, qui eff Tit, 7h, lib, 5 
Cod, and becauſe the Purſuer condeſcended in his Reaſon upon Lefion,and thi 
he Replyed, that the Minor himſelf had Revocked d:bito te pore, and intent 
ed his ARion of ReduQion of that Alienation , therefore this Reply wi Si 
NKained to interrupt the Preſcription, and it was Found, it being fo interrupte 
once by the Minor himſelf, the ſingular Succeſſor might de nove intent this 
Aion of Nullity, without neceffity to inſiſt upon that prior, ReduRio! 
Acor, Stvart, Alter, Nicolſon, Gibſon Clerk, Mini 
in 
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-- Miniſter of Falk/and contra Miniſter of Stremigls, Eddem die, 
Wo Miniſters in a double -Poynding, raiſed. by certain Parochioners of 
Str4miglo, who had their Goods Paſtured 'upon the Zawmonds of 
faltland, contending who ſhould be anſwered of the Viccarage of theſe Goods, 
which the Miniſter of Falkland claimed as due to him, ſeing Falkland and the 
Liomonds ly within the Paroch of Falkland, and for all the Goods Paſturing 
thereupon ought to pay Viccarage to him - and the other Miniſter Alledgi 
that the V iccars of $iramiglo has been ten years in poſſeſſion of receiving theYic- 
carzzeTeinds tor theft Goods, which his Parochioners of Srramiglo were in uſe 
to Patiure. on the Zowmonds continually, without queſtioning thereof by the 
Miniſl'er of Falkland, This uſe of Payment was Preferred in this Poſleſſory 
Judgment, albeit the Zowmonds Iyes naturally within Falkland, the (amine 
being a great Paſturage Bounds, whereupon other Parochioners Paſtures be- 
fides thele of Falkland. Actor, Pitcairn, Alter. Mowat, 


Dowglas of Pumpharſtown contra Lyne, Eodem die. 

N a Removing, the Defender detending with his latefement of the Miln li- 
1 belled, and four *cres of Land . and che Purſuer paſſing trom that, and 
tefiring the Detender,to Remove trom all which ſhould exceed four: Acres at- 
trMettine, The Lords Found, that in the Removing, the: Defender. and 
hs Predecefſors immemorial Poflefhon of che- Land, which they bruiked as 
bur Acres of Land without interruption, ought ro defend againſtthis Remoy- 
wo, albeit the excreſce of the Land poſſeſt 'ſhoul}d' exceed : four Acres, and 
kuld be more than fix or ſeven z whereanent in this Removing, the Lords 
wud take no tryal by Metting. Atﬀor, Alter, Craig, Fid.r Feb.1634, 
& trick Murray, and the Caſes there, | Lenk 


Hamiltos Miniſter at contra Tweedie, Eoem die, © = 

Miniſter being defired to Remove from the Soums Grafs dne ro the Vic- 
A car Lands, wherein Tweedie the Purſter was Infett, nd che Miniſter 
kknding with his Deſignation, whereby he had Priviledge of Paſturage,feinz 
he whole Viccar Lands was twenty fix Acres, and the Miniſter had only four 
thereof deſigned, and (o he ought to have Paſturage, ſeing the Kirk»Landhad 
he Paſturage of twelve Soums Graſs, The Lords Found, that albeir che Mi- 
hiſter bru'ked four compleat Acres-tor his Gleib, yet he ought alſo to have a 
part of the priviledge of Paſturage, which was due ro the Viccars Land, and 
herein the Viccars Feuar was Intett; and therefore-they Found doe to the Mi- 
liſter the priviledge of one Horſe Graſs for his Travelling'to- Presbyreries, and 
hers his lawful Buſineſs, and of two Gows Graſs for his Houſe and ' Family, 
Wd that the Purſger had Right co: the reſt, and that the Miniſter ſhould 
meno more, 


Town of Edinburgh contra Town of Leith, Feb, 4, 1630, : 
N 2Suſpenfion of Charges, Execute againſt the Town of Leith,for Selling and 
Tapping out of Wine in ſmall,contrary to the tenor of theAof Parliamenc, 
Parl.6 made ja favours of Royal Burghs, which Prohibires, rhe ſame, The 
"4 Suſtained the Charges upon that AR,albeit it was Alledged, char ir was 
0 Deſaerude,. and a conſtant apes Conſuetude obſerved, *and rhar it 
2 prejudicial AR to the Common»wealth, to Probibire the' Selling of Wine 
Uither Yivers in Land-ward, Claugh-Jands, and Burghs of Barony, and 0- 
Villages where the Kings Leidges do Repair and Lodge z leing it is al- 
Wmanded by A& of Parliament, :*h 5. Parl.4, That all Villages be well 
with Provifien for Lodging of the Kings Subjects, Notwithſtanding 

wt the Charges were Suſtzined tor this Reaſon, vis. not only in reſet 
Utriviledge of Butghs Royal, bur alſo becauſe *Zdinbwrgh was Baron of 
Qqq Leith, 
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Leith, and the Inhabicants within the Barony ought to have Liberty of thy; 
Superior for Selling of ſuch Furniture, and alſo there were divers Decreets 
foro contentis[o betwixt theſe Parties upon the ſame SubjeR, AQtos, Nzcolſay 
Stuart, Alter, .Aiton, Mowat & Craig, Gibſon Clerk, - Fide 11 March 1630, 
berwizt theſe Parties, | 
Eatl of Xinghorn contra Strang of Kilrinie, Eodem die, 

Nan Improbation, The Zords Found, that one Purſuing for Redu&icg 

and Improbation of Evidents of Lands made by the Purſuers Father, j 
Imptobation whereot he Purſued as Heir to his Father, Maker of theſe irg 
had good Aion and Intereſt as Heir to Purſue-the ſame, albeit he was neither 
Infeftt himſelf in theſeLands as Heir,nor yet did libel char his Father was Infefty 
for he being Heir, and ſo ſubje& to Warrand the Deed done by him,towhom 
he was Heir, he might ſeek ReduRion and Improbation 5 but hoc tityly, 
Heir, if he be not Infeft, he could not Purſue ReduRion of the Writs myge 
by his Father of theſe Lands, Actor, Adwocatus & Nicolſon, Alter, Stunt & 
Aiton, Gibſon Clerk, Yid. 1 Dec. 1630, Ramſay, 4 Feb. 1631, L, Glens 
rie, 7 March 1629, Moress contra Fohnſtoun. 5 Fuly 1632, Sheriff of Fin, 
I2 Dec. 1635, Rowan« 

And berwixt the ſame Parties an Iofeftment having followed upon 2 Com 
prying, proceeding! upon a Sentence of Non-entry, Obtained at the inſtance 
of one, who:was made Aſſigney to the Gitr of Non-ent:y by the Donatarther 
to, This Intettmene, . Compryſing, and Sentence, being defired to be Re 
duced, becauſe the Aſhgnation was alledged falſe and feigned, there havingic 
zerveened 48 years fince the Infettment and Compryling foreſaid was expired 
The Lords Found,atcer ſo long a time the Party was not holden to produce thi 
Aſſignation, and therefore that the Sentence, Compryſing, and others olloy 
ing thereupon, ought not be Reduced for not ProduRion, that Writ neverbe 
.ing called for, nor quarrelled at any rime before, and che Compryfing thereap 
on having taken effeR,by Infeftment and Poſſeſſion continually ſenſine unqua 
xelled, and the Affignation not being a material and fundamental Rightott 
Land, and the Purſuer having no Right trom the Cedent, 7id. Uh. Ft 
1628, E, Nithi/dale, and the Caſcs theres 


Muir contra Myirs, Feb. 6. 1630, 

| Fr 2 Redemprion of Lands, wherein the Son was Inteft by the Father unde 

Reverſfion, the Reverſion bearing, Whenſoever the Father ſhould It 
deem from him, not making mention of. his Heirs z the Father atter deceal 
of his Son-Redeeming from the appearand Heir of his Son, no Party Defend: 
Compearing, and the Clerk adviſing with the Zords, if this Revecſion of th 
Tenor ſhould be effectual,to Redeem from the appearand Heir of the So0, ti 
Lords Found,. that albeit the Reverſion made mention of a Power to Red . 
from the Son by the Father, and bore nor theſe words from: the Sons Heirs 
Aſſigneys, yet thae the Father had Power by the ſaid Reverſion alter, 
deceaſe of the Son, albeit there was no Redemption uſed-by che Fith 
while the Son lived, to, Redeem alſo thereby from his appearand Heir,znd 
the Reverſion was not Perſonal,ſo as it became extinguiſhed by the Somsdecel 
HayClerk, Vid. 25 March 162 8, Mr, Fames Hume. 14 Tal 1629, Laird 
Waras, 3 March 1630, Murray: | | ge 

Commiſſar of Dunkeld contra Mr, Patrick Murxay, Feb.9, Wer 
He Commiſſar Purſuing his Creditor, and alſo che Dopatar to BS F(cb* 
to produce the Horning, and t0-hear it Reduced z it being J0e#in 

betwixt the Purſuer and the Donatar (the Creditor being abſeac in the 
ceſs, ) if che Purſuer be holden to prodyde the Horning, himle!f ro rhe De 
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ler ; the Donatar Alledged he ought to do it, ſeing the ſame was Regiſtrar 

p a publick Regiſter, and ſo could not be Reduced tor not ProduRion, albeit 
he Defender ſhould nor produce the ſame. The Lords Repelled the Alled- 

zoce, and Found that there was no neceſfity,that the Putſuer ſhould produce 

he fame, but Found that it the Donatar who Compeared did not produce the 
ne, that they would Reduce it tor not ProduRion, Hay Clerk,, 


Roſs contra Elliot of Stobbs, Feb, 11, 1630, 
N an Action of Poynding of the Ground for a yearly Ground- Rent of 400 
merks, at the inſtance of Fames Refi, rhe Detence againſt his Seaſin 
ing that it was null, being baſe and not clad with Poſſeſſion againſt him, who 
$ Infett publickly, and a fingular Succeſſor ro the Author of the Purſuers 
johr, This Exception being Eleided by a Reply, that the Purſuer was in 
fſeſſion of receiving of the Annualrent foreſaid,contorm to his Seafin, which 
plyed the baſencſs of the Right ; and this Reply being admitred.ar the 
erm of Probation, the Lords Found that this Poſſeſſion mighr be proven by 
litneſſesz for albeir it rended co Burden the Land with that Anaualtent, 
ich the Defender Alledged could not be done by Witneſſes, yer it was 
felled, ſeing it tended co Corroborate the Right, which was conſtitute by 
it, ARtor, Belſhes, Alter, Gibſon Clerk. Yid, 16 Fanuary 1627, 
lings Bairns, 14 Feb. 1633, Charters, and the Caſes there cited, 
tuly 1626, Winrham, 
Ker contra L. Lempitlaw, Eodem die, 
Na Reduction of Lempiilews Compriſing , becauſe Lempitlaw before the 
Compriſing had diſcharged a part of the Sum, for which he had Com- 
d, The Lcyds Found not this Reaſon Relevant, but Afſoilzied therefrom, 
theft that this Diſcharge was competent to have been proponed- by the 
licer, before the Sentence whereupon the Compriſing wasDeduced; and he 
xaring and proponing ſundryExceprions,this being omitted,JIt wasFound, 
te could notReduce thereupon;But theLords declared,that in theRedeem- 
ofthe Compriſed Lands, defalcation ſhould be made, of as much of the 
ney, for which the Lands was Compriſed, as the Sum of the Diſcharge, 
ded to. Another Reaſon of ReduQion bearing, Thatrs was agreed by Con- 
, betwixt the Parties, that if any of thew ſhould Aunailzie any part of the Sums 
relo they bad Right, 10 any Perſon, that the Annailzier ſhould 'tyne:af Right 
be had thereto. And the L. Lempitlaw having (old his Right, which was ſuffi- 
Itly qualified, Abſolvitor was alſo given from this Reaſon, becauſe the 
Found, that this Failzie againſt the Contra, by making of the Alena- 
 Ought not tolmport the Concluſiondefired, , and conveened on by both 
es in the ContraR, except the Purſuer could qualifie ſome prejudice ſu- 
d by him, through making the Alienation contrair to the Contrac, 
a Prejudice not being qualified, and the Reducer ſuſtaining nohurt there- 
the Lords Found the Failzie ought not to be ſuſtained, to hy co a Re- 
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\ thereon, but Afſoilzied therefrom, albeit it was ſo ex Conveens 
wixt the Parties, Actor. Sjwart & Lawtie. Alter, Nicolſan, Hay Clerk: 
w, 25. 1629, Djckzon contra Ker. _ 

x Guthrie contra Guthrie, Eodems diez + tl i: OT 
\aci; Guthrie after bis Minority, purſuing the Heir of one of bg WP 

\Uratore, for payment of a Sum of the Purſuers,Jntromented with by 
Wators, contercy to 'an Acquittance ſubſcribed by. thiam-bath,: ypqa 
cepr; the Heir of the Curator being conveened, Alledgeg, tbat dhe 
Moly to be conyeened for abat one balf,wherein her Father, as: the anc 
"Wo Curators ſhould be found Qbliged, for\they being <onjundt '20- 2Yt 
Qqq2 Otice, 
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Office, the other ſhould be Anſwerable for the other equal half, This 41, 
ledgance was Repelled, for the Lords Found each one of the two Curator 
lyable, 5: ſolidurs to the Minor for the whole, and the Minor mightlawgy. 
ly purſue any of them at his pleaſure for all; but Found that each one of 
the ſaids two Curators ſhould relieve others of the equal half, and that amongſt 
themſelves, the Curator diſtreſt might ſeek payment of the halt fromthe other; 
And conſequently a Curator taking Aſſignation from the Purſuer, wh, Was 
his Minor, after Majority, tothe whole Debt, and thereby ſeeking paymen, 
of the whole, from the other Curator, It was Found, that the purſuit cgyj4 
not be ſuſtained for the whole, albeit it was purſued in the Minors ownN:qe 
ſeing his Name was borrowed ,to the behove of the other Curator, y 


X Laird Rowallan, contra the Relit of Boyd, Feb. 13. 1630, 
He Laird of RowaVan having Set a Liferent Tack Perſonal to one Bigg) 
which Tackſman dieing before WMartinmaſs, after his deceaſe Rowallin 
immediately raiſes Summons againſt the Relid, for Removing from the Ly 
and to hear it Found, that he may enter to the Lands; and the Reli& Alledp-' 
ing, that this Summar Order cannot be ſuſtained againſt her, but that ſhe oupht 
firſt to be Warned before the Termot Whitſnnday, as uſe is inall Ordinar þac 
movingsz The Lords Found, that this Summar Order of Removing Oupht not 
to be ſuſtained, and that the Relict had noneceſſity to Remove, untill the time 
that ſhe were Warned before Whiteſwnday, conform to the Order in other Adi 
ons of Removing : for albeit her Huſband had only a Tack for his Liſein 
yet the Lords Found this Cauſe to differ from a Liferenters Right bruiked þ 
Infeftments In which Caſe the Fiar, after the Literenters deceaſe, gives 
Warning, but may then Summarly Remove, and enter to the Poleſſion of tt 
Land Liferented, the ſame being Laboured with the Liferenters own Good 
albeit, if the Liferenter had Setthe Lands to Tennents, eo caſ# the Fiar cou 
not Remove the 'Tennents fummarly,without Warning, but that he had th 
Right to the Daty, for which the Lands was Set by the Liferenter; but t 
Caſe of a Liferent-Tackiman was not found alike, and ſo thar the Priviled 
of the Fiar, when the Liferent of the Fie ceaſes, 1s not to be extended fart 
er than that Caſe: for the ReliR of the Tackſman was not found to te i 
worſe caſe,than if her Huſband had been a naked Tennent without aTa 
quo caſu the Order of Warning ought to have been uſed: and this was four 
albeit the Liferenter Poſſeſt, and at his deceaſe laboured the Land with | 
own Plough z and albeit the Purſuer Alledged, that the Liferent-Tack 
Set for Perſonal Service, of Ryding on Horſe-back with the Purſuer, wh 
he Alledged could not be performed by the Reli&, nor by no other Perle 
whom ſhe could: furniſh to kyd with the Purſuer, yoo ſhecould not cnc 
to the Purſuer, ſeing he had choſen the Perſon of whom he required the 
vice by the Tack, and no other could be ſubſtitute by her in his place, ! 
withſtanding whereof the-Order was not ſuſtained, but the Reli wasUraal 
to furniſh a competent man to the Purſuer, ro Kyd with him, when be kc 
require the ſame; Gibſon Clerk. Yide' Feb. 1, 1631, L. Blanſe 


Mr. James Ord contra Duffs, Feb, 15: 1630. 
M-: ames Ord baving purſued Duff, as Heirs and Executors to unq 
Drin 


| Alexander Duff5, tor payment of the Prices of certain Glaſſes, 
king Glaſſes, and Window Glaſſes, which were received by the ſd 
quhile A at ſundry times, pertaining to Mr. James, and were il 
him to England with his Servant in a Ship, Fraughted by the ſaid 4*x 
to that effec, in-which Ship the Gaid 4/exender made Sail, and whole 
ling of the faids Glaſſes in Hwl in Ergland,intrometted with the whole 


: If 
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thereof, and never made him payment thereof, The Lords Found, that this 
A8ion ( which wasnot intented within Three Years after the time of the ly- 
belle4 Intrometting with the Glaſſes, and Prices thereof ) came under the A& 
ef Parliament 1579. anenit Preſcription in certain Caſes of Debt,not being 
purſued debi:o tempore, and therefore that the ſame coul1 not be proven but 
by Writy or Oath of Party, and that it was not probable by Witneſles, 
no more againſt the Executor than againſt the Detun@&. Actor, Nicolſor & 
Oliphant. Alter, Cunninghame.Hay Clerk. Vid. July 2. 1630, Haris contra Scox. 
Harper contra Jaffrey, Eodeme die. 

Arper as Aſbgney by a French in Rovar, to a Debt owing by Jaf- 
H frey to him, conform to his Bond, po therefore, the Bond bein 
made in French, and done in Rovay, neither deſigning the Writer thereof, 
and wanting Witneſſes, and ſothe Defender Alledging, that it could not fur- 
viſh Action againſt him, ſpecially ſeing he denyed the Subſcription to be his 
Hand-Writ, The Purſuer Replying, that he offered him to prove, that it was 
the cuſtom allov el by the Law of Normandy, where the Bond was made, 
that ſuch Bonds were effeQual againſt the Maker, albeit both wanting Wit- 
teſſes, and wanting the Writers Namez and where he denyed the Subſcripti- 
i, be abode by the ſame, as Subſcribed truely, fo that his denyal ought not 
v be ReſpeRed, except he would Improve the ſame; and the Defender Al- 
kiped, tbat the Furſucr ought to approve the Bond to be the Defenders Hand 
Wnt 3 ſeing the mearis of his Improbation was taken away, by the want of 
Vunefles, and Writer, The Lords Found the Reply upon the cuſtom of Nor- 

d Relevant, which being proven, ſuſtained the Bond, and Found no ne« 
fy to the Purſuer to approve the Bond, but that it was Good, exceptthe 
kteader ſhould Improve the ſame, and had no reſpett to his denyal of the 
ſcription, and the Lords would not burden the Purſuer, that this cuſtom 
y obſerved in Caſes where the Debitor denyed his Subſcription. ARor. Ni» 
ln & Lawtie, Alter, Burxet. Gibſon Clerk, Vid, July 1. 1631. Mecubin, 


| the other caſes there, Decems, 6, 1626, Strangers of Midleburgh. Decem. 
1.1629, Falconer, 


Wright contra Wright, February 18. 1630, 
He Defender producing a Horning, to debar the Purſuer ab agendo, and 
the Purſuer producing a Ticket ſubſcribed by the Party, at whoſe In- 
ance the Horning was Execute, whereby he declared, he would not uſe that 
Ing againſt him, and Diſ-aſſented, that this Party, or any other ſhould 
the lame againſt him,todebar him from his Purſuit. The Lords Found, that 
withſtanding of the ſaid Writ, any Perſons might produce Horning againſt 
Rebel, albeit the Party would not uſe the ſame, ar whoſe Inſtance it was 
3 For as long as he was Rebel un-relaxed, he could not have Procefs, 
being un-relaxes, any Party might Propone, and Produce the Horning; 
Found, that this Ticket would be a good ground, whereupon the Rebel 
letk to be Relaxed, to have perſonam ſtands in judicio in that Purſuits 


| _y he would not be ſimply Relaxed therefrom. Actor; 
© Mow 


\, Douglas contra L, Swinton, February x9. 1630. C 

Wie Dovgler Heir to William Dowglas, who was Infeft in Coldinghame, b 

100m Stxart, and Alexander Cranflon of Moreffon allo Infeft, to be hold- 
ve faid Jobs, purſuing Improbation againſt the Laird of Swinton, for 
the Lands pertaining to Coldinghaw, holden of the King, and granted 
\ vg Author to John Stxart., This Aion was ſuſtained at the Inſtance 
Purſuer, upon his baſe Infefiment, for produRion of the publick In- 
Qqq3 feftment, 
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feftment, and all Rights of theſe Lands, made to the Defender, becauſcthey 
were lybelled to be falſe, Aor, Craig & Stuart. Alter, Nicolſon & Ni; 
Gibſon Clerk, Vid, Fanuary 25. 1627, Jobn Stnart. March 2. 1627, Hein 
of the Lo. Teſter, 


L, Hidle#on contra Maxwell, Eodem die, 

H*% purſuing Contravention upon this Deed, viz. Becauſe he wy; 

Eje&ted out of his Roumz And the Defender Alledging, that ſeing the 
Furiuer had an Ordinar AQion of Ejection Competent to himin Law for that 
Deed, for which he purſued Contravention, therefore that Contraventign 
ſhould not be ſuſtained, This Alledgance was Repelled, for the Lords Foung, 
that where the Party had two Attionsin Law, by which, or either of them he 
might ſe:k Regreſs for any one Deed, that he might purſue in his Option 4. 
ther of them, at his pleaſure; But where there are two Actions upon onefag, 
fe utraque tendat ad vinditam elea una non recurrit ad alteram,quia penamptit, 


O- ut injurians puniatur,niſs &- cum injuria damnum datum ſit, tum enin poit 


penam petitam.poteſt agi ad reparationem damni, Vide plura Pag: 19, Nuaun 
mearum, 
Ritchie contra Paterſon, February 23. 1630, 
[liam Paterſon being Cautioner AQed in the Bocks of Burrows fo (; 


Hedor Paterſon, who wasadmitted a F/emiſh FaQor tor Scors Merchant 
after Sentence obtained before the Lords, by John Ritchie Merchant Burgesc 
Edinburgh, again(t the ſaid, He&or, for payment of a Sum adebted to hit 
for certain Merchandiſe, conform to his Merchant-Compt, with the Anau: 
rent thereof, ſince the Sum was due to be payed,which Decreet was given 
gainſt him in Abſence, the ſaid Joh» RFchie purſues the (ajd Cautioner,for pa 
ment of the ſaid Sum, and Annualrents, wherein the Cautioner Compeare 
and Alledged that this Action, betwixt Merchant and FaQtor, ſhould be pt 
ſued before the Conſervator,conform to the Act of Parliament, Ja.4.Pa. 64 
81.This Alledgance was Repellcd, and the Lords Found, that this, andtheli 
Purſuits may be purſued before the Lords of Seffion 3 For by that AG its 
only ſtatute, that ſuch Purſuits ſhould be purſued before no other Judges 
of the Realm, but the Conſervatorz And alſo the Lords Found, that theCa 
tioner was not ſubjeCt to pay Annualrent for the Money adebted by the Fa 
or, albeit the FaQor himſelf was decerned therein as ſaid is, he being able 
and Bankrupt. AQor, Miller. Alter. Trotter. Gibſon Clerk. Vid March 
1630. betwixt theſe ſame Parties. 


contra February 25. . 1630- 


* Fter an Adjudication Dedueed upon, the Creditors Decreet,obtaineally ©. 
A ainſt 4 Party Renuncing tobe Heir to the Debitor, The Creditor pl 1.” 
ſuing, 4 the Mails and Duties of the Lands Adjudged, 'the Proceſs and AY _ 

' on was ſuſtained, albeit no Party was called, but the Tennents and Polley 
and there was.no neceſſity found,to Summon the Party againſt whom bein 
judication was Deduced, -as the Defender Alledged - ought to be, which Bc . 
ledgance was Repelled, ' Hay Clerk. ' - IO the d 


Maxwell of Caſtlewilk contra Mr. DavidRodger Miniſter, Eden die 
-— Miniſter being provided to the Parſonage of the Kirk o .., 
h and in” Poſſeſſion of 32 or 14 4ikers of Land at' the ſaid Kitt, 
attour his Gleib of 4 Aikers defigned, from the which he was purlV My 
moyeby the Purſuer, and the Miniſter Alledging, that he was pork 
Parſonage of- that Kirk, whereby he had Right to the whole K1 -Lands | 
of; Likeas he was 18. years in Poſſeſſion of the 12 Aikers acclaimed, 
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are and has been reput Kirk-land, by common eſtimation 3 And the Purſer 
Replyed, that this Poſleffion whereto theMiniſter entered, was withoutOrder 
of Law, the time of the Lord Maxwells Forfaulture, whom this Parſuer fol- 
lowed, and-that eſtimation whereby the ſame was Alledged tobe Kirk-lands, 
was only proven by two Witneſſes, and could not be found enough, to take 
away the Tame from the Purſuer, which he —_ to be his Heretage bruik- 
ed by him, and his Predeceffors, paſt memory of Man, as a Part of his Lands 
of wherein he was Infeft, and his Predeceſlorsz and for which Lands he 
Alledged, he and they received yearly Duty, paſt memory of Man, there be- 
ing 20 monument extant,to qualifie that it was Kirk-Jands, neither by Foun- 


rh dation, Charter, Feu,Tack or Rental z nor ever poſleſt by any Kick-man, or 
C P . * 

; ever Duty payed therefore, to any Kirk-man; Likeas the ſame 1yes contigueto 
s his faids Lands, wherein he is Infett 3 and by the contrair, there is a ſtryp be- 


twixtthe ſame and the Miniſters four Aikers of his Gleib, whereby it appears, 
it has not been of before Kirk-landz and he offered to prove, by an Inqueſt 
of 15 fyorn Gentlemen, thatthe ſame has ever been repute Land pertaining to 
him, and to his Predeceſſors, and notto the Kirk. This Reply was RejeR- 
&, and the Exception admitted to Probation, to the Defender, in this Judge. 
ment PotJeflor, Actor. Cunninghame & Lawtie, Alter. Nicolſon $& Mowet. 
Gii/ou Clerk, 
James Hay of Tourlands, contra Earl of Eglington, Eodeme die. 
Dccreet of Spulzie of Teinds obtained by the Earlagainſt James Hay, being 
A Suſpended by him, upon a Reaſon founded upon a Bond of Submiſh- 
om, niade by the Earl tothe Laird of Capraugton, whereby heſubmitted to the 
Laird Caprington, what the ſaid James ſhould do to kim, for the ſajd Decreet, 
byvbich Bond he Ovliged him to abide at whatſoever Caprington ſhould De- 
&m, and. declare thereanent, the Submiſhon and Bond being only Sublcribed 
by the Earl, and not by the other Party, nor Caprington, and having no time 
therein contained betwixt and which.the Judge was holdento decern ; and he 
having decerned by the ſpace of four years after the date of the faid Bond, at 
laſt the Decrcet produced by the Suſpender-in Writ,. being written of that 
date;but proporting that the J wy 0 ur the next morning, after the date 
of the Submiſſion 3 And that he had intimat the Sentence to the Party ſub- 
mitterat that time, which he had then put in Writ, of.that date whereof it was 
produced, whereupon the Earl proponing Nullity ; and . having Intented 
Reduction upon that ſame Reaſon of Nullicy;' viz. That it was Lited after 
rear and day 3 and that the Relation therein bearing it to be done debito tem- 
pore, ought not to be reſpected, being a Declaration made at thattime, when 
the Judge was ſuns officio ſuo as ſaid is, and when he had no power. This 
Aledgeance and Reaſon was rejected, and notwithſtanding thereof the De- 
ereet ſuſtained « for this being a Bond, obliging the Party toabide at the Judg- 
ment, and Declaration of the Perſon choſen and nominat in his Bond, and he 
being limited to no day,betwixt and which to determine. It was Found, that 
luch Bonds and Subauffions expyres not after expiring of year and day, after 
the date thereof, but that the ſame lafts and endures,and the Judge may make 
is Declaration at any time, ſo long as the. Party ſurvives,” at.leaſt at any 
we before he be Charged by the Parties to Decreet, and within a competent 
asthe Judge ſhall think reaſonable to Aﬀagn' after the Charge. AQor. 
alſo & Scor, Alter, Stuart & Belfhes. Scot Clerk, Vid. March 14+ 1639. 
Bbur® contra Hepburn: TR Aer 
Vilians Lockhart of Carſtairs contra the Tennents of Bothwel, F &, 26..1630* 
He Defender Alledging in a Removing, that he cquld nat Remoye, 
{4 becauſe he was Rentalled in the Lands lybelled, for Terms to run; 


Qqq 4 An 
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And the Purſuer Replyingzthat the ſaid Rencal was Perſonal, only Set tohim. 
ſel, without any mention of his Heirs,orAſtigneys,and fo that it might not he 
Diſponed. by him to any other; and that it was true, that the Defender hag 
Diſponed the ſame to another, 23s. who was alſo in Poſleſlion of the 
ſaids Lands, whereby the Rental was extint. The Lords Found ghis Reply 
Relevant, and that the Rental could not Defend, neither the Rentallers (elf 
who was only purſued to Remove, nor yet the Aſſigney thereto, it he had been 
purſued alſo, as he was not. But the Lords Found, that the Purſuer was holg. 
en to prove, that the Aſſigney was in Poſleſſion of the Land, albeit he was 
not warned, without which, many of the Lords thought, if the Reply hag 
not been proponed upon his Poſſeſſion, that the Rentaller himſelf, who ws 
only purſued, might have maintained his Poſſeſſion, if he had retained the 
ſame, by vertue of that Rental againſt the Removing, albeit ſo Transferred, 
which Opinion would appear to be hard ; Forit the Diſponing of a Rental, 
will make it fall to the Aſſigney, if he had been Warned, and had Polleſt, 
as it was Found, ( the Rentallers Poſſeſſing in the Afligneys Name, and to 
whom he was become Sub-tennent, by payment of the Dutie, for the Land) 
can never defend the Rentaller himſelf, ſeing his Poſſeſſion behoved to be 
repute the Aſſigneys, ſo 'that the retaining of the Poſleſſion is of ng 
Force. Attor. Mowat, Alter. Gibſon Clerk, Vid. Fnly 28. 1630. La, 
Maxwel. Jan. ult. 1633. L. Cleghorn, Feb. 21. 1632. L, Johnſton, March 
I5. 1631. E. Galloway ( at theend thereof ) and the Cales there. 


L. Lochtower Supplicant, Feb. 27. 1630, 
fem Laird of Lochtower gave in a Supplication, making mention that he 
had Compriſed his Debitors Lands, to be holden of a parnicular png 
who was not Superiourz which Comprifing was allowed by the Lords, and 
Charges were ordained to paſs,to Charge the Superior to enter him, albeit he 
was not Superiour of theſe Lands, and therefore he craved new Charges a- 
gainſt another, viz. the'Lord Tefter, who was the right Superiour, to receive 
him thereupon ; The defire of this Stipplicant was granted, and ſummar Char- 
ges ordained to be givenagainſt him at the Compriſers inſtance, without any 
further tryal,! albeit the Compriſing and prior Charges made mention of ano- 
ther Superiour, | 


Helen Scarlet contra Paterſon, Eodew die. | x 
| | Mquhile John Paterſor having given to Alexander Paterſon his Creditor, 
Infeftment of a yearly Annualrent of 400 merks, to be uplifted out of 
his Lands in Edinburgh; Thereafter the ſame Lands are Compriſed by another 
of the ſaid umquhile John Paterſon his Creditors, and after the Annualrenter 
acquires from that Compriſer his Right of the Property Compriſed by that Cre- 
ditor, after this Compriſer Helen Scarlet Compriſed the ſame Lands, for Devt 
owing to her by the ſaid umquhile Johr, who contending with the prior per- 
ſons for the Right of the Lands, and for the Malls thereof 3 and the Annual 
renter who was before both the Compriſings, and who alſo bad acquired the 
Right of the prior Compriſing, craving Preference, and Scarlet ſecond Com- 
priler, Alledging that the prior Compriſing was extin&, becauſeby bi [nerc 
million with the Duties of the Land, he was fully ſatisfied of the Sums for 
which he had Compriſed, and the Annualrent,and Expences of his Compriung 
and that for his Annualrent he could not retain Poſſeſſion of the Lands gal 
her,whohad now come in the placeof the ſaid firſt Compriting, whereby the 
had only Right to claim poſſeſſion of the Land, and that be could fot retain 
the Lands, nor come betwixt her and the Poſſeſſion: thereof, for ok | 
his prior Annualrent,becauſe he might Poynd or Compile the Land t ge X 
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butcould not interveen betwixt her and the Tennents, for the Right to the 
Land,andthe Maills thereof. The Lords Found, that the Annualrenter' having 
acquired the firſt Compriſer his Right of the Property Compriſed, had thereby 
he contounded the Property with the Annualrent, and that the Intromiffion had 
ly Wl by bim ought firſt ro be aſcribed to the Comprifing, and for payment of the 
It Sums for which the Lands were Compriſed, before he could claim payment of 
the Annualreftt, albeit the ſame preceeded both the Comprifings,ſeing the Right 
ofthe Property Compriſed was the moſt Soveraign Right, and therefore the 
[arromiſhon ought to be aſcribed to that Canſe,and not to the Right of the An- 
nualrent 3 by the which Kighrt he could never, as Annualrenter, have attained 
tothe Poſſethonot the Land : for the brſt Comprifing, being become extin& 
by Intromifſtion with more than ſatisfied the ſame,it was Found that the Intromilſ- 
fion could not be aſcribed to the Annualrent, albeit prior, as ſaid is,but to the 
Compriſing of the Property, albeit the whole Intromiffion, [the ſamine being 
Compred Letwixt the Parties ] did not compleat the Annualrent of the 
Terms owing to him and albeit by the ſamethe ſaid Comprifing was ſatisfied, 
whereby the -\ight of the Property,which therebywas in his perſon ceaſed, & 
by which the Argument of Confuſion and Confolidation of the: Property with 
the Annualrent now ceaſed, the ſaid Compriſing of the P ty being unex=- 
pred, and ſubject to the Legal Reverſion,and found now in effe& redeemed and 
extin&, wherethrough he Alledged he ought to have the preference, and niight 
have recourſe to his Right of Annualrentz whereas the Conſolidation might 
only have place, if he might bruik the Land as Proprietar, which now he' couſd 
wt - Nocwith(tanding whereof the Lords preferred the ſecond Compriſer'to 
tte Right of the Land,. and the Duties thereof, againſt the'Tennents, as faid 
v; ſeing they'Found,that the Annualrenter might Poynd for t'e Annualrent, 
&Comprilc the Property therefore z-after which Comprifing he would bepre- 
ferred in the Right to the Land 3 but as an Annualrenter® he could not retain 
Pollefion of the Land before he had Compriſed, and ſo the ſecond -Com- 
piſcr might ſeek the Tennents, or Remove them from'the Lands, as ſhe'pleaſ- 
edj neither was it reſpe&ed, where the Annualrenter Alledged, that if ſhe Re- 
moved the Tennents,the Lands might become waſte, and'un-inhabited arid ryi- 
nouswhereby he would be prejudged of his Annudlrentz which was'Repelltd, 
ſcing be might Compriſe the Lands thereforezas forall Termswhereof heſhbuld 
tor, Wl be unpryed. ARor, Cunninghame '& Scot. Alter, Stuart, Seot Clerk? Yid;'g 
t of WM March 1630. Alexander Auld, 15 Jaly 1629. Sir John Hawilton, "$5 


Wright contra Wright, March 2,-2630. 
Homas Wright in Leith having*Purſued Jomes Wright, for the-price of: a 
| Ship pertaining to himy and which the - Defendefhad fold for a price 
vichin the-juſt avail,the Shipbeing only Diſponed by the Purſiier to6him upon 
thult'- This Summons being referred tothe Defend<rs O95 ahtl heSijminibine 
t'and holden as conf-B fr not Compearance, ad = given” agdiiſt Hit 
tot the price ot the Ship L ve; whence the Defender, Who wav'ndt with- 
mb<Countrey when he was Sammoned togive his Oath,raifiris Summonsat his 
bome-coming;which 'was divers years after t ESeritence,afidYeffring to beRE- 
Poed andhis'Oith'tobe recetyesd, ſcingthat Citation was only? ” agaitfſt 
upon 60/ diys,- he being then als, ro! whereby die Cictrion-eotilt be 
wh&t0 hs knowledge,and thereby could not'be cafledomtiimibayit were fac 
tour that'a Decreet" ſhould' ſtand” agaitift hint for'(0'great'a Simabove ths 
Alte; and exceeditg the worth of the Ship 3] fpecially ſep the'Ship cate again 
winds of th ; Parties Creditor, #7, Robert MonttÞþ who fdldthe 
imeto 2nother' perſon; with expreſs conſeiit 6f the fait 7 him ey 17 rig andthe 
Ice recovered therefore was converted to his own uſe, vis. for ppnber 
Rrre is 
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his Debts : And the Party Alledging,thatthis would invert theinviolable Prz. 
Qick,if Parties ſhould be Reponed againſt ſuch Decreets, for being out of the 
Countrey when they were Cited; for ſuch Sentences areals lawful,as if the Pax. 
ty had been Cited within the Countrey, they being abſent for their own priva 
Negotiation and ifeither the Party holden as confeſt ſo Decerned ſhould die, 
or that Execution ſhould follow thereupon, it were a dangerous Preparativeto 
make ſuch Sentences to fall,bur ſpecially in this caſe, where, after he Parties Cj. 
tation to give his Oath, hisProcurator Corapeared,and obtained diverslong Dy. 
ets Aſſigned to Exhibite him, which depended more than a year,in whichticzehe 
might conveniently have advertiſed him, or craved Commiſſion to the Jud 
where he was to take his Oath, if there had been reaſon for granting the ſane, 
Notwithſtanding whereof the Lords Found, that he ought to be Reponed, and 
reſtored him to the giving ot his Oath, ſpecially ſcing nothing had followed y. 
pon the Decreet,and ſcing it wasconfeſt by T howas Wright, that he had conſent. 
ed to the poſterior Alienation of the Ship,and that the price was given to hisCre. 
ditors.  Ator. Nicolſon, Alter. Mowat, (Zibſon Clerk. 


Lo, Loyn contra L, Panholls, March 3. 1630, 

Purſuit being m2de by the Donatar to the Earl of 4rgile his Liferent-Ef. 

A cheat againſt Graham of Panholls,Vaſlal to the Earl of Argile,betorethe 

Earl of Agile 2nd Lord Lorns Baron Baillie, tor Payment of the Feu-dutiescons 

tained in his Charter of the Lands of Panholls, bolden of the Earl of Argiledivers 

years by-paſt ; which being deſired to be Advocat upon this Reaſon, becaulehe 

was [nteft in his Lands cum cariis,8c, whereby he was not obliged to Compear 
in his Superiors Court, being by that Clauſe exeemed therefrom : This Reaſon 
was not Suſtained, for the Lords Found, that the Vaſlal, albeit Inteft cum orig, 
w1Snot thereby exeemed from his Supetiors Cou:ts, but that notwithſtanding 
thereof he was ſubje to his Courts,and that by that Clauſe he had only Power 
to hold Courts upon his own Tennents of that Ground for his Farms, or for 
wrong done amongſt th-mſelves, which alſo was not privative of theOyer-Lords 
Juriſdiction, and it the Vaſſal hin:iſelt (ould do Wrong, or commit Blood, he 

wight be conveened- therefore in his Over-Lords Court, notwithſtanding that 
he was Inteft cum carics but the Cauſe was Advocat, becauſe the Purſuit was 
at the inſtance of the Donarar to the .Earl of Argile his Literent, which could 


not be Diſpute before the Lord Zorn his Baron Baillie. ARor, Miller, Alter, Co 
Fletcher, Gibſon Clerk, Yid, 30 Fannary 1630, Denniſtoun,12 March 1630, WM"* 
T, Aberdene, aud 22 Fuly 1631, Sir Robert Dowzlas, | Gay 


Murray contra Myles, Eodem die, 

'O>> Myles in Dundee being Inteft by Couſtoun in a Tenement in Dundet,Ul- 
# der Revecſion Perſonally to himſelt allenarly in his own Lifetime, ot 10 
Shillingyſhortly thereafter Coufoun rfeth anOrder of Redemption againſt Myle, 
and Intents Decl»rator theregn in his own Litetime,and conſtitutes Robert Mw» 
ray Aſhgncy «0 the O-der ang Summons ; and thereafter before Declaratorhe 
dies whereupon the Aſligney,veg, T;nferring in 11m 25 Affigney,Furlue:De- 
clarator,and the Defender Alledgag, thc rhe Reverſion being Perſonal yas e 
tint, The Lords Repelled the Ailedgance,and Suſtained the Declarator Purſl 
ed by the Affigney , for the Zords Found, that albeit the Reverfionwasonly 
Perſonal,yet ſeing he,to whom it.was granted, had uſed the Order before his d 
ceaſe,and had Intented Summons of er batving betore the Sentence al 
ter the Order, made not the Order to ceaſe, nor the Reverſion to be extiod,vur 
that it mighe be proſecute'lawfully by his Afﬀigney,or by his Heir,if be had 
made an A ſhgney,ſeing by the Order he had declared his Will,and thereby had 
Redecmed, and the Senteace was only a Declarator, finding that the Order - 


- 
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a WI; himſelf was good, ARor, Ruſſel, Alter, _ Gibſon Clerk, , Fid, 6 Feb, 
he 1630, Muir, | | 


= Maxwel of Hills contra Tennents of Gleſſack, Fodem die... , 
< Axwell C_—_— Purſuing for the Mails and Duties of the Lands Com- 
|K, pryled, and the Defenders defending with-a;:Tack Set for 19 years, to 


2" Whegio atcer che Iſh of a principal Randing Tack chen.ngt run oug,but Suſpending 
-* Wie Entry uatil a Sum were payed tothe Tackſ-man þy the Setter of the Tack, 
Y- WMnd which was unpayed,and which Tack was cladjwith many years Poſſeſſion be- 
be re the Purſuers Compryfing, This Tack was not Found ſufficient to Defeng 
 W:2:ift this Purſuit tor Mails and Duties, no more than it would defend againſt 
© We kemoviog, the ſame being Purſued'by a fiogular Succeflor.:: and it being Al- 
i» ledged that the Sum was payed to the Tack{-man,ſo-that the tim jol the Entry 
had begun, and ſo the Tack was goodfor the reſt of the 19 years, fiace the time 
the Sum was payed, This Alledgance was alſo Repelled,becauſe the-Payment was 
made fince the Purſuers, Compryſing,and ſo the Entry of the, Tack, was conter- 
ted /n temps indebitum,not having 4is Entry before the Compryſing, , : 


F 


Ritchie contra Paterſon, March 4. 1630. | | -:% 
Entioned before, Feb, 23. 1630,” It being Alledged by the Cautioner far 
the Factor, that the Purſuer was in mals fide to ſend any: Wares gut of 
iuiland to Flanders to the FaRor, and thereby to make the Cautioner lyable 
hectorez for the Purſuic was tor the Prices of the Wares (ens to the FaRtor by 
te Purſuer,and for which Decreer was given agaioſtche Factor before, becauſe 
teſaid Factor was 2 notour Bankrupt before the ſend og avey of the ſaid Wares, 


on wd was ſo known to the Purſuer himſelf; ſo that this being known to.him, the 
"> WI Cationer ought not to be anſwerable to him therefore, This Alledgance of 
5 the Purſuers knowledge, was Found only probable. by Writ, or the Parſuers 


Oh,and not by theſe who were alledged to have intimat and.ſignified it to the 
Purſer, before the ſending away of the Wares, that he was Banktupe...- _,, 


he Lord Leſly contra. Fodems die, A \ 7 Gb 

at A Spuilzie being Intented, and the Summons Execute debitovtewpore with- 
= in the Preſcription, v/z,within three years atrer che Committing, which 
1d Was commicted in-ayno 1601 ; and after Citation having layen vver, without 


Continuation, Calling, or Wakening, until the year 1622, at which time. it 
was Trantterred, and after the Transferring, being Wakened and Called this 
day ; and the Defender Alledging that ic was Preſcribed, in ſo far as albeit-it 
Ks Intented debits tempore, yet (eing it lay over twenty two'years after the 
latention, during which ſpace nothing was done therein, boch-the. Parties be- 
tg dead , by that long Intermiſſion it was Preſcribed , ficklike-as if it had nar 
been Intented in due time: This Alledgance' was Repelled, : for the Lords 
Found, that the lying over of the Cauſe, being once Intenced lawfully, made 
tnot fall under Preſcription, Scot Clerk, Yid, 26 Fanuary 1622, Hamilton 
Kntra Lo, Sixclar, and the Caſes there, | | 


Fowler contra Cant, Gray and La, Lowrifloun, March 5, 1630: 
R, Zohn Cant, Alexander Gray and the Lady Lawriftoun being Compliin- 
ii ed upon in adouble Poynding, raiſed by 4lexander Fowler Tennent in 
flows, who was diſtreſt by both Parties for his FarmsCropr 1629, Mr.Zohp 
(at claiming them as'being Infeft in tht Land,atid ſa as dowinas funds x likeas 
kad Arreſted the ſame in 0fober,betore the Tertns of Payment, arid the La 
UlGr4y (who concurred claiming ther) becauſe Mr; Fohn Cant hat Ser aBact 
Trkto Sir Alexander Nepier,who gave him that Hererable Right, for Payme 
U1Siver Duty and which Sir 4[txander trad giyen a FaQory t6 the Lady his 
Wir to Intromier ith the Far ;ind Diſpone thereapon\ - ES. 
F cold gr 301 1? 541 
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the Farms the years libelled to the ſaid 4lexanderGray,who had payed her there. 
fore, and the (aid Fowler the Tennent had given at her defire his Bond toþ, 


ſaid Alexander Gray, tor eelivery of the ViQual to him; whereby Gray Alledg. 
ed he had Righe to the ſaid V iual,ſeing h:s Bond preceeded the Arreſtmen; 
uſed by Mr, Fohn Cant, The Lords Found, that the Farms of the Land werely 
able to the Heretor, notwithſtanding of the Back-rack Ser by him,and notyiy] 
ftanding of the Terinents Bond,given to Gray who bought the ſame, tor 
Found, that by the granting of a Back- tack tor Payment of aSiiver-Dutyt, the 
Granter of his Righr,at the time of the acquiring of his: Riphr, che Weretor 54 
ter of the Tack was not denuded of the Right, which he asMaſter of theGround 
had to the Ftvirs of the Ground,but that the ſame remained ever Hypothec 
to him for the ſaid Back-Tack-Duty,until he were payed thereof,and that he 
might take himſelf tothe Ground, and to the Poſfeflors thereot, or any Invo- 
mettors with rhe Fruits of the fame, for Paymear ot the (aid Duty, which þ 
m:ghrt lawully do, albeit he had never diſcuſt his own Tackſman, nor had ey 
charged him rherefore,and' the Creditor who had received the TennentsBogd 
was Found to have ny» Right thereto, Actor. Stuart. Alter, Scot Clerk 
Vid. 3 Faly 1630, Cochran cantra Hamiltow, 26 Feb, 1631, L.Garthlan. 2 
Nov, 1633, Warnock contra. Ander ſon, 


E. Wieton contra FE, Caſſils, Eodem die, 
N 2 ReduRtion and Improbation for ProduQion of Writs of the Lands 

' Lenie, made to the Ear! of Caſſ3/s Predecefſors, by the Earl of Wigwun h 
Father, Goodfir,' or other Predeceſſors, to whom he might be Heir, orby h 
Goodfirs Brother, who had Dſponed theſe Lands ro his Goodfir, Ir being que 
Rioned in this Cauſe, if the Defender ſhould be holden firſt ro Produce, of if t 
Parſger ſhoufd crave ProduQion before he inſtructed, whether kis Goodfirs Bri 
ther had Diſponed theſe Lands co his Goodfir, and ficklikewhere-the Broth 
was Infeſt in theſe Lands, 'ſeing the Defender Alledged, thac the fame wa | 
Title, which ſhould gnte emis be Produced, The Lords Found, that the Put 
ſuer ſhould Prove and Inftruct che ſame, before the Defender ſhould.be holde 
to Produce, but Aſfigned the ſame day to the Defender to Produce, which 
Adſigaed tothe Purtuer to Prove,that after it was Proven,the Defender mig 
inftautly produce thereafter, and this Summans craving Produgiom of whatle 
ever Decreets, obtained by any of the Defenders Predecefſors, which mightal 
fe& the Lands, and eftabliſhany _ thereto in any other perſons, This g 
neral Clauſe was Suſtained, albeir.the ſame neither boi e the ſpecial name th 
Party, Obcainer ot che Sentence, nor againſt whom,nor before whar Judge, nc 
for what ſpecial Cauſe or Manner of Decreets. the famine were, And it beir 
nc ns no Proceſs ought to be granted for any: Writs, made-by the-Put 
ſuers Brother,or his Predecefiars' to: the Detenders Predecef{ors of 1 
Lands libeHed,becau'e no: perſan was Summoened torepreſent, 2s Heiror appe: 
and Heir, the ſaid Brother and Predeceſſar, who were neceſſary Parties tot 
Summoned, ſeing they behoved to warrand the Rights made ro the Defender / 
Predeceſlors now called for, ſpecially ſeing the Purſyer purſued not on thai ©. 
Member, -as Heir of Blood to bim, bur as. Heir by Progreſs to his Goodbr, C6 
whom the Brother is alledged to have diſponed the Lands 11belled, andſott - 
Purſuer was ſingular Succeſſor to his. Goodfirs Brother, which Brochers Preodl \, 
ceſlors were alledged to have diſponed the Lands to the Detenders, Predecel |. 
fors, This Alledgance'was Repelled, being. contentiouſly Diſpured,and-th s FE 
-was no neceflicy Found to Summon any, to repreſent the ſaid Brother 20d MY x, 
Predeceſſors, which was Found alike both. is the Reduction and Improbati00 Wl 
for albeit he were ſubje& in Warrandice, the Defender may Suit the ſame 33 DYY |, , 


beſt may, bur the Purſuer is not holden to Call or Summon any for that end 
Warrandic 
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Warrandice to the Detender,and'he being Author to 'rHte Purſuets Predeceſſor, 
he needed not Summon any to reprefent his own: Arathor. ARor, Advecatue & 
ywrt, Alter, Nicolſon, Arton 8 Neilſon, Gibſon Clerk, FYid 17 Fnne 1630, 
hetwixt theſe Parties, 20 March 1630, Murray contra Mtkenzie 11 Fan.1628, 
E, Marr. Ult, Fan, 1627, L, Lawriſtoun, 13 Feb, 1627, La, Borthwick, 


Cap»pbel and Ore contra Salmond, Bodem die, | 
Mquhile F-#-- Ore being Infett in an Annualrent out of an Houſe in £d5nbs 
[] Receemab e, and thereafter he Reſigning in his Daughters favours, who 
ws infeit with Reſervation of her Farhers Literentzche Father thereafter Toch- 
es that Daughter w th a greater Sum. than that Sum, whereon the Annualrent 
ws Redecwable,and divers years therea'rer,upon Payment made by, theGranter 
of the Righr of the Annualrert co the Father, he grants the Right of the An-« 
nualrent lawfully Redeemed by the Heretor z after the decea(e of her Father, 
the Daughter and her Husband Purſuing ro Poynd the Ground for that An» 
nualrent,by verrue of the (aid Seafin,paſt upon the Farhers Reſignation, and 
the Detender opponing the Fathers Renunciation, and the Pathers giving of a 
greater Sum to the Davghrer in Tocher with her Husband, who Purſned, The 
Lids Repelled the Alledgance, and Suſtained the Purſair, for'the Father being 
fenuded of the Heretable Righrof the Annualrent,with Refe: vation only of his 
onn Liferent, Ic was F ,und, that he could not Prejudge the Heretor thereby, 
albeit the R1ighr made ro his Daughter was under Reyerfion to himſelf of 40 
Shilling,the ſame nor being Redeemed by him, and albeir upon his Death-bed 
te Willed char Right mace ro his Daughter ro be Cancelled, which was not re- 
heed, not being habr/zs modus and the Contratt of Marriage bearing, the To» 
cher-good, hae neithet relation to this Annualrent,nor to any Proviſion madeb 
ter Farher, bur had 1e'ation ro her Portion tallen by her Mother, which ſhe Dif- 
chaged. Grbſon Clerk, 


The Laird of Caskibes _ March 6, 1630. 
Supplicarion given in by the"Laird of Caskiben, Craving,that no' Warrant 
might be granted by the Lords to diſcharge Brieves out of the Chancel!a- 
ry,dire& ro the Baillies of the Canporgate,forServing of him before cthem,gene- 
ral Heir to one of his antient Predecefſfors, wis, the L, of Delgetie ; the Lords 
doubting hereupon amongſt themſelves, Found, that Brieves for Serving of any 
Party general Heir to their Predeceflors, might be Served before any Jugge 
within the Kingdom, to whom the Brieves were dire&ed out of the Chancella- 
ty, and that chat Judge ( whoſoever had Juriſdiction ) might proceed in theſe 
po Services, the ſame not being ſpecial Services to Land, and that t'-is 
th been the uſual Cuſtom betore, albeit neither the Impetrator of the Brieves, 
Dor his Predeceſior, to whom he was to be Served general Heir, did ever dwell 
Cremain within that Judges JuriſdiQion, 
Barclay contra Binnie, Eodew die, 
— Barclay charging William Binnie, and Mr. Robert Livingſton, for 
500 merks conform to their Bond,and they Suſpending, becauſe theCharg- 
es Wiſe ( he and ſhe keeping an open Change- Houſe in 8dinbargh. } bed re- 
ceived als much Beer and Ale in their Houle fince the date of their Bogd, 
v0 Priceextended tothe Sum acclaimeds which they referred to-her Oarh of 
"rity; andehe Charger Alledging, that this Reaſon ought not to be admincd,to 
uke away his Regiſtrat Bond, the Debt neither being declared, nor yet liquid, 
leither could his Wites Oath be taken to bbs prejudice. The Lords ne , 
found the 3 :2ſon Relevant to be proven by the Wifes Oath, in reſpeR beth-the 
Vedt and the Price was referred to her Oath,whereby it would be declared, if 
it was a true Debt, and alſo ſhe was to declare the Prices y #nd wheredgay Thc 
Rrr 3 5 
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Lord: Found, that the Wife might depqne; albeit having an Huſband, ſeing they MW 
keeped an open Changes Houſe, and the Wife might receive Ale and Drinking. [: 
Beer therein as ſhe did before, the Huſband never Diſlallowing thereof, 4&y, 
King, Alter. Gibſon Clerk.. 


[W hiteford contra March 9. 1630. 
R. VYalter Whiteford being provided by the Kings. Preſentation, to the 
M Benefice of the Sub-Deanry of Glaſgow, and ſeekinh Letters confor 
thercto, and to be Anſwered of the Fruits-of the Benefice, and ſpecially ofthe 
Fruits of the Kirks of Calder and Monk-lavd, which were the only two Kirks, 
and the (ole Patrimony of the Benefice, except ſome few Lands, Feued tor x 
{mall Duty, whereof there was no Benefit z Compeared Sir James Cleland, arg 
Alledged, that this Preſentation by the King could not be ſuſtained,as a Right, 
whereupon LettersConform ſhould be granted for the Fruits of theſe two Kir 
becauſe the Right of Preſentation of theſe two Kirks, was Diſponed long before 
tothe E. of Melroſs,who was Infeft therein by the King's Majeſty. To the which 
Right Mr. Patrick Y Y akenſhaw, then Sub-Dean and Titular,Conſfented,conform 
to the 173 Att of Parliament 1593. Likeas,Sir James, upon the Earl of WMelrſe 
his Reſignation was Infeftin the ſame, and bad preſented Perſons tothe Kirk, 
who ought to be Anſwered of the Fruits of theſe two Kirks,and not thisPurſuer, 
as Preſented to the Sub- Deanry 3 For heAlledged, that if the Sub. Deanry cons 
fiſted of theſe two Kirks only, as he Alledged it did indeed, when the Earl of 
Melroſs acquired the ſame,vis. after the year 1587.at which time the Kirk.lands 
of che Kingdom wereall Annexed to the Crown, then, his Right of Preſentation 
behoved to extend to the Sub-Deanry, the whole Parts thereof, wiz. The two 
Kirks falling under the ſame, . @uia partes integrantes faciunt totum : And if the 
Dignity of the Sub-Deanry Comprehended any other than theſe two Kirks, he 
was content that the Purſuerſhould have the ſame,but for the Fruits of thirtwo 
Kirks diſponed in Patronage before,as ſaid is, as preſented to the Sub-Deanry, 
he could not have theſame, for albeit Chaprgrs and Dignities of Chapter-Kirks 
were Reſtored, yet it was With the exception of Rights of Patronage, and 
other Rights lawfully acquired, and this excepted one was fo, - Frgo, &c. Andthe 
Purſuer contending that the Right of Patronage of thir two Kirks diſponed, as 
aid is, to Sir James Cleland, was not valid in Law,ſcing the ſame being [ncorpo- 
rat, and making up the Sub-Deanry, they could not be Difponed by the King, 
upon the Sub-Deans conſent, except they had been firſt diflolved from theSub- 
Deanry, orelſe that the Patronage of the Sub-Deanty had been expreſly Dil- 
poned by the King, for the King bad no Right ever of the Patronage of thir 
two Kirks, as ſeveral ReQories, but only the Patronage of the Sub-Deanry, 
Which comprehended theſe Kicks, ſo that the 172.AR of Parliament 1599 
Anent the Titulars conſent, had no Affinity with the Caſe Lybelled ; for that 
AR is only for Patronages of ſeveral Kirks, and ReQories which were at the 
Kings Preſentation before, and theſe Kirks were never at the Kings Preſents 
tion, And fo he Replyed, that the Right of Patronage could not ſtay Let 
ters conform, - The Lords Found this Reply Relevant, and that the two [0s 
feftments of Patronages of theſe two Kirks, could not'hinder Letters Con- 
form; but that the Sub-Dean preſented by the King, ought to be an 
of the Fruit of thir two Kirks, and not the Perſons wedlented by Sir James 
to the ſaids two Kirks, in reſpe&t the ſame were not particularly Diſolved, 
nor Diſ-membred trom the Benefice of the Sub-Deanry,neither was it Fou 
to be ſuſtained, albeit having the Sub-Deans Conſent, and ſo in this Judg- 
ment of Letters Conform, the ſaids two Heretable Rights were everted. Actors 
<Advocatw. Alter. Nicolſon & Aiton. Gibſon Clerk. Vid. March 26. 1629 
Colledge of Aberdene. WY 
« 
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#g1d Butter-man in Edinlurgh, contra Zuill and Thomas Auld, Eodem die, 

' A 4ld being Infeft by the Heretor with conſent of his Wife conjunQ-fiar, 

in an Annualrent out of there Lands, after which the Huſband, who 

was Heretor of the Lands dies, and the Relit, who was Literentar, and who 
conſented to the Infeftment of an Annualrent after her Huſbands deceaſe,Set- 

ting a Tack of that Land, after which Tack the Annualrenter Compriſes 

' WH from her, and from the Heir of the Heretor, the whole Right of the Land, 
| WH for divers years owing of the Annualrent ; and upon the Compriſing, being 
Wi lifeſt, purſues Removing againlt the Reli, and the ſaid Tackf-man, where- 
, Win the £eyds Found, that the Compriſer, during the Tack, could not Kemove 
| White Tackſ-man , the Tack being Set before the D-nunciation of the 
| {Wconpriſing, albeit after that the Setter had conſented to the Right of the An- 
; Wualrenter 3 For the Lords Found the Tack, albeit poſterior to the Annualrent, 
; Whct beforethe Compriſing, was not good to (hay Poynding of the Ground for 
* Wihe Annualrent, but was ſufficient to ſtay Removing upon the Compriſing, and 
1 Wit wasnot reſpected, what the Compriſer anſwered, that the Compriſing oughe 
| Wi be drawn back to. his own Cauſe, viz. The time of the Infeftment of the 
5 WWb0ovalrent, afcer which time he Alledged, nothing could be done by the 
» Wiiranters thereof, that might derogat to the Effe& thereof, which was Kepel- 
kd; neither was it reſpeCted what he Replyed, that the Ground might become 
wanſwerable to pay the Annualrent, and ſo the Houſe becoming ruinous, he 
lt effectually Compriſe the Property therefore, wherein as the Author of 
tt Annualrent could not Imped the Removing, no more could the Tack(- 
han qui Labet canſar ab eo, which was alſo Repclled, Gibſon Clerk. Yid. Feb. 
7, 1630, Helen Scarlet, at the end of that Deciſion, | 


Grierſon contra Gordon of Troquhen, March 10. 1630. 
No Order of Redemption, the Defender quarrelling the Inſtrument of 
| Confignation , Becauſe it bare not, That the Money was numbered and told, 
fire it = conſigned, as all ſuch Inſtruments bears 3 and rherefore Alledged, 
at the Order ought not to be ſuſtained, ſeing Redemptions are Stri@i//ami 
lis, The [Lords Repelled this Alledgance, becauſe the Inſtrument bore, That 
Redeemer wade offer of all and whole, that Sum contained in the Reverſion, 
and that he conſigned the ſame, which Words ( of all and whole) 
he Lords Found Supplied the not Numeration, and for want of the other | 


- ords, they would not caſt the Order. Ador, Alter. Belſbes, Hay Clerk. 
(- Doftor Lind(ay contra Town of Edinburgh, Bodem die. 
bi Bi He Town of Zdinburgh, being Debitor by an Heretable contra, to 


umquhile Thomas Heriot, in the Sum of 100co pounds, to be payed upon 
equiſition at three ſeveral Terms, who having required for the firſt Terms 


hat WW yment, which was againſt YV/hitſunday 1629. and he having deceaſt before 
the WT Term, the Doctors Wife, Siſter to the DefunR, his Executrix, and his 
it- WFother as Heir, contending for that firſt Terms Payment, and for the Pro- 
et- Wſof the whole Sum, which by the contra was not due to be payed before 
[1 FViifunday, before which the Creditor died, The; Lords Found, that 
on- WF faid Sum payable at the firſt Term, vis. 5000 merks became Moveable, | 
red WP) the (aid Rc<quiſition, made before the Term,and in reſpe? thereaf, and that 


Creditor died before the ſaid Term, they Found, that the ſame,..and ſo 
ed, ue of the Annualrent as effeired to that Part of the Sum, which was Move« 


und WT, pertained to the E xecutor of the DetunR, and not tohis Heir, -and that 
udg- WF **{t of the Annualrent of the go0co pound, albeit: the ſame Annuglreng: 
tor. BS allo payable at the ſaid Term, before which the Creditor died, as faid ig,. 
629 Witue to the Heir, and pertained not to the Executor, ſeing the Defun& fur- 


d not the Term, at which he might have craved it, and ſo thathis Ex- 
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ecutor could no more ſeek it than himſelf, and the reſt of the Principal Syn 
was Found alſo due to the Heir, and not to the Executor; for the Contrag 
Orcdained, that Requiſition for each part ſhould be made before the Terms,t 
which the payment of every Part thereof ſhould be made ; But it might be 
Alledged,' that the Executor hath alike right to the reſt of the whole Sum, ag 
to the firſt Terms payment of the three, ſeing the Creditor dicd before the 
firſt Term, and thereby the clauſe of the Heretable Security, contained inthe 
contra, might appear to be no more profitable to the Heir, for the other 
two Terms, than for the firſt; the Creditor not living while thatClauſe might 
take effe&t, and albeit Requiſition was made,by the neceflity of the condinan 
Required by the ContraR, for the firſt Terms Payment, that Inferrcd toihe 
Executor no prejudice, becauſe the Executor might alſo Kequire before any 
Term, at which he Required payment, as well as the Heirz Likeas, it might 
alſo appear, that the Executors had no more Right tothe Annualrents cf that 
Part of the Sum, for which Requiſition was made, thanfor the reſt, becauſe 
the Creditor ſurvived not the Term, whereat be might have craved the An. 
nualrent thereof, no more than the reſt of the Annualrent, ſo that the Rea-M:| 
fon is alike for all : for the Executors Right is alike tor all quoad hoc, thatt 
Creditor lived not while the Annualrent might have been craved by hicſlf 
and fo that thereby his Right fell to his Executors. But it was ſo Found, a 
is above written, becauſe the Contratt was very ſtrialy conceived in Here 
table Terms. Actor, Lawtie, Alter, . Cunninghame, Gibſon Clerk. Vid, J; 
8. 1624. Col. Henderſon and the other Caſes there, Feb. 124 1623. Wallace, 


Town of Edinburgh, contra T, Leith, March rx, 1630. 

| He Town of Edinburgh, having acquired from. the Laird of Reflalri 

Barron of Leith in anno 1398. a Writ, or Bund of Servitude, where 
by he, . as Barron, and Heretor vi Leith, for him, bis Helrs and Succellor 
Renounced in Favours of the Provoſt, Baillies, Council and Community « 
Edinburgh, all Priviledge of Girnilliog of ViQual in Leith, or Baking, « 
keeping of. Booths for Selling of Wares within: Ze#th,or holding of Mercats 
Which Evident being Confirmed by King James, and Ratified. in Parliament 
16231. And Leith being Charged thereon, to D«fift- conform thereto ; anc 
they Suſpending, that Writ could not be. found a Servitude, which was Realif® 
to affe& their Houſes, wherein they were Infeft, with all Priviledges andiF"* 
Liberties bearing #0 Servitude. And if it ſhould be Found Obligator, i 
was only againſt the Maker, and his Heirs, and could not ſtrick'againſtthem 
who were nr Succeſſors, to the Rights of their Dwelling-Houſes and Te 
nements, whereon they had builded Kills, Cobles, Bake-Houſes,” Brew-HoulF” 
es, and all other Eaſements, meet for their Calling; and which they had uſc 
thirTen or Twelve ſcore years by: paſt, withoutInterruption,in full Liberty,wi 
out Claim of any ſuchPriviledge,or Servitude by the Town of Edinbvrgh,ſoti 
if it were a Servitude Real, as it is denyed, yet by theſe Tenſcore years Defuc 
tude, and _ contrair uſing of the Liberty of-Baking, Brewing, Girnylin 
of Corns, &+. but Interruption ; the Servitude, if any had-been, was Pre 
ſcribed, and alſo that they were-Infeft in their ſeveral Lands, with all Lide 
ties, by the Town of Edjzburgh themſelves fince that Alledged' Servitude 
making no Reſervation thereof, in their Infefiments; -and that riot only fin 
the Servitude, but alſo'fince the time' whereat they Acquired from the Lait 
of Reſtalrig, the I of Leith;by the which Atquiring of the Superib 
ty,fince the Servitude,the-Servitude was in efftt con ounded' with the Supe 
rity, and the Inhabitants of Leith, having Acquired Right of thir Lands ro 
the Town of | Ediwbnrgh, ſince their Purchaſing of ithe Superiority, there 
the Servitude was extinguiſhed, and could not affe& their Land : Attou 
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It would not be reput a Servitude, becauſe it tended notto the weel, nor for 
thcGood of any Predinm Dominans, without which noServitude can inLaw affect 
medium Servians, and this kir.d of Servitude is againſt the Law of nature, 
ard all common Law ard Equity, to Prohibit the Indwellers at fo publick 
a Place, the cliet Port of the Kingdem, and where the greateſt con- 
curſe of the King's Subje Qs are to uſe this Lawful Trade of buying of Vicual, 
andSelling to the Leidges,and tended toProhibit all Barrons, Lords and Gentle- 
men of the Countrey, to have any diſpatch of their Victual in Leith, where 
there is, and ever has been greateft diſpatch; for if the Indwellers in Leith 
may not Girne] ViQtual, it 1s alike to prohibit them to Buy and Sell, which 
has been ever their calling:-For when 1t 18 bought, they may not lay it up in 
nels, and the prohibition of Girnelling ought only to be extended to ſuch 
Gunelling, as 1s Cone to keep Victual to any Dearth, from which they were 
content 10 be Prukibi ©d, and if any other Girnelling ſhould be Prohibit to 
them, ard the only Fower thereof Found to pertain to Edinburgh, it 
xould tend to make a Monopoly, and to force the Gentry to Sell their Victua 
{ll at w hat Prices Edinburgh pleaſed. The Lords, afterthat the Town of E din- 
(þ ha declarcd,that they were content that this Writ and Prohibition ſhould 
tio extend, but that the Indwellers in Zeith might Set their houſes, for Gir- 
td to Gentlemen, ard all the Leidges,and that the whole Subjefts, except 
th, might Girne] Victualin Leith as they pleaſed; and alſo that the Indwel- 
in Leh might Buy and Sell, and Girnel Vittual, and bake Bread all for 
far wn vſe, but no further to Block and Scll again, after they had Girhel- 
d the fare, without licence of Edi»bargh,Found the ſaid Servitude to beRea), 
d nut to be Perſonal only, butthat it affected all the Houſes in Leith, dif- 
med fince the ſaid Servitude, And Found the ſame lawtul, notwithſtanding 
lhe 2bove-written Reaſons,in reſpe& the ſame was bothConfirmed by the 
ie, ard Ratified in Parliament, which being ſo Corroborat, and that it was 
queſtioned, & agitat within the years appointed by the Act of Patliament 
21. Anent Preſcription ( which took away the Preſcription of the Civil 
aw)and therefore Found the Letters Orderly proceeded.z But the Lords de- 
ared, that when any ARion ſhould be purſued by ReduQtion againſt Leith, for 
y Faltor Deeo,done againſt that Prohibition of the Servitude, and againſt 
MWhiisSentence,that they would conſider thereof, if it mightImport aContraveening 
the ſaid Prohibition, and would Judge thereof, according to the quality of 
& Fat and Deed, and the Extent thereof, if it came under this Probibitjon. 
3H liew, In this Proceſs, it was Found, that a Servitude fo conſtitute, nei- 
Wt needed any Reddenedo to be expreſt in the Writ, whereby it was Conſtitut, 
her needed Seafin, and being of the Date 1398. Found it not null for 
ant of Witneſſes in that time, being Sealed and Subſcribed by the Party, 
d when there was no uſe of Witneſſes, Attor, Advocatts, Nicolſon, Stuart, & Bel- 
Alter. Mowat 8 Cyraig.Gibſon Clerk. For this Queſtion;/id,l.Sz quando\.,Cune 
domo TAY ſervitwvindicet ur. qui d, fee loquitur de Jervitute,qua probibetuy quis ha- 
e aliquid ftum vel poſirnme in loco vel fundo ſuo, invito Domino, Jtem, vid, |. 
1. ut. de patis imter empl% & debit. compoſit. Tit, 54. Lib. 4. C. Qua lege 
Or fttwitur paGums valere, quo venditor fundi paciſcitur cum emptoye, ne liceat 
ur! monumentuns conſtituere in fundo vendito, vel alio modo, humano jurieunt 
re, G-vide gloſſam ad harc legem 3 vide etiam |, venditor. 50. ff, communia 
lor: qu@ lex aicit, paum 4 venditore, in venditione faTum, ne liceat emptori 
Wn in 11/a parte Maris, tenere emptorem & ſucceſſores ejw#s in illd fundo : ubi 
I .&c.Sriburt quod valeat iſta conventio,ut obligeris In ſucceſſores ti non an. 
" fit aliqua ſervitus, cum non ſit prediums dominant ; unde ſt tn promitlis 
id te fahurum wel non faBurum in publico, per quod uſu aliorum non impedia- 
kd tun tantum, iſiud pattum _ Vid, 4 Feb.1630, inter eoſdem; 
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L. Lochmabony contra Rollock, Eodeme die. 

He Lords having ex officio, for their better informationand tryal of the 
Cauſe betwixt the Partics, Ordained ſome Witneſſes to be Examin. 
ed, Found, that albeit the ſaid Witneſſes might be declined in Law from 
being Witneſſes againſtthe Party,who opponed to the receiving of them, yet 
that they ought to bereceived, but Declaredthat in the adviſing of the Caule, 
they would not only conſider of their Declaration, but alſo that they were 

ſuch perſons as in Law were declinable. Hay Clerk. 


Scongall contra Dowglaſs, eMarch 12. 1630: 

Lexander $cougall having recovered Decreet againſt Alexander Dowgllſ; 
A Margaret Inglis his Spouſe, for the Sum of 28 pounds,for the price of Wares 
cuteſt to be received by her upon her Oath, being referred thereto, andalſo Ml | 
her Husband holden as confeſt thereon; and ſhe being charged to pay af. i | 
ter her Huſbands deceaſe, and Suſpending, the Lords Found, that that Dei ! 
creet, albeit given againſt her ſelf, and for Gear confeſt to be received by herſifl © 


ſelf, and albeit the Sum was ſo ſmall, yet being recovered againſt her and her l 
Huſband, and ſhe having a Huſband at the Receipt of the Goods, ought te ® 
be Execute againſt her Husbands Heirs and Executors, and not againſt her (el l 
and therefore Suſpended the Charges againſt her. G7b/on Clerk. Yid.20 Noni © 
1630. Rutherford contra Halcro, : 
Somervell contra L.Drum, Eodem die, n 

| Father being Infeft in an Annualrent out of Somrervel of Dry 4 
Fathers Land, to be holden of him and his Heirs Blenſh for payment offi 
Penny 3 and the Charges being Execute upon the Retour, as Heir to his FM 4; 
ther, to enter him thereinz and being Suſpended by the Superior, that Wy, 
could not receive him, while he payed 7d quod jure facere tenetur, as his Retofli,; 
bearsz which he Alledged to be twoyears Duty ot the Annualrent it (cl, WN.,; 
ing it had no other extent,in reſpeR the extent of the Retour bore,qued /eip) by 
valet, being an Annualrent out of the Lands, and therefore that the Sup hey 
or ought to have the double of the Retoured Duty, at the Entryot the VIIMW i, 


ſal, which was two years Duty of the Annualrent, This Reaſon was not 
ſtained, for the Lords Found, that for the Entry of the V aflal, neither one r 
two years Duty could be craved by the Superior, but only the Blen(h-D 
of the Reddendo,therefore the Letters were Found orderly proceeded. Ac 
Nicoljon. Alter. Hay Clerk. Yid. 3 February 1631, Thomas Ogrie, 
March 1631, Somervel, 27 -{ emo 1630. Peebles; 


Biſhop of Aberdene contra his Vaſlals, Fodeme die. 
He Biſhop of Aberder's Baillie having Un-lawed ſome of the Vallal 
the Biſhoprick, for not Compearing to Anſwer in the Biſbops 

Courts ; And ſome of the VaſſalsSuſpending the Charges Execute tor pay 
of theſe Un-laws, upon this reaſon, that they were Infeft in the Lands inf 
cum curiis, and for payment of a Feu-duty nomine Feudifirme, and tt 
by were not ſubje& toanſwer at his Head-Courts, The &ords Found, 
Feuars,who were Infeft for payment ofa Feu-duty nowine Feudifirms, forts 
Lands pro omni alio onere, were not ſubje& to compear in their Over-k 
Head-Courts, they not being Cited, nor Warned — and fo for ti 
not compearance that they could not be Un-lawed: Forthe Lords Foune f 
Vaſſals holding their Lands by Ward holding, by the nature of that bolc 
are holden, and obliged boc ipſo to appear in their $uperjors Head-Courtyv 
out any ns, or Citation, whereas the Vaſlals by Fey or Blenſh-hoic 
by the nature of that kind otholdin (except it be otherways provided by 
Tenor of their Infeftments Jare not obliged to compear at the Superiors PIN R 
Courts, nor at no other Courts, except upon particular Citation 1a" ive 
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made to them, in cafes where they ought to compear to anſwer there; In 
which caſes being ſo cited, their Infeftments do not always exeem them from 


their Overslords Jurisdigion, Gibſon Clerk. Yid, 3 March 1630, Lo. Lorn, 
& 22 July 1631. Sir Robert Dowglaſs contra Kellie, 


Sempill contra Mcniſh arid Dol ze, March 17. 1630. 
Ne M<*niſb, Son to umquhile Robert M*niſh, and Agnes Dobie his Re- 
lit, Exccutors Confirmed to the ſaid umquhile Robert, having obtain» 
ed Vecrect againſt Joby Sempil, tora Sum owing by him to the DefunR; and 
he Sulpending upon paytnent made to M<rifh, one of the Executors, and pro- 
ducing his Acquittange thereon ; and the Relit who was Coeexecutor, and 
a had obtained the Sentence with the other, Alledging, that that Diſcharge 
= would only liberat the Suſpender of che one half of the Sum,and that the other 
© W half was yet reſting to her, ſeing the one Executor could not Diſcharge but 
4 his own part z And the Suſpender Alledging,that the Acquitrance,albeit grant- 
Ne ed unly iy one of the two Executors, yet ought to liberat him of the whole 
Debr, ſeing he had payed,and might pay the whole Debt to any one of them, 
and he needed not tobetroubled in fecking them both, and to pay a part to 
ik one of them, but they ought to compt amongſt themſelyes anent their Re- 
cipts, and the Executors and the Debitors ought not be troubled with any 
thing, which was betwixt them; for ilk one of them having found Caution in 
teTeſtamert, thereby the Debitors ought tobe found in #10, and that they 
wght lawtully pay the whole to any of them, The Lords Found, that ſcing 
two were Confirmed Executors, that payment might be made to the one only, 
«the equal halt of this Debt,and would not ſuſtain the Diſcharge,given by one 
dthe two Executors, for the whole Sum, bur only to liberat of the half; and 
teratber this was found, ſeing the Decreet for the Debt was recovered at 
bokcheir jnſtances, and Decerned payment to be made to them, not bearin 
wjuGly and Jeverally : And it being further Alledged, that. the Diſcharge 
ould not liberat for that Executors own half, who gavethe Difcharge. ſciog 
te was interdyted fc rjuſt cauſes, and which Jaterd:Qion, with the Publica» 
tion (hereof, was inſtantly verified. This was not received hoc loco by way of Ex- 
eptionand Suſpenſion, but reſerved by way of ReduGtion promt de jure, Actor, 
Moza, Alter, Lawtie.Scot Clerk. Yid. March 24. 1630.Betwixt the ſame Parties, 


Horſeburgh contra Frank, March 18, 1630, .. ,.. - 
[34k upon his Intefrment having obtained Decreet againſt the Poſſefſors 
L cfa Tenement ip Peebles, for payment of the Maills thereof to him of 
ie year 1627, In the which Decreet the Liird of Horſebwrgh Compearing, and 
ited for his Intereſt; proponed Detences, which were diſcult, and Sen- 
Ke piven,he Compearing z And this Decreet being Suſpenged upondouble 
opnding againſt the Obtainer, and the Laird of. Horſeburgh who: proponed 
der Defences, and produced other Rights ro the Lands,than theſe which were 
poned and produced for him in that other Proceſs, , and the other Party 
onIng his Decreet given againſtbim Compearingz the Lords Found,in re- 
it of the toreſaid Decrect given againſt him compearing, at the which time 
fences upon the right now produced, were then competent, and were 
then proponed z therefore being then competent and omitted, that it 
It not nu to be received 3' therefore Kepelled the ſame, and Qrdained 
dtainer of the Se: tence to be anſwered and obeyed. Actor. , Aker. 
we Major. Hay Clerk.” Fid,'20' Decemb. 1622. Knox, and the other caſes 
& 19\March 1628. Lamb contra Blaikburn, 2$ Feb. 1628, Glen. 

_ La. Maxwell contra her Tennents, .Eodew die. - py 
iRemgving Lady Maxwell contra her Tennents, (he being Served, and 
ou 4 Precept of the Macers _ whom ſhe was Served,'being _ 
S({y ne 
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ned to her Terce,produced the Inſtrument of Kenning for her Title ; and the 
Mr. of Teſter's Son, who upon Compriſing from the Heretor was Inteft by pub. 
lick Infettment in the Land, and by vertue thereof divers years in Poſlefſion, 
being Alledged to be a neceſſarParty, who was not Warned nor Summoned, 
as he ought to have been to this Purſuit 3 and alſo it being Alledged,that the 
Kenning, without produRion of the Service, could not bea Title to the Pur. 
ſuer for this Purſuit. The Alledgances were Repelled, and the Kenning Foung 
enough to inſtruR this Purſuit as a Seafin, without neceſſity of the Charter or 
Warrand thereof; and that there was no neceſlity to produce the Service, or 
to Warn the Compriſer, albeit Infeft and in Poſſeſſion, no more than there 
was neceſſity to Warn the Earl of Nithſdale Heretor, from whom the Lang, 
were Compriſed, who was the Heir, or appearand Heir of her Husband, by 
whoſe deceaſe ſhe hath right to her Terce. Actor, Dowglaſs, Alter, Sharp, Hy 
Clerk, Yid.15 March 1632, Relift of Feitch of Dawick, 


Laird Haddo contraL. Ludquhairn, Eodem die. 
. Haddo a Minor within 21 years having obtained Decreet againſt Zud- 
quhairn his Curator ſine quo non, durante Curatels, and without concourſe 
of any other Curator, for delivery of the Writs of his Lands to him z and Lad, 
quhairn Suſpending,that during his Office he could not be compelled to deli- 
verthe ſame, eſpecially ſeing the Writs were all Exhibite before the Lords, 
and that they were in cuſtody in the Lords Clerks hands and that the Office 
of Curatory was not yet expired, and that there were Actions of Tutor-compu 
hinc indedepending betwixt them, before the ending whereof the Evident 
could not be given up to the Minor, for they behoved to be alſo patent for i 
ſtruQting the Articles of the Account. The Lords Found, that in relpe thi 
Writs were conſigned in their Clerks hands, and that the Office of Curat 
wasnot yet expired, that the Curator could not be compelled in Lay to de 
liver the Writs to his Minor, but that they ought to remain there while tl 
Minor was Major, whereby the Curator might have a valid Diſcharge there 
on, which he could not lawfully now give, and would not ſupply it by Ca 
tion : And becauſe the Minor deſired, that he might have up the Evidents « 
ſach of his Lands as be held by other holding than Ward, whereby be might 
obtain himſelf Entered and Lofeft in the ſame,and ſo eſchew the danger of Ne 
entry. The Lords Found ( albeit the Curator and his Cautioner were lyab 
for theſe dangers tothe Minor) yet to eſchew ſuch prejudiceto the Minor, at 
that he might not be put to ſuch Aion, that he might borrow, and take! 
on truſt from the Clerk any of his Writs whereof he had uſe, and which | 
would defire for that effe&,upon good ſecurity to the Clerk,to,re-deliver t 
ſame to him again,at the day unto the which they ſhould be borrowed. 1! 
was done toeſchew the Minors prejudice z but in Legal' manner they Fou 
by Proceſs,that the Minor could not crave them, the Curator not being | 
moved, nor purſued as ſuſpe& ; for the Minor had diverted from. hisC 
foreſaid, and was Married without the Curators advice, whereby they ag* 
not 1n their buſineſs, Aftor. Nicolſon & &Mowat. Alter. Stuart & Burn Vl 
Gibſon Clerk. Fid, 29 cMHarch 1631, L. Haddo: 23 Jwly 1629. betwixt it 
ſame Parties, 
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| Dalgarno contra Forbes of Byth, Eodem die. 
/A Womanbeing madeAffigney by her. own Son Patrick, DalgamytoG® 
| Debts adebted by. umquhile Forkes of Bzthherown Son allo by 206 | 
Marriage,to divers hisCreditors, which Creditors hag made the ſaid Patrick 
garno her Cedent Afligney thereto;and ſhe purſuing Regiſtrationof thele Þc 


againſt the Heir.of theaid-umquhile Burbes of Byth: Debitor thereof, W! 
1 the Defender Compearing, this Defeace- was found{Relevantby the 
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to top the Regiſtration againſt the Heir of the DefunR, at the inſtance otthis 
afigney conſtitute by the Son, who was made Afſſigney -by the Creditors, 
becauſe it was offered to be ry. the Aſſigney Dalgermo was Executor 
tecerned to the Defun& Debitor; which DefunRs Teſtament being Confirm- 
ed, the free Gear thereof amounted to greater Sums than would fatisfie the 
forelaid Debts, whereto he was Aſſigned by the Creditors 3 and he being Exe- 
cutor, and the Teſtament containing more free Gear than would fatisfie the 
Debts acclaimed, and being Confirmed, and he Decerned Executor before the 
xquiring of the d{{igration from the Creditors 3 the ſaid Afignation made by 
hemto him, muſt of neceſſity be converted for the well of the Defundts Heir, 

 Eybomin Law the Exccutor 1s obliged to relieve of the Defun&ts Debt, fo far as 

\ Whe free Guar of the Teſtament extends to, and no other Aſſignation can be 

 Woade by him to any other afſigney, which might prejudye the Heir of that re» 
het, which the Purſuers Cedent, being Exccutor, was vbliged to give him of 
the Detunds Debt, by the Defuntts Moveables. This Alledgance was found 

. xelevant again(t this | Kaya albeit ſhe anſwered. that ſhe was a ſingular Suc- 

, e{ſor, and that her Cedent was anſwerable, and had found Caution in the Te- 

1 Wien and the Detender might conveen him tor any thing wh: rein he was 

" Wiliged in Law, for which this Purſuer could not be lyablez for he might Al. 
kdge, that the {ree Gear was otherways exhauſted, or that after diligence, 
te Gear of the Te<ft2ament was not recoverable, which ſhe could not know, 
ad was not competent,;to her to Alledge 3 notwithſtanding whereof 
te Alledgance was tound:Rglevant to meet this Aſhigney, as it would have 
whe Executor, who was.Cedent, and the firſt Atf:gney conſtitute as ſaid is. 

Wor Faird, Alter, Loymonth. Gibſon Clerk, Vid. infra, Hart contra Hart,& penult 

#51630. L. Carnzosſie, where Heretable Debts ſhould be payed by the Heir, 

dibe EXecutor relieved thereof, & contra,the Executorſhould relieve the Heir 

{Moveable Debts, which differs as appears from this Deciſion, 


Hart contra Hart, Eodem die, 

Mquhile Mr, Fohn Hart,as Cautioner tor Patrick Hart his Son,who was 
Principal, being obliged in 1000 merks, for which he being diſt:eſt 
the Creditor, he borrows the Sum trom Eupham Wilſon and pays the Debr, 
d gives Redeemable Infettment of his Lanos to her for her Security, thereaf+ 

the ſad Mr. Fohn,who payed the Debt as Cautioner, in his Teſtament 
es his Son Patrick who was principal Debitor toreſaid his Executor, who 
confirmed E-xecucor to him z thereafter the Heir of umquhile Mr. Fohn, 
ole Lands were engaged tor theDebt as ſaid is, Purſues Patrick the Principal, 
relieve him and his Lands of the toreſaid diſtreſs : In which. Proceſs the 
| ThiW**ocer clothing himielt with the ſaid Fxecutry, the Lords Found that the 
Foul ® of the Cautioner had no Aion tor Reliet againſt the Principal , tor ak 
og ai bis Father the Cautioner,to whom he was Heir, had payed the Debt, and 
Cura tbe Payment was made by that Money,for which he gave Heretable In» 
yagr "<P out of his Lands, yet thereby the Heir had not the Right of that 
Mir tf competent to him, a!beit his Lands were burdened therewith but they 
ixt NG that the Right of that Relief pertained to the Executors of the Cay- 
and who had the only. Intereſt to ſeek the ſame and conſequently they 
0d, that rhe (aid Principal being nominat Executor and Confi:med ro. the 
yJuc, who as Cautioner payed the Debt, the ſaid Reliet was Contoundced, 
v.02 Right to ſeek the Reliet,as being Executor.and being the ſ-me Pet- 
Wh ſhould make the Relief,beitg the Principal,and fo oblig'd ro relieve 
>U10ner,and ſo he was both Crediror and Debitor; but 25 to this x of th 


rickd 


he Heir was excluded from the Right thereof, yer rhe Creditors of the 
iQ vill have Right thereto againſt the faid Execuror, or may de { 

"Ut Executor Dative ad omiſ(ſa, it it be not confirmed in che principal Pe- 
S(l 3 ſtamenf, 
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ſtament- ARor, Alter, Stuart, Hay Clerk, Yid, 20 Decemb, 161 
Menzies. 10 Fuly 1628, Cant contra Edgar, and the Caſes there, 10 7,1, 
1629, Wardlaw contra VWardlaw, Penult, Fuly 1630, L, Carnowfie, aud the 
Caſes there, 

Chiſholm contra L, Torſonce, Eodem die, 
I* 2 ReduQion of a Poynding Deduced by Pringle of Torſonce of the aig 
4J Chiſholm his Goods, becauſe the ſame were not lawtully Appryſed, neither 
at the Head-Burgh of the Sheriffdom, nor yet at the Head-Burgh of the Re. 
gality,within the which the Lands lay where the Goods were apprehended,n;z, 
neither at Edinburgh,nor Kirkliftoun,which is the Head-Burgh of the Regalj 
of St, Andrews, within which the Lands of the Bailliary of Stow lyes, in whi 
Bailliary theſe Goods were Poynded. And the Detender Anſwering for Suſtain. 
ing of his Poynding, that he offered to prove, that the frequent Cuſtom ig 
the Country was, that Goods within the Bailliary of Srzow, were ſtill Poynded 
and Appryſed at the place called which is the place where the 
Goods libelled were Poynded, and no uſe has been to drive Goods to Xirl/j. 
town there to be Appryſed, This Exception upon the Cuſtom was Suſtain- 
ed to tleid the Reaſon: tor the Lords would not Reduce the Poynding for 
not driving the Goods, ſuch as Kine, and Ews with Lambs to Xirllifowy, 
being 20 or 24 Milesdiſtant from the place,where the Goods were apprehended, 
and where they were Appryſed, for by that Deed the Goods fo driven migh 
be undervalued, and the Debitors ſelt thereby prtjudged , neither was it re 
ſpeed that the Purſuer RE that Poynding Execute by vertue of the 
Baillie of Stows Precept, migkt be Execute at the place of this Poynding, anc 
that thatwas the uſe 8& Cuſtom only keeped in tach Poyndings,bur in Poynding 
by vertue of the Lords Letcers,as this was, the uſe was ever to Excecute ther 
at Kirkliſtown z which Reply was not Suſtained here, the Aion tending ti 
Reduce 2 Poynding, Deduced for a lawtul Debt, whereby to make the Crecirc 
a Spuilzier, whereas neither the reaſon bore, nor was there any thing Alledgei 
againſt the Debt, for the unlawtulneſs thereof, nor yer to purge the ſame, nd 
that the Goods Poynded were undervalued and Poynded within the worth, « 
for leſs prices, Aor, Alter. Sandilands, Scot Clerk, Vid, 3 Fn 
1630, betwixt theſe Parties. 


Crichton Stabler contra Pirie, Mayxch 19, 1630. 

Þ* being Charged to deliver certain Quantities of Straw to Crichton Art 
conform to his Bond, and the other Suſpending, becauſe by his Bond 
he was obliged only to deliver the ſame betwixt and May, which was not 
yet come. And in caſe of Failzie, to pay a penal Liquid Sum, which hew 
content wRye the day, aud fo he could not be compelled to pay, or deliv 
the Straw. The Lords Found, thatthe Subjoyning of the forcſaid penal Sur 
in caſe of not delivery, liberated not the Debitor from fulfilling of that,wii 
was Principally Deduced in the Obligation, bue that notwithianding oftt 
Proviſion of the Failzie, he ought to fulfil the Obligation, by and attour t 
DG = the Failzie, but Superceeded the Execution, while the day call 
erk, 


Fames Hay of Tour-lands contra L. Auchnames, Eodem dits 

T was Found,thata Declarator of Non-entry needed not to abide Conti 
ation,the Superiors Seafing being produced of theſe Lands. Hay Clerk 
Merch 23.1630.betwixt the ſame Parties. as alſo L. Kilbirny contra Ker, 9 


| Broun contra Mitchel, Eodeme die. mo 
[ Decreet before the Sheriffs of Edinburgh was ſuſtained, Decerning ? 
to pay to the Owner a Sym of Money yearly, for the uſe of bis We 
lomcs for the Smith-Croft. | 
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x = Murray contra MekenJjie of Lochsline, March 20, 1630. 
ly Reduction of a Tack Set by theSubeTackſman,Purſued by the Principal 
he Tackiſman againſt him, to whom the Right of that Sub-tack was Tranſ- 


terred avd Dilponed, no Party being Conveened inthe faid ReduQtion, but 
only the ſaid Aﬀfigney made thereto. The Lords Found, that the Sub- Tack(- 
mans Heir, or AppearandHeir to repreſ.at him ( himſelf being dead ) ought 
to be called to the Reduction of the ſaid Tack 3 and that it was not enough, 
to conveen the Ailigney,who had the only Right to the ſame for that Writ 
being quarrelled, ſme ought to be called, to Repreſent him whom that Writ 
concerned, and who was to be preſumed, to know more for ſuſtaining there- 
of, than the Ailigney could know; Therefore no Proceſs was Found, while 
hisHeir, or Appearnd Heir were Summoned. Hay Clerk. Fid. March 5. 1630 
E, Wigton contra E. Cajſls, July 9. 1630, Fiſber contra Brown, and the Caſes 
there cited. 


John Stoyk contra Thumb, Eodem die. 

Ertain ſpecial Controverſies betwixt thir Parties, being particularly ex- 
preſt, and therewith all other Queſtions betwixt them generolly, what- 
ſowever they were, being ſubmitted ro Arbiters, who having Decerned, the 
Decreet was quarrelled by way of Suſpenſion as null, becauſe in one Article 
of the Decreet, the Juiiges had referred the payment of the Taxation, whes 
ther of the Parties ſhould pay the ſame, to the Judgment of two Lawyers, 
one to be choſen by each Partie, by the which Reference, they not deter- 
dining upon one Article controverted, the whole reſt of theDecreet was null z 
brthe Suipender Alledged, that the Judge not D-ciding in all the Queſti- 
on, but & mitting one to others, which they coul.1 not do, after they had ac. 
tpted on them the Decifion of all, thereby the Decreet is null: for the 
which he Alledged, £Z, qualemw. ff. deReceptis,and the other Party Alledging, 
that the Decreet could not be null in all the Articles, albeit it were yeilded, 
that it were null 1n chat head, becauſe wtile per inutile non vitiatur, eſpecially 
ahi capita ſententie ſunt ſeparabilia,as in this Caſe, The Lords Found the fore« 
laidArticle ot the Decrcet Remutting tothe Lawyers,to Determine on theTax- 
ation,rendered not the whole Decreet null, becauſe though the Civil Law,and 
Reaſon declares ſuch Clauſes to make the whole Decreet null, where any 
Article ſpecified in the Submiſhon particularly accepted, to be Decided by the 
Arbiters, is not decided, but referred to others, quo caſu nulla eſt ſententia, ex- 
cept by the Power of the Submiſſion the Judge has Warrand from the Party, 
ſoto refer the ſame to others,es pro hoc facit Lnon diſtinguimw:32 $, quaſitum eit 
ff de Receptis, &c. Vid.1. qualem 19. y. dicere,&+ L.quid tamen 12 ff, codem.ex quis 
bw ſcire licet an ſententia lata ſuper quibuſlam rebas compromiſſi ſuper aliis auter 
an lata,valeat in iis, ſupra quibu2 lata eſt, but in this Caſe queſtioned, viz, ar 
nent the Taxation, it was not ſpecially Submitted, but mentianed in a Clauſe 
of the Decreet, ſo that the Law militated nor againſt the ſame z, Likeas the 
Party renunced ſimply that Clauſe, and all Intereſt and Benefit which he caulg 
have by vertue of the ſame, or for Relief of any Taxation, fo that theng 
needed no Sentence thereon, albeit it had been ſpecially ſet down in the Sula 
illion, as jt was not, and therefore they Decerned as ſaid is. Giſh Clerk, 


James Hay of Tonr-lends contra L. Auchnames, March 23, 1630, 
dmer Hay being Infeft in the Lands of Carsbie, and others, by Diſpoſition of 
the Earl of Glencairs ( the Infettment being of the Superiority, Dilpoped 
bhia by the Earl of G/encairs Superior thereof ) Purſucs Auchnemer by bis 
aff Ounatar,to hear and ſee theLandsFound inNon-eotryzand.the Defender Alledg- 
s WA "that this Purſer as Superior, nor bis, Dovatar, had no Ri t th purſue 
UNon-entry Lybelledg becauſe that before oo was luteft in the ſai al act 
| S\ſ 4 
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by the Earl of Glencairn, the Defender was Seaſed in the Lands Lybelled, by 
vertue of a Precept dire, and granted to that Effet by the Ear], to ang 
in his Favours; and it being Controverted, betwixt the Parties if the Non. 
entry for all years Interveeniong, after the Precept given in favours of Auch. 
names , by the Earl of Glencairn, and before the taking of Seafin was purged, 
by granting of the Precept, ſeing the Defender Alledged, that the Sealin oughy 
to be drawn back ad ſwam cauſam, viz, the Precept granted, as ſaid is, where. 
by he Altedged, that the Superior had paſt from all Non-entry after the 
date thereof, The Lords Found, that the Superiors Precept purged not the 
Non-entry, for all the years Interveening, before the taking of Seafin by the 
Vaſſal, for only the Seafin, and not the Precept, purges Non-entry, other. I 
wiſe the Vaſlal after the Precept might ly out, to the prejudice of the Superi. I © 
or, as long as he pleaſes, for no Entry can be but by Seafin 5 But becauſe Y/ 
the Vaſſal was Sealed before the Purſuer was Seaſed in the Superiority, it wa Y® 
queſtioned, if this Right of Non-entry might fall under that Poſterior Seaſin 
tor the years Lybelled, which preceeded his ſaid Seaſin, or if the Right and 
Aion remained with the Earl of Glencairn, and fo it the ſame pertained tothe M!: 
Purſuer, by vertue of that Poſterior Seafin ; and it that Right ſhould extend Mt! 
to all the preceeding Caſualities, or only to theſe which ſhould fall after the 

date-of the Seafing Therefore the Lords Ordained the Purſuer, to producethe 

Diſpofition made to him, of that Superiority whereon the Seafin depended, \ 


' that thereby it might be known, what was comprehended therein. Thys Cauſe Wc 
being called, July 3. 1632. the Purſuer produced the Diſpoſition made by the Wis 
Earl of Glencairn to him,which extended to all by. gone Calualities preceeding Wir 


that Diſpolition, which were any ways competent to the Earl of Glencairy of 
before,and ſo that the Earl was denuded thereby, and that the ſame pertained 
to James Hay,and thereforeRKepelled the Defenders Exception, Likeas Junero, 
1531. In aDeclarator of Non-entry,L.K #lbirnie contra Ker, It was Found,that 
the Charter granted by the Superior, albeit for Sums of Money, and O- 
bliging the Superior to warrandice, yet would not ſtay the Non-entry, pur- 
ſued by the Donatar, ſeing there was never Seafin taken' thereon in the life- 
time of the Superior,Granter of the Charter,and it was notKeſpected what the 
Defender Alledged, that the Accident of the Superiors Death, which hirder- 
ed the Scafin, ought not to prejudge the Vaſſal, ſeing the Heir, Giver of the 
Non-entry, and to whoſe uſe it is Purſued by the Donatar, is obliged towar- 
rand the Charter, and will be forced to give him a new Charter, whereupon 
he may be Seaſed. This was Repelled3 For the Party may charge him to En- 
terhim, and 1f he ly Un-entred by the Superiors default, it will bave its 
own Conſideration againſt the Non-entry, but not the Default of the Vaſlal, 
if he charge not the Superior to receive him. Aor, 4dvocatus & Lanint, 
Alter, Stuars & Burnet. Gibſon Clerk, Yid. Decem. 24: 1642 Lo. Leſlie. 


Mr. Wil/iam Oliphant contra Earl of Marſhel, Eodem die. 
FT: a Redudion of a Horning, becauſe he dwelt within another Sheriff-dom 
viz. Linlithgow, and ſo ſhould have been Denunced at the Mercat-Crob c 
the Head. Burgh of that Shire, whereas he is Denunced at Edinburgh, within 
the Shire where he then dwelt not, and the Defender offering to prove, i" For- 
tification of the Horning, that he dwelt within Edinburgh, at the Mercat-Crols 
whereof he was Denunced, and ſo'Alledged that he ought to be preferred, 
for maintaining of the Writ, it being pro Fiſco. The'Lords neverthelcls Re: 
pelled this Exception, and preferred the' Purſuer, in'admitting of bis Reaſor 
to prove, that he dwelt alibi, which was done, becauſe he offered to prove Wl 
ſame by Witneſſes, condeſcended upon by him, which were oxvni excepirone me 
Jores, vizy Barrons, Adyocats,or Miniſters, albeit the Excipient offered to pr hi 
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his Alledgance, by famous un. ſuſpet Witneſſes. ARor. Preſens, Alter, N3- 
| WM wlon & Fletcher, Hay Clerk. Vid. Novem. g. 1632. Montgomery, 


The L aird of Wardis contra his Creditors, Eodem die, 
; He L. cf Wardis craving Proteſtation againſt a Summons, purſued a- 
T ginlt him by his Creditors, who were Infeft in his Lands of YVardss, 

and which Lands were Evicted by the Earl of Mar, whereupon 7 Y ar- 
dis had gottenRegrelſs againſt L.Balcolmy,& therefore the ſaids Creditors craved 
egreſs to the Lands of Balcolmy, according to theirProportion of theirWodler, 
painſt which Summons,thisProteſtation was craved,and thePurſuers deſiring a 
tay to be Aſligned, at which day their Procurators declared, that they were 
content, that it they Infiſted not at that day, that Abſolvitor ſhould be given 
ſmpliciier from that Purſuit, fſicklike as if after Proteſtation, they had been 
Sunmoned to Infiſt with that Certification. The Zords Found, ſcing the 
Purſuers ſelf was not preſent, to take the day with that Certification, that no 
luch day could be taken by, or Aſſigned to Advocats, which might bind their 
Parties, they not being Summoned for that effe. Aor. Stuart & Aiton, Al- 
tr, Nzcolſon && Lawtie, Hay Clerk. 


Mzrray contra Donatar of Commiſſar of Dunkel”s Eſcheat, Eadem die; 
R. Patrick Murray Donatar to the Commillar of Dunkell his fingle*Ef- 
M cheat, after General Declarator purſuinga Special, wherein he craved 
teLorn and Increaſe thereof, growing upon the Lands of pertain- 
ſy tothe Rebel yearly, of diverſe years, fince his Rebellion, and the Dona- 
wrtothe Literent of the ſame Rebe], of theſe Lands conſtitute by the Biſhop 
d Dankel/, of whom the Rebel held theſe Lands, Compearing, and Alledging, 
tt the Sums which theſe Lands were worth, and which they uſed to pay be- 
krethe years Lybelled, during the which years Lybelled, the ſame were La- 
bured by the Rebels ſelf, ought to be defalked yearly off the Cropts, and 
wphtto be Adjudged to the Superior, and to his Donatar, and the —_ and 
is Donatar had noRight theretoz and that the ſame came not under the ſingle 
lheatzind the Kings Donatar Alledging, that the fame fell under ſingle Ef 
eat, and that the Superior had no Kight for the by-gone years acclaimed, 
ecaule the Purſuit was for years of long time by-paſt, during the which ſpace, 
the Wie Superior made no uſe of his Liferent, nor acclaimed the ſame, but ſuffer= 
yar- WW! che Rebel to continue in Poſſeſſion, & facere Frudws ſuor, whereby the 
ng had Right thereto, asfingle Eſcheat, and not the Superior, nor his Do- 
tar, who has only obtained the Gift of Liferent in Jar. 1630. fince his 
it fromthe King, ſince which Gift of Liferent he may ſeek the Liferent,and 
utes of theſe Lands, for ſubſequent years, but not for the years by-paſt, 
& Lords Found, that the Superior, and his Donatar had only Right to als 
ay of the Farms the years lybelled, ſince the Rebel was year and day Rebel, 
lie Land was worth, and in uſe before to pay of Farm, and that yearly, of 
years as well bygone, as intime coming, and that che King's Donatar had no 
ht thereto, but only tothe teſt of the Cropt, and Increaſe of the Corns, 
W 0f theſe years , which Increaſe pertained to him, and not to the Superiors 
Matar: and it being Alledged by the Rebel, that the Expences Deburſed 
"the Labouring of the Land, Winning, Shearing and ColleRing of the 
"$;cxpended by the Rebel thereon; and alſo the Seed ſowen yearly upon 
*Iround ought ficklike to be Deduced yearly off the Increaſe acclaimed, 

the Purſuer Alled ing in the contrair, and ficklike the Rebel Alledgi 

beſides the foreſaid Defalcations, there ought alſo to be Defalked off the 
ad of the Cropt, and Increaſe of the Grouth of the Coras yearly, for the 
7 be was purſued, the Tiends, Taxation due to the King for the Lands, 
tte Feu-Dutie payed to the Superiors of theſe Lands, And the Donatar 
Tee Alledging 
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Alledging, that theſe ought not to be Defa]ked. The Lords Found all the 
Defalcations reaſonable, and Found that the ſame ſhould be Defalked to the 
Donatar,out of the firſt end off the Corns craved from this RebelzafterProbat;. 
on, and in the end of the Cauſe, except for the Seed of the Jaſt yearsIncrea(s 
acclaimed by the Donatar, which ought not to be Deduced that year, Ad, 
Nicolſon & Aiton, Alter, Stuart & Mcgill, Gibſon Clerk. Yid, June 26, 162, 
Advocas contra Excommunicants. 


eMaxwel contra Lord Herries, March 24. 1630, 

HeLord Herries being Bound to one Maxwel, by an Heretable Bond, in; 

Sum of Money, and to be payed upon Requiſition, which Requiſition 

as was expreſly contained in the Bond, ought to be made by the advice of the 
Perſons therein named, and no otherwiſe 3 This Bond being Comp. iſed by . 
a Creditor of the ſaid Maxwel, who required the Lord Herries to pay hin, Wj 
as Compriſer, ſucceeding in the ſaid Maxwels Place and Right, and there. W;, 
on the Lord Herries being Charged, who Suſpended upon that Clauſe inthe MW, 
Bond, thatRequifition was not made by adviceof theFriends,named in theBond, 
as ought to have been done, and-without which he was not ſubject in py. 
ment, The Lords Found, that ſeing this Bond was Compriſed by the Cred- 
tor of Maxwel; which Compriſcr was become Singular Succeſſor to her, that 
he was not ſubje& to that Clauſe, to make Requiſition, by the conſent «tthele 
Friends, who were adjoyned to the Perſonal Requifition, which might hive 
been made by that Creditor, in caſe the Right ofthe Sum had ſubfilted, and 
remained with her; For that Clauſe bcing ſet down for Perſonal Reſpetts, t 
take away thePower from theWomangto Diſpone, orUp-lift theSum, withou 
the advice of theſe Perſons,could not go out of her own Perſon, to affettte 
Singular Succcſlorgand to bind him to ſeek theirConcourſe thereto, whereto (hg 
was tyed 3 And it was not reſpeted what the Suſpender anſwered, that th 
Compriler could not have the Right otherwiſe tranſmitted to him, than his 
bitor had the ſame her ſelf, which being ſo affefted to her (ef, bchoved 
to remain ſoto every one claiming her Right, otherwiſe that condition woulc 
be Eluſory, and was un-profitably adje&ed:for then ſhe might have made one 
Alligney thereto, and ſo if the Condition ſhould not bind every one, whe 
ſhould obtain that Right, the Afſigney, albeit to the Debitors own uſe, might 
fruſtrate the meaning of the Bond,& without the Friends advice, lift upthe Sum 
and thereafter reſtore the ſame to her, to be uſed at her pleaſure, which were 
againſt the Intention ofthe Bond 3 Attour that Clauſe is not ſimply conceived 
in favours of the Creditrix, but it isalſo Introduced in the Debitors Favour 
who poſſibly would not have given the Bond otherwiſe, but with this expregn 
Condition, notwithſtanding of all which the Requiſition and Charge therec 
was ſuſtained, but the Execution was delayed to a Term thereafter, agal 
which the Debitor might provide to pay the Money. Actor. Alte 
Belſhes, Hay Clerk. Vid, July 12. 1631. Lady Huttonhal. 


Semple contra Dobie, Eodem die, 
| His is mentioned in the 17 of March,1630. where the Paywent Allecge 
| made to one of the two conjun&tExecutors,was ſuſtained to liberal fro 
the whole, and that the other Executrix, who acclaimed her own half ol 
Debt Alledged payed, could not ſcek any Part thereof, nor oppone t0 
Diſcharge, becauſe ſhe had Intrometted with her own half of the whole 000, 1, 
and with als much more, as the Debt now payed to the other Fxecut lag: 
extended to, which Alledgance was ſuſtained to maintain the ſaid Pay" þ, 
and Diſcharge; and it was not ReſpeRed, what the ſaid Executrix anſwerWhubi. 
that this was not pertinent to this Debitor to Alledge, that an Executor bad ity | 
trometted with more nor his own Part,and morethan the others: For thats 


proper to the Executors among themſelves tocompt thereon, and _ 
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MW would do in their own competent time : But this not being Alledged by 

MW the Co-Executor, it could not be proponed by the Debitorgwhich was Kepel- 

WH 1cd, and the ſaid Alledgance ſuſtained- For as an Executor may be Conveened 

\ Wl zone, where there 1s two, or moe þ xecutors, by the Creditor, for the whole 

MW Dcbt, if he have Intrometted with as much as may pay it, ſo may payment 

WW bc mide to on, of the whole Debt, where the other Executor has Intrometted 
with the like quantity, more than her own Part. Vid, March 17, 1630. be- 
wixt thir fame Parties , 


a The King and the E, Morteith contra 29. March and Penult 1630. 

\, FrerMature Deliberation, andReaſoning amongſt theLords,upon a Letter 
A Exhibit by the Earl of <Monreithto them from theKing'sMajeitzdivers days 

y Wt before; It was at length Found,that che Publication andProclamation of that 

n, W Letter at the Mercat-Crofſes of any Sheriftdom,within the which any Party hay- 

Wing Intereſt dwells, whoſe Right might beQuarrelled by theKing,withoutlntent» 

he {Wing of any Action againſt any Perſon, or any Particular Citation of any Per- 


id, Won, ſhould ſerve to the King, being ſo Publiſhed to the Leidges Generally be- 
= Wore the 13 years expired, appointed by that AR of Preſcription, to Interrupt 
« the Preſcription, which might run againſt the King's Right, appointed by the 
hat 


AR of Preſcription, ano 1617, as ettectually, as if Aftion had been Intented, 
md Exccut againſt Particular Perſons, within the ſpace foreſaid, notwith- 
tinting that by that ARyIntention of Aion within that ſpace, was appointed 
k required ſpecially to be Execute, Which the Lords by theirOrdinance Found, 
« ſapplyed by this Publication of the King's Letter and Will, whereot 
he Lords allowed, and interponed their Authority thereto, nemine opponente, 


Chiſholme contra L. Torſonce, June 3: 1630, 
| N a Spulzie purſued againſt Tor/once by Chiſholme, an Exception of 
Poynding being proponed, and the Poynding produced, being quarrel« 
d, becauſe 1t was not Executeat the Place of the Regality of Stow, which by 
': Inicttment of that Regality is deſigned, and appointed, Likeas the Party 
ynded,dwelling,and theGuods being within that Regality : And the Defend- 
r Duplying, that it has been the continual Cuſtom in all times by-paſt, to Ex+ 
"Wcute Poynding & Compriſing, Deduced againſtParties,and their Goods within 
hatRegality at the Place of at which Place, this Poynding Excepted on was 
F-xecut,and no ways at that otherPlace deſigned in the Infeftment, which Du» 
Wy and Fxception, being admitted to Probation,and at the Term Aſſigned to 
ove, it being queſtioned betwixt the Parties,and by the Purſuer,who Alledgs 
d that this Duply was only probable ſcripto, viz. by ProduQion of Poyndings 
d Compriſings ſo execut, as the Defender Alledged, and that the ſaid Al- 
er Uſe and Cuſtom could not be proven otherwiſe, by any Witneſles, 
td tending to Deſtroy, and Change the Infeftment, and againſt the Tenor 
&reof; And alſo in«ffe& to make up an At in it ſelf unlawfu],to make it lawful 
J theteſtimony of Witneſſes, which was alike as ro prove Poynding by Wit- 
les, The Lords Found , that this Cuſtom to Execut Poyndings and Com- 
Ings at the place excepted on, was probable by Witneſſes, viz. by Meſlen- 
8, executors of ſuch Ads, and by the Witneſſes preſent with them, the time of 
rexecutionsz and that there was noneceſlity,to prove the ſame by produQi» 
of Poyndings and Compriſings execute, becauſe Parties Deducers of Poynd- 
, when they are ſatisfied, will deliver to their Debitors theſe Executions 
L2gain,. or they will then cancel the ſame, and ſo ſuch Writs may probably 
ve recovered by the Party, to prove his Duply, and this was to eſchew 
we. Ator. Stuart, Alter, Nicolſon, Scot Clerk, Vid. March 18. 1630. 
Mt theſe Partics, = | 


T tt 2 , Viſcount 
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Viſcount of Stormount contra Mr. William Hunter, June 10. 1630; 

N a Purſuit for payment of Rental Bolls of Teinds, being cleided by a Tack 
for payment of the Bolls therein containedgand it being Replyed, that fince 
the Tack the Defender had payed other qualities of Vittual divers years, than 
the Species contained in the Tack, viz, Wheat, whereas the Zuty of the 
Tack was Beer, whereby the Purſuer Alledged, that the Defender had Prejudg. 
ed his Tack, either to make it fall, or at leaſt to make him ſubje@, during the 
years thereof to run, to pay that ſame quality , and fort of ViQtua) which þe 
has been in uſe to pay the preceeding years, fince the ſaid Tack. This Reply yy 
notreſpeRed, but the Exception notwithſtanding thereof was ſuſtained; Fo 
the Lords Found, that the Tack was not prejudged by the Tackimans paymen 
of other ſorts ot Viaual, than was conditioned by the Tack, the change 
which quality derogated not to the Tack, neither did the ſaid payment bind th 
payer, to pay the quality which he payed for any bygone years, or for any yea, 
of the Tack to run, there being no condition Alledged, that the like payment Il ; 
ſhould be made in time coming 3 and ſo the Conceſſion acknowledged by the MW ; 
Defender of the ſaid change of the quality of bygone years, was notFound uf. WM | 
cient,to oblige him to continue in that payment in time coming3but if the Tackf. WW , 
man had payeda greater Duty in quantity than his Tack Duty, ic is commonly MW, 
eſtimat to be prejudicial tothe Tzcks the ſame being proven by Writ or Oah, WM}, 
which wanted not the ſame Scruple: tor the Tackſman may, upon many con-Wil 6 
ſiderations,pay more than he is obliged by his Tack, and yet have no purpoſe, 
but to keep his Tack in Integrity, as when the Setter may become depaupera 


or when the Tackſman has made an eafie Purchaſe, or otherwiſe may bemovl & 
ed voluntarly,to do more than hecan be obliged todoin Law, in which ca 
it were hard his Tack ſhould fall, for his kind dealing But where this is a yi 
miſlable, it would appear neceſlary to be Alledged and Proven, that that pay yh 
ment of a greater Quantity wzs expreſly conditioned betwixt the Parties to bl 
made for the Lands, or Teinds Set in Tack, and conſented to betwixt them por 
and conform thereto, payment was made eo nomine, viz, as for the Duty adebtWp.; 
ed therefore. Actor, Hope, Aiton & Cheap. Alter, Stuart & Ruſſel, Hay Clerk. WY Ly 
Faitlie contra Fairlie, June 11. 1630. = 
()E Fairlie being Heir to her. Brother Fairlie, and Richard Maxnel her **\ 
Spouſe, purſues Mr. Patrick Forreſt as Haver,and Eupham King as Make bo 
ot an A(lignation to ſome Obligations,made by her in favours ot the ſaid un ile 
quhile Fairle her Son, to whom the Purſuer was Heir, for delivery of the ſaid 7 
Aſsignation, wherein the Defender. aver producing the Aſsignation, the Mc hee 
ther,who was Maker, Alledged the Summons was not Relevant, never pro thes 
porting that the ſame was delivered tothe Defun& in his own time, before hi ha 
deceaſe, or that it was delivered to this Haver,to the Aſsigneys behove,norn - 
waysqualifying, that the ſame ever became the ſaid Defun&ts Evident. Th i" * 
Alledgance was Repelled, and the Summons and Aion was ſuſtained 2 - 
found Relevant, bearing, That the Afignation produced called for,wasMac kit: 
i the Defundts favours, and that the ſame was out of the Cedents own hand h F: 
and was inthe hands of this Defender, who produced the ſame, whowasF ti . 
ther in Law to the Afigney, (the Akigney baving Married his Dau hter) ar -” 
whoſe having the ſame, without any qualification how he received the 1a = 
and from whom, was found tobe preſumption that the ſame was become © bein 
Aſsigneys Evident, in reſpe& whereof the Lords Found it not neceſſary, ten}; 
Libell or Reply, that the Writ was in the Alsigneys hand at any time vet kite 
his deceaſe, or that the Haver had received it to the Aſsigneys uſe, of 10M ; | 
any other qualification or probation,that the Writ had become bis Evident Uh 


his lifetime, but without any ſuch qualification or probation,excepe oy 
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-roduQion of the ſaid Aſcignation by the Haver thereof, they Found, that 
the ſame ſhould bedelivered to the Afsigneys Heir, as an Evident proper to 
the Defun@, and ſo now to the Heir. Actor. Stuart & Cunninghame. Alter. 
Nicolſon & Aiton. Gibſon Clerk-Vid.21 Feb,1628, L.Monimuck contra L, Pittarro. 


Mowat contra the Magiſtrats of Strivsling, June 12. 1630. 

R. Roger Mowats Charges being Suſpended by the Baillies of Stri: iling, 
who were Charged by the firlt Letters upon Caption, to take one 
: WH Archibald Rebel his Debitor, wherein the Magiſtrats Diſputing, that ſcing 
; Wl they had done Diligence to take him, and ſearched for him in the Town, and 
r Wl offered to paſs with the Officer, to take him in any part within their Jurisdi- 
it MW ion where he would ſhew them the Rebel, as Ioftruments produced bears ; 
Therefore they contended that this obedience of theirs ſhould free them, and 
ie WW that Letters of Horning could not be direR upon the ſecond Charge againſt 
ns MW them, as uſe wasin thir caſes, while they were Charged again of new by 0. 
nt MW ther new Letters of Caption, which ſupplied again the firſt new Charge, and 
be Wl the firſt Letters, ſeing by their obedience fore(aid theſe firſt Charges behoved 
tobe holden as extin, and as if they never had been Charged by vertue there? 
of, And the Charger Alledging, that that obedience given by the Magiſtrats 
a that one ſpecial time, when they were Charged by the Officer, could not li- 
berat them for time to come, but that the Charge once given to them was Suf- 
fcient, and ought to be effeCtual to make them lyable at any time thereaſter 
totake the Rebel, whenſoever they ſhould find him within their Juriſdiction, 
and might take him without neceffity to uſe a new Charge againſt them for that 
ſe 3 for it were a great iniquity that ſuch obedience at that time ſhould e. 
it Iiberat the Magiſtrats, for then atany time thereafter they might converſe 
vith the Rebel, and Intercommune and Traffick with him without danger, 
which were againſt the Laws and it were alſo hard that the Creditor ſhould 
te holden,ever to keep a Meſſenger beſide the Magiltrats, to be ready ay u- 
pon ſuch occaſion to Charge him, which will tend rather to makehim quite tis 
Debt, than to beſtcw ſuch coſt thereon, which would exhauſt the ſame. The 
Lords Found, that the Magiſtrats once lawfully Charged to take the Rebel, 
were holden (11]] thereafter to take him, when-ever they might conveniently 
have the occalion, and wherever they ſhould find him within their Juriſdia;- 
on, and might take him 3 and that they needed not to be of new Charged again 
for that effe&, but that the firſt Charge ſufficed therefore,to put them in wvala 
fide fornot doing of the ſame thereafter, at leaſt that they ought to do all law- 
full diligence to take him,and to qualifie ſome lawful impediment, why his Di- 
gence wasnot effeQual, which being ſhown, he was thereby excuſable, as if 
tieRebel had been riding on Horſe-back, and had out-run the Magiſtrats, or 

more company with him for the time,and had by force eſcaped, while others 
were conveening to help the Magiſtrats, or ſome ſuch other impediment : In 
Which caſes it is required,that all things were done bona fide upon the Magi- 
lratspartz and it being here Alledgedthat after this Charge and obedience,the 
llies had ſeen the Rebel within their Town, and fo that the Charge ſhould 
Found orderly proceeded againſt them ; and the Baillies contending, that 
5W2s not enough, except it were Alledged that they had ſeen him at ſuch a 
We, when they had power to take him within their Juriſdiftion. The Lords 
urdit ſufficient to Alledge,that they had ſeen him after that diſobedience of 
Within their Juriſdiction, and that it needed not to be Alledged,that they 
ten had powerto take himyſcingit was preſumed that they had power,the Re- 
Ng their Burgeſs, and offered to be proven to have been a man paſt fix- 
TJearsgwhich was found tobe enough, ſeing they Alledged no preſumption, 
iment,or cixcumſtance, to —_— theirnot obedience, nor to qualific _ 
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the Rebel did any deed,or uſed any force or meansto hinder them to take him, 
and ſo this Alledgance was ſuſtained againſt the Reaſon 3 but it is to beconſi. 
dered, that it is not Decided how long the Magiſtrats remain obliged after the 
Charge to take the Rebel , for it may be the Creditor agree with him (but that 
1s noexcuſe to the Magiſtrat,who is holden to do what he isIyablein Law)ang 
if he ceaſe cither for his knowledge of any thing in fa&o, or for preſumption of 
that which may bein fa@o,he ceaſes ſuopericulo; And in Magiltrats in Burgh,and 
other Magiſtrats, whoſe ( ffices are Annual, it may appear that theſe Charges 
ſhould laſt during their Office, which at furtheſt is a year 3 but in Hereditary 
Offices,the Queſtion is greater. Actor. Preſens & Nicolſon, Alter, Cunningham, 
Gibſon Clerk. FVid.12 March 1629. Cunninghame contra Sheriff of. Striviling,and 
the Caſes there, /texr, 19 Nowemb, 1628. James Rae, But this 1s decided 13s. 
ly 1630. Hay contraEarl Marſball. 
Earl of Wigtoun contra Earl of Caſſils, June 17. 1630, 
N an Improbation and Reduction of a Seafin produced by the Earl of jig. 
f/oun, granted to one of his Predeceſjors,to inſtruct his Intereſt in that Pur. 
ſuit moved by him, for improving of the Writs of the Lands Libelled, madeto 
the E. of Caſſils by that perſon Sealed, or his Predeceſlors ; this Seafin was (4 
ſtained, albcit it bore not, that the Seafin was given by tradition of Earth and 
Stone, or by ſuch Syabols, as is uſual in giving of Seafins, but only proported, 
that the Baillie gave atual, real, and corporal poſleffion of the |.ands, but no 
other mention of any further Tradition, which was ſuſtained, the Party Seaſed, 
the Baillie and Nottar being all deceaſed, Jong before this time when it was 
quarrelled. Item, another Seaſin of thir Lands controverted,granted to thePur- 
ſuer, beinga Tranſumpt, Tranſuined fince the Intenting of this Cauſe, the 1aid 
Tranſumpt was ſuſtained,albeit this Defender, who was Purſued for Improving 
and Reducing of his Right of the ſame Lands, contained in the ſame Seaſin,by 
the ſame Parties whoſe Right was Tranſumed, long before the Intenting of the 
Attion of Tranſumingy was not Summoned to the ſaid Tranſuming, [rem,It was 
Found, that the Purſuer, whoſe Purſuit to improve the Defenders Right ofcer- 
tain particular Lands Libelled, was founded upon his Right and Intereſt of a 
Barony, of the which Barony the Lands controverted (the Defenders Right 
whereof was quarrelled) were Libelled to be part and pertinent,that the Pur- 
ſuer in ingreſs litis, and before the reaſoning of the Cauſe, was not holden to 
prove nor qualifie,that theſe Lands were part of that Barony,wherein he Libel. 
led and ſhewed himſclfto be Infeft, eſpecially ſeing the Defender proponed no 
Exception,tending to deny the ſame, and which might urge him to prove the 
ſame in Ingreſſs. Aﬀor. Advocatus, Stuart & Robertſon. Alter, Nicolſon, 4i- Tl 


zon & Craig, Gibſon Clerk. Vid. 15 March 1631. L. Smeitoun, 6 Jul 1630. L a 
Hermiſtoun, Item, 5 March 1630. Betwixt theſe Parties. i 
Hume contra Hume, Eodem die. te 


N a Removing the Defender, whouſed an Incident to prove his Exception, i »; 
admitted to his Probation, being deſired conform to the AR of Parliament, 
and Practick obſerved, to find Caution for the violent Profits, and oflering to 
give Cautionem Juratoriam, and to make Faith, that he wasnot able to nd 
another Cautioner, and that he could get none who would be Cautioner for him 

to that effe&t ; this Cantio Juratoria was refuſed, and Found ought'not to be a 
mitted in ſuch Aions and Cauſes, but that either he ought to find ſufficient 
Caution,or elſe that Decreet ſhould be given againſt him to Remove. AQtor 
Craig. Alter.Belſhes, Gibſon Clerk: Vid. 6 July 1630, Betwixt theſe Parties. [ie 
Io July 1630. Bennet contra Porteons, a 
f 
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Mcadam contra Laird of Kerſs, Eodem dic, 
/ A Bond whereby the Maſter borrowed from his Tennent 500 Merks, and 
allows ſo much of the Duty of the Maills, which the Tennent ſhould pay 
tor the Land to him, to be allowed and retained in his own hand for the An- 
nualrent and Profit of his Money, ay and while he ſhould be re- payed of the 
Gid Principal Sum 3 which Bond being Confirmed by the Executor of the Per- 
ſon, who was made Afligney thereto by the Tennent Credvor, and the Execu- 
tor having Charged the Debitor for the ſaid Principal Sum, who Sutpendivg 
that it was Heretable, and pertained tothe Feir of the Aſſigney, and notto his 
Executor 3 the ſaid Bond was FoundHeretable,and that it pertained to the Heir, 
and not tothe Executor,being of theTenor forelaid,and that theCreditor ſhould 
retain ſo much of the Duty of the Lands, for the Annualrent and Profit thereot 
yearly, while it was re-payed. AQor.Mller, Alter, Belſhes, Gibſon Clerk, 


Nisbet contra Lady Abercorr, June 19. 1630. 
Ne N74bet Creditor to theLady, afterSentence obtained againſt her by him, 
tor payment ofthe Debt,and afrer Arreſtment and Sentence thereupon, 
2ga1zſt her Tennents for the (ame,the Ladies Liferent is after theſe Decreets 
Diſponed toSir James Fullerton, falling by her Excommunication,and Horn- 
ing, whereat ſhe remained year and day before the Sentence upon Ar- 
reſtments at Nisbets inſtance againſt her Tennents; whereupon in a double 
Poynding,at the Tennents 1oſtance againſt this Nzsbet and the Donatar,which 
of them had Right tothe Farms. The Lords Found, that albeit the Lady was 
Rebel year and day,before any Sentence obtained by the Creditor againſt her 
Tennents, whereby the Donatar claimed to be preferred to the Creditor,ſcing 
the King nor his Donatar pays no Debt, bur the Debt of the Horning, wherc- 
upon the Eſcheat is taken, and at the time of the expiring of the year, the Du- 
ties of the Rebels Lands pertains to the King, and not to any Creditor there- 
aer Arreſting and obtaining Sentence therefore; for he Alledged hoc ipſo mo« 
mento, after expiring of year and day inſtantly without Declarator, the Duties 
of the Lands pertained to him, and could not be evifted by any other Cre- 
ditor, thereafter Arreſting and obtaining Decreet, albeir before the Life- 
rent was Gifted and Declared,ſeing the matter ought not be conſidered, from 
the time of the Gift and Declarator, but from the time of the falling of the Ef- 
cheat, And the Creditor Alledging, that his Arrefment and Sentence, albeit af- 
ter the Horning year and day, yet being before both the Gift and Declarator, 
In reſpe&t of his Diligence,he ought to be preferred, ſeing he had recovered Sen- 
tence allo againſt the Rebel for the Debt, before the was put to the Horn, 
The Lords, in reſpeR that the Creditor had obtained Sentence for his Debt a- 
gainſt the Lady, before ſhe was Rebel, albeit the Arreſtment and Decreet there- 
on were after the Rebellion year and day, whereby the Farms controverted were 
attected, and that the Donatars Gift and Declarator were long after the Sen- 
tence upon theArreſtment,yet the Lords preferred the Creditor,in reſpeR of his 
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Diligence, Gibſon Clerk, 

no to Mr, Walter mhiteferd contra L, Fohnfoun, Eodem die, 
'0Þ5 Fobnſtoun having Diſponed ſome Lands to Mr, Walter Whiteford by 
q Contra, whereupon Inhibition was Served ; and having thereatter Di- 
} 


poned the ſame to the Laird of Fohnſtoun,the ſaid Fobnftoun and Mr, Walter 
Purlues theLaird otFohnſton,for theExhibition of theWrits of the ſaidsLands, 
mace to this Diſponer and his Predeceſſors, wherein the Lords Found, that 
teither this Diſponer, nor Mr, alter, by vertue of this Contract arid Inhibi- 
ton, Execute before the acquiring of the Laird of Fohnſtouns Right,cou'd have 
Rion to ſeekExhibition of theWrits of theLands from the Laird of Fohuſton, 
Mo ſtood Infett therein, albeit this Right was acquired trom the Purſuer at- 
«Walter his Inhibition : For he being Infeft in the Land,ſo long as his 
Trtrt 4 Intettment 
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Infeftment ſtood, he ought to bruik the Land, and would not be compelleq 
to produce the Evidents at his inſtance who Diſponed the ſame, nor at Mr 
Walters inſtance who was not Infeft, withoutPrejudice toReduce upon thelnohi. 
bition, in the which Proceſs the Defender might be called to produce the ſame 
ARor. Lermonth, Alter, Stuart, Gibſon Clerk, ; 


E. Crawford Supplicant, Eodem die, 

A Supplication givenin to the Lords at the E, Crawfords inſtance, Craving, 
That ſeing he was toServe himſelf Heir to ſome of hisPredeceſlors, betors 

the expiring of the time of Preſcription, and that ſundry of his Creditors, o Wo 
other perſons might produce Hornings againſt him, whereby the Judge, before I 6: 
whom his Brieves were to be Served, might be hindered to proceed therein,and la 
he would loſe the benefite of the Preſcription z therefore that the Zords wouly MH 
oive Command to the Judge to proceed, notwithſtanding of the Horningg ts {M74 
ol 

wh 


a —_ > a -..- 


be produced by any perſon, and to Diſpenſe therewith, The Lords Found, 
that they could not grant ſuch a Warrant, nor Diſpenſe therewith, that not 
being proper tor them to do 4 but they Ordained and Found, that the Supplia Wye! 
cant ſhould have a general Relaxation and Suſpenſion from all Hornings what. 
{oever, without neceſſity to expreſs any particular, and which he might Exe. 
cute by a general Execution of Relaxation at the Mercat-Crofs of Edinburgh, 
without neceſſity of any particular Citation, and which they Declared they 
would grant, and granted the ſame to that effe&, that his Brieves might not 
be ſtayed, but that the Judge and Afſfiſers might proceed therein, notyith- 
ſtanding of any Hornings to be producedagainſt the Impetrator of the Brieyes, 
and albeit there was a contrarySupplication, given in by theCreditors and others, 
who were Inteft in the Lands by the Earls of Crawford, that the Hornings 
might have that effet,which in Law they ought to produce, yet the other Bull 
was granted, and the Creditors Bill-refuſed; tor the Lords Found that the Ser- 
vice would tend to the Creditors benefite, Y:4, 21 Nov, 1626, L. Meldrum. 


Somervel contra Gordon, Eodem die, 

Ewi Somervel Donatar to the Marriage of William Gordon, Purſuing for De- 
L clarator of the ſingle Avail of his Marriage, according to the Rental of the 
Lands given in by him, and the Defender deſiring Detalcation, in reſpe& of 
the Burdens gn the Lands, and other perſonal Debts owing by him, whereon 
he was ready to condeſcend;the Purſuer Anſwering,that no reſpec ought to be 
had to any of his Burdens, becauſe the Superior,who Diſponed theſe Lands to 
his Predecefſors, gave them free of Burdens, ſo that his Caſualicies ought to 
be reſpeRed,according to the Eſtate of the Lands, wherein they were, when the 
Superior conferred the ſame, and not according to the Burdens, which flowed 
from the Vaſlals Deed, ſpecially no reſpe& could be had to the perſonal Debts, 
contracted by the Defender or his Predeceſſors, nor to real Burdens, not ac- 
knowledged or confirmed by the Superior, nor to no other Burdens whatſoever, 
This Alledgance was Suſtained, notwithſtanding of the Anſwer z for the Ld 
Found, that no Sum could be modified for the Defenders Marriage, but with re- 
ſpe& to Defalcations of his Rent and Eſtate of the Burdens,under which the 
Detender lay,whether the ſame were real or perſonal, or whether the real wete 
confirmed by the Superior or not, for if they were not Confirmed, the Su- 
perior had his other Caſualities thereby z but in this Purſuit for the Marriages 
which was ten reſpe&ed the perſon of the Vaſſal, and not real,for the 
Paying of the Profites. of theLand to & Superior, The Zords Found, that Col- 
fideration ought to be had ot all the Vaſſals true Debts, either perſonal orreal, 
and that according to his free Eſtate, a Modification might be Decetned for the 
Marriage, and which Modification would be made, not only according to the 
Avail of theſe Lands, which he held of that Superior, but according co his ou 
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Eſtate of Lands, albeit holden of other Supertors,if he had any,and alſo accor. 
cing tothe Sums and'other Movables, which he had beſide his Lands, ſo tha as 
all came under Conſideration io the Valuation of his Eftate,to make up the Mo- 
6ificatiop,, ſoall ſhould in like manner come under confideiation, which might 
juſtly delalk and leflen the quantity thereof. | Actor, Nicolſon, Alter, Arton, 
Gibſon Clerk. 2:1 3 26; | 
Scrimzeonr contra L..Dean-milu, Fane 24. 1630, | 
Ne Scrimzcomr ExecutorConfirmed to theGoodmaan of Kirktoun,who had 
anLiterentPenſion ot cergainVifual,tobepayed out of theTeind-Sheaves 
of Purſues the Goodman of Dean-miln tor. payment of the ſaid Pen» 
fon the Cropt 1629, the Teind-Sheaves being introimnerted with by him the 
laid year, by. vertue of aRight thereot made to him by the Ticularz and the 
Fxecutor claiming Right'to the Penſion that year, ſeing the Penſioner died in 
Zune that ſame Cropr, whereby at leaſt (as he Alledged) the halt years Duty 
of the Peofion ſhould be, payed to him, ſeing he lived awhile after Whitſunday; 
wherein the Lords Found, that Teing the Penſioner lived not till afcer the Corns 
were ſhorn that Cropt, bur died before the Harveſt libelled, the fame was ap- 
pited to be payed outof the Teind-Sheaves of che Lands libelled, that there- 
kre the {aids Teind- Sheaves could not be afﬀected wich the Burden of the Pen- 
bother year, and ſo the Peaſioner, who had ic for his Lifetime,dying as ſaid is 
fore the Harveſt, albeit atter Whirſundey, and conſequently. his Executor,was 
hund to have no Right thereto, albeit; he Alledged rhat it was a Debt which 
"running, vb; cedebat dies, licet non wenerat when he died, which wasRepelled. 
or, M*gill, Alter, 45tow,G1bſonClirk,Yid.21 March 1628,Mr, Patrick Murray, 


Fairkolm eqntra- Hume, Eodem, die. F | | 
\ N Obligation of 200 pound being defired to beRegiltrat by theCreditor a+ 
\YainſttheHeir of theDebitor, whoAlledged ic was ull, becauſe it was made 
I" he Alledged Delitor, on bis Death-Red,atwhiettiyne he cquld not burden 
t& Heir, who was now purſued,& which wasinſtantly verified by thePurſuers 
m Tule produced y tor it was ſubſcribedby aNoxtar. for the:Alledged De 
Itor,bearing to be ſo done, becauſe; of his great ſickneſs, which rendered him 
able to Subſcribe himſelt;Likeas the Charge produced by the Purſyer,where- 


xX Wi bevadcharged the Defender to enter. Heir to him is ratſed,& execute within 
n ur days after the date of theBond: And the Purſuer Replying,that thisNullity 
x {ld not be received boc ordine, fed per viaw Redudionis, The Loyds Found, 
ro MWitthis wasReceivable via Exceptionis, withiont firthet Proceſs, being inſtantly 


ified by the Purluers own Writ, And it being allo 4lledged,that the Bond was 
being above 100 pounds,S:Sublcribed only by oneNottar. The LordsFound 
& (ime null .alfſo for that cauſe, . albeit -the Purſuer A'ledged., that it 
a Bond made by one whocould Writ,but in ſicknefs not being able to Writ, 
lupplied by a Nottar for himzand which was done on his Death-Bed, and 


IC» 

er, Wpitto bave force, which Reply was rejeded, ſeing the Bond was uſed as 

ds Wit nade by form of Obligatioh, and ſo ought to hFe the Solemnities res 
[C» Ilt,&& was not uſed as aDeed depending on the Form,orAR of a Teſtament, 

he Which caſe itbehoved to have been Confirmed, &Purſuit Intented upon thac. 
ee und,& ſo theObligation'was fourd null. Actor. Cheap.Alter.Craig. HayCletk, 


NP Kier contra Lamb, Eod:m die, , © , ., © 

| Miniſter provided by the Deprivation of the laſt incumbent, who was 
Deprived tor Diſconformity, baving Charged him who was Deprived, 
Dove from his Manſe and Gleib, and the other Suſpending. The Lords. 
Wo, that be ought not toRemove,while he were fatisfied by the Intrant of 
Expenſes and barges wared by hin, upon the, Reparation of the Manſe, 
the laid Expenſes were neither RT hee proven that he had deburſed 


1d. albeit the Charger Alledged,_ that upon that naked Alledgance un- 
Uuu trycd, 
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tryed, he ought not to be Deprivedfrom-the uſc of his Mariſe, the-wane when, 
of was an Impediment to the Service of the Cure. of that Kirk, where none 
could ſerve, except they had:the Manſe'to remainin, ſorhatithe-moſt:that could 
b= done to the Suſpender, was 'to Purſueby way of Aﬀiontherefore, where 
would have its own tryal , which was Repelledz And'ficklike, it wasFg 
that before he Removed,he ſhould be repayed of the Moneys given'to thee. 
lic of the deceaft Miniſter, for it was alscompetent'to this Miniſter, to ſeekths 
ſame, being xemoved from the Kirk, whereby he was civitly dead, as it mighe 
have been-competent to his Executors, if he had died Miniſter. Ator. ii, 
Alter. cHowat, Gibſon Clerk. 
Cochran contra Dawling, June 29, 1630, 

Atrick Cochran being obliged in Rovers Dawlings Cantrat of Martiageyi 

the ſaid Patricks Daughter, to make her equal with the reſt of his Bj 
the time of his deceaſe, the ſaid Patrick thereafter, by 'the {pace of four or fie 
days before his deceaſe, which was ſeven years after the ſaid ContraR of Maris 
age, makes his cldeſt Son Affigney to all hisGoods, whereby the ſaid Claul of 
the ContraQ, if the Afignation had Subfifted , had been Eleided, where, 
upon Rabers Dawting having raiſed Aion to anull the (aid Afſiggation, a;dong 
on Death-Bed, and co his prejudice, in the [aid Clauſe, and Contraft of Marn 
age: the ſaid Aﬀigney, and he, by Inretceſfjon of Friends, agreed by Contra 
to anull che Afignation, in fo far as thereby the faid Rabert his Contra y 
prejudged;z And at that laws time, the ſaid Robert grants a Bond tothe faid AG 


ſigney his Wites Brather, to Tnfeft her ja Liferent iti 400 merks yearly, whe 
10 no mention, nor relation was made to thefald Conttat, which Bondbeir 
deſir.d to be Reduced, becauſe it was donutlo imter virum & uxorem; and w 
Revocked.The Lords Found the Bond,neitherkeduceablenor Revocable; Fc 
it was Found to be a part of that Contra, whereby the forelaid Afﬀpnatic 


was Renunced ( albeit it was a diſtin& ſeveral Writ, having neither Relatic 
thereto, nor Dependence thereon ) ſeing it was of the ſame date, and berwix 
the ſame Parties, and before the ſame Witnefſes; and fo it was Found thereby 
that it was donatio rewuner4toria, which de jure inter conjuges valet albeit the Re 
ducer Alledged, that it could not becalled rewnneratoria donatio, ſeing the Re 
nuncing of the Aflignation done on Death-bed, which was thereby null in th 
Law, wasno benefite,for which the Bond quarrelled might be maintained tc 
have been given in remuneration, by netn he got no more thereby,than be 
fore was conditioned to him by the Contra&t of Marriage, and which could nc 
be prejudged by that Aflignation done on Death-be4, neither did the Bond 
make anyReference to the faidContrat ofAgreement,and had nothing to 
therewith,but was aſeveral Writ not done eointuitmywhich Reply wasR epelle 
and the Bond ſuſtained. 4Ror. Lſiton be Stars. Alter. Nicolſon. Gibfon Cle 
Herris contra $con,. 2, 1630, 

NeScot Beer-Breygar being Conveetied, by Herris Coal-grieve tothe » 

Lowthian,for thePrices af Coalls furniffed to him,in the year 1635&* 
fine yearly. And the Defender Alledping,that the Furniſhing in the years 163 
and.1626, was preſcribed by the AR of Parliament x 7 * Not being =uriut 
within three years, and ſo was not probable by Wirneſl2, ut by Writ or Uat 
The Alledgance was Repelled, and the Summons Found Probable for 
ow _ PR 5 mod ho Purſuie was for a continyed Furnybin 
not only theſe two years, but Mill on yearly thereakter, which was in © 
Comp, and the Preſcriptign tons rot bas hr to begin, but after chelaſt it 
of the Furniſhing, which is in exe 1629.Likeas,in avvo1627, fes compe 
whichCompt then made,and that-theDeſender omifing x | 
preceeding years,the Prefeription was found to be Iritexre - 
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and the Promiſe was alſo Found Probable by Witneſlts: Alſo the Lord: Found, 
that thePurſuer hoc tirulo,as Coal-grieve had good Intereſt to Purſue this 4Rion, 
albeit he had lybelled no Power from theſe who had Right to the Coal, but the 
procurator for the Lady concurred alſo to the Purſuit, Ator, Belſbes. Alter. 
Cmningha». Hay Clerk. Y:d. Fed. 15. 1630, Ord contra Duffe. , 


Donglas Miniſter of Balmerincch contra Fohnſton, Eodem die, 
N a Reduction at the Purſuers Inſtance, upon an Inhibition raiſed againſt 
the Debitor -upon his Bond, of a Sum of Money, for Reducing of a po- 
ferior Bond of a Sum of Money granted to Johrniton, after the ſaid Inhibition, 
1nd whereupon John#on had Compriſed the Common-Debitors Lands, and was 
thereon [nfeft. This Reaſon and Action upon the Inhibition was ſuſtained, to 
Reduce the laid Bond, albeit it was of a Moveable Sum, in fo far as might be 
2 ground tO Compriſe, or take away any Heretable Right from the Debitor, 
tothe Purſuers hurt, but notto ſtay either Perſonal Execution, or Payment by 
the Debitors Moveables, upon which the Lords Found the Inhibition track 
jot, but only that it ſhould be effcQual for his Heretage, of ſuch like Real Se- 
urities Actors Alter, Mowat. Hay Clerk, Vids Novem. 27..1630. be- 
vixt thir Parties. 


L. Rowallan contra Boyd, Eodems die, 
INa Removing, an Exception upon a Rental, wherein both Setter and Re: 
| ceiver were died,bearing aClauſe, That the Purſuer ſhould receive the Rental- 
18airns after him, kindly Tennents, upon ſuch conditions as they ſhould agree up- 
This was Found ſufficient todefend the eldeſt Son of the Rentallar, he pay- 
ſich a quantity of Graflumgand ſuch yearly Duty,as others of the Purſuers 
Indly "Tennents do for the like Lands, and which ſhould laſt to him for als 
uy years,as are granted in the Rights made to others of the like Lands, and 
the like Conditions, and Admitted to the Rentallars Probation, to prove 
atothers payed for the like Lands, AQor, Alter. Boyd. Gibſon Clerk, 
|, March 13. 1626, L. Corſhil. 


MecalaFter of Tarbet contra John Cunninghame, Eodem die, 
aSuſpenſion, the Suſpender being debarred ab agendo by Horning, which 
he Alledged to be null, becauſe it was not ſtamped; The Loyds would not in 
us Proceſs Find the Horning null, but reſerved that Nullityto be tryed in an 
Idinary Purſuit, but they Found that the Suſpender had perſonam Handiin judi- 
, notwithſtanding of that Horning, and that he was not debarted thereby, 
dor, Alter. Cunninghame. Scot Clerk. | 


E. Hume contra Francis Stuart, Epdemi die. 
2 Poynding of the Barrony of Coldinghame, for a yearly Antwalrent, the 
Defender offering to Improve the Execution of the Summons againſt him, 
(the Purſuer Anſwering, that ſeing he Compeared, he thereby affirmed in 
Xt the Citation, and this offering to Improve, ought not to ſtay this Proceſs, 
th: Defender, if he pleaſed, may Intent his Aion by way of Putſuit there- 
Mn, andcannot now by received, being a Dilator, which has not inſtant veri- 
Mon, as it ought to have, if it could be here received, And the Defender 
ting, that he Compeared only here to quarrel the Citation, and propon- 
te [mprobation, as a peremptory, in the Cauſe, The Lords Found, that the 
ation of the Execution might be proponed peremptori: in this Judge» 
U Oboe loco,and received the ſame, without neceſhty of inſtant Verification, 
*Found that theProponer ought to have all theTerms for Improving, which 
Vn to prove other Exceptions 3 For ſeing if the Defender wete Decern- 
W abſence, he might Reduce the Decreet upon that Reaſon, to offer toim. 
the Execution, ſo he might now propone it by way of Exception, which 
Wu be Relevant by way of Redudtion, albeit he now Compeared, Attor, 
Uun 2 Advocate 


524. The Deciſions of the Lords of Seſſion, 1630; 


<A dyvcaiue & Nicolſon. Alter. Craig. Gibſon Clerk. Vid. November 15, 16 20! 
7 howon contra Rig, & 6, March 1629. B. Iſter. - 


obn Roſs contra the Town of Perth, Eodeme die. 

N a Spulzie at the Inſtance of Jobs Roſs, be having Right made to him,by hi 
Father the Laird of Craigie, of the Teinds of the Kirk of Perth, Set to hin 
during his Life-time, viz. the Fathers —_— and thereafter for the ſpace f 
two ninteen years Tack to the Heirs Male, gotten of his own Body, which ful. 
z1eing, to their Heirs Male whatſoever z to the which Tack the Father, who wy 
Tackſman for his Lifetime, prime loce as ſaid is, made the ſaid Job Afſigney 
with Reſervation of his own Liferent, and accordingly retained the Polleſſion, 
he ſurviving divers years thereafter, after whoſe deceaſe the Right of theTack Wl 
is Compriſed from his HeirsMale by the Town of Perth, who, conform thereto, if 
came in Real Poſſeſſion of the Teind-Sheaves divers yearsz And the Town of i | 
Perth being conveened for wrongous Intromiſſion, againſt which they oppon. i E 
ing the Tenor of the ſaid Principal Tack,and their Compriſing, clad with Real © 
Pofleſfion many yearstogether, which they Alledged ſhould give them prefer- f 
ence tothe Purluersanterior Right, which never took effect,by any Poſſeſſion * 
or latimation of his Right, except only by Executing of an Inhibition 12 yea 
fince thereon, whereupon nothing more was proſecuted, nor doneby himfer 
ſine,ſpecially ſeing they Alledged, that theNature and Tenor of the Tack being 
Set to the Father, during his Lifetime, and the 19 years Tack therein, to hi 


Heirs Male,therefore that he had no power toDiſpone upon this19 years Tack 
which was to take beginning after his deceaſe, inthe Perſon of his Heirs Male bl 
whom he could not prejudge in his Right; The Lords Found this Exceptioff " 
Relevant, and preferred the Compriſer to the anteriorRight, acquircd from thin 
Father by the Purſuer,as ſaid is,ſeing the Purſuer had no Poſleſſionz but this 
in this Judgment Poſleſſory, and todefend the Poſleſſor againſt this Purſuit Of JN 
wrongous [ntermiſhon. AQor, Alter. Chaip. (2:bſon Clerk, Yid. Jun 20 | | 
1627. Lidderdale of St. Marie 1/le, March xo, 1631. La.Samwelſton. July 29.1630 i 
Sir Robert Ker, July 9. 1630, Veitch contra Robertſon, 20 Feb. 1629.1. Drumigjlag ton 
Cochran contra Hamilton, Fuly 3. 1630. wa 
Hake of Tweidie being Debitor by Bond toCochras: in 2000. merks, =_ 
payment of the Angualrent whereof, while the principal Sum were pa = 


ed, he cauſes Wiliaw Henry his Tennent oblige himſelf in the Bond, to p: c 

yearly 100 merks, which the Bond bore, Tobe done by the ſaid Tennent, «t the - 
reion of his ſaid Maſter 3 Likeas in that ſame Bond, his Maſter allows to tif} * 4 
that 100 merks, in the firſt end of the Mails adebted to his Maſteryear|y- 

Tennent being Charged by the Creditorforefaid, to pay the 100 merks for! 
nualrent, he Suſpended upon double Poynding againſt the Creditor, 0N 
one Part, andagainſt the Compriſer, vi7. the Lord Balwerino, who had 
priſed the Lands from the ſaid Hamilton of Tweidie, and was lafeft thereihh 
vertue whereof the Dutie of the Lands was Alledged to belong to bim / 
the other Creditor Alledging, that the Tennent was obliged to bim by tus 
ſonal Bond, to pay that yearly Profit to him for the Annualrent of his Mor 
while their payment thereof, for ſo the Bond bore; ſo that whatſceve! - 
ſhould be evicted from him, as Tennent of the Land,it ſhould not be deroy 
bis perſonal Obligation; which had no reſpeft tothe Lands. The Lord FO 
that this Tennent, notwithſtanding of the ſaid Obligation, whereby Þe 
obliged to pay this Annualrent to the Creditor, was only ſubjc® *9 
the id Duty of 200 merks acclaimed , once to any of the two P 
which might befound to have beſt Right to the Duties of the Lands 
ſeſt by him, and therefore Ordained the two Partiesto Diſput, whichof 
ſhould be preferred therein; Forit was Found, he ought not to pay '® 
Ator. Lawtie, Alter. Gibſon Clerk. Yis. March 5. 1630. Mr. Jo 
Novem, 28. 1635. Moriſen contra Tennents of Orchardton. 
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\ Mr. George Symmor contra L. Balgillo, Eodem die, 
R. George Symmor Miniſter at Megil, bcing Aﬀigned by the Biſhop of 
Dunkell,to the Parſonage of Megil, to which Biſhoprick the Parſonage 
was Annexed, Purſues by way of AQion the L. Balg#fo and his Tennents, In- 
tromettors with the Teind-Sheaves, for the Rental Bolls thereof, viz. 36 Bolls. 
whercof his Predec. ſors were once in Poſſeſſion about 3oyears fince. And the 
Defender Alledging, that he could not be ſubjeR, nor yet his Tennents, in any 
preater quantity nor 26 Bolls, becauſe they have been ever theſe 3o years by= 
paſt in ule to pay yearly, _ the ſaid quantity of 26 bolls,as the Miniſters ſerv 
ing the Cure at the ſaid Kirk their Acquittance thereof bears, ſo that after ſo 
long and conſtant uſe of payment,the Miniſter now cannot Purſue for any great- 
er quantity, after ſo long deſuetude of paying more:and albeit the Biſhop has 
ſub»ſcribed chis greater Rental of the Teind acclaimed, yet that ought not to 
prejudgethe Poſleſlor, ſpecially ſeirg the Miniſterat this Kirk bas by the De- 
creet of Plantation, anzo 1628. a conſtant Stipend modified, which is com- 
leat by this quantity uſed ſenſine, ever to be payed out of theſe Teinds, and fo 
e can never ſeek any more. The Lords Repelled the Alledgance, and Found, 
that the Miniſter hadRight to ſeek the quantity acclaimed, notwithſtanding of 
the faid Decrcet of Plantation,and uſe of paying of the foreſaid lefler quantity, 
the Miniſter proving that of before, he, or his-Predecefſors bad received Pay- 
nent of the ſaid greater quantity acclaimed, ſeing the Miniſter ſought the ſame, 
not as his modified Stipend by the Decreet of Plantation, but by vertue of the 
lilhops Afſignation, to whom the Right of the Parſonage Teinds belongs, ſe- 
ngthe uſe ot payment Alledged was interrupted now by this Purſuer, for thic 
years purſued for. Gib/or Clerk. 


L. HarmeZon contra Builer, July 6. 1630, 

Na Removing from the Lands of Blanſe and Tower thereof, a Seafin bear- 
ing Tradition of Earth and Stone, as uſe is, of the Lands and Tower , But 

0 the words of that Clauſe of the Seafin, which bears, 4&a erant. &c. No men- 
tion being made by the Notrtar, that the ſame was done in Twrri, but only in fun- 
de diftarnm terraruw, whereby the Detender Alledged, that ſeing Tarres are 
inter regalis, and that Seafin thereof is not taken per expreſue, at the Tower and 
Fortalice,as it ought to be, therefore that the Purſuer cannot ſeek Removing 
fromthe Tower by vertue thereof. This Alledgance was Repelled,and the Seafin 
ſuſtained, bearing, T hat #he Seaſin was taken ofthe Land &T ower,albeit theClauſe 
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to of 42a erant,8;c. made no mention of the Tower, Aftor, Mowar, Alter, Start. 
, Gibſon Clerk, Vid, June 179. 1630. E. Wigton, March 15. 1631. L. Smeiton, 
for Hume contra Hume, Eodem dies 


on t bk Removing, Caution being offered by the Defender, to whoſe Probation 
4 Cofyl an Exception was admitted, as uſe is, for violent Profits, The Cautioner be- 
;gatthe Horn, wasrefuſed,albeit he was a Landed-Man, and was at the Horn, 
8 Caution for another - Mans Debt, and the Horning of an old date. Acor, 


raig, Alter. Belſhes, Gibſon Clerk. Vide June 17. 1630, betwixt theſe parties, 


Mr. James CAikenbead contra Bothwell, Eodem die, 

Dan Bothwell being obliged in theContraR of Marriage betwixt Mr. Jawes 

LA 4ikenbead and his Daughter, to make her a Bairn of his Houſe at the 
tas of his deceaſe, diverſe yearsafter there isa Contra madebetwixt theeldeſt 
kn of the faid Adams Bothwel!, Brother in Law to the ſaid Mr Fames, and the 
Mr, Fawes, whereby the (aid Mr. James diſpones that Clauſe ofthe ſaid Con- 
t, and all benefit which he might have thereby,or by the deceaſe of his laid 
Ur in Law, to hjs ſaid good Brother,who is obliged therefore by his parti- 

« * bond, to pay Mr. James 8000 merks, at = firſt Term after his Fa- 
Gdeceaſe, which Bond being deſired to be Reduced at the Inſtance of or 
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ſaid Adans Bothwells Son, upon this Reaſon, becauſe it was paFum contra bones 
mores, fathum ſuper hereditate viventis,which is forbidden in Law,for thereby the 
Good-Son lellshisPartage of theGoods, which he may ſucceed to,or fall to hj 

by his Father in Law's deceaſe.ThisReaſon was not ſuſtained,but an Abſalviter | 
was given therefrom, becauſe the Civil-Law 1n this Caſe ( albeit alſo it receiye 
diverie ConſtruQions and Limitations, as if ſuch PaGtions be made, conſem;. 
ente eogde cujus hereditate paciſeuntur tuncpaBa ſic faa tenent 8&lundry others )hiy 
no place according to the Laws of Scotland, as in Tailzies and Renunciationg of 
the Bairns Part of Gear, and others; and this was a Diſpoſition of that which 
was Provided by theFather in Law to his Good-ſon, Ty his ContraCt of Mari. 
age, which might bein Law Diſponed upon by him, in whole favours it wag 
conceived. Actor. Advocatus & Mowat. Alter. Nicolſon & Stuart. Gibſon Clerk, 
Vid, January 14+ 1631. Sharp contra Sharp, 


Door Moxro contra Sir Willlam Scots Executors, Eodem die, 
Ms Executors Suſpending againſt all the Legatars, that the free Gear Con. 
| firmed would not be fo meikle as will pay all their Legacies, andfothe 
Legatars diſputing amongſt themſelves, and Dottor Monro, as Doer for the 
Kirk, Alledging that a Legacy of 50co merks left for building of a Kirk in the 
Elie ſhould be totally payed,albeit the reſt of the Legacies ſhould ſutfer Defal. 
cation, becaulſe the ſame was left ad pios ſus, which ought to have the Prefe. 
rence to all other Legacies. The Lords Found, that there ought no Preference 
to be given to any of thir Legacies before others, where the Free Gear wasnot 
ſufficient to pay all the Legacies, and that all ſhould ſuffer a proportionable 
Deduction;tor all the Preference which in Law, a Legacy ad pios nas had before 
other Legacies, wasonly where the Defun&s Gear was ſufficient to pay all, e 
caſu Falcidia detrahebatur de ceteris Legatis,@non de Legato ad pias cauſaryſed quay 
do legata excedunt vires hereditatis, tum Falcidia detrabitur tam de legatisad pi 
cauſas quam aliis, And upon the 15 of Jaly, they Found, that « Legatum adpias 
caſas being ſolutume, and delivered to the Legatar in name of the Kirk, and fo 
being perfited by the Teſtator in his own Lifetime, ſhould not ſuffer Defalca- 
tion with the otherLegacies,albcir theFreeGear would not pay all theLegacies, 
And that it was delivered by theDefun& himſelf in hisLifetime, it was Found 
probable by Witneſſes, Aftor, Nicolſon. Alter, Stwart & Leywonth, $cot Clerk, 


Nisbet contra E, of Caſſils, Eodem die. 

OY Nisbet in Anno1609, having acquired theHeretableRight of ſome Lands 
by Contra, Charter and Seafin, from the umquhile Earl of Caſſ#ls, un- 

ger Reverſion , which Lands the Earl and bis Heirs were in the Contra obli- 
ged,to make worth to the Wodſetter yearly 22 Bolls of Vicual 3 and this Earl 
as Heir,zin whom the Contra@ was transferred,being Charged to pay two Bol 
yearly for the whole bypaſt years, ſeing the Wodletter had only received pay 
ment of 20 Bolls, which were Suſpended by the Earl, Alledging that the fame 
was Uſury, and that he was not ſubjeR to pay the two Bolls Acclaimed, 9 
cauſethe 20 Bolls received did compleat him and more of his Annual at ten þ* 
cert, being a Wodfſct redeemable upon 2000 pounds, according to the Att © 
Parliament 1599, Likeas he had uſed the Order of Redemprion,and had cot: 
figned the Principal Sum the laſt year,vis. 1629. Conform to the Ad of P: 
lament 1592. with the Annual thereof, extending to 100 pounds: And ti 
other Party Alledging, that this Right came not under het Aas, becauſe 
was a proper Wodlſet of Lands, neither bearing any Back-Tack, or Ann 
rent, but a Right of Property, by vertue whereof he might claim the Benefit 
of the Lands Wodlſer, and the yearly Duty thereof, which the Contrader 
his Heirs were obliged,to maketo be worth the quantity agreed up0P, ſotl 
whatinlaked thereof, he ought to refound it. The Lords Found the Reaſon 
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levant,and Suſpended the Letters fevphcitery for itwasFound, that (the Char. 
. WW ger couldnot perſonally ſeck from the Comrater any greater quantiny of Vic- 
-o. or-profit for his Money, but according to ten per exe, ſeing this 
rge upon that Security,cuade thedame to come under the ARof Parliartient 
= Bur if the Party by bis Right of Property' of the Land, ſhould ſeck'the 
" I Duvesthereof from the Tennents and Pollefiors therevffhe might purſaethere. 
fore as he beſt mighitin Law, burhe could not ſeek perſorially from the Party 
© Wl no mor6 a5 faid is,than-according to tenger c&#t 3. und in the Redeeming of the 
' —_— the Redeemer was Found only obliged $6 confign the Annual, accor- . 
: ding tocen for itk hundredgand not the prices.of the ViualMAtor, NicollowB: 
Neilſon. Alter, Gibſon Clerk. Vid. 22 Juh, 1634+ Commillar of Du- 
jeld, 31 Feb, 1623. L. Glengarno contra Forreſter, 


Laxdes contra Dick, Paly 7.4630, _ © 

N Attion at Zardes inftance being Purkied before the Bailkes of the Cit 
p nongate, being the Baillies of the Rogality of Brughtown, ogpiſt Dick, 
Wo 40r Deforcing of their Ofhcer, i an Execution ofa Precepr / of ? "UireRt 
by themſelves, and therefore to have tint'his Moveabies, rhe) bne Ha thereof 
to pertain to the Parſuers, the other half wo theKirigor Lot of the R =A 
This Cauſe was Advocat, becauſe [nferior Fadges were not Judges ebtnp; 
Actions of this nature and conſequence: 


Houſton conta Maxwell, Falj 9, 1630. ' 


Ne Houſtoun being Seaſed in a TeneweninETown of peoffeles as Heir 
tix Town, Purſuing thereupon for Redution of a Dipofition- of 


to his Mother's Brothers Oye,cognoſced and eryed by wo ge 


gement, made by his ſaid Predeceſiors,towhom he was cogneſced nexreſt et, 

# (aid is, tothe faid Defcater;z the Purſucts Sealin being qudfreNed as' y, 
_ it flowed not upon a Retour 'paſt'rhie » Without 'Which 
—o——_ the Warrand of the Leiſin, no. {s-con}d be 
ated fo Reducing oft Detenders Rights, 

in Poſſeſſion 3 for albeit the ſame mightbe ſuſtaiged £6 prod 
covery of Maills and Duties, agemft anew rpg 
and retain Poſſeſhon, or ro ſeek Removing 3 

vterid, wo Reduce another Parties Heretdble' bt; kh could tiot 

Pucſvit AFiv?. The Loras Repelled this M be, und Foutid' tlie 1 
ſafficient roproduce this Aion, (eing the fache wis ti6t parſed OE 
Purkter's Heir, on otim vB Info in the Lahds ebirtroverred'; whis 
albeit it was as cir, yecthe conroverfic was forttiat - 
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fingular Succeſſor only was Warned by the Order 3 for this Deciſion wis only 


for this Citation to the Summons of Declarator : For albeit that was not noy 


queſtioned, yet many of the Lords were of opinion, that the Order needed no 
to be uſed againſt the appearand Heirs foreſaids, but 'only the Declarator; by; 
it would appear, that if the Order needsnot to be uſed againſt himy no more 
the Declarator z and icklike if he be nece(lar to be Cited to the-Declarator, 
far more to the Order, Actor, Alter, Mowat, Hay Clerk. Yid:20 Ma 
1630. Murray, 1 Feb, 1631. Wiliamſon. 21 Decemb. 1633, L. Weyw. 


1 L. Rowallan contra Bozd, EFodem die. 
TNa Removinf from a piece of Land Set in Rental to the Defender by Rigs 
I ellan, wherein | the - Lord” Boyd Compeared tor his Intereſt, Alledging, that 
that Land was part and pertinent of his Land, and wes ſo bruiked betore this 
Rental produced, paſt memory ofman , and the other Alledging the fame tg 
beypart of his Lands, and ſo bruiked by him continually 3 and fothe Parties hes 
ing alike pregnant in their contrair qualifications, the Lords Found, that the 
readieſt way to try,the verity,was, by giving » Commiſion to a Gentlemanin 
the Countrey,. to ſee the Ground controverted, and both the Parties Landy 
Alledged,.andto take all the moſt exatt tryal. that might be had by inſpetion, 
and Depoſition of Witneſſes hinc inde unſuſpetted,and by any other preſump. 
tion, or probable circumftance, and to report the ſame to the Lords. Ator, 
Alter. Boyd, GibJon-Clerk. Vid, 29 Jan. 1631. L., Hermiſtoun, 


| Veitch contra Robertſor, Eodeme die. 

N Huſband giving Iafefement to his ſecond Wife in Liferent, & tothe Heirs 

: to be begotten of that Marriage,of an Annualrent out of bis Lands,wbich 
Lands the Huiband thereafter Diſponed, divers years after the Procreation of 
'a Son in that Marriage, . and which Son of the faid ſecond Marriage being ſerv- 
.ed Heir of that Marriage, and Infeft in that Annualrent, Diſpones the lameto 
another, who purſues Poynding of the Ground therefore again(t the Heretor 
of the Land, who had acquired the Right from the Father, as ſaid is, afterthe 
Jaid Seaſin of the Annualrent, and whereby he Alledged, that the Puriuer nor 
his Author,” as being the Heir of that Marriage, had no right to the ſaid An- 
_nualrent,: the Father remaining till Fiar, who Diſponed the Land, and which 
_Diſpoſition abſorbed the ſaid Annualrent : And the Purſuer Anſwering, that af- 
.ter there was Sealin given to the Wife in Liferent,and to the Heirs of that Mars 
. riage in Fee of the Annualrent Libelled , the Bairns of that Marriage became 
 Fiars thereof, how ſoon they were born, ſo that thereafter,  albeit-the Father re- 
mained Fiar of the Heetable Right of the Lands, yet his Right was affccd 
. with the burden of that Annualrent, fo that the Father could never thereafter 
_valiably Diſpone the Heretable Right of the Lands, but with the burden fore- 
faid, and wherewith, the ſaid Diſpofition behoved to remain affected, evens 
if es 4 of the firſt Marriage, .. who was univerſal Heir, if the ſaid Dif 
Polition had not been made by the Father, as ſaid is, would have ſucceededto 
ogaghe of the Lands, but ever with the ſaid burden 5 even ſo muſt the faid 
Diſpolition be'affe&ed therewith. The Lords Found the Diſpoſition made by 
the Father ſufficient to exclyde this Purſuit, and that the Fee of the (aid Al- 
-nualrent ſubſiſted in the Fathers perſon, notwithſtanding of the Seafio given 

to the Wife, and Heirs of that Marriage,and conſequently that the Fathers Vi 
poſitioh of the Land was not affe&ed with the burden thereof; ſo that albeit 
the Heir tight have been compelled to warrand that Annualrent perſonally 3 
'Heir , ' yet it. was not alike in a ſingular Succeſſor, to affe@ the Ground againſt 
him. 'AQor, Stuart. Alter. Advocatus & Taylor, Gibſon Clerk. Yid.,2 Jul 163% 
'Town of Perth. 50 Feb, 1629. L. Drumkills, & a8 July 1625. L. Hadgo, $10 
Decemb; 1630. Nite. © os TY Aly 
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Hay contra L. Philorth, Eodem die. 

He deceaſt old L. of Philorih having Diſponed certain Lands to Hay of 
" # Crimonmogat, and in the Contradt of Alienation, having expreſly obliged 
him and his Heirs, that he nor they hath done, nor ſhould do no deed preju- 
dicial to that Heretable and irredeemable Alienation: His eldeſt Son the time of 
that ContraR not being Contracter, and having Diſponed a Right,which he had 
in hisown perſon to theſe Lands, to a third perſon, divers years betore that 
Contractz by the which Right the Alienation made to Hay, as ſaid is, by the 
Father, was not valiable ; and the ſaid Son being ſerved Heir to his Father, 
and the Contract transferred in himas Heir, and he Charged to Infeft himgand 
to warrand the Lands from that Deed,done by himſclt before the ſaid Contract, 
in reſpect of the ſaid Clauſe, whereby his Father obliged him and his Heirs,that 
they had done no deed prejudicial thereto, which the Charger Alledged he 
ought to fulfill, ſeing he was obliged thereto, by entering Hcir to his Father 
ſenlyne, The Lords Found, that the foreſazd Clauſe of the ſaid Contract, 
whereby the Father oblige1 him and his Heirs,to Infett the Charger in the faids 
Lands, and to warrand the ſame from all by gone deeds done by them, was «f- 
fectual to cauſe the ſaid Suſpender, in whom the Contract was transferred, as 
Heir to him, to give to the Charger an Infeftment ot the faids Lands, and that 
the Contract was not ſatisfied by the Inteftment given by the Father, which ln- 
ſftment was not valid, in reſpect of the Deed forefaid, done by the Son be- 
fore the Contract : From the which Deed the Lords Found, that this Suſpen- 
&r was obliged to warrand the Fathers Alienation, he being now Heir, albeic 
tewas neither then Contracter, nor could not be then Heir to his Father,who 
ws living, But he being now Heir, it was Found,that that Clauſe, whereby the 
Father obliged him and his Heirs,that they haddone no deed prejudicial, bound 
the Son who was Heir ſenſynegto warrand from that Deed done before the Con- 
tract, when he was not Heir albeit that was no Deed done by the Son, but a 
Right madeto him of before. Actor, Advocatus & Nicolſon. Alter, Mowat. Gib- 
ſmClerk, The ſame Decifion was done again betwixt the ſame Parties 22 Ju- 
h 1631, The ſame Cauſe being then called, 


Patrick Whitelaw contra Lo. Ruthven, Fuly 10. 1630. 

4 br Lord Ruther being purſued by the ſaid Patrick, to pay his Fathers 
Debt, as lawfully Charged toenter Heir to him, who offering to Re- 
nounce z and the Purſuer contending, that he could not be heard to Renounce, 
becauſe there was a Decreet obtained againſt him, as Charged to enter Heir 
& an other Creditors inſtance of before, which Deereet ſtanding unſuſpended, 
or taken away, behovedo to work againſt him, that he could never be heard 
toKenounce to any other Creditor, ſo long as that Decreet ſtood; for if this 
were permitted,that he might R enounce againſt one Creditor,and let Sentence 
pab againſt him in favours of another, as lawfully Charged to enter Heir by 
colluſion, or favour of preferring one to another upon any other reſpeR, then 
he might take back again,upon ſuch conditions,as the Parties could agree upon, 
the Land which the Creditor,whom he favours, ſhould Compriſe for a Debt 
bly not owing, and bruik the ſame to the prejudice and defraud of other 
tors, which were unjuſt 3 notwithſtanding whereof it was Found, that 
mightRenounce:for the toreſaid inconvenience was not to be reſpeRed, ſeing 
a Adjudication upon a Parties Kenounciation to be Heir, is more ſummarly 
apede;thana Compriſing upon a Sentence againſt the Party,aslawtully Charg- 
ed, ſcing there muſt another ſpecial Charge preceed before Compriſing,which 
vnotneedful in Adjudications 3 and if there be any collufion or unjuſt ground 
the Sentence, or no juſt Debt, the Parties intereſſed thereby, hath A&ion 
the Law againſt the ſame. i 1 Clerk, id. 11 Fune 1631, Tail;ifer, 
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ſingular Succeſſor only was Warned by the Order 3 for this Deciſion wis only 


for this Citation to the Summons of Declarator : For albeit that was not now 


queſtioned, yet many of the Lords were of opinion, that the Orderneeded no 
to be uſed againſt the appearand Heirs foreſaids, but only the Declarator by; 
it would appear, that if the Order needsnot to be uſed againſt him no more 
the Declarator z and (icklike if he be necellar to be Cited to the Declaratgr 
far more to the Order, Actor, Alter, Mowat, Hay Clerk. Vid: 20 Mag 
1630. Murray, 1 Feb, 1631. Williamſon. 21 Decemb. 1633, L. Weyw. 


L. Rowallan contra Boyd, Fodem die. 
TNa Removinfs from a piece of Land Set in Rental to the Defender by Rig, 
[| allan,' 'wherein the - Lord: Boyd Compeared tor his Intereſt, Alledging,that 
that Land was part and pertinent of his Land, and wzs ſo bruiked betore this 
Rental produced, paſt memory ofman z and the other Alledging the ſane tg 
bepart of his Lands, and fo bruiked by him continually 3 and ſothe Partics bes 
iog alike pregnant intheir contrair qualifications, the Lords Found, that the 
readieſt way to try,the verity,was, by giving » Commiſſion to a Gentlemanin 
the Countrey,. to ſee the Ground controverted, and both the Parties Lands 
Alledged,.and to take all the moſt exatt tryal. that might be had by inſpettion, 
and Depoſition of Witneſſes hinc inde unſuſpetted,and by any other preſunp. 
tion, or probable circumftance, and to report the ſame to the Lords, Attor, 
Alter. Boyd. Gibſon Clerk. Fids 29 Jan, 1631. L. HermiStoun, 


| Veitch contra Robertſon, Eodem die. 
A* Huſband giving Infefement to his ſecond Wife in Liferent, & tothe Heirs 
; to be begotten of that Marriage,of an Annualrent out of bis Lands,which 
Lands the Hulband thereafter Diſponed, divers years after the Procreation of 
"a Son in that Marriage, and which Son of the faid ſecond Marriage being ſerv- 
.ed Heir of that Marriage, and Infeft in that Annualrent, Diſpones the ſameto 
another, who: purſues Poynding of the Ground therefore againſt the Heretor 
of the Land, who had acquired the Right from the Father, as ſaid is, after the 
Jaid Seaſin of the Annualrent, and whereby he Alledged, that the Puriuer nor 
his Author,” as being.the Heir of that Marriage, had no right to the ſaid An- 
_nualrent, the Father remaining till Fiar, who Diſponed the Land, and which 
_Diſpolition abſorbed the ſaid Annualrent : And the Purſuer Anſwering, that af- 
.ter there was Sealin given to the Wife in Liferent,and to: the Heirs of that Mars 
 Tiage in Fee of the Annualrent Libelled , the Bairns of that Marriage became 
 Fiars thereof, how ſoon they were born, ſo that thereafter,  albeit:the Father re- 
mained Fiar of the Heretable Right of the Lands, yet his Right was affcQed 
. with the burden of that Annualrent, ſo that the Father could never thereafter 
.valiably Diſpone the Heretable Right of the Lands, but with the burden fore- 
aid, and wherewith, the ſaid Diſpofition behoved to remain affected, evens 
if his eldeſt Son of the firſt Marriage,.. who was univerſal Heir, if the ſaid Dif 
poſition had not been made by the Father, as ſaid is, would have ſucceededto 
-——Im 1 of the Lands, but ever with the ſaid burden ; even ſo muſt the faid 
Diſpo tion be affeQed therewith. The Lords Found the Diſpoſition made by 
"the Father ſufficient to exclude this Purſuit, and that the Fee of the ſaid Al- 
'nualrent ſubſiſted in the Fat ers perſon, notwithſtanding of the Sealin given 
'to the Wife, and Heirs of that Marriage,and conſequently that the Fathers Dil 
poſition of the Land was not affe&ed with the burden thereof; ſo that albeit 
the Heir tight have been compelled to warrand that Annualrent perſonally 
'Heir , * yet it,was not alike in a ſingular Succeſſor, to affet the Ground againſt 
him. AQor, Stuart. Alter. Advocatus & Taylor. Gibſon Clerk. Yid.,2 July 1639. 
"Town of Perth. 50 Feb, 1629. L. Drumkills, & 28 July 1625. L. Hadgo, $10 
Decemb; 1650. Nite. © OM | 
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Hay contra L. Philorth, Eodeme die. 

He deceaſt old L. of Philorih having Diſponed certain Lands to Hay of 
Crimonmogat, and in the ContraGt of Alienation, having expreſly obliged 
him and his Heirs, that he nor they hath done, nor ſhould do no deed preju- 
dicial to that Heretable and irredeemable Alienation: His eldeſt Son the time of 
that Contra not being Contracter, and having Diſponed a Right,which he had 
in his own perſon to theſe Lands, to a third perſon, divers years betore that 
Contractz by the which Right the Alienation made to Hay, as ſaid is, by the 
Father, was not valiable ; and the ſaid Son being ſerved Heir to his Father, 
and the Contract transferred in himas Heir, and he Charged to Infeft him,and 
to warrand the Lands from that Deedgdone by himſclt before the ſaid Contract, 

in reſpect of the ſaid Clauſe, whereby his Father obliged him and his Heirs,that 
| WH they had done no deed prejudicial thereto, which the Charger Alledged he 
- ought to fulfill, ſeing he was obliged thereto, by entering Hcir to his Father 
| ſenlyne, The Lords Found, that the foreſaid Clauſe of the ſaid Contract, 
| WM whereby the Father oblige1bim and his Heirs,to Infett the Charger in the faids 
$ WH Lands, and to warrand the ſame from all by gone deeds done by them, was ef- 
, Wl fectual to cauſe the ſaid Suſpender, in whom the Contract was transferred, as 
Heir to him, togive to the Charger an Infeftment ot the ſaids Lands, and that 
the Contract was not ſatisfied by the Inteftment given by the Father, which la- 
{ftment was not valid, in reſpect of the Deed foreſaid, done by the Son be- 
fore the Contract : From the which Deed the Lords Found, that this Suſpen- 
&r was obliged to warrand the Fathers Alienation, he being now Heir, albeit 
tewas neither then Contracter, nor could not be then Heir to his Father,who 
ws living, But he being now Heir,it was Found,that that Clauſe,whereby the 
Father obliged him and his Heirs,that they haddone no deed prejudicial, bound 
the Son who was Heir ſenſynezto warrand from that Deed done before the Con- 
tract, when he was not Heiry albeit that was no Deed done by the Son, but a 
Right madeto him of before. Attor. Advocatas & Nicolſon. Alter, Mowat. Gib- 
ſmClerk, The ſame Decifion was done again betwixt the ſame Parties 22 Ju- 
h 1631, The ſame Cauſe being then called, 


Patrick Whitelaw contra Lo. Ruthven, Fuly 10. 1630. 

1 br: Lord Ruthven being purſued by the ſaid Patrick, to pay his Fathers 
Debt, as lawfully Charged toenter Heir to him, who offering to Re- 
nounce 3 and the Purſuer contending, that he could not be heard to Renounce, 
becauſe there was a Decreet obtained againſt him, as Charged to enter Heir 
a an other Creditors inſtance of before, which Deereet ſtanding unſuſpended, 
ter WF ortaken away, behovedo to work againſt him, that he could never be heard 
re- Wl toRenounce to any other Creditor, ſo long as that Decreet ſtood; for 1t this 
15 yl Vere permitted,that he might Renounce againſt one Creditor,and let Sentence 
iſ» WY peG againſt him in favours of another, as lawfully Charged to enter Heir by 
colluſion, or favour of preferring one to another upon any other reſpeR, then 
ad WY ke might take back again,upon ſuch conditions,as the Parties could agree upon, 
by WE the Land which the Creditor,whom he favours, ſhould Compriſe for a Debt 
pollibly not owing, and bruik the ſame to the prejudice and defraud of other 
We Creditors, which were unjuſt 3 notwithſtanding whereof it was Found, that 
might Renounce:for the toreſaid inconvenience was not to be relpeRed, ſeing 
an Adjudication upon a Parties Kenounciation to be Heir, is more ſummarly 
Gr apede,than a Compriſing upon a Sentence againſt the Party,as lawfully Charg- 
"n td, ſeing there muſt another ſpecial Charge preceed before Compriſing,which 
dnotneedful in Adjudications ; and if there be any colluſion or unjuſt ground 
the Sentence, or no juſt Debt, the Parties intereſſed thereby, hath Adion 
Hy f the Law againſt the ſame. Gib/on Clerk, Yid. 11 Fune 1631, Tailgifer : 

al 
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and the other Caſes there Cited. But the ſame day 1a a Proceſs wherein Hay 
was Clerk, a Sentence betwixt a Defender and another Purſuer, obtained ;. 
gain(t this ſame Defender, conveened as Intromillatrix, to pay her Huſbang, 
Debts, proceeding upon lawful Probation, wherein ſhe Was proven Intro- 
miſſatrix, was ſuſtained in this Procels,to prove her Intromillatrix, ſhe beingſs 
conveened by another Creditor and it was not Found neceſlar, to proye her 
Intromiſlatrix- de novo again, but this Sentence as ſaid, 1s, proceeded upon 
Probation by Witneſles 3 whereas if it had proceeded upon Contumacy, tg 
give her Oath, it could not have proven out of that Proceſs betwixt, other Par. 
ties. Yid, 26 January 1631.L. Gadgirth contra Anchinleck. 


Bennet contra Porteous, Eodems die, 

N a Removing, an Exception admitted to Probation, and an Incident uſed 
for Proving thereof, Caution being defired for the violent Profites, as uſe 
is, the Detender being a poor miſerable Woman who was not able to find Cay. 
tion, and offering cautionem juratoriam, The Lords, in reſpect ot the At of 
Parliament, refuſed to accept of cautionem juratoriam, and Ordained her to find 
Caution, but Declared that they would Admit ſuch. Caution as the poor Woman 

could find, Actor. Tailzor, Alter, Gray. Hay Clerk, 


Shaw contra Duke of Lennox, Eodem ate, 

: fi deceaſt Sir James Stuart having fold the Wood of Methwen to one 
Tounger tor 12000 Merks, to be payed at three ſeveral Terms,to the WM |; 

price whereot Fohn Shaw being made Aſſigney,tor payment of Furniſhing made 
by him to the ſaid Sir Fames,and then the ſaid Fohn Shaw giving a Back-bond 
to Sir Fames that he ſhould retound the ſaid Sum to him, he being ſatisfied for 
his own Furniſhing in the firſt end thereof , and thereatter the ſaid Sir Zames 
being Convidt of Adultery,and his Elcheat Diſponed to the Duke of Lenpox, 
who diſputing with the ſaid Fohn Shaw, which ot them had beſt Right to the 
ſaid Price, which theDuke claimed by vertue of theEichearGe rhe toreſaidBack- 
bond, and the ſaid Fohy Shaw claimed by vertue of the Afignation forelaid, 
and that his Back- bond derogat not to his Right thereot, (eing the ſaid Sir James 
had granted to him a Diſcharge thereof, conteſſing that the Furniſhing made 
to him by the ſaid Fohn Shaw exceeded that Sum, To the which it was An- 
ſwered by the Duke, that that Diſcharge could not prejudge him as Donatar, 
ſeing it was granted after that the ſaid Sir Fames was cited for a Capital Crime, 
wherefore he thereafter came in Will,and whereby his Eſcheat ftell,after which 
Citation he could do nothing to prejudge the King : And theother Allecging, 
that he might then take a D ſcharge for Furniſhing made before, the Particu- 
lars whereot he could not now inſtru&, being all given back at the time of the 
Diſcharge. The Lords Preferred Fohn Shaw to the Duke, albeic the Diſcharge 
wasafter Citation, but Ordained to take Shaws Oath,it that Furniſhing was all 
truly made before the Citation , which being ſworn to be ſo, the Lords Found, 
that the Diſcharge oughe to be Suſtained, albeit Dated after che Ciration, and 
Found ir not neceſſary 'to prove the preceeding Furniſhing otherways than by 
his Oath,in relpe& ot the Diſcharge. Actor, Mowat, Alter. Burnet. Gib(on Clerk: 


Hay contra Ey Mayſhal, Fuly 13, 1630, 

E fr” Earl of Marſhal as Sheriff of the Mearns, being Purſued by a Cre- 
ditor to pay the Debt tor not taking of the Rebel, he being charged to 

take him, becauſe he keeped Company with him divers times thereafter: The 
Lords Found, that that Charge given to the Magiſtrat, ſhould make him lyable 
for Obedience thereunto,for the ſpace of a whole year after the Dare of thi 
Charge given to him, and that theſame laſted and was effecual againſt him,dU- 
ring all thatſpace of one year, but for no longer time; and alheic the Debt n : 
'pay cc 


miſſic 
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zyed to the Principal Creditor by one of the Cautioners for the Rebel, yet 
that thereby the Magiſtrat was holden to obey the Charge, given to him at the 
(aid Creditors inſtance, the Rebel not being Relaxed, leing the Cautioner, who 
payed for the Rebel, might uſe the Creditors Name tor his Reliet.by Charging 
to take the Rebel, and albeit the Crediror Converſed alter the Charge with 
the Rebel in Aberdeen divers times, the (aid Creditor being chen Baillie, where- 
by he had power and occaſion to take the Rebel z yer the Lords Fofnd the She- 
if not liberat thereby, from obeying the Charge given unto him, neither was 
the Sherifts Offer to enter the Rebel in as good Eſtate, & cum omni cauſa as he 
was the time of the firſt Charge, Suſtained nor Received, ſeing there was three 
years paſt ſince he was Charged, albeit the Sheriff ex:uſed himſelf with a Trea- 
ty,which was divers times thereafter keeped betwixt the Creditor and the Re- 
bel tor his Satisfaction, whereby he had probable Cauſe not to take him ; and 
albeitalſo that he took him,and Incarcerate him in D#z»ottar,out of which Ward 
heelcaped, and letr the Keeper tor dead, which was not reſpected, ſeing he was 
nor put in Ward in a publick Goal, and was not detained in that Ward in Dauz- 
wottar in ſure Firmance, having eſcaped tor want of a ſufficient number to guard 
| him, there being only an old Porter to attend him, whom the Rebel Wound. 
ed and Eſcaped, whereas it there had been a (afficient Guard he would not have 
Eſcaped Actor, Hay & Davidſon, Alter. Nicolſon. Hay Clerk. Yid, 12 Tune 
1630, Mr, Roger Mowat,and the Caſes there mentioned. & 6 Fuly 1631, Bail- 
lies of Perth, : 

V allange contra Kincaid md Forreſter, Fuly 17, 1630, 

He deceaſt Yallange in his Teſtament leaving X:ncaid his Wife his Exe- 
/8 cutrix, and alſo Tutrrix, with other two Friends,to his Bairns 5 which 
Tetament being Confirmed by her, and ſhe remaining Intromiſſatrix with kis 
Goods, thereatter ſhe marries DoRor Forreſter for her ſecond Husband, and ſhe 
20d he continues in Intromifſion divers years after this ſecond Marriage; there- 
ater the other two Tutors Teſtamentars,who befote accepted not the Office, 
Purſues the Reli& as Tutrix, and her ſaid ſecond Husband, whoalſo had given 
his Bond to be Comptable for the Minors Goods hiſce nominibus, viz, as Proe 
tutrix, and aSTntromettors, and in reſpec of the ſaid Bond, to make Compr, 
Reckoning, and Payment to chem as now accepting the Office of Tutory,ot the 
ſaidsGoods&wholeProfites, fince the time of theirIntromifſion,unto the time df 
the Payment of the principal Sums : Wherein the Husband and his Wite Com- 
pearing, Alledging that they cannot pay any Annualrent fince the time of their 
ſecond Marriage, becauſe then ſhe loſt her Office, and ſo ought not to be conli- 
dered as a Tutrix to pay Profites, but as any otherStranger, and who being ſo 
teſpeed,could not be ſubjet in Annualrentz but theſe two Tutors were only 
in Law Anſwerable to the Minors for Annualrentz ſo that their own Omiſſion 
till now to accept the Office of Tutory, and todo the Duties thereof, that O- 
miſton ought to be burdenable to themſelves, and not to the Relit,who was 
bot Tutrix fince her ſaid Marriage, The Lords notwithſtanding Found, that 
deit where there areTutors,a Pro- Tutor is not ordinarly obliged and bound'in 
Annualrent for the Minors Goods, yet that here ſhe continuing in the ſame In- 
tomifſion, which ſhe had when ſhe was Tutrix,and having Confirmed the Teſta- 
dent;that ſhe was ſubjeR and her Hushand in paying of Annnalrent,tor theSums 
Goods intrometted with by her, ſeing the Goods remained in her and her 
bands Poſſeſſion, and they had not exonered themſelves by: any contrary 
Aion of Tutory, or other Action whereby ſhe might have been treed of her 

lnomiſion, ARor, Robertſon. Alter, Mowat & Gibſon, Gibſon Clerk, 


= Lo, Erskin contra E. of Hume, Eodem die. | 
Ik Earl of Hume-being Charged to receive the Lo, Erskzn,as Superior.to 
dir George Hume of eHanderſton's Lands, Compriled by the Lo, Er:skzn, 
ARXLX 3 whoz 
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who,as uſe 1s,Suſpending,that he ought'to have a'years Dutie,and alſo Paytnent 
of all the bygone Feu-Duties, before he were holden to receivehim, The Z74, 
Found, that ſeing the Superior had Confirmed ſundry Infeftments of Anny,). 
rent out of theſe Lands Compriſed, which abſotbed a great Part of the yearly 
Frofits of the Lands, that the Compriſer was not ſubject to pay to the Superior 
any further for his Entry, but only according to the Free Profits, which reſteq 
by and atfour theſe Annualrents, which were Confirmed by bimſelf, albeit that 
the Right of theſe Annualrents was alſo Acquired by this ſame Compriſer, ang 
albeit the Annualrent was Diſponed to betaken out of other Lands, as well 3s 
the Lands Compriſed, And Found,that the not paying of the Feu- Dutiesfy, 
the bygone years, adebted to the Superior, was no cauſe'to ſtay the Compriſer 
to be Entred, 'ſcing the Compriſer could nor be Perſonally Obliged to paytheſe 
Feu-Duties,for any years owing by the Vaſſal, before his Comprifing, andthe 
Superior nevertheleſs would not be prejudged therein, ſeing by' his Right 
he might ſafely Poynd the Ground againſt whatſomever Poſleſſor,for thelame, 
AQor. Nicolſon. Alter. Belſhes. Gibſor: Clerk. Yid. July 21. 1630. Mr.Archilald 
CHMoncreiff, & March 26. 1629. Rollock contra Murray. 


L, Lie contra Porteous of Hauk-(haw, Eodeme die. 
; IX a Removing againlt the Father and the Son, the:Son being Minor, and his 

Father Summoned as Adminſtrator to him, the Summons was ſuſtained, al- 
beit the Tutors nor Curators were neither Generally,nor Specially Summoned, 
which was not Found neceſlar, albeit the Son had other Curators given to 
him than his Father, and thathis Father was-not one of them 3 and the Warning 
being quarrelled, becauſe the time of the Execution thereof, the Party was out 
of the Countrey, and he wasneither Warned at the Ground of the Lands, norat 
the Paroch-Kirk, upon 60 days. This Alledgance was Repelled, and the Wary 
ing ſuſtained, becauſe he was Warned at the Ground of the Lands, and the Pa 
roch- Kirk, upon 40 4ays- and hewas Warned allo at the Mercat-Crols of E 
' dinburgh, and Peir and Shoar of Leith upon: 60.days, which was Found tobe ſuf- 
ficient, and that he needed not to beWarned upon 60 days,at theGround,nor 
Paroch-Kirk,AQor- Alter. Scot. Gibſon Clerk, Vid, Fuly 20. 1630, betwixt 
thir Parties. Jar. 23. 1627, Wabace contra Porteous, March 19, 1628, Raith, 
February 16. 1631, Lo, Cranſton. 


In the Immediat above.written Cauſe of the L. Zies. Fuly 20, 1630. 

Ne Compearing, andDefending againſt the ſaid Removing,by vertue ofa I JO: 
Diſpoſition of the Liferent made by that Rebel, whoſe Liferent ws WJ # 
fought, and Poſſeſſion conform thereto, and which was Acquired fromthe Re-I ifter 
bel, for Onerous Cauſes of a Juſt Debt. The Lords Repelled the Alledgance, 
and ſuſtained the Donatars Right, becaufe when this Party Diſponed his L 
rent to this Excipient, he was then Rebel; and' albeit he was not then Rebel 
year and day,' whereby his Liferent was Acquired at that time to his Superior, 


yet he being then Rebe), and continuing in that Rebellion, which was in #gÞ itior 
.and from the which the Rebel wasnot Relaxed within-year and day, how oor Poyr 
the year was expired, made the Liferent of theſe Landsto fall'to the Superorggy Nunc: 
wherein he wasnot Prejudged by the faid precteding Diſpolition,made vio Diſtr 
the year expired, being made as ſaid is, after he wasat the Hom, andthe Fathe 
being i» curſu. Partibus ut ſupra, Kens 
Mr, Archibald Monctief contra Lady oomry er Brac 21. 1639 ring 

Af © <r-hibald being Penfioner to the King of a Duty,to be taken out BN 
the Feu-Duties of the Lands of Ferre, Diſpone in Feu by the King,! ho 

the Laird of Balnagown, and which Feu.Duties were Aſſigned to him for pa ah 


ment of the ſaid Penſion, and the Laird of Balnagowsn having given Sub-Fevs! 
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ne | $ub-Vaſſals, for payment of certain Feu-Duties to him, and theſe Feu- 

ities payable to him by bis Sub-Vaſlals,being Diſpaned again to the Lady, 

1}. Wiſhe beingCharged by thePenſioner,to pay theFeu-Duties, wherein thePrin- 

ly {ral Fevar was adebted by his Infeftment to the King, ſeing the ſaid Principal 

ar was Irreſponſable, ſhe Suſpending, that ſhe was not obliged therein, 

ed Wit the Principal, Feuar z and that ſhe could not be Perſonally Charged, The 

Mae rd: Found, that ſeing ſhe had Right to the Duties payable by the Sub- VYaſ- 

nd {WW to thePrincipal Fevar, that the Kingas Superior, and his Penſioner, who 

d the Kings Right, might Perſonally Charge her to pay the ſaid Feu-Duties, 

iebted by her Author to the King; and that he needed not to becaſterfbif,to 
ynd the Ground therefore, ſeing he mighteither Poynd or Charge her Per. , 


Wally as lntromettor therefore, as he pleaſed, Actor. Mowat. Alter. Scot 
he Mecrk. Yid. March 26, 1629, Rollock contra Murray. July 19. 1630, Lo, Erikin. 
ht Fairlie contra Maxwell and Fairlie, Bodem die, 


JY Contra&t betwixt umquhile Jemes Fairlie and William Fairlie Brethren] 
Y every one of them isabliged, that in caſe they die without Heirs of theix 
dies, the Surviver ſheuld ſucceed to the. Lands and Heretage of the deceaſed, 
d James beitig deceaſt without Bairns, Wibiam, who was the Youngeſt im- 
zdiat Brothergcraves this ContraG to be Regiltrat gain the Daughter and 
firof umquhile John Fairlie, who was immediat Elder Brother to the ſaid 
ae, and ſo who was Heir of Conqueſt to him: wherein the Lords Found, 
kt the Heir General and of Line, needed not tobe called inthis Regiſtration, 
ueisin all Purſuits againſt Heirs of Conqueſt, which are not ſuſtained, excepr 
eHcir of Line be firſt called,and diſcuſt; but it was not Found neceſfar in this 
dat, ſeing he himſelf, who purſued the Regiſtration, was that Perſon, who 
mould be General Heir, and of Line, he being the younger Brother, and ſo he 
@uld not call himſelf, becauſe he Renunced to be Heir to him, therefore the 
ſrocels was ſuſtained at his Inſtance againſt the eldeſt Brothers Daughter, who 
rs Heir of Conqueſt 3 whereas, if 'he had not Renunced, he could not have 
ned this Action, being Heir himſelf, and fo that Perſon who ought to fulfill 
ContraGt ro himſelf, whereby it would have been Confounded, AQor, Njz- 
wilſon & Aitor, Alter. Advocatus & Stuart. Vid. Novem. 20. 1630s Pryd cone 
tra Thomſon, and the other Caſes there cited, 


Salmond contra Ore, July 22, 1630. 

Ohn Ore being Infete in an Annualrent out of a Tenement pertaining toSaL 
] mond, Redeemable upon eight hundred merks, and the faid Johr Ore there- 
ater Reſigning the ſaid Annualrent to one of his Bairns, who thereupon was 
Infeſt, reſerving his own Liferent- thereafter the Annailzier of the Annualrent 
tn Ore, not knowing of the Infeftment given by Job» Ores Reſignation, 
in the hands of the Baillies of Edinburgh, to his Bairn, payesthe Sum whereupon 
the Annualrent was Redeemable,to the ſaid Joby Ore, and,obtains bis Kenunci- 
tion; after the deceaſe of the ſaid John, his ſaid Daughter being Infeft, obtains 
Poynding of the Ground for the ſaid Annualrent, notwithſtanding of the Re- 
unciation granted by the Father, whereupon the Heretor of the Land being 
Diſtreſt, purſues Warrandice of the ſaid De granted to him- by the 
Father, apainſt the two Executors Confirmed to the Father, wherein he con- 
ens them conjunGily and ſeverally, ro Warrand the ſame; and forthateffe&, 
b make payment of the Principal Sum payed tothe Father, and of the Annual- 
rnt thereof payed ſenſine to the Daughter, of the years for which ſhe had obtain- 
el Decteet of oynding, In which Proceſsthe Loxds Found, that there being 
Wo Executors, they could not be conveened but for their own halfs, and no 
"tc of them forall, ſeing one ofthem was notAlledged to have igtrometted _ 
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ſomuch as would pay the Sum acclaimed ; And it being alſo Alledged,that t; 
Aion of Warrandice being for Warranding of an Heretable Infettment, thy the. 
Fat wasnotPreſtable by the Executors, but by the Heir, TheLords Repelled 6 > 
Alledgance, and Found the ſame Preſtable by the. Executors, viz, to pay a gy 
for which the Defun&had given Renounciation of an Annualrent, but becayg 
the Annualrent was for more than ten for ilk hundred, The Lords Found, th 
the Fxecutors ſhould Refound no more than thatProportion, albeit thatDecre, 
was obtained by the Daughter, againſt this Purſuer, ro poynd for the Annu, 
rentLybelled,which was more norten:for that was his own fault, who propo 
not that Alledgance in that Purſuit , without prejudice to him to Re 
fromthe Daughter what he had payed, more than the Annualrent alloweg 
aA of Parliament. Actor, Mowat. Alter. Gibſon Clerk. Vid. Deen 
11, 1632. Geills- ſhaw, penult. Fuly 1630. L.Carnouſie, and the Caſes there, Fs, 
£7: 1632, Kinnaird, Novem, 25. 1630. Miniman contra Rampay. 


L. Carnouſie contra I. Meldrum, Eodem die, 

N aPurſuit made by the Bairns of the L. Meldrum,ExccutorsConfirmedtoher, 
[| againſt the Executors of her umquhileHuſband,&thel ntromettors with hi 
Goods &Gear,tor payment of that part of theirMothersGoods confirmed, whic 
belonged to her, and conſequent)y to them, as her Executors, and wherein he 
Huſband would have been Debitor to them, they being her Bairns of an anteri 
or Marriage. The Lords Found, that albeit there wereExecutors Confirmed t« 
the umquhile Huſband, yet that thereby the Purſuers were not excluded, by 
that they might alſo purſue the Intromettors with the Goods, to make their par 
thereof due tothem in Law forth-coming 3 For this is not, as when the Cre 
ditor purſues a vitious Intromettor to pay the Debt, ſeing here the [ntromette 
is only purſued to-make payment of the very particulars, wherewith 
ſhould have been proven to have Intrometted with, and which he had no xe 
ſon nor Right to Þetain, yet uſually where Executors are Confirmed, no Pre 
ceſs is granted againſt Intromettors,as is done 14 July 1626.8& Novem,23,1630 
Gray contra Smith, & Novem. 25. 1630, Miniman, And even ina Wifes T: (ta 
ment Confirmed,albeit her Huſband beliving, Defalcation ought tobe of ſuch 
Particulars, which ought not to come in Teſtament, viz. Which oftheirown 
Kind and Nature are Heirſhip, albeit the Huſband, to whom the Goods Con- 
firmed belonged, cannot have an Heir to claimthe ſame, he being on Life the Wan 
time of the Confirmation, and therefore that the Wifes Executors had no Kight W:ng 
to any particular of that Kind. Actor, Nicolſon & Baird. Alter, Advocatws & Wihe 
Burnet, Gibſon Clerk. Fid. penult July 1630. betwixt theſe Parties. Or 


L, Pitſligo contra Davidſon, July 23. 1630. &f 
He deceaſt Forbes of Pitſligo, who was Elder Brother to this L. Pi!ſligs's Mot 
Guidfirs Brother,and to whom the ſaid Purſuers Guidfirs Brother ſucceed: Wa 
ed in the Lands and Living of Pitfigo, had only two Daughters, whereof the WV: 
one being firſt Married to Doguid of Achinhove, and from whom ſhe being al Wh 
ledged to have been Divorced, thereafter ſhe is Married upon umqubile Mr. ®ﬀto 
Thomas Davidſon Miniſter, in which Marriage there are two Sons Procreat Al- 
exander and Mr. Thomas Davidſons; after the deceaſe of the Parents, Alexander 
is Served and Retoured Heir to the faid umquhile Forbes of Pitſligo, his 
Mothers Father, one of the two Heirs, whereupon he Intents Aftion of Res 
duCtion and Improbation of this L, Pi1{3go, and bis Father, and GuidfirsRights 
of the Landsz This L. Pirfigo thereupon Intents ReduQtion of this Retour, 
and Service of Alexander upon this Reaſon, becauſe the ſaid e&lexander wasa 
Baſtard, in ſo far as he was begottenupon his ſaid Mother, who then had a Huſ- 


band, viz. Achinbove living, with whom ſhe was ſtanding lawfully Married) q 
| the 
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the Reaſon bears. This Attion upon the Reaſon of Baſtardry was ſuſtained, be- 
ing Purſued before the Lords of Selſon, and they were Found competent Judg- 
es thereto, and that there was no neceffity, as the Defender Alledged, that it 

ſhould be Remitted.to be Cognoſced before the Commiſlars z but it wasſuſtain- 

ed, albcitthere were. alſo fix Monethsexpired after theDeducing of thatService, 

before it was quarrelled; by this ReduRion; for that is only Competent the time 

of the DeduQtzgn of the Service to the Party, to oppone Baſtardry, to ſtay the 

Service, and then the Service and theTryal of Baſtardry isRemitted ed Judiciune 

(briſfianitatis, which is theCommiſlariot,and which is appointed to be Terminat 

within fix Moneths, and the Opponent finds Caution to fatisfie the Parties 

Chargesif he prevail not before the Commiſſars, and upon occaſion alſo,the 

Term after. Diligence, will be Prorogat at the parties defire. Alſo the Lords 

:Wround,chat this Purſuer had ſufficient lntereſt to Keduce thi- Retour and Ser- 

yice,albeit he was not neareſt of Blood to that Party, to whom the Defender 
was Served Neir, if that Service were Reduced, and although the Perſon Serv- 

ed Heir were a Baſtard, ſeing there were Bairns on life begotten in lawful 
Varriage,of the orher Daughter of the (aid, umquhile L. Pitſligo,and who would. 
wer be preferred to this Purſuer, being nearer in Blood than he, Likeas there 

zone gotten of that Marriage Served, and Retoured Heir tothe ſaid umquhile 

Guidlir, and whereby theDefenderAlledged, that this Purſuer had.no intereſt 

b Reduce that Service: which Alledgance was Kepelled, and the ſaid Purſuer 

vs Found to have Intereſt roReduce the faid Retour, albeit he was not neareſt 

(Kin to the Dctun&, ſeing he was Infeft, and in, Poſſcflion of the Lands of 
iſigo, and his Father and Guidfir before him, whofe Right might be drawn 

nqeſtion by that Recour, and Service: Likeas thereupon Aion of Redudi- 

mand Improbation was Intented, at their Inſtance againſt him, for ProduRi- 

mofhis Evidents of the fajds Lands 3 and whereby the Lords Found, that he 

kd Intereſt to Reduce the ſaid Service, which was the Ground of the Purſuit 

hented againſt him. Actor. Advocatus, Nicolſon & Mowat. Alter, Stuart & 

lavtie, Gibſon Clerk. : 


Sir Fohn Scot Supplicant, Fuly 24. 1630. 

His day Sir John Scot gave 1n a Supphication to the Lords, making menti- 

on, That all Summons of Error and RediiRtion of Retours has been by 
Ancient Cuſtom uſed ro he Exped at the Chance)lary, and Written in Latine, 
md underthe Quarter Seal, whereas now lately many are Written. in Scots by 
the Ordinar Writers to the Signet, albeit there is an expreſs Ad of Parliament, 
Ordaining, That the Order of the Chancelary ſhould not be brokew; Therefore he 
&fired the Lords to make an AR in their Sederunt Books, that no Summons 
of Kedution of any Retour ſhould be Exped, but as ſaid is, in Zatize, and in 
archment, under the Quarter Seal, and by the NireQor of the Chancellary his 
Deputsand Servants, and that noProceſs ſhould be granted in time coming up- 
n any Summons, otherwiſe raiſcd, The Lords Ordained this to be done, and 
tound,that the ſame ought to be obſerved in all Summons, for Reducing ofRe- 
rs, which were Principally called tobe Reduced;but not where other Firs 


naer te principa'ly to beR educed and Retours to fall in Conſequence: And where 
, 1s WWſietours were called principally to be Reduced, they thought the ſaid Order 
Ree Wwuld be kept, albeit the Summonsconcluded no Error, and albeit the Per- 
phts as Aſſyſers, were neither deſired to be puniſhed for-wilful Error, nor yetthat 


ly were called in the Procels; But only that the Parſuer deſired theRetour;to 
Reduced againſt the.Dire& Party Served, or ſome Repreſenting him. For 
be Lord, Found, that'ſuch ARtions concerned the Aflyſers, who, albeit the 
7 not Purſyed, tobe puniſhed, for wilful Error, yetiby A&'of Parliatier 
bere's Ignorance Alledgable againſt them, and ſo f nodherote their Deed 
| Xxx 4 being 
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being quarrelled, theſame ought tobe Tryed by Order of the Chancellary 4n- 
tiently obſerved, but the matter was thereafter Ordained to ly over il furs 
ther Adviſement. Yid. Feb, 12, 1628. Mark, Ker. &c. J 


La. Maxmnel contra her Tennents, July 28. 1630. 
| be a Removing La. Maxwel contra her Tennents, one of the Defenders Aj. 
ledging, that he was Rentalled by the Purſuergin the Lands Lybelled, duz. 
ing his Liferime, and by vertue thereof in Poſſeſſion, The Purſuer Replying 
that the Rental bore a Clauſe and Provifion, That if the Rentaller Diſponed jy, 
Lands to any other Perſon,it ſhould be null,and that he had Diſponed it to his own 
Bairns, who were in Poſlefſion of the Lands. The Defender Duplying, that the 
Diſpoſition to any of his Bairns made it not rofall, ſeing that Diſpoſition could 
Not be Repute, as ifhe had Diſponed his Rental to a Seranger, which behoved 
to be the only Meaning and Interpretation of that Clauſe of the Contrad ſpeci. 
ally ſeing heand his Bairns, to whom the Diſpoſition was made, remained in 
Houſhold, and dwck together,and Poſleſt altogether. The Lords Found, the 
Exception and Duply &elevant, and Found the Diſpofition, made by the 
Rentaller to his own Bairns, not to be ſich a Deed, as to make the Rental fall 
ſpecially ſeing he retained the Poſſeſſion with his ſaid Bairns, whereas if he 
had not beenin Poſſeſhon, but only the Bairns. to whom he Diſponed, the 
Matter would have been the more Diſputable. Vid. Feb. 26. 1630, Lockk, 
of Carſtairs, ARor. & Douglas, Alter. Hay Clerk. 


L. Freeland contra Sheriff of Perth, Eodem die. 

(35 of the L. Freeland's Tennents being Unlawed in his Baron-Court fo 
Blood,& being therefore lawfully Convict,and having payed the Unlaw 

this Tennent being thereafter conveened for the ſame Blood before the Sheriff 
and it being drawn in Diſpute before the Lords,if that Conviction and paymen 
conform thereto, donein his Maſters Court, ſhould liberat him, ſeing the $h 
riff Alledged it ought not to free him, becauſe albeit the Baron might Convis 
his own Tennent, in his own Court for Blood, yet that Right is only comp 
rent to the Baron, where both the perſon Committer of the Blouod, and the other 
Party, whoſe Blood is drawn, are both Tennents to the Baron; and fo where the) 
are both ſubje&t tothe Court, or elſe where, and when the Fatt is committed 
upon his own Ground; but being done upon the Ground, pertaining to another 
Heretor, the Baron had no power to cognoſce thereupon, The Lord: Found, 
that ſeing this Fact wasnot done upon the Barons Ground, and that both Par- 
ties were not his Tennents,neither did the Party hurt, complain to the Malter 


of p | q 
in the Maſters Court, norſeek reparation there, quo caſs the Maſter mighty Q 
claim the Proceſs, if it had been fo proceeded, albeit the Committer was bus, 7 


Tennent, yet that the Sheriff was only Judge to try the ſamez and that the 
tryal made by the Maſter did not liberat him, but that the Sheriff might pro 
ceed, and oughtto be preferred, 


L. Carnoufie contra Meldrum, Penult Fuly, 1630. ; 
—_———— is made 22 July 1630. the Heir deſiring Defalcatiol 
againſt the Executors of the Wife of the DefunR, of the Detunet 
Moveables, for Sums owing by the Defunct by Heretable Bonds, which { 
Heir Alledged ought to bepayed for the Heirs relief,out of the readieſtof tit 
Moveablesz and the Executor Alledging, that the Heir ought to have no 

lief for Debts owing by Heretable Bonds, upon the Defuncts Moveable. 
Zords Found, that the Heir ought to have no relief againſt the Executor, fc 
upon the Defuncts Moveables, for any Sum owing by Heretable Bonds 5 anc 
Found, that Obligations bearing the Debitor to be obliged,to pay Annualren 
tor the Money borrowed albcit not bearing a Clauſe of [nfeftment,wert - 
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cctable Bonds, which the Heir was lyable to pay, and notthe Executor 3 for 
the Lords Found,thatHeretable Bonds ought to be payed by the Heir,&Move- 
tble Bonds by the Executor 3 fo that albeit the Creditor may ſeck payment el- 
ther from the Heir or Executor, as he pleaſed, yet berwixt the Heir and Exe« 
cutor, when any of them ſeeks their relief off others, they are obliged to re- 
heve others of the Debts, as faid is. - Alſo the Lords Found, that where the 
Debitor by an Heretable Bond,dies before the Term of payment, after the which 
the Annualrent begins to take effet, to be payed as uſe is, that eo caſ# albe- 
it both the Debitors Heirs and Executors be obliged in the Sum to the Credi- 
tor, yetin the relief betwixt the Heir and Executor, the Heir ought to have 
wlict thereof off the Moveables; and in that caſe the Moveables are properly 
able therefore, evenas when the Creditor dies before the Term of payment 
n an Heretable Bond, the ſame will pertain to his Executor, and not to his 
Heir; butif where the Debitor dies before the Term of payment, and the Mo- 
ney ly overafter the Term divers other Terms, and that the Creditor exa& his 
Principal Sum,and Annualrentsfrom the Heir ; albcit by this Deciſion the Heir 
vill get his relief offthe Executor for the Principal Sum; yet it is a doubt, ifhe 
anget relief oft the Annualrents payed by himg which appears ought not to 
hrden the Executor, who can be ſubject in no further, but what was owing 
x the DefunQ, the time of his deceaſe 3 and which, as appears, cannot make 
m|yable for the courſe of Annualrents running after his deceaſe. AQor, N:- 
jon & Baird, Alter, Mowat & Burnet, Gibſon Clerk, Vid. 7 March 1629. 
dovey contra Blair, 17 December 1632. Geills Shaw, 18 March 1630. Hart, 
1]uly 1630. Salmond. 11 July 1632. Lighton, , 


Johnſtoun contra Hope, Eodem die. 

| Bondof borrowed Money granted by Johnitoun,being deſired tobe re- 
duced, becauſe it was granted by him being Minor, and to his Lzſion, 
dwas Reyocked infra arnos wtiles, and the Action foreſaid of Reduction ins 
vicWiened thereupon 3 and the Defender Alledging, that it was not Reduceable, 
peWhcuuſe after his Majority he had payed Annualrent to the Creditor for this 
therio, whercby he had Ratified the ſame Bond. The Lords Found this Alledg- 
heyce Relevant for payment of the Annualrent by him atter he was Major, was 
ted Wand to be a Ratification of the Bond, which excluded all Action ot Reduc« 
ther Won upon Minority and Leſion, albeit the Annualrent was payed, for obedi- 
ice of Letters of Horning upon that Bond, which bore an obligment of An- 
alrent, which the Purſuer Alledged he had neceſlity toobey, and that it was 
ta yoluntar Act, which was not reſpected, ſeing he might have Suſpended 
Charges, which not being done, was a Ratification of the Bond. Actor. Law- 
& Taylor, Alter. Mcgill & Gilmor. Hay Clerk, Yid,16 Novers. 16 30. Murray, 


Brown contra Lamb, Novemb. 9. 1630. 

__ Lawb Officer havingPoyndedGoodsat Andrew Livingſions inſtance,as 

pertaining to Brown.for Debt owing by Brown to Livingſton,and at, the 
& of the Poynding, Brown Purſuer of the Spuilzie Compearing, 3nd offer- 
tomake Faith, that the Goods pertained to him,and not to the ogher Browy, 
ſt whom the Poynding was Execute; notwithſtanding whereof the Olh« 
Poynded, who being therefore —— rSpuilzie thereof, he Alledg- 
that the Purſuers ſelf immediatly after the oynding, the moxn thereaker 
Wetted with the Goods, by the which iotromifſ after the, Alledged 
Mae, the Officer ought to be hberat gf any Spuilzie, fek git is nextber L1- 
Q, norcan be Alledged, that the Officer after the tine gf. the Burlwers 
miſion,ever meddled with the Goodg,or did a; LAR't6 prejudge the Pur- 
Tidereanent, And the Purſter Rs that oat [nkromi hop was; both 


538 The Deciſions of the Lords of Seſſion, 1630, 


momentaneous and ineffeual to him, ſeing Livingſton, at whoſe inſtance thy 
Poynding was led, within 48 hours after the Purſuers I ntromiſſion, took back 
again tie ſaids Goods, and Diſponed thereuponz which being done by him; 
in reſpe& of the foreſaid Alledged Poynding unjuſtly, firſt done by the Of. 
cer who proceeded,notwithſtanding of the Purſuers Compearing to make Faith 
therefore, the Exception ought to be Repelled. The Lords Repelled the By. 
ception, in reſpe& of the Reply ; for they Fqund, that the Off cer having done 


a Q___—_—_ Mii. 


| 
once wrong, by Poynding of another mans Goods,who offered to make Faith, 
he was not fred of that wrong by the Parties ſubſequentIntromiſtion,& which be. ; 
ing momentaneous,& made ineffcual by theCreditorsIntromiſhon thereafter, i 
albeit no deed was done thereafter by the Officer, yet that the firſt wrong of . 
Poynding was not Found Purged; but the ſaid Poynding being the ground of x 
the Creditors taking away again of the Goods from the Purſuer, the ſaid away ; 
taking depending upon that Deed of the Officers, was ſuſtained to maintain 
the Spuilzie againſt the ſaid Officer, ſeing he had alſo after the Spullzic recelys 4 
ed from the Creditor a Diſcharge,upon the Receipt from him of the ſaid Gouds , 
Poynded. Actor. Stuart. Alter. Mowat 5 Dunlop. Hay Clerk. n 
L, Limpitlaw contra Aikenhead, Novemb, 11,1630. 2 
] N a Purſuit by the L, Zimpitlaw,tor the Mails and Duties of a Lodging, per- 1+ 
raining to Alexander Aikenhead, Compryled by Limpitlaw, wherein Mr. tt 
Fames Aikenhead compeared, and defended himſelt by an anterior Compry- 1 
ſing,which was expired; and the Purſuer Anſwering,that che (even years were (; 
not expired, and that yet he had place to pay the Money,tor which it was Com | 
Priſed, (eing albeit there were ſeven years paſt, ſince the date of the Compryil at 
ſing,yer that time ought not to be compred to run,nor thePreſcrig tionto tak 9] 
place, but atter theexpiring of ſeven years,atter chat the Compriſing was AI a4 
lowed by the Lords,and after Seaſin — the which Deeds the Com &«{ 
priſing b: ganto be made publick,& trom that time only it ſhould t:ke the bei $e; 
ginning of the Preſcription of the ſeven years, ſpecially when the Queſtion 15beWih (or 
twixt two Con-creditots,and not betwixt the Creditor and Debitor; ForalbeWY the 
it the Preſcription began at the date of the Compriſing, againſt the Debitor I tha 
againſt whom it was Veduced,and who could nor be ignorant thereof, but that He 
he ou2ht ro Redeem within the ſeven years, after the date thereof z yet it WaSY pe; 
not alike to an otherCreditor, who cannot be compted in mora, it he olterto Re-M but 
deem within ſeyen years,after it becamea perte@ and publick AR,which is 000WY ter 
before the Lords allowance,at theleaſt before taking Seafin thereonz ſpecially} He 
ſeing the one Creditor, who Alledges the Compriſing to be Irredeemable,want9 3,, 
nothing, whereas his whole Debt and Expenſes is paid to him, and the otheqg Ly 
Creditor isinan hardeſtate to want all:TheLords not the leſsSuſtained the ExlM 
cepticn,and Found the Preſcription of the ſeven years,after which Compriſ, 5 [& 
are notRedeemable,takes beginning againſt whatſomever perſon,eithe! Debitc 


orCon-creditor,or others,from the date of the Compriſing, and neither fromt 
time of the Allowance, nor from the time of the Sealing for if it were neveralloy 
ed,the Compriling not the leſs being otherwiſe good, is ſufficient,ſeing the 

lowance is only, that Charges may be dire againſt the Superiors of the = | 
to give Seafin;and it Compriſers may ger Seafin, without ſuch Charges 01A 


Cc 
ance, the Party needs not to ſeek Allowancezand if the Compriſer delay 10 125 |. 
Seafin after his Compriſing, the Con=creditor has the more advantzge, it x Ih 
his Compriſing,albeit poſterior, he obtain the firſt Infeſtment, ARor. N10 y ſte 
Cunningham & Dunlop. Alter, Stuart & Aikenbead,Gibſon Clerk, Vid. Feb.9h... 
1629, La Borthwick, | Wit 

L. Clackmannan contra Allardes, Novernb. 16.1630- fe U; 


I N a Poynding of the Ground, of the Lands and Barony of nora | 
an Annualrent, which was Diſponed to Clackmannan by Balnemm, © : 
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uplifted out of the Lands and Barony of Balyamoon, or any part thereof, 
coniorm to his C harter and Contra, of chis Tenor, and Seafin thereon 
which Seafin bea'ing- in the Clauſe af#acrant, to be done ſuper fnrdo aifta- 
rum terrarum the Detender being a Creditor to Balnamoon,and who had Com- 
priſed ce: tain particular Lands from him, after the Purſgers Inteſtment toreſaid, 
The ſaid Defender Alledged, Thar the ſaid Seafin could not extend to theſe 
Lands, which weie not ſpecially affe&ed with the Purſuers Annualrent, theſe 
Lands not being ſpecially inſert in the Purſuers Charter or Seafin,nor no Seafin 
MW tiken arth<ſe Lands, but only making mention, 7 hat rhe Diſpoſition was ont of 
the Lands of Balnamoon, whereby no other Lands could be affected : And al- 
beit it was called che Barony of Balnamoorn, yet that Debgnation could nor 
make the ſamea Barony z tor although that before the Purſuers Right, the 
tY purſucrs Auchor had Acquired the Lands trom another,by a baſe Right, bear- 
ing, To be holden in free Barony,and thatthe King had Confirmed that Charter, 


nY yer that Confirmation could nor make the fame a Barony, ſeing a Barony can- 
'* Wl not begranted atter ſuch manner, but by a ſpecifick Ereion and Creation,done 
(s by the Prince ſcienter, when that isintended by hiny, and cannot be done by a 
Subject,to take beginning trom h.s Deed,as in this calez andalbeir it werea Ba- 
rony, yet he Allecged 1t cannot extend to theſe Lands Excepted on, they not 
4 


being 1pec'ally Diſpouec,nor no Seaſin taken thereon, except that the Lands by 
the King's Cha:tcr had been ſo United,that that place had been appointed to be 
the place, whereat Seafin ſhould have been taken for all the Lands: Notwith- 
lacing of the which Alledgance,the Aion was Suſtained, and the Exception 
tepelied,and the Chatter and Seafin of the Annualrent Libelled,was Found to 
Aﬀect all the 1 anos contained in that Charter, Confirmed by the King, bearins 
tobe holden 5» /ibera Baroniaz which Lands lay contigue togethery but not to 
Aﬀe&t theſe which lay diſcontigue, and Found, ſcing there was no ſpecial place 
&figned, whereat Seafin ſhould be taken, that for theſe Lands lying contigue, 
Sean taken at any of them,ſerved to affect all cheLands lying contigue, &o0ughr 
loto be Found in all Landsof any Barony: Likeas, many of the Lords thought 
the ſame ought to hold in ſundry Tenements alſo,albeit not Unite in a Barony, 
that where they ly contigue, Sealin taken of one of the Lands, ſhould ſtand to the 
Aeretor for Seafin of the reſt, which I chink hard toallow(bur it was not thepro- 
per Caſethen Diſputed) and ſpecially here, where the Seaſin was not of Land, 
but of an Annualrent out of the Land : And the Lords Found, That the Char- 
tergranted by the V aflal ro his Son of Lancs, which pertained to him as an halt 
Hetetor ofthe Barony, tor the Land of the wholeBarony of Menmuir, pertained to 
balnamoon, and ſome other Heretors, and Ba/namoon had the half thereof, the 
Lands of which halt he Diſpened,as (aid is, ro his Son,by a bale Right,to behols 
Gn in libera Baronia,gand which Charter was Confirmed by the King, which 

onfirmation here in this place was Found to be equivalent to the EreRion of 
i Barony, and Diſ-membring it trom the other whole Barony, as if it bad been 
prticu/aly done by the King, Actor, Advocatus 8& Mowar. Alter, Stuart 8& Bur 
w,Hoy Clerk, Vid, Fuly 23. 1628, La. Ednem, Feb, 10, 1631, E, Galloway, 


Murray conia Cochran, Fodem die, + 
l aSuſpenſion of Charges upon a Bond of 40 met ks made to Murray by one 
Cxchran,upon reaſon of the Debitors Minot ity, the time of theSub(cribing of 
le Bond, he being then within 18 yeais in his Fathers Houle, and Subſcribing 
iti hug Umquhile Father,with whom he is bound conjundtly and (everally, and 
Fiting neither benefit of the Money,alledged borrowed, nor benefit by his Fa- 
$ Deceaſe, being a poor young Man z Likeas, he has Revocked that Bond, 
Motempore intra annos utilts, inreſpeR of his Lefion: This Reaſon was not 
ineo,to be received by way of Suſpenſion, albeit both betw:xt poor Par- 
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ties,and a ſmall ſum, in reſpe& that the Suſpender had not intented debits tem- 
fore intra annos ntiles,a Summons ofReſtitution 7» integrum;to be Reponeda« 
24inſt the ſaid Bond, nor ReduRion upon the ſaid Revocation and Minoriry;and 
Found,that this Reaſon of Suſpenſion npon that Revocation, albeir done debiry 
tempore intra annos wtiles, Interrupted not. Actor, Alters, Nairn, Vid, pe- 
nult Fuly 1630, Fohnſton, 
Pride contra Thomſon, Novemb, 20, 1630. 

NeThomſon beingPurſued as Heir ot Proviſion to herSiſter, forRegiſtration 
'@)> 2 Bond of 500Pounds,made by her ſaid Umquhile Siſter,toT howſon her 
Brother, whereto one called Pride was made Aﬀſigney, and who Purſued that 
Regiſtration, The Defender who was conveened as Heir of Proviſion to her $i. 
ſter the Debitor, Alledging, That the general Heir ought to be firſt Called and 
Diſcuſt, This Alledgance was Repelled, becauſe the Cedent who was Creditor, 
was that perſon, who would have been general Heir,and he Compeared and Re- 
nounced tobe Heir, albeit he was that perſon, who in Law would have been ge 
neral Heir,it he had pleaſed to Serve himſelf general Heir to her,and affiſted his 
Aſſigney in this Purſuitcz So that the Zords Suſtained the Proceſs againſt the 
Heir of Proviſion, And it being turther Alledged, That albeit he Renounced to 
be Heir, yet thereby he oughc not to be free of this Debt, but the Purſuit there- 
fore was proper not the leſs againſt him,and not againſt this Detender, becauſe 
he had Intrometted with the Defunts Goods and Gear, whereby he being Vie 
tious Intromettor, he ought to be lyable to the Detunas Creditors for their 
Debts, in reſpec ofhis Vice, and conſequently he could Purſue none other hut 


himſelt cherefore, wherebythe ſame was contounced, And thePurſuer Anſwering ” 
that albeit a Creditor have ARion in Law againſt the Intromettors with thall zi 
Debitors Goods, to make him thereby anſwerable co pay the Debts, yer thal 1h; 
ought not to be Received by way of Exception,to Alledge the Creditor, wheel t}; 
he is Purſuing for his Debt, to be Intromettor,therethrow toExclude his whol@ (6; 
Debt,albeir he had Intrometted (which is not granted ) with a (mal quantity BM tr 
which would not ſatisfie the half of his Debt, The Zords Found this AlledgancW x, 
of Intromiſſion Relevant,only for ſuch quantity as the Excipient would condef ;n« 
ſcend upon, and prove was Incrometted with by the Creditor, to Compenſe th », 
Debe acclaimed pro tanto, and no further: And Found that it could not bereif g, | 
ceived thereby, to make him as a Vitious Intromettor lyable for the whole, il 
the Intromiſhon would not extend to ſo much, albeit he might be Purſued th 
way:by another Creditor of the Defundts i» /o/idum for the whole, by way \f 
Action, which was Found, ought not to beReceived by way of Exception. vo 
Gibſon. Alter, Dunlop, Hay Clerk, Vid, Fuly 21, 1630. Fairly contra Fairl, Pur 
Upon the 17 of Fanuary 1632, Stuart contra Stuart, one of two Daughte tor ( 
only Bairns to their Father,of two ſundry Wives, having Purſued her Elder abs 
ſter,as Charged to Enter Heir to her Father, and upon her Renunciation, hi bed 
ing intented Adjudication againſt her, the Proceſs of Adjudicationand the: De 
Decreer was Suſtained, albeic the Eldeſt Siſter was only Called, ſeing the oth ba 


Siſter Purſyer,- could not Purſue her ſelf, and ſhe Renounced to be Heir 2 
which was Found upon both theirR enunciations; this being proponed by © 
ther Creditor of their Father,who was ſeeking Adjudication alſo againſt the! 
in which Proceſs the ſaid Creditor Compeared; and it was Found, that het! 
ceſs ſhould go on with this Creditors pari paſſu, 
Rutherfoord contra Halcro, Bodems die. T 

[| Na Suſpenſion of a Bond of 48 Pounds, made byHalcro to Rutherfoord,btC! | 
4 it wasmadebya Woman, fante matrimonio, with the Husbands conſe 1, þ... 
ſo that if any Execution ſhould be thereon, it ought to be againſt the Hu aq 
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- || xxecutors, and notagainſt her, The Lords Suſtained the Charges againſt the Re- 

» | 1;&,maker of the Bond, becauſeir was offered to be proven by the Relics own 

4 | oath,that the Bond was given for Alimenc,turniſhed to her, ſhe being here Im- 

of ployed in doing of her Husbands Afﬀairs,and tor ſupply of her neceiſicy, Which 

- Þ the Lords Suſtained, and Found it not neceſſary,thar the Charger ſhould purſue 
he Husbands Heirs or Executors therefore,but reſerved Ationto the Relic, 
to ſeek her Relief againſt chem for the ſame,prout de jure, 


n Smith contra Gray, Novemb, 23, 1630, 
et Ne Gray being Purſued as Intromettor with his Fathers Goods, to pay a 
at Debt owing by his Father to the Purſuer, after the which Purſuit,the De- 


i» W fender Confirms himſelt Executor to his Father, as a Creditor, to the effeR he 
nd W might be ſatisfied of Debts, wherein he was Cautioner for his Fatherzwhich Con- 
r, Ml firmation was Exped within year and day atter his Fathers Deceaſe, and in re- 
e-  ſpe& thereof, Alledging that he ought to have Retention of the Goods Con- 
© | firmed,tor his own Relief of theſe Debts, wherein he was Cautioner tor his Fa- 
his MY cher,and which would exhauſt the Teſtament Confirmed, and ſo he Alledged, 
the W that he ought to be Liberat of thisPurſuitzand thePurſuer opponing the priority 
to of his Diligence,by Intenting of this Cauſe before the Confirmation;after which 
re- WM Diligence hecould do noDeed in his prejudice, to prefer either himſelt as aCre- 
ditor,or any other Creditor,ſo that every Creditor ought to be reſpeQed, ac- 
cording as they have done Diligencezand he not being Purſued,nor Diſtreſſed by 
his Fathers Creditots,as Cautioner,or otherways by any legal manner, his own 
yoluntar AR of Confirmation cannot give him preference to the Purſuer, quz 
frius provecavit, The Lords Found, Thar albeit this Confirmation was expede 
rithin the year,after the Detuns Deceaſe; yer being done after the Intenting of 
the Purſuers Cauſe, it could not give him preference before the Purſuer for 
theſe Debts, wherein he was Caurioner for his Father, he not being purſued there- 
fore, tor Relief whereof he could not Intromet at his own hand, to pay himſelf 
trally,and thereby to exclude any other Creditors more timeousPurſuitzand ſo 
Found , that the Goods ſhould proportionally receive diviſion betwixt him 
and the Purſuer,contorm to the quantity of their Debts. ARor, Primroſe, Alter. 
Mowat, Hay Clerk, Yid, Fuly 14 1626,Smith contra Gray, vid.infra Decemb. 
8, 1630, #nter eoſdem, 


Miniman contra Ramſay, Novemb, 25, 1630, 

—_— Miniman Purſuing David Tindale and Elizabeth Ramſay, as Exe- 

cutors or Intromettors with theGoods of Fohn Fullertoun, Burges of Dun+ 
d:e hisDebicor,to pay him his Debt : Tindale Alledging that he could not be 
Purſucd as Intromettor,becauſe Ramſay the other Detender Called, was Execu- 
tor Confirmed to the Detun&, in reſpe&t whereof, albeit the ſaid Teſtament 
nas Confirmed poſt ceptam litem,and atter expiring of a year, and much more af- 
terthe Defuncts deceaſez yet ſeing it was a T<ſtament Teftamentar, made by the 
Deluntts own Nomination of Ramſay his Relic, to be his Executrix, and that 
ſhe wasalſo called in this ſame Proceſs, whereby the Purſuers Aion would pto- 
ceed againſt herz Therefore the Lords Found no Procels againſt the other Par-. 
ty,who was called as Intromettor, ſeing he was lyable to the Executor, and the 


Executor to the Creditor. Aor, Ruſſel, Alter, Vid, Fuly 22, 1630, L, 
Carnouſie, 


Thomſon contra Rig, Eodem die, 12h | 

THe Lo.Theſaurer &GeorgeT homſon Writer, having purſu'd one Rzg hefore the 
Exchequer,tor ſome Moneys owing by him to Robert Philip,who was found 

to have Intrometted with ſome of the Kings Majeſties Taxations th Dumfrezs, 
ad the Debt owing by Riz to Philip being referred to Rigs Oath,and he Sum- 
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moned to that effe&,and holden as conteſt, and Decerned: He Intents Improhg. 
tion of that his Citation, by Action before the Seſſion, wherein the Theſaurer t 
and George Thomſon Alledged,thar he could not be heard to Improve that Exe.  : 
cution, becauſe they referred to the Improvers Oath, that the Execution wasthe MW © r 
proper hand Writ of his own Father, all Written by his Fathers own hand,ang MW t: 
Subſcribed by him,and ſtamped with his ſtamp,and ſo he ought nor to be hex M ri 
now afte? his Fathers Deceaſe,to Improve that Deed, whereby to make himin. M b 
tamous,and ro lacerat theName andFame of his Father aſter his Death, which i; M b 
againſt allHumanity & Chriſtianity,tor aSon to doto aFather, thereby to accuſe M- / 
hi : of ſuch a Fault,for the which his Fatherzif he were living, might be Crimi. li 
nally Accuſed and Execute, to an ignominious Death, which Accuſation in a! ye 
Law, Civil and Chriſtian is denyed to aSon againſt the Father, ſpecially oughtic MW in 
ſo to be Found in this Caſe, ſeing he ofters ro prove, that the ſame Party Improy. WW « 
er,zot a Copy of the ſame Summons, whereupon he was holden as confeſt (en: MW b 
and delivered to him,which came to his hands, & whereupon he compearedbe. M tl 
fore the Exchequer,and produced the Copy out of hisown hands,and ſought P:o.' MI p: 
teſtation againſt the Summons, and offered him ready for the cauſe; ſo that he MW P 
cannot be heard to Improve the ſame, having acknowledged his Citation, asſaig Ml fi 
is, The Lords notwithſtanding of the Alledgance, which they Repelled, Found Fly 
that he mightbe heard co Improve this Giration,ſcing it tended only to Repone MW Al 
the Party, to give his Oath upon the Debt, or the Party might prove the Debe MI to 
otherways than by his Oath, as he beſt might. ARor, Nicolſon & Burnet. Alter, Ml it 
Stuart & Cunninghame, Vid. Fuly 2, 1630. E, Hume contra Francis Stuart, 


Fullertoun contra Kennedy, Nowvemb, 26. 1630, 


Ne# ennedyRelict of Dalrymple of Stairs, being conveencd as Intromiflatiix be 

with her Husbands Goods,to hear her Husbands Obligation granted co the MI 7: 
Purſuer,upon a certain Sum Regiſtrat hoc nomtne againſt her; The Lords Found, < lh 
[l, 


that ſhe as Intromiſſatrix,was not holdento pay the ſame,in reſpe that her Huſ+ 
band died Rebel,and his Eſcheat was Gitted,and declared at the Inſtance of Ken« 
nedy Donatar thereto, to whom ſhe was comprable tor her Intromiſſion, which \ 
Exception was Found Relevant,albeit it was Replyed, that her Intromiſſion g0- 

ing along before the granting of the Gitt of Eſcheat and Declarator,rhat preceed- MW De 
ing vitious Intromiſhon, could not be purged by the ſubſequent taking of the 


Gitt of Eſcheat,ſpecially ſeing her own Brother is Donatar thereto,and that ſhe WI Þib 
has ever keeped the Pofleſhon fince her Husbands Deceaſe, and was never un- ſee! 
quieted by the Donatar: which Reply wasnot reſpeRed,tor the Lords Found that MY Lat 
the Dovatar would be preterred to the Creditor, and that the Reli& would be MW ur 
comptable to the Donatar, and reſpected not the Conjunion of the Relift him 
with the Donatar,(eing the Reli& might have taken the Eſcheat to her ſelf,pro- fend 
prio nomine,her Husband being dead, ſeing a Stranger might have done it, and ſo WM "5 

might ſhe to her own uſezand as there could not a Teſtament be Confirmed vi- _ 


liably of the Rebels, whereby his Gear mighe be Claimed, either by the Relids F 
Baitns, or Executors,in reſpe& of the ſaid Rebellion, no more can the Incromil- Wl ** 
ſatrix be lyable for the Gear to any but to the Donarar, 


L, Lawder contra L, Colmſlie, Novemb. 27. 1630. | 
Contract of Marriage betwixt the L, of Lewder & a Daughter of Coml(its 
dated 15658 regiſtrat that ſame cime, being defired to be Transferred in 

the parties repreſenting the ContraQors: The Lords Found, that the ſame coul 

not be Transferred, but that it was preſcribed,conform to the 28 4#, 5 Pw. Fu. 

3. becauſe no Purſuit,nor other Document following by Execution or legal Dee 

was done thereon within 40 years after the date,nor after the Regiſtracion t'i<!E 

otztor albeit the Regiſtration of the ſame done at the date thereof, made /r 2 (a wy? 
cence 
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ence,yet lying over fince,that was not Found to interrupt the Preſcriptionzand 
albeit it was a mutual ContraQ,and alſo a ContraQ ot Marriage, whereupon Mars 
riage had tojlowed, yetit was found to be as an Obligation,which came under 
the Preſcription of 40 years; and albeit the Put ſuer, who craved the Transter- 
riog,to the «fect that the ſumot 600 merks might be payed to him, which tum 
by the Contract,is appointed to be payed to his Predeceſlors,to the end it mighe 
be imployed upon Land, for the Heus mentioned in the Contract, whereby he 
Alledved that it was an Heretable Right, which came not uncer that Act otPar= 
lament, but by the Act of Preſcription in the Parliament 1617, there was 1 3 
years granted after thedate of that Act, to prolecuteiuch Heretaole Rights, with- 
in the which timealſo the other Puty repreſenting the other Contracter,obtain« 
ed Execution againſt this Furſue:,tor fulfilling ot their part of the Contract to 
him,which was done Anno 1624 whereby he Alledgeg,that ir was not equitable 
that the one Party ſhyuld have Execution thereupon, and the other Party to be 
prejudged thereot; Y. t this wasRepelled,and the PreſcriptionSuſtained, ſeing this 
Puriuer had not geb-1s #empore fought Execution,lor his part Contracted 1n his 
favou's; tor when Execution was ſought againſt him tor imploy:ng of that Sum, 
2ppointed by the Contract to be Jaid out,and it was Competent to have been then 
Alledged by him, that he cou!d not Imploy that ſum, which they were obliged 
to pay to him, before he had received pay ment thereot,and being then omitred, 
itwas probable that the Sum was payed, 8 he could not thereby ſeek Implement 
thereot,not being then neither Allecged, nor no Purſuit made within the time 
of Preſcription, to Inter: upt the ſame betore this Purſuir, which was not moved 
before t]h,e exp:ring of theſe 13 yea's,granted by the laſt Act,as ſaid is, Yid, Dec, 
24,1630 Lo,ogilvie contra Ogr/wie, Feb,26.1622. Sir George Hamilton, March 
17.1629 Zeoman, Fan, 26, 1622. Captain Herring, July 21,1629. David 
Morreis, Decemb. 10, 1630, N1»bets 


Dow2zlas contra Fohnſon, Eodem die, 

R, Thomas Dowg/as of Stainypath, Purſuesone Johnſton for Reduction of a 
Bone made of aSum of Money to Johnflon, by JoſephLermonth the common 
Debitor, with the Comp: yſing Decuced thereon of the Debitots [.ands,becauſe 
the (:me was done after a Bond made of borrowed Money to the Purſuer;and In- 
hibition thereon, In which Proceſs it being Alledged,that the Puriucr could not 
ſeek Reduction 5» totum of the whole Comprylſing of all the Lands, ſeing the 
Lands yeze mote worth t! an would pay both the Parties whole Debrs, and the 

Purſger ought only to have Reduction, for ſo muck of the Lands as might pa 
himſelf,char the Detenders Right might ſtand to him tor the reſt, ſeing the De- 
lender being but a poor man, and his Debt being ofa leſs Sum,the Purſuer who 
Ws of g:eater Subſtance,and whoſe Debt was twice as great as his,it were more 
reaſonable,that he ſhould be payed by thePurſuer of his$ums,than that he ſhuuld 
compelled to piy the Purſuer his greater Debt, which he had no power to 
do, ſpecially the Land being more worth than both their Debts, This Alledgs 
ance ws Repelled,and the Purſuer was found to have good Action to Recuce 
the Bond, and all that had tollowed thereupon in totum, ay and while he were 
*yec of his Debt, & that he was not holden to pay the Detender his Debt,al= 

itthe Land might ſat.sfie them both. Hay Clerk, 


La. Williamſon contra Cuſhnie, Ult. Novemb, 1630. 
AN Advocation being ſought from the Sheriff of Aberdeme, upon this Rea2 
lon, that he admitted an Exception of Improbation of a Writ, produced 
kiore him for the Purfuers Title, whereas Inferior Judges are not competent 
udges to Improbations, but only the Lord: of Seffion, ſeing Inferior Judges are 
Wy Judgesto Improbation of Executions and Citations, ukd in Procek Dedu» 
Yyy 4 ce 
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ced before themſelves. This Reaſon was not ſuſtained,for the Lords Found, that 
all InferiorJudgesareJudges to Improbations,of whatſoever Writ uſed by Parties, 
and produced in any Proceſs Purlued before them, where the Improbation ig 
proponed by way of Exception or Reply, and where the direct manner is ex. 
tant, but not otherways, nor by way of AQion, nor where the direct manner 
is not extant 3 and ifthey Repell any ſuch Alledgance of Improbation, the 
Lords Found it iniquity, and being verified to be a juſt cauſe of Advocation, 
Ador. Mowat. Alter. Hay Clerk, 
Doweglaſi contra Wardlaw, Eodem die. | 

Ames Dowglaſs Macer, being Donatar to the Eſcheat of Mr. john Ward. 
J law,and purſuing Declarator thereon, the Defender Alledged, that the Hor. 
ning was null, becauſe before the Denounciation the Party had made payment 
of the Sums Charged for, ſo that thereafter he could not be lawfully Denoun. 
ced 3 and the Party having payed, he needed not have Suſpended, having in 
due time obeyed the Charges, This Exception was not received hoc loco,to ſtay 
the Declarator, being proponed by way of Exception, to take away a Horning 
ſtanding ſummarly,which could not be taken away,but by an ordinary Action, 
whereto the Kings Advocat and the Party Charger behoved to be called, and 
wherein tryal muſt be taken upon the true date of the Acquittance of payment, 


which is not proper in this Proceſs; therefore Actionof Reduction was refer. D 
ed to the Party upon that Reaſon. Gibſon Clerk. » 
Ramſay of Cockpen contra L. Conheath, Decemb. 1. 1630. br 

N an Improbation of the Charters, Seafins, and other Writs of the Lands of WI ® 
] made to Conheath, by the umquhile Lady Cockper, Purſued at the dl 
Purſuers inſtance, as having Right by a Bond made to him by the faid um- - 


quhile Lady his Mother,containing an HeretableDiſpoſition of the faidsLands, 
TheLords Found, that the Bond ( no real Seafin following thereon in the Purſu- re 
ers favours) could not furniſh him Action to call for Reduion and Improba- the 
tion of the ſaids real Writs of t''e ſaids Lands made to the Defender. ARor. i; 


Hart, Alter. Gibſon Clerk. Yid. 4 Feb. 1630. E. Kinghorn, and the MI 
Caſes there. ed. 
Gibſon contra L. Corsbie, Eodem die, Of 


N a Spuilzie of an Horſe, Action was ſufained, albeit the Defender MW "* 
Excepted againſt the ſame upon alawful Poynding,conformtoa Sentence, MW 
ſeing it was Replyed, that the Horſe was a Plough Horſe, and there was other forc 
Goods Poyndable pertaining to this Purſuer,more than would ſatisfie the Debt; {WI Ter 
which Reply was ſuſtained, And the Lords Found it not neceſlary,that the 
Purſuer ſhould be aſtried to ſay, that the Horſe was Poynded at the very time Det 
when he was Labouring in the Plough 3 but that it was ſufficient to Reply and BM 20 
Prove, that the Fa& was done in theordinar ſeaſon of Plowing, which wasLi- 
belled to be in Febrxary, and which was ſuſtained in that part, and that he was 
in uſe diverſe days immediatly preceeding the taking away of the Horſe, and 
continually all that Seaſon in Labouring time,to work in the Plough; neither 
was it found neceſlary, that the Purſuer ſhould be aſtrited to Libel or Reply, 
that he ſhew to the perſons, who came to Poynd at that time, the other Goods 
which he had then Poyndable, but Found it ſufficient to Reply, that he had 
Goods then Poyndable as faid is. But the Lords reſerved the modification to 
themſelves. Actor. Hart Alter, Craig. Gibſon Clerk, 74d. 15 Novemb, 1637+ 
Gullan contra Dunmuir, 


| The Feuars of Chappeltoun contra the L, Braock, Eodem die, : 
Ms Feuars having acquired a Right of ſome Lands from Marjo- =o 


ribanks of Ratho, to the which-Ratho the L., Ernock was obliged todo _7 
a! 
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tain deeds concerning theſe Lands; and thir Purſuers baving acquired Raths*s 
whole Right ofthe Lands,as ſingular Succeſſor tohim in bis Right, PurſuesErnock 
for Regiſtration of that Bond; wherein the Lords Found, that thix Singular Succe(- 
ſors could not Purſue Regiſtration of the ſaid Boyd, as their Author might have 
done,but that they ought to Intent an ordinary Action, for [mplement ofthe ſame, 
as accords, & not to ſeek ſo ſurmmar Execution,by Purſuit of Regiſtration, which 
the Lords would not fuſtain3 but the Purſuit was ſuſtained at their inftance,as 
Heirs to theſe perſons, to whomper expreſſumw Ernock was obliged todo the deeds; 
for Ratho had Feued theſe Lands to the Purſuers Predecefiors for a F eu-duty, 
and thereafter he had Diſponed his Superiority to Ernock, who then obliged 
himſelf to theſe Feuars, to Diſcharge them and their Succeſſors, of a part of 
the Feu-duty for every and this Bond was craved to be Kegiſtrat by the Pur- 
ſuers, as Heirs to them,to whom the Bond was made. Actor. Lewtie. Alter. 
Robertſon, Scot Clerk. Vid. tg March 1631. Crichton contra Wallace. 25 July 
1626. ſawes Stuart. 29 January 1628, L. Whittinghame contra Spence, 


Dick contra Lands, December 7. 1630, 
Ands Purſuing Dickfor Deforcement, in ſtaying an Officer toPoynd upon 
a Bond Regiſtrat in the Books of the Carmmongate, and Conform to the A& 
and Warrand direR by the Magiſtrats thereon to the Officer, to make open 
Doors; the DefenderAlledged,that this Bond Regiſtrat in the Books of the Car- 
norgate, and the forefaid AR to make open Doors, could not be a Warrand to 
bring the Party under ſo dangerous an Afion of Deforcement, except that be- 
forethat AQ to make open Doors, there had been firſt a Precept of Poynding 
dire upon the Sentence and thar Precept had been Execut by the Officer,and 
Reported again tothe Magiſtrats, ſhewing,that he could find no Goods Strenzi- 
able, that thereafter that Precept to make open Doors, might have been Di- 
reed, which not being done, that Decreet of Regiſtration, and the AR 
thereon, to make open Doors, could not be a Warrand, whereon the Officer 
might Poynd. And this Defender finding that he wanted a Warrand, might 
ſtay that Un-orderly Poynding, and for doing whereof cannot beConveen- 
ed 38 a Deforcer. The Lords Found, no Poynding could be Execut, while the 
Officer had recovered a Warrand to make open Doors. [tew, The Lords Found, 
the Land-lord of the Houſe might lay the Poyndingy while he were Satisfied 
of ayears Meal, owing for the Houſe, in doing whereof he committed no Be- 
forcement 3 but that he could not ſtay the Poyndingupon pretence,that any mo 
Terms were owing to him; and albeit heat the Poynding ſtayed the fawe, upon 
Alledpance,that three Terms Maill were owing to him, yet the Lords Found no 
Deforcement thereby, albeit he w_ not ſtay the Poynding ir Law, tor any 
nore Terms Mail but a year only, ſeing the Party Poynder offered not ſecuri- 
tyto him, for that years Mail, for which he might have ſtayed the fame; and 
the offer to pay a Terms Mail by the Poynder was not Formd enough. &5bſon 
Clerk: Vid, Novew, 24. 1629, Downie contra Brown. Pecems. 5, 1635. Sowtty 
contra Crammond ,, 


Earl of Carrick contra Duke of Lennox, Eodem dit. Fs 

A Decreet being given after Letters Contorm to a Pen gndenhy the 
Duke to the Earl,of Silverto be payed out of the Lordſhig.of St, Andrews 
gainſt the Granter, and the Chamherlains-of that Lordſhip, after the which 
Decreet, the Duke Granter thereaf, and againſt whom the. Sentence was 
en, being deceaſt.: and the preſent Chamberlain to thisnew Duke of Lemnor, 
Da ron der prank the Penſion, for the yearvawing ſince that. Sentenue. 
The Lords Found, that no Charges could. be ganted againſt this Duke, while 
Conform were firſt TERGEING himz For this. being a a” 

zz | 


- bs 
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a Laik,it ought not to be Reſpetted as aPenfion flowing from an Eccleſiaſtical 
Perſon. ARor Stzart. Alter, Burnet, Hay Clerk. Vid, Jar. 20. 1627, Weyms 
contra Duke of Lennox ,, 

Smith contra Gray, December 8. 1630. 

N the Aion before mentioned, Novem. 23, 1630. of Swithcontra Gray.The 
I Defender, who was Confirmed Executor as a Creditor, Alledging, that he 
had Retention of the Goods Intromitted with by him, ſince he was Confirmed 
Executor, for the which he ought not to be Comptable to the Purſuer, notwith. 
ſtanding of this Purſuit before the Confirmation, becauſe he was Cautioner for 
his Father todiverſe of his Creditors, who had Decreets of R egiſtration of thir 
Bonds,before he was decerned Executor, and Confirmed, and whoſe Terny of 
Payment of their Debts was alſo come before he was Confirmed, and before 
which Confirmation alſo he had payed them their ſaid Debts, and Reported 
theirDiſcharges. And ſome other of the DefunQsCreditors,to whom allo he was 
Cautioner, had Regiſtrat their Bonds,the Terms of Payment whereof, and the 
time ofthe Regiſtration preceeded alſo his Confirmation,which albeit the ſame 
were not payed,yet he was Debitor,and Decreet given againſt him,and where. 
by be behoved to pay, ſo that he ought to be preferred to this Purſuer for 
theſe Debts, ſeing he had no Intromithon before he was Decerned and Confirm- 
ed Executor, as ſaid is: In reſpe& whereof albeit this Purſuer had Intented his 
Adtion again(t him,before theſe Sentences, and before any payment made by him 
to his"athersCreditors, yet the ſame being done,as ſaid is, before he wasExccutor 
Confirmed, he might lawfully Confirm for his Relief, which ſhould give him 
Preference to any other Creditors, 2uia f6bi vigilavit: The Lords Found this 
Alledgance Relevant for Liberation of the Defender, for ſo many Debts as 
were Decerned againſt him, and payed by bim after Decreet, and wherecf 
the.Terms of payment were then paſt, being all done before he was Executor 

' Decerned, albeit the Decreets were obtained, and Payment made by the De» 
fender, after Intention of this PurſuersCauſe, againſt himas Intromettor, ſcing 
| be denyed any Intromiffion, before the time of his being Decerned xecutor 
after which time the Lords Found, notwithſtanding of the Prior Purſuit of this 
Party,he then having nolntromiſtion, he might provide for his ownReliehby the 
ſaid Confirmation of himſelf as a Creditor, and then lawfully Intromet, which 
ſubſequent Intromiſſion could not be a Ground to produce this Action. But 
the Lords Found, if the Purſuer would aftri himſelf to prove, that the De 
fender Intrometted before the Confirmation, they would prefer him, and that 
being proven, that he behoved to pay the Purſuers Debt as vitious [ntromettor; 
which was not purged by the ſubſequent Confirmation, and this was ſo Found 
albeit it wasor might have beenAlledged,that after this PurſuersIntention ofthe 
Purſuit, the Party Defender could do nothing in his Prejudice, to make hi 
AXtion worle to him and better to himſelf; ſpecially by a Deed voluntar of hi 
own ( as this Confirmation was ) except this Purſuer had been lawfully citec 
thereto, cum lite pendemte nihil ſit innovandume, which was not Reſpected; and 
as for the other Debts obtained, Regiſtrat againſt the Defender, as ſaid s, al 
beit theTerms of payment were paſt, and Decreet of Regiſtration obtained! 
fore his Confirmation, yet ſeing they were not payed by the Defender allo, 
fore the Confirmation, the Lords would not ſuſtain the Alledgance for thel 
Debts, in reſpe& ofthe Purſuers Aion Intented before, as ſaid is; but Icon 
 ccive not theReaſon of this Difference betwixt the Debts payed and un-payec 
Decreets being given, and the Terms being paſt, which makes all in alike Cate 
for the Cautioner ſecking Relief, Partibas wt illic Comparentibas: - | 


Nicbet contra L. Newlands, Decem. 10. 1630. fe 


For Nisbet being in her Contra of Marriage with her fiſt Huſban dca 
Thomſon, Provided to a Liferent of an 28 ſhillingLand of and _ 
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ing thereto Infeft therein,afterthe deceale of her faig firſt Huſbind,ſheConracts 
Marriage with afecond Husband) and in this ſecond Contra at Marrjags, Dul- 
zones that Liferent Right,which ſhe had by the ficſt Marriage, to. that ſecond 
Yyband, and to the Heirs to be gotten betwixt thera. The ſecond Husband 
lecealing, the Heir Served of that Marriage Diſpones the Kight cf that Life» 
ei to an Afligney, who Purſues the Tenneats of theſe Lands for che Duties 
hereot. And the Relict Com caring, Alled the Contract to be null, becauſe 
xasonly ſub{cribed by one Nottarz whichAlledgance wasRepelled, becauſe thas 
Difpoſicion of herLiterent, albeit ſubſcribed only by ane Nortar for her,yer was 
contained in a Contra of Marriage, whereupon Marriage followed, and (@ 
akingeffe&t a8 an Homalogation of the Contra, was nat quarrel]able for that 
&te(t, neither was it ReſpeQed, that the Defender Duplyed, that the Mar, 
wge could not make that Act, anent the Diſpofition af her Likrentzto ſtand 
pod, being an AR of a ſeveral pature, and not neceſſzrtothe Marriage,whigh 

ight have taken effeQ, albeit that Liferent had never been Diſponed, which 
' Whe Lords Repelled, and allo Foundit not neceſlar to take the Womans Qath, 
Woo he Verity of the ſubſeription,ang ofthe command given by hr to theNage 
to ſubſcribe for her which the Lords Found not neeful: but Marriage hav- 
po followed, and this being done intuitn, and in Contemplation of the Margi- 
we, the ſame Contraft was ſuſtained. ARor. Cray, Alter. Vid. Penny, 
Wb 1626. Grieve contra Cant. Ult. June 1625, contra March. x1. 
13, Muir contra Cranfurd, July 9. 1630, Feitch. Decem, 23. 16 30. Ociteie, 


Hunter contra Hardie, Eodem dies 
Ne Huntcr being Infeftin the Lands of Haggs by L,Spotſweod, which Lok 
Spotfwood had long before given an Aeretable Intefrment of his Quarter of 
(aids Lands to Hardie, and Hardie at the fame time ng wicd .baek 
vYotwood a Reverfion, making mention, that whereas, he had that ſame day, 
ived Heretable Infeftment from him, of his Four Merk Land of Haggs ( tor 
deſigned the Reverſion the Lands, albeit his Infeſtment deſigned the Alig- 
lon,to be of his Quarter of the Lands of Haggs ) yet he granted the Foue 
tk Land to be Redeemable, by payment of a Sum, and a 15 years Tack of 
Land, after the Redemptianz accordihg to the which Reverfion, Thomas 
mter uſing the Order, and purſuing Redemption, andConfigning a Tack of 
Four Merk Land of Haggs. The Defender Alledged, that this Kedemption 
Id not extend but to a Four Merk Land, andcould not be EffeQua] to Re- 
xm the whole QuarterLand, as the Purſuer craved in hisOrder andSummons 
Redemption, but only for a four Merk Land : feing he was Infeft ina whole 
ter, which conſiſted of a ſeven Merk Land and a half, and the Reverſton 
ch he gave back, was but only of a four Merk Land z Notwithflanding of 
which Alledgince, The Lords Found, that the Reverlion extended to all 
h was contained inthe Charter z for albeit the Charter was of the whole 
ater, and the reverſion deſigned only the four Merk Land, yet being done 
t onetime, in one day, and before the ſame Witneffesz and the Reverſion 
ng mention, that for ſomuch as he had obtained then inſtantly an Here- 
Charter, and Right of the tour Merk Land, there being no other Charger, 
Right but that Alledged,wherein it was called a Quarter. The Lords Found, 
the Reverſion extended toall which. was Diſponed, and ſo to the whole 
&r.And whereas the Tack Conſigned by the Purſuer bore, «Tack of the 
Merk Lands, according tothe Words of the Reverfion. The Lords Found 
thele;that thisT ack ſhould not extend to the whaleQuarter, but only to 
h of the Quarter of that Land, as was palle(Jed by him, the time of the 
ng of that Herezable Right, avd ſenline, and not 10any more of the Land, 
the Defender bruiked only a three Merk Land and a half of that Quarter; 
il 
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and the other four Merk-Land was bruiked ſenſine by other two Tennen 
who never acknowledged the Defender nor his Right, nor never payed Dy 


to him. The Lords Found, that this Tack ſhould extend tobe a Tack of thy ( 
which he Poſleſt,viz.whereby tobruik the three MerkLand,and an half,and,,h 


more:and ſo by this Decifion,aJbeit the Reverſion be to Redeem the four Mel 0 
Land, and the Heretable Right was of the whole Quarter, and that the Quart, *! 
conliſted of a ſeven Merk and half Merk Land, &hat the Reverſion appoingyMl '! 
a Tack tobe given of the four Merk Land ; yet becauſe the Lefender poile(t oh 2 
ly three Merk and an halfof that Quarter,and had no Poſſeſſion of the re(t; xi 
was Found, that the Wodſet extended, and was effetual for no more than thy t! 
proportion which he Poſſeſt then, and continually ſenſine; and that the Tv © 
ſhould comprehend no more, notwithſtanding of any thing contained in til © 
Reverſion and Wodſet,albeit alſo the othet Tennents had a Contra of the Py. Ml |: 
ſuers Author, whereby they bruiked the reſt of cheQuarter, 22z. the otherſoy fr 
Merk Land, and which being Perſonal, defended notagainſt the Purſuer, who tl 
was a Singular Succetſor, and which Right of theirs, and Poſſeſſion, this De. * 
fender preſent alſo allowed tothem. Aftor, Baird, Alter, Hart, Hay Clerk, Ml © 
Ogilvie contra Lo. Ogilvie, December 15. 1630, n 
A Creditor to Mr. David 0 gilote of Pitmowies having Compriſed Ct - 
tract, whereby the Lord Ogilvie was obliged to Infeft Mr. Davidin x Li 
yearly Annualrent out of his Lands Redeemable, purſues the Lo. Ogalzietopy F 
the bygone Duties owing to him. The Lords Found, that the Purſuer, b 
vertue of that Compriſing,had no Right tothe bygones of the Annualrent ou 
ing before his Compriſing, ſcing his Compriſing would not extend to the fame ( 
they being Moveable, ſubje& to Arreſtment, and not to Compriſing, Yid, 2 
December 1630. betwixt theſe Partics« cx 
| Stirling contra Tennents, Fodem die. - 
= Stirling being Provided by her ContraQ of Marriage,to an Annualrenyy - 
out of the Lands of Temple-land, by her umquhile Husband, whereto he Fol 
umquhile Husbands Father was a Conſenter inthe ContraQ after her Husbang 1. 
deceaſe, ſhePurſuing the Tennents for Poynding of the Ground for that Ann - 
nualrent, by vertue of her Seafin following upon that Contra, and the Teqyly | 
nents Defending with Tacks, Set by the umquhile Father of her Husband; WF x; 
that they Alledged, they could only poynd the Ground for the Duty of til 1. 
Tack, ſpecially ſeing the Husband, who was the Author ofher Right to the lah ,,,. 
Annualrent, was never Infeft, but the Father, who Set the Tacks. The Lorq |. . 
Found, that ſcing the Father conſented to the ſaidContra of Marriage, andtl 
the Tacks were Set after the date of the Reli&'s Contra and Security, that tt 
fame could not ſtay the Poynding of the Ground, for the whole Annualrer [1 
whercof ſhe was not prejudged by the faids Tack Set ſenſine, as (aid is, aloe 
her Husband was not Infeft, in reſpe of the Conſent foreſaid ofthe Father, | { 
fore theſe Tacks were Set. Scos Clerk, Yide July 2.3. 1628. Lady Edrew. — 
Lo. Teſter contra Eodeme die. of, | 
He Lord Teſter beingBarron of Purſuing aDeclarator of Non-entthy . 
of the Lands of which were lybelled in his Summons, to be Fa 10d 
and Pertinents of the faid Barrony. And it being queſtioned, if it #25 "I fr 
ceſſar before Sentence, toprove that the Lands forefaid, whereof DeclaraU ;; 1 
was ſought, were Parts and Pertinents of that Barrony 3 ſeing the Purſu tie 
Seafin of the Barrony Produced, madeno mention of theſe Lands. The L4 dein 
Found no neceſlity to prove, that they were Part and Pertinent, but UW ; - 
ed without that Probation, which think ſtrange, for the Sentence mult amy ; 


the Summons to be proven, albeit nothing be uſed to prove that Parte i 
Stxart. Alter, Hay Clerk, Reli 
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Reli& of Ker contra Ker, Decem. x6. 1630. Ll 
Ne Weir Relidt of umquhile Fobn K er, being made Alligney to a Bond, 
made by the ſaid umquhile John, Purſues Ker of Cavers, as behaving 
haſclf as Heir tohim, by Intromiffion with hisHeirſhip Goods,for Regiſtration 
of the Bondy and the Defender Alledging, that theſe Goods were contained, 
and Confirmed in the DefunQ*s Teſtament, and that he bought the ſame from 
the Executor Confirmed , whereby he could not be lyable tor the Defunds 
Debts, as Heir , having another Title for his Intromiſhion, albeit the Goods 
might be found Heirſhip, ſcing he Intrometted not with the ſame as Heir, but 
by another Title. The Lords Kepelled this Exception, and Found, that the 
Confirmation of the Heirſhip Goods, which were not in Law Confirmable, ex. 
cept the Heir had offered Collation thereof to the Executors, that he might 
have been partaker with them of the DefunAs Goods; and the buying of them 
from the Executor,could not liberat this Defender from being Anſwerable for 
the Defuncts whole Debts, he being that Perſon who was Heir of Blood, and 
appearand Hrir to him, and who ought to have adverted to his ownCaſe and 
dangerzthis was done ſpecially ſeing thePurſuer offered to prove,that theTeſta- 
ment was Confirmed by the Travel and, Expenſlcs of this Defender ; and that 
the Executor Conhrmed was his own aCtual Servant, whoſe name he had uſed, 
and interponed in the Confirmation, to his own uſe. and behove. Which the 
Lords ſuſtained, and admitted it to Probation, toinfer wt Japra. Actor, 
Alter. Trotter. | | M 3s 
Ramſay contra L, Conheath, December 18, 1640. 
{NNeRamſazSo0n to the L.Cockper, Purſuing the L.Conbeath, by a Sumnions up+ 
() on fix days Citation, toRemove from the Houle of without any pre- 
e«ding Warning, or other Order of Removing uled before the Term: of Whit- 
ſmday;and it beingAlledged,that that Order ſoSummar withoutWarning,could 
not be ſuſtained, ſeing theDefender Alledged,that thisHouſe was not aTower or 
Fortalice, wherein ſuch Summar AQtions areonly ſuſtained, arid had neither 
Foſſe, nor Barmkin-wall about it, nor Batrel}ing, but was only an- ordinary 
Houſe, The Lords nevertheleſs ſultained the Order, and Found no neceſſity 
ofa Warning, ſeiog this was an Hcuſe not necetiar for Labouring the Ground, 
but was a Great Houſe, bigged for the Heretors proper ule. So the 8, of 
Novn, 1631. A Supplication at the L. of Whittinghams inſtance, againſt the 
Lidy, for Summar Charges of Horning againlt her, to deliver the Place of 
Whntinghans was. granted, without ne-eſfity to purſue thereforezand before the 
like was done alſo by Bill. to the L, of Halton, 


Stark contra L., Airth, Eodem die oe 
Nan Action by one Stark againſt the Director of the Chancellary, and the 
L,of 45rth, making mention that the Purſuer by Contract berwixt him and 
thel., 4irh,had raken the Laird of 4i»th obliged to Inteit him in the Lands 
of which the Lairc of Airth held of Sir Fames Cleland of Monkland, and 
that the Purſyer had Denunced the Laird of Airth Rebel for nor doing there- 
of, Likeas Sir Fames Cleilandhad Refigned his Superiority in the King's hands, 
cording to the univerſal Order taken by the Submitters, concerning Kirtlands, 
ad therefore that the Puriper ought to have Preceprs out of the Chancellary, 
forlnfefting of him to be holden of the King; this beitg referred ro the Lords, 
this Action ſhould be Suſtained, T he Lords Suſtained the ſame, and Found, 
at there was no neceſſity to Summon Sir Fames Cleiland to this Purſuit, ir 
being Libelled in the Summons, that Sir Fawes Cleiland had Refigned his Supe-. 
oityin the Kings hands, which the Lords Found ſhould be proven, and being 
dtoven, his lacereſt ceaſed, and ſo ” needed not to beSummoned, neither "_ | 
zZ3 e 
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edany further Action to be Purſued, before theſe Precepts out of the Chancell;. 
ry were directed againſt the L, 4irth the Purſuers Authorto obtain himſelf In. be 
feſr, that thereafter che Purſuer might bevaliably Intett, ſeing the Purſuer hag fl "* 
upon the ſaid Contract Denunced the L, Airth Rebe), fornot Inteſting of the IN ® 
Purſuer, which the Lords Found ſufficient, and to comprehend thar into jt, vie, th 
to Infeſt himſelf,that ſo the Purſuer might be valiably Infeir,withour the which ll F 
the Purſyer could not be valiably ſecured z and ſo the Action was Suſtained up. 


on theſetwo Grounds, but any turther, viz. upen the L. of 4th being ar the he 
Horn, tor nat Intetting of the Purſuer, to be holden of Sir Fames,and his Reſig- . 


nation of the Superiority; for it Sir Fames had upon refuſal of Precepts out of the 
Chancellary, diſobeyed to have Infetted his Vaſſal, the King as ue is in ſuch 
caſes, would have Inteft the Vaſſal in place of the immedlat Superior diſobey. \ 
ing, quo caſu the Feu-duties and other Caſualities would appertain not the [el 
to the immediat Superior of the Vaſlal, and not to the King, who bur (upply- 
ed the fult of the immediat Superior even ſo the Reſignation made by the [, 
Airths immediat Superior ought to procuce the ſame eftet, Gibſon Clerk, 
Vid, Decem 15,1629,T0unz contra Baillies of Montroſe, pc 


Was 

L. Cersbie contra L, Polwart, Decemb, 21,1630, od þ 

N a Transferring otan old Inſtrumenr, which Corsbie defired to be Copied, WM tp: 
and Doubled under the Clerk Regiſters hand writ, and ro make as greax Wa) 
Faith as the Principal z and the Defender Alledging it to be null, becauſeitbore Ml rhe 
a Diſpoſition made only under form of Inſtrument, and was ne:ther Subictibed by Wl vho 
the Parties, nor by a Nottar tor him, but only under Form of Inſt: ument,not- Wai! 
withſtanding whereot the ſame was ordained to be Double, ſeing the Doub- WCart 
ling made it neither better nor worſe,and no more was deſired; And the Loyd: Wi ri 


Found, that the Nullity could not be Received to be Diſcufled in this place, but 
reſerved the ſame to be Proponed and Diſcuſſed, when the-ſaid Inſtrument, or 
the Tranſumpt thereot ſhould be uſed in Ju{gment againſt the Detencer, ina- 
ny Aion moved thereupon, AQor. Crarg. Alter, Stuart, Gibſon Clerk. Fid, 

Decemb, 21. 1629, Cunninghame & Clark, | 


L. Fohnſton contra E, Annandail, Eodem die, 

He Lords Found that Witneſſes, which ex eficio were ordained to be Ex- 
 amined before the Lords, ad informandum arimum judicis,might bete» 
ceived and Examined,albeit there were lawful ObjeQions proponed by the Pare 
ty,which might have Repelled them a teſtimontro, it they had been produced as 
ordinary V Vitnefles in the Cauſe, to prove againſt the other Party, but the 
Lords Declared that after they were Examined, they would conſider what their 
Depoſitions ſhould work ix cauſa, in reſpe>t of the juſt cauſe to decline them. 
AR.Stuart, Alt, Advocatus Scot Clerk, Vid, Marchti.,1630,L, Lochmabony con, 
Rollock, T his ſame was done the ſame Month before,in an Aion betwixt the 
Earl of Caſſils and Alexander Barclay, wherein Witneſſes were ordained to be Ex- 
amined ex officio, at the defire ot the Earl of Caſils, albeit there were lawful 

Objections otherwiſe to decline them, In whichProcels alſo a Woman wasF 

might be Examined ex officio, viz: Alexander Barclay the Purſuers Wite, 


Hume contra Sheriff of Berwick, Decemb, 23, 1630, 
= L.of Rentoyn as Sheriff of Berwick, being Charged by Hume of Law f0 
take, WedderburnRebel forDebt,and heSuſpending, that, the timeolthe 
Cage he being imployed by the Lards of Council to try certain Witches, 1 
do Juſtice upon them, he was at that time aQually in Judgment firting, doing 
Juſtice, in executing of that Commiſſion, within the Kirk of £ymnth, where 4 
oreat number of the Countrey people were conveened for that effe@,and = 
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being of greater importance than the other, wherewith he was Charged,he could 
not Ceſert the ſame to do the leſſer,and thereby rodiſappoint cheService,wheres 
inhe was intruſted,and was executing z This Reaſon was not Suſtained, becauſe 
the Charger offered to prove that the Rebel was at that time of the Charge then 
preſent conferring with the Sheriff, and fitring cloſe in Judgment beſide him z 
1twhich time he did no manner of Diligence againſt him,toapprehend him, as 
he then ought and might have done, and could Alledge no Caule,why he mighe 
not have offered then ſome obedience to the Charge by ſome ſort of Diligence. 
ARor, Craig, Alter, Scot Clerk. 
Hart contra Chiſholm, Eodem die,” 

R.WilliamHart being made Alfigney by Davidſon,who was Afſigney by 
Elliot to a Contratt, for the ſum of 700 merks, adebted to the ſaid E/- 
lit by Chiſbolm,and to all that followed thereon, craving Transferring in him as 
Aſfieney foreſaid ot the ſaid Regiſtrat Contract, and ofan AR of Caution,tound 
by the aid Chiſholm in a Suſpenſion of the Charges raiſed by Eliot his Creditor, 
upon the ſaid Contract ative, In which Aion ot Transterring; the Cautioner 
j3s0n.y Cummoned t};ereunto, and not the principal Debiror,who was Charg« 
«d& had Suſpended; This Action of Transferring was Suſtained albeit the prin- 
ipal Parity Charged and Contracter,and who ſuſpended, was not Summoned, bur 
ly the Cautioner,in eſpe Proteſtation was admitted againſt that Suſpenſion, 
, MW nhereby,the Suſp: nfion was not ſtanding undiſcuſt, for as the Principal Creditor 
; WitowasCedent, might after the Proteſtation have Charged the Cautioner, and 
nigkend the Principal,even ſo his Aſhgney might ſeek Transferring againſt the 
Cationer atter Proreſtation,and misken the Principal, Ator, Preſens, Alter Bur= 
xt. Gibſon Clerk, Vid, Joly 1.1623, L,Covingtoun contra Capt,of Crawfurd. 


Ogilviecontra Lo, Ogilvie, Eodem die, 

Creditor to Mr. David Ogilvie having Compryſed an Heretable ContraR, 
A whereby the Lo, Ogilvie was Obliged to pay the ſaid Mr. David a ſum of 
Money, and to Infeft him ina yearly Annua)rent therefore, having purſaed the 
lo. 0g:lvietor paymentot the bygones owing before that Compryling,and yeat- 

theieatter, T he Lords Suſtained this Aion yo the Lord Ogilvie, for pere 
nal payment of the Annualrent, albeit by the Contra@ he was not obliged 
topay the {ame perſonally, but only to give Inteftmenrot that 4nnualrent our 
if his Land, whereby the Defender Alledged, that he could not be Conveehed 
thereupon tor payment perionally, but only to grant Infettment, which beidg 
liſt obtained, that he had thereupon Aion to Poynd the Ground, or perſonal» 
[topay,which was Repelledzfor the Lord Found that Clauſe Obligator,to give 
Wſeftment of an Annualrent, was alike as if he had obliged him to pay the ame 
jexly;1tem TheLords Found that a Compryfing gave not the CompryſerRight 
the bygone Annualtents,owing betore theCompryfing,bur only to'the Annu» 
rents aſter the date thereof, and to the principal Sam, ſeing the by-runs falls 
et Arreſtment or Eſchear, and are moveable,and ſo not Comprylable z, bur 
cauſethere were no otherCreditors,nor other party who compeared,toclaim 
gbt totheſe bygones;and alſo that the Donatar to Mr, David Ogilvie his Ef- 
rat, which was allo Declared, compeared 'in this Proceſs, and- concurred 
th the Compiyſer jor the (aids bygones, and that the Defender who was 
vebitor, had no Right to terain fig Therefore the Lords Suſtained the 
Muit,and ordained the-Purſuer to find Caution, to Liberat him thereof ac all 
00s, who might have Intereſs thereto,and to refound the ſame to him,it ever 

ſhould be Diſtreſſed by-any other therefore, And this GontraR being M- 
&©d to be Preſcribed,” as not being purſued, or Documents taken there- 
Mn, within fourty years after the date thereof, the Zords having confide» 
ithe date thereof, which was dated 4»n0 1590, and was blank both in the 

Z2z4 Day 
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Day and Month, ſeing the Defender could. 4lledge nothing, wherefore the Cog. 
tra& m:ght got ſtand and be ſufficient, if it had been any Day of the laſt Month 
in that Year, wherein ig was dated, which Day and Month it the (ame had beeg 
filled up in the Contra, the Preſcription would not have had place, ſcing yg 
year$ was ngt run betwixt the laſt day of the laſt month of that year, and the ime 
of the Calling ot this Cauſe, whereby Documents were taken, & which werecg. 
led and brought in Judgement, about three quarters of a _ before 40 year 
outrun,compting as ſaid is, trom the laſt Cay of thelaſt mon'h of that year whes 
in it was datedzand which date the Lords Found in this Computation, might he 
aſcribed to this ContraR, nothing being A4lledged by the Party, to qualifie why 

it mightnot be of that date, which the Zards Found ought to receive ſuch cops 

ſtru ion, where the ſame may congiuouſly ſtand and ſubfiſt with the Writ con 

troverted, for the maincainance thereof, and to ſave trom Preſcription, which 
init ſelt is odious, and ſo which ought tobe ſtiaitly compred, and oughe to he 
clear betoreit can have place, and albeit the Puriuer 4lledged, that this Con- 
tra was a Contract ot Marriage,and whereupon Marriage had thereafter follow. 
ed,and thereby that the Preſcription of 40 years could not be admitted againſt 
the (ame,although it had run, yet this 4lledgance was R epelled:For the Lyd 
Found, albeic it was a Contra of Marriage, yet for the ſums and other condi- 
tions therein, the Argument of Preſcription might competently be propaned 
gainſt che ſame: Alto the Lords Found, that albeir the Contra compryledcat 
taineda greater Debt than was addebted to the Compryler, yet that the Con 
pryſer ought to. have Sentence for all that was Compryſed, bur he being payec 
of the trye ſum, tor which he had Compryled, and of his Charges and Annu; 
rents, conform to the 4A of Parliament, that then he ſhould be heard ro exa:t nt 
more, for then the force of his Compryfiag ſhould become extinR,and there 
pertain to the juſt Creditors, orothers, who ſhould be found ro hayebeſt righ 
thereto, Actor, Nicolſon, Alter. Peirſon & Baird. Hay Cletk,Y:d, Fan, 11,16: 
Sir George Hamilton, Decemb, 15,1630, betwixt theſe parties, Nowemb,17,163« 
L. Lower contra Colmſly, and the caſes there, Decemb,10,1630, Nizber,Mar 


14+. 1628, M*wathcontra Baron of Brezhtown, ung, 
Barclay contra E. Caſſils, 13 January. 1631. gotte 

N this Cauſe Witnetfea being ordained to be Examined ex officio, as is note being 
21, December 1630, and a Commiſhon being granted to Examine Al Wil, 
ander barclay's Wike, and ordained to. be reported at a day affigned tot Marr 
ee : The Defender being urged by the Purluer at that day,to produce t! Jing 
Report.z and he Ailedging, that he could not be compelled to produce thi "the 
fame,ſeing the Commiſſion was granted in his favours, and he had either pow ng, + 
er as he pleaſe,to Liſe and Execute the Commiſſion, or to deſert the ſame, ff * D, 
if he pleaſed, albeit it was uſed, he could nat be compelled to producethe WR 
port, but might keep itup, and the Parſuer might take all advantage there Perſons 
which he might in Law, for furtherance of his Proceſs, ſeing he was coo! "R Go 
that Proce(s ſhould be granted in the Cauſe, without reſpe& thereto. _ 
We 


Lords neverthele Found, that ſeing the Commiſſion was \ ever ex offi), 
try the. matter controverted, Ge Gs ; the Zords might informed,that 
Party ought to producethpReport,and.chat he ought not to keep up the #4 


== Purſbit for payment of 500 ES Executor Datiwe!t9 
| Maker 'of a Bond-Deceraed and Contirmed, whereby the Makr 
obligedto lezveto the Purſuer 500 merks, to be payed by his ExecuiV® 
his deceaſe. I was Found, that the Bond ofthis Tenor-was but as a Lag2Y" 
fothat it behoved only-to affe@the Defunds part of the Goods Cophrmet 
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it extended to that Sum, and wasnot reſpected asa Bond to makeup a full D bt, 
which would affect the whole Goods of the Teſtament. FYid, infra 20 Jannas 
ry 1621. Betwixt theſe Parties. 2 March 1624, L, Curribill, : 


Salmond contra Ore, Eod:m die. 

He deceaſt John Ore having ſold a Tenement by Contra to Salmond, 
T with abſolute Warrandice thereiny the ſaid Salmond Purſaes the Heir of 
umquhile Fohz Ore, to hear him Decerned and Declared to warrand the ſaid 
Diſpotition : And the Defender Alledging, that he ought not to be Decerned 
to warrand, ſeing there was no Diſtreſs qualified, and alſo that he had a Re- 
duftion Intented, for Reducing of that Diſpoſition. The Loyds nevertheleſs 
Decerned to warrand, ſeing in effect that was but a Declarator of the Warrans 
dice,but ſuperceeded all Execution, while the Purſuer were lawfully diſtreſt 
and Found, that this Decreer ſhould not be prejudicial any ways to this Des 
fender, to parſue his Action of Reduction of that Diſpoſition as accords, Actor. 

Alter. Gibſon. Scot Clerk. 


Helen Sharp contra Mr. John Sharp, January 14. 1631, 
R. John Sharp on the one part, andSir W3l/iam Sharp his Brother onthe 
other part, by Contra& betwixt them, with conſent of their Father Sir 
Jobs Sharp, Subſcribed by him and the faids Parties, having Contracted and 
obliged them, and their Heirs 11k one to others, that what Land any of them 
ſhould be provided toby their Father, or which they ſhould Conquiſh by any 
Moneys, which they (hall be provided to by bim, that they ſhould Refign the 
lame habils modo,for Infeftment to be made of the ſame to them, and the Heirs 
potten, or to be gotten of their own Bodies, which failzieing to the other 
brother ſurviverz and failzicing of the Bairns of the Body of the Brother ſur» 
vving, to the Heirs of their ſaid umquhileFather : Which Contract thereafter 
the (aid Brethren Ratifies by another Contract, after the death of their Father. 
Aﬀer this firſt Contra&, the Father having provided theſe Sons to certain 
Lands in his own lifetime,8: thereafter dying, Sir Wi/iam being a Son of the ſaid 
unquhile Sir Fohr, by his (ſecond Wife, and having ſundry Siſters-German be- 
potten by his Father, upon. the ſame common Mother to them, and Mr. Johr: 
being a Son begotten upon his Fathers firſt Wife, and fo being Brother toSir 
Wikan by one Father, but by divers Mothers; Sir Wiliam thereafter being 
Married, and Decealing, leaving one only Son behind him, whoalſo thereafter 
dying, the ſaid Mr. Joby thereby craving the benefit of the Tailzie,contained 
the ſaid mutual Contract, againſt the Siſter of the ſaid Sir Wi{iaw then li- 
wng, vis. the Reli& of Robert Bruce of Pitlethie, and againſt the Bairns of Ro« 
Dumbar, who were begotten by him upon the other Siſter of the ſaid Sir 
W liam, being Wife to the ſaid Robert Dumbar, ſhe being deceaſed; and which 
Perſons as Heirs to the ſaid Sir Wiliam, were Purſued for fulfilling of the 
1d Contract to the ſaid Mr John, in' reſpect of the Exiſtence of the ſaid con« 
dition of Tailzie, through the deceaſe of the ſaid Sir William, and that 
were no Bairns extant begotten by him, this Contra@ of Tailzie bei 
to be Reduced bythe ſaid Siſter of the ſaid Sir William, 8: by the Bairns 
the other Siſter deceaſed, as Heirs of Line to him,asfaid is, upon divers Rea- 
of Redudtion Purſued againſt the ſaid Mr. Johrz the Matter and Com 
pe dof all which Reaſans, reſolved in thir Heads, viz. That the ſaid Contra&t 
ITailzie was not lawful,ſcing the ſame was a PaCtion de futzra ſucceſſione, which 
5 prohibite in Law 5 and that it was alſo paFum muduw, Remaining inthe 
ed Terms of an intention, not Veſted with any A& following thereupon,nar 
0 Deed done by either of the Parties, which might make it to have the foroe 
"ay perfe& Security, which could be obligatory in Law againſt any ofthamz 
id that the nature thereof was ſo ineffectual to bind, that if Inhibition had 
Aaaa been 
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been ſerved thereon , yet notwithſtanding thereof, the Party Inhibite might 
{cl} his Lands,or otherways Tailzie or Diſpone thereupon,as he pleaſed:In doing 
whcreof,neither the Contract nor Inhibition could any ways prejudge the Do- | 
cr or Receiver of any other Security of the Lands: Attour this was a Contract, 
which being inter ContraJ#us innominatos, treated of in the Law,and of that na. . 
ture as facio ut facies, either of the Parties hath place of repentance ertequam , 
perficiebatur rei intervents ; for before ſomething be done by one of the Parties d 


to the other, they may repent, and Refile'theretrom;z and nothing being here i | 
done according to the Contract, as umquhile Sir William had place and liber- 2 
ty in his own time, and might Revock and Refile,it he were living, fo may the te 


Purſuer his Heirs, who ſucceeded in his Univerſal Right. Likeas in effect both IM « 
the (aid Sir Wifiam and Mr. Joh hath Refiled, and declared their repentance er 
in their own times, by doing of divers Deeds deſtructive of the Tailzie con. Wn 
tained in the Contract ; for Mr. John hath fince the Contract taken diversIn- W © 
feftments of ſundry of hi: Lands to himſelf,and his Heirs whatſoever : Likewayz ta 
Sir William hath done the like, whereby they in effect have manifeſted their bl 
will, that they had both Keceded fromthe Tailzie 3 alſothis Contract wasnot Ad 
Obligatory againſt Sir Willie, ſeing Mr. Jobs having failzicd, in keeping and by 
fulfilling of his part ef the Tailzie, and having done the ſaids contrary Deeds the 
thereto, rendered the Contract voidg that thereby he could not ſcek the Ims 
plement of any part Contracted to him, having broken that which he oughtto 
bave performed for his part. All which Reaſons being at length conſidered in 
preſence of the Loyds, they Found none of theſe Reaſons Relevant, to Reduce 
the Contract of Tailzic, and Afſailzied fmpliciter therefrom 5 For the Lords 
Found, that albeit a ſimple Tailzie made by any' perſon in favours of another, 
that other not being Concracter with the Maker of the Tailzie, and the Tailzie 
not depending.nor being done upon any neceſlar or onerous preceedingCauſe, 
which might have produced the ſame, and compelled him thereto, but being 
done by a ſimple Bond, or by a voluntar Charter, alterable and changeable 
as ofcen as t'1e Maker pleaſeth, as donatio mortis cauſa, which is ay Ambulatory, 
during the Givers lifetime; yet that Tailzies done by way of Contract,and per- 
fected and Subicribed by two Parties ſcienter, and mutual on both Parties fides, 
ſpecially the Fathers conſent adhibit thereto, and being Reiterat and approven 
by a poſterior Ratification,&& which depends upon onerous Cauſes done there- 
fore, or according to ContraQs of Marriage, or amongſt Strangers,or Friends, 
on ſuch Cauſes, or for preſerving of the ancient Eſtate of their Houſes and He- 
ritages perfeted on both ſides, are not Revockable by any of the Parties Con» 
tracters their repentance,cxpreſled after the perfecting and Subſcribing of the 
Contract; from the which the Lords Found the Parties Contracters cannot Re- 
file, but that the ſame Contracts are Obligatory againſt the Parties, and cannot 
be broken by one of them, except both the Parties conſent mutually , ficklike 
to the Diſlolving,as they did joyntly together to the Making and Subſcribing 
thereof: And the Lords Found, that ſuch Contracts mutually Subſcribed by 
both Parties, were not unlawful, as paFa de ſucceſſionibus prohibita by the Ci- 
vil Law of the Rowans 3 but by the Laws of this Realm they were good anc 
ſufficient Rights,and ought to be maintained as lawful z neither were theyFounc 
to be »uda paF#a, but that they weregood compleatWrits and Securities, whict 
were Obligatory againſt both Parties, being Subſcribed by them and alſo that 
they were not Innominat Contracts, which ſort of Securities are not to be found 
in the Laws and Practiques of this Realm; for theſe'Writs mentioned 11 tne 
Treatiſes of Lawyers and DoQors, of Innominat Contracts, are not agrecabl 
to the Practique obſerved here ; and fo the Libelling thereupon, and the A 
gument of Repentance, and Liberty to Reſile was rejected, and not found * 
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be competent to any of the Parties Contracters themſelves, if they were both 

on life 3 far leſs poi/quam conditio Tallia extitit, was it Found to be comperent 
tothoſe Heirs, who are not begotten of the Parties Bodies, but are expreſly ſe- 
cluded by the Will of the Contract z Neither was the Action of Condi@io,ceuſa 

data vow non ſecuta, tound to have any thing to do with this Queſtion of Tail- 

ie, where clther of the Farties were alike bound to others, and nothing was 
done on ihe one part more than on the other,for which the Condition might 

take place in favours of one of the Parties, who had fulfilled his part, for the 

not fulfilling of the other Contracters part, which held not here, bi nul/a res in» 
tervenit. ſed wiraque pars part obligatione tenetur ;, and as for any breach committed 
ether by + Ir W:{ram betore his deccaſe, or by Mr. Fohy, whereby the Purſu« 

er Alicdged, that by theſe contrary Deeds they have both receded from the 
mutual 1 a1lzie, The Lords Found the doing of theſe Deeds, contrair to their 
Obligation contained in the ſaid Contract, looſes not the Tailzie therein con- 
tained, but that notwithſtanding thereof the Contract (t nds Effectual and O- 
bligatory 4n 1« ſe11, according to the Tenor thereof; and that Mr, John had good 
Aion to leck Imple ment thereof, notwithſtanding of the Deeds Alledged done 

by him againſt theſame: (cing no prejudice nor intereſt can be qualifed to be 
thereby incurred nor ſuſtained by the Purſuers, to whom the Contract cannot 

be fulfilled for the part of Mr. John, who being obliged to Tailzie toSir Wil- 

law, and the Heirs begotten vt 11s body, by the not Exiſtence of any Heirs of 

| MW bisbody. is liberat trom tulhlling his part: and thir Purſuers, asnot being Heirs 
of Sir W1#zam's body, are not capable of the perfe&ting to them of that Obli- 

gation, to the which they have no Right; and if Sir Wiliam had lived, and 
qurrelled the doing of the ſaid contrair De« ds by the ſaid Mr, John, he would 
tave compelled Vire Jobr to tulhill the Tailzie. Likeas, there was place to the 
lad Mr.Jeh# to have tultilled the ſamegand to have amended the Failzie,by ob- 
tang of Infettwent ot Tailzie, conform to the Contract, which thir Parties 
tath no intereſt to ſeck z and albeit they could not break this T ailzie, except 
both Parties nad conſented thereto: Yet the Lords Found, that in thir caſs 
the Contraters may Sell and Annailzie the Lands at their pleaſure, notwith- 
ſtanding of the Contract of Tailziez for this Contract, or other like Contracts, 
extends not to prejudge the Parties, or any of them, in any liberty which they 
had betore the Cuntract, except only concerning the Succeſſion to their Right, 
wherein they havirg agreed upon an Election of their Succeſſion, and the 
manner ti;ereof, that was not alterable by them, but by conſent as ſaid is; 
and theſe Contracts extends to no other thing; ſo that as they might Di- 
ſpone on their Lands, if theſe Contracts were not made, and could not be quar- 
relled by their lawful ſucceeding Heirs therefore, even ſo theSubllitute Suc- 
(lors by the Tailzic, who can be no betterthan the Principal firſt Perſon in- 
tute, or the lawtul Heir, where there are no Tailzies, cannot hinder nor Im» 
Pugntheſe Deeds; for theſe Contractsextends only to give the Right of Suc- 
(|! 0n to the perſons appointed by the Parties, that they may ſurceed afterthe 
leceaſe of the C; mntracters,upon the conditions contained thereinzſo that if there 
rOthing to ſucceed to,there can nothing be ſought by them : But it may be 
thought, that by this Liberty permitted to any of the Parties to Sell, they may 
(tidethe force of the Contradt in totum, by making Alienations to a Stranger, 
on the behove of another Succefſor,than that apreed upon in the Tailnes 
tif fuch Fraud be Intended,it is in Law repairable. Aﬀor. Cumminghame && 
Ine, Alter. Nicolſon & Stuart. Gibſor Clerk. Fid. 6 July 1630. Mr. James 
Wikerbead, 8 March 1626, Monro. 4 March 1634+ L. Coldinkrows, 15 July 
635, Mr, David Drummond, bh 
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Houſton contra Houſton, January 20. 1631. 

He Bond whereupon this Purſuit was Intented , being Alledged tg 

be null, becauſe it was made by one Scotiſhmar to another, and was 
not Subſcribed by the Maker thereof , but only by the firſt two initial 
Letters of his Name, and Sir-name, which wor conſtat to be written, and 
put to by himſelf, nor by two Nottars, before four Witnelles, as is requiſit 
by the Lawsof Scotland. The Lords Repelled the Exception, and ſuſtained the 
Bond, having the two initial Letters of the Party Subſcribed thereto, and done 
before Witnefſes, and done in Jreland ; neither was it Found neceſlar, that the 
Purſuer {ſhould be holden to prove, that the Party was in uſe to Subſcribe after 
that manner. Vid, Far. 13.1631. betwixt theſe Parties. Feb, 14. 1633. Grierſay, 


The Creditors of 8&rown, Bodem die. 
= He Creditors of umquhile William Broun,contending which of them ſhould 
be Anſwered of their Debts primo loco, wherem ſome had done greater Dj. 
ligence than others, and who had obtained Sentences, claiming Preference tg 
others, who were not ſo far advanced. .The Lords Found, that in this, and the 
like -Ations, where rhe Debitors Goods were not ſufficient to pay the whole 
Creditors,that they would not give ſuchPreference to theſe,who had prevented 
others by Diligence, as ro make them thereby Anſwered of their whole Debts, 
and whereby the rct of the Creditors might want alltheirDebtsy for the one 
bcing as juſt Debt as the other, it were againſt Juſtice, that in theſe Caſes, 
which concerns ſo many, that few ſhould have all, and many more want, only 
becauſe Diligence has been done more by one than by another; for ſome Cre- 
ditors might ſooner know the common Debitors deceaſe,or might dwell inthat 
ſame Town with him; and it were hard, that therefore they ſhould be prefer- 
red to thoſe who knew not ſoloon,or, who dwelt in a more remote Place of the 
Realm. In this Proceſs the Poor of the Hoſpital of Biggar, for a Debt owin 
to them, and the Reli& of the Debitor, for her ConjunQ-fee, were mh 
to others of the reſt of the Creditors,as more Priviledged than they; and ſome 
Creditorscraving Debts owing to them, having nothing to qualifie the Debt, 
but the Confeſſion contained 1n the Debitor's Compt-Books, in ſome Articles 


thereof, written by his own Hand, but not Subſcribed by him. The Lord C; 
Found theſe Articles were not ſufficient to conſtitute the Party Debitor, there. Wecuti 
by to exhauſt the Gearzto the prejudice of others,the reſt of the Creditors, whoW'uat 
had Legal and Formal Securities perfeCted to them upon their Debts, excep [ 
that the ſaids Creditors,claiming the ſaid Debt, will prove that the ParticularagQſ%ght 
contained in the ſaid Compt, were truly an1 really payed, and delivered tofÞ*gra 
the Defun&,who was the common Debitor to them,and no other ways. Ador = 
ic 


Alter, Nicolſon, Ruſſel & others. Gibſon Clerk. Vid. Feb. 26. 1633 
Rutherford, & Feb, 11, 1642. Monteith,, 


; Gordon of Grange contra E. Galloway, Eodems die, 
Decreet for payment of Rental Bolls obtained by the Earl againſtGrog 

in foro contradiforio, the Defender Compearing, and proponing hs 
fences, whereof ſome were admitted, and ſome others Eiided by Reply, bel 
deſired tobe Reduced by the Defender, upon this Reaſon, that he had recover 
ed ſome Writs,newly come to his knowledge fince the Sentence, whereuP® 
he was ready, and offered to make Faith, and which he Alledged would ha 


Elided that Purſuit, if he had known thereof, and timouſly had proponed | A 
Defences thereon, and which he Alledged ought now to be received, albeit "Ii 

Sentence,the Writs being made by the Purſuers ſelf, who now was _ he h 
theRedu&ion,andSubſcribed by him,and done betwixt him and another ® "ele Kir! 


whereby the Party now Purſuer his Ignorance thereof is probable and get 
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zble,being in faFo alieno; And the Defender Alledging,that poſt rew J alicatam, 
after Sentence ſo given againſt the Purſuer then Compearing, this Reaſon ought 
not to be receivedzftor it were a dangerous PraQique eo Reduce a Sentence ſu> 
yer [n ſtr umentis noviter repertis,which ſhould make all pleyes endleſs. The Lords 
Found, that after Sentence ſo given in foro contentioſo,the Party being then Com- 

arand,ought not to be heard,to Reduce that Sentence, uponthe foreſaid Rea- 
{on of Inſtruments and Writs, newly come to his Knowledge and therefore A(- 
pilzied from that Reaſon and Purſuit, This is agreeable to the Civil Law, L, 
vb ſpecie Cod, dere judicata &1.ſub pretextu Cod. de tranſaGionib: & 1, [mperatores, 
f. de ve judicata ;, ©» quamvis l. admonendi, i. de jurejurando dicat, ex Inſiry. 
nentis novis repertis ſententiam latam ex juramento retra@ari poſſetamen hoc obtinet 
quando ſemtentia lata eſt, ex juramento ſuppletorio &* neceſſario, viz. quando ob de- 
ed umplenarie probationis judex defert rem juramento partis,non vers fic in juramento 
j#diciali O-voluntario, quod parti ab adver ſario defertur; ſed non capio rationem dif. 
ſerentis, viz, Cur Leges negent Reititutionem adverſus rem Judicatam ob nova In. 
lrumenta reperta, &* tamen propter eadem reperta concedunt reſtitutionem adverſus 
judicatumyex juramento ſuppletorio,.cum videatur magis «fi: negandam Reſtitutionem, 
ui intervertt JTuramentum ;, But in this Caſe the Exception wasſuſtained, for not 
dmitting of the Reaſon upon the Writs newly come to Knowledgesſeing it was 
nuch queſtioned, and doubted, if the ſame being proponed betore Sentence, 
yould have been Relevant or not, And if che ſame might have beennow re- 
zived, the Writs ſhould have been more clear to have produced the Purſuers 
ntention than theſe were ſo that here they were not admitted, Vide £, wnicans 
Tit. 9. lib, 10. Cod. de ſententiis adverſus fiſcum latis retratandgzs, que lex dicit 
by ſententias intra triennium retraari poſſe C& poſt id tempus ex prevaricatione &5 
fde,ſed hoc in fiſco, Actor, Nicolſon & Gilmore. Alter, Stuart & Neil/on. Gibſors 
Clerk. Vid. June 9. 1624, L, Touch contra E. Hume, Jane 8. 1627, Craufurd 


contra Cunninghame. 


L. Clover-hill contra Modie, January 22, 1631. 0 

Lover-hill having Compriſed Modies Lands for Debt, and nevertheleſs 
_4 Charging Modie by Horning to pay,& upon that Horning having Letters 
of Caption, Modie Suſpended, that the Compriſing ought to (tay Perſonal Ex- 
ecution, or els that the Creditor (ſhould Renunce the ſame. The Lords Found, 
that if the Suſpender would enter the Charger to the Poſſeſſion of the Lands 
Compriſed, tobe bruiked by him, conforth to the Compriſing, that either he 
ought to accept the ſame, quo caſu no Perſonal Execution of Caption ought to 
te granted againſt the Debitor, albeit that the Debitors Wife was Infeft in the 
ds,andthat ſhe would not Renounce herRight in favours of the Compriſer, 
which the Lords Found the Debitor could not be cotnpelled to obtain; bur 
Mithout her conſent, Found the Compriſing and Poſleſhion ſufficient; and if 
Compriſer would not accept of Poſſeſſion, that he ought eo caſu ro Re- 
Munce his Compriſing for they Found, that he ought not to keep both, vite 
th touſe Caption, and to retain the Poſſeſſion and Compriſing, but that he 
We his choiſe of any one of them, Actor, Alter. Gibſon, Gibſon Clerk. 

Tid, Penult, Jan. 1628. Andrew Meldrum, 


Rough Miniſter at Innerkeithing, contra Ker, Eodem die, 

R. Robert Rough Miniſter at Iynerkeithing, whereto the Kirk of Roſjth was 
Annexed by AtofParliament, 1618. having charged John Ker,toRemove 

wn the Gleib of Inzerkeithing, which was deſigned to him, who Suſpending, 
t he had the Gleibof Rofjth, and ought not to have two Gleibs, ſince both 
ele Kirks by Parliament were united 1n one, ſpecially where there was never 
old aGleibin Innerkeithing; which ifever it had been, he would not have gon- 
Aaaa 3 _ tended 
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tended, but the Miniſter ought to have two, but there never being one there, 
and the Miniſter now having a Gleib, he ought not to have that Gleib at xo 
and another now at Innerkeithing,where there was never any. The Lords Foy 
not this Reaſon Relevant, but Found, that notwithſtanding of the Union g 
the Paroch- Kirk of Roſjth tolnnerkeithinggat the whichKirk of Rojyth,there wy 
a Gleib3 and albeit that that Gleib was Poſleſt by the Miniſter, and altho thers 
was never a Gleib at Innerkeithing, yet there was no Cauſe to exclude the Nj. 
niſter from ſeeking a Gleib, for the Paroch-Kirk of 1»merkeithing, ſeing thefans 
being a Patoch-Kirk, and Kirk Lands therein, by the AC of Parliament jk 
Paroch Kirk ought to have their own Gleib, and the Plantation of Kirks in 
anno 1618,whereby theſe Kirksare United, provides the Miniſters ſo,by andhe. 
ſides their Gleibs, and was Ordained for bettering of the Miniſters and Kirky, 
and not to prejudge them, and that Commiſhon gave no wartand to take the 
Gleib from the Kirks, as in fafo they did not, Actor. Stuart, Alter. Baird, 
Gibſon Clerk, Yid. infra Feb, 11. 1631, betwixt theſe Parties; 


Hardie contra Mccanla, Eodem die. 
Ardie being Charged to make Payment of aSum in a Bond, Suſpended, 
that he was[nterdiRed the time of the making thereof,and done without 


the conſent of the Interdictors, whereupon he had Reduttion ready to be dil. I 
cuſt, and which Interdition was alſo known to the Charger, at the granting p0, 
of the Bund, and before, The Lords Found the Letters Orderly Proceeded if tin 
notwithſtanding of the [nterdiftion, and the Parties knowledge thereof, in 411 
reſpeRt of the Bond ſtanding un-Reduced; but Suſpended the Execution off zh 
the Sentence to a certain day aſſigned to the Suſpender to do Diligence, to ob «i 
tain his Reduction diſcuſt, Hay Clerk. Yid. Decem, 11. 1622. Seaton, and tha jig 
Caſes there cited. July 11, 1634. Bruce. «March 15. 1637. Broun, Hei 

Houſton contra Maxwel, Fan. 25. 1631. ” 


Oufton as Heir to umquhile Helex Murdoch, purſuing Maxwel for Redufti 
on of an Heretable Alienation of ſome Land, made to the ſaid Maxweli iti 
by the ſaid Helez Murdoch, upon this Reaſon, becauſe at the time of the ſaigh tive 
Diſpoſition, ſhe was Minor, and received not a Competent Price for the faid 
Alienation, neither was there any Juſt or Lawful Cauſe, which may ſuſtain t 
faid Alienation, nor no Sentenceof any Soveraign Judge Interponed finding 
the ſaid Alienation neceſſar,and to be a warrand to Authorize the ſame, withou 
which the ſame cannot be ſuſtainedgthe Woman being within 14 years of Age 
and greatly prejudged. And it beingExcepted for the Defender,that thisRealc 
ought not tobe ſuſtained, in reſpe& of the Bond of Alienation produced, wh Heir 
bears the WomansReceipt of theMoney therein contained, for theAlienation, 
which is more than the Juſt Worth thereof, and ſo ſhe could never alledge Lt 
ſion, no more can her Heir do; ſeing he offered to prove by Witneſſes in forti 
cation of the Bond of Alienation, that he had really payed the Sum upon 
great and inſtant defire, when ſhe was travelling to Eng/and,ſo that there 
ed no Decreet, it been given to her truly,as ſaid is The Lords Found the Real 
Relevant, and Repelled the Exception; for the Lords Found the Alienatic 
could not be ſuſtained, albeit it bore Payment of the true Price of the Land. A 
albeit the Defender offered to prove the real delivery thereof to her, ſeing t 
payment made to her ſelf being then of 14 years at moſt, neither being Auth 
rized with theSentence of a Judgezand no ways qualified ,converted to her ut! 
ty,nor conligned to be given to hergas a Judge ſhould appomt 3 nor given 
her Curators, ifſhe.any had, could not exoner the Defenders but the MAN 
was Found thereby Circumveened, and ſo the Alienation could not be ſuſtal 
ed inLaw 5 this is conform to the L, 24 < Reſftitmtio ff. de Min. 25” 
fs adverſus venditionem Minor reititnitur emptori p. atium eſſe reddendum,niſ = 
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1:nc pretium © dederit, cum eum perdituruts non ignoraret, nam jicut pecuniam nu- 
twans minori ear conſumpturo, non pote# pro pecunia agere , ſc employ non 
agit pro pretio fic ſoluto, miſt quod parcius hoc jervetur in venditione , quia 
hi £5 alienum ſolvitur, quod ſolvere neceſſe eſt, credere autem nen eſt ne««ſſe, 

vare ſ neceſſe fuit pretium ſolvi, non omni-0 talis emptor damno eſt afficien- 
lus, Jed in caſu predi7o non poteit doceri de pretio vere ſoluto, et utcunque fuerit 
lutum, tamen communiter tenetur ut eſt in gloſſ in dio Q ſi pecunia pro pretio mi- 
wri ſoluta ſalva ſit, tum eff reſtuuenda emptori, alias non. And the Lords allo 
Found, that this Diſpoſition ſhould be Reduced, from the beginning, and aot 
fom the time of,Litiſconteſtation only, as the Defender defired, ſeing this R e- 
duction and Reſtitution is the reſtoring of the Cauſe, and the Party,to the lame 
eſtate wherein they were before the Alienation. Hay Clerk. Yid. December 11. 
1629. Gordoun, 
L. Gadgirth contra L. Afﬀeck, Fanuary 26. 1631. 

. Gadeirth Purſuing the L. Affleck, tor transferring of a Bond, Regiſtrat 
L againſt his Father 1n the Detender, as behaving himſelf as Heir to him, 
by Intromifſion with his Heirſhip-Goods, and for verifying thereof, produces 
d, Wl 2 Decreet given againſt him at another Parties Inſtance, hoc nowine as behav- 
ut ing himſelf by the faid Intromifſion with the ſaid Heirſhip Goods as Heir, which 
1-Y being proven in that Proceſs, by ſufficient Probation of Witneſſes, and fo 
Found and Decerned, that Decreet ſtanding Un-reduced, the ſame muſt prove 
tim Heir in all other Proceſs purſued againſt him eo »gmine. And the Defender 
Alledging,that that Decreet cannot p:ejudge him, but in that Procels only, 
phereit is ſo Found, and cannot prejudge him of his Defence, to Alledge here, 
erin any other Aion, that his Intromiſſion cannot make him Heir, becauſe 
bsumquhile Father being ſuch a Perſon, that in Law would nor could haveany 
Bir, which was not proponedin that Proceſs, wherein he compeared not, and 
Decreet was given againſt him then abſent. The Lords Found that that De- 
creet, albeirdone upon Probation, ſhould not prove the Defender Heir extra 
ilum proceſiure;, and therefore permitted the Defender to purge that Alterna- 
tive,whereby he was Conveened as behaving himſelt as Heir 3 which the Lords 
Found he might do, notwithſtanding of that Sentence z for ſeing he might Re» 
ducethat Sentence, if there was reaſon ſo to do, againſt the Obtainer thereof, 
much more might he oppone that Reafon, by way of Exception againſt 
another Party,ufer of the ſame againſt him: and albeie that Decreet, while 1t 
ſtands, might prove the Defender to have [ntrometted with theſe Goo.'s, which 
might have been Heirſhip Goods, of any Perſon, who in Law might have ani 
Heir, yet the ſame will not thereby prove him Heir, if he may qualifie, that he 
w3snot that Perſon, who might have an Heir, albeit he had Intrometted there- 
with. Actor, Miſer. Alter. Nicolſon. Gibſon Clerk, Vid. July 13. 1631. be- 
bwixt theſe Parties, July 16, 1629 Murray contra Roſs. Novem. 20, 1629. , 

10. 1630. Whitelaw, andthe other Caſcs there, June 11. 1631. Tailzifer. 
a. 25.1632, Kaidſlie contra Lauder, 


L.Cloberbil}, contra L,Ladj-land, Eodem die. $264 cal 
T* L.Cloberhill purſuing Lady.land,as Heir to his Father, who was Caution- 
Ud 


a= 7 5 © A 7 Ob. © hy fin wo o- 


er for the Principal Debitor, to- make payment of the Pxincipal Sum; 

0d Annualrents thereof, ofall years ſince his Father was denunced Rebel for 
\9t payment of the ſaid Sum, the Tenor ofthe Bond bearing, That the Principal 
' Cautioner were bound as full Debitors 0 py the Sumto the Creditor, and not 
Raring them tobe bound conjuntly and ſeverally.. The Detender Alledging 
"tt 11 reſpe&t of the Tenor of 'the Bond, he was nat1yable, as his Fatheralſa 
Vs no morelyable,but to pay the equal half of the Sum. The Lords Repelled 
eAlledgance & Found him aJſolyable- to-pay the wholeSum without diviſion, 
if "8 the Principal was bound in the whole, and he was his Cautioner, and the 
Aaaa 4 Tenor 
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Tenor of the Bond bore,that they were bound as full Debitors, Which the Ly « 
Found to oblige each one of them,and their Heirs #» ſolidum tor the whole, Al « 
the Defender turther Alledging, that hecould not be conveened as Heirupy Ml ; 
the A of Parliament Lybelled, 4z»o1621, but only topay Annualrent fron Ml þ 
the time of his Fathers Rebellion, to the time of his Deceaſe, and no more Ter Ml 1 
fince; This was Repelled, and heas Heir Found ſubject to pay ay and while the MW : 
re- payment of the principal Sum, Actor, Mowat, Alter, Cunninghame. Gibſun Ml t 
Clerk, Yid, Fune 13, 1629. Inglis contra Frazer, Fuly 2, 162.9, Purveyan MY t: 
cofitra L, Craigie, Fuly 8. 1642, Huntleyand the caſes there, " 


Grahame contra Stuart, Fan. 28, 1631, ; Y 
Pf a Contra betwixt the L, of Lerhsndie and Fohn Grahame, proporting 4 
the Wodlet of diverſe Lands, Diſponed by Lethindie to Fohn Grahame un. Ml | 
der Reverſion,and becauſe ſome of theſe Lands W odſer were poſlcfled bys;ym. Ml 
Zzeor of Fordel,who had a Right thereot to encure tor three years after thisCog. h 
traQ, therefore Lethnidie obliged himſelt to pay to the ſaid Fohn Grahame 40 b: 
Bolls of Vicual yearly,during theſe three years, ay and while Forde! Renunced Ml © 
his Right and Poſſeſſion,and that the ſaid Fohn Grahame Entied thereby tothe 
Poſſeſſion of theſe Lands, After the expiring of the three years of Forde/'sR 1ghe | 
Mr, Fohn Stuart and William Stuart his Brother, who had after the foreſaid Cone 


xa Acquired the Righe ot Reverſion of theſe Lands, which were Wodſer by Ml *; 
the Contra to the (atdFohn Grahame,grants a Bond to the ſaid Fohy Grahame, nl 
in the Narrative whereof mention is ma-'e of this above-written Contract 4 

4 


which Narrative proports, that by that Contra Lethinare was oblized pay 
the [aids 40 Bolls of Vittual tothe ſaid Fohn Grahame yearly, during the nit Re» 
demption of the Wodſet, albeit the Contra it ſelf bore only as ſaid 1s, That the 

ſame ſhould be payed, during the three years of Fordel's Right;an4 atter ths Nat» ft 
rative,the ſaid Mr, Fohn and William Stwarts Ratifies that ContraR,and further 

* for diverſe Pleaſures, Gratitudes and good Deeds payed ts them by the ſaid John bh 
Grahame,they Bind and Oblige them to pay the 40 Bolls of Vittual yew ly, during F 
the not Redemption andpaying of the Sum, whereupon the Lands were Wodſet to x 
him by Zerhindie: Thereatrer the L. of Drumkilbo being made A ſſigney by the WF 1. 
ſaid Fohn Grahame to the ſaidBond,and whole preceeding Securities granted to ' 
him, Purſues the ſaid Mr, Fohn for payment of the ſaid ViRual of all years pre- W + 
ceeding, not only during the ſpace of Ford*Ps Right, but ever fince and in time A 
coming,during the not Redemption; wherein the Defender Alledging, that the 
laſt Bond depending upon the firſt ContraR, and being relative thereto, ought 
only to be Obligator, according to the Tenor of the prior Contract,and no fut- 
ther, which being only for che {aid ſpace of three years of Forde/'s Right, what e- 
ver other relation is made in the laſt Bond,differing from the truth ofthe ſaid priot 
Contract,theObligation given upon that falſeCauſe,ought to be no further ef 
ctu3l.but according to the truth of the ſaid Contract, ſpecially ſeing after the 
pyring ofthe z years of Fordels Right, Fo.Grahame became in peaceablePoſlc hot 
of the Lands, which before were poſſeſt by Fordel,wherein he and others io h 
name has continued Poſleſſors fince; and the Purſuer Anſwering, that whatlowr 
ever Narrative be inſert in this poſterior Contract, that ought not to derogat ec 
the torce of this Obligation fince, granted to Fohn Grahame, which bears (0 bf 
oranted for Gratitudes,and good Deeds done,and ſo for onerous Cauſes,and done ſei 
enter & inter majores, which cannot be inverted upon the Alledged Narratiol 
therein contained,wherther true or falſe, this being a new ſecurity made by 3n0 
ther Party,and for onerous Cauſes, as ſaid is; and whateyer Poſſeſſion he has 
of the Lands,that ought not to be reſpected, ſeing he bought che Right ofth 
Lands from diverſe-patties, viz, one from the Donatar to the Liferent, 3 otte! 
Compryling and Inteftment following thereon,trom an other Party condel; " 
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, M 4d on,either of which Rights were of thar ſtrength, which would ever in Law 
1M debar him from hisPoſleſſion,and would have been preferred to theRightAcqui- 
\ red by that prior Contract theſe Rights being anterior therero, and whereon 
\ MW he is content co Diſput; and which it the Pa:tie can yet Elcid, he iscontent that 
«MI Decreet be given againſt him; The Zords notwithſtanding ot this Reply, Found 
+ the Exception Relevant, and that the laſt Obligation ſhould be no further ex- 
rended, but according to the Tenor of the ptior ContraR,in reſpeR of the Nar- 
:2tion,which is inſerc in the Bond, which repeats a different Tenot from theWrit, 
which is therein related z and which the Lords Found ought to be ruled as the 
Writ proported, whereto it rpade reference,and that the Parties Bond following 
thereon,ought to be thereby ruled and limited - And ficklike ſuſtained the Als 
-deance upon Fohn Graham's Poſlefſion,albeit the Rights which he Acquired 
* WH }:d been more valid in Law, than the Wodfet procured from Zethindie, (eing 
Wl he was never purſued thereon by them in Law, nor was ever excluded nor de- 
WF barred by theſe Rights, Actor, Advocatus & Nicolſon. AltersStuart & Lermonth, 
* Wl Gibſon Clerk, 

Hume contra Hume, Fanuary 29, 1631, 
Liz, Hume Relit of umquhile Rob. Hume of Corſrig,who,8& her Husband for 
his Intereſt, had obtained Decreet againſt one Hume her FathersBrother, tor 
payment of certain Goods and Gear, pertaining to her by herFathers Teſtamenr, 
wherein this Hume, who was decerned Executor Nominat and Confirmed, 
:nd who had alſo accepted a Factory from the ſaid E/;zaberhs Tutor, the faid 
Hume being deceaſt, and alſo the Purſuers Husband, ſhenow Purſues the Re- 
lictof the ſaid Factor,as Intromiſlatrix and Executrix to her Husband, who be- 
fore was Decerned and his Heirs, to make payment of the Annualrents and Pro- 
firs of theSums Decerned, of all years and Terms continually fince the ſaids Face 
tors Intromiſſion,and in time to come while the payment be made:wherein the 
Lords Found, that neither the Relict of the ſaid Factor, nor his Heirs were ſub-. 
ject in Law to pay the ſaid Profit, the Sums being Intrometted with by the ſaid 
Factor, by the ſpace of 3o years fince,or thereby,albeit Decreet was recovered 
in a»"0 1620,0r thereby,againſt rhe Factor for the principal Sums, but Found, 
that herAction for the ſaid Profites was competent co her againſt her own Tu- 
tor, and not againſt the Heir or Executor of the Factor, Actor, Alter, 
Craig, Gibſon Clerk, Yid, Fuly 24, 1629, Bowman contra Wardlaw, & Febr, 
22,1634, Davidſon, 


Porter contra Law, Eodems die, 

Relict being Charged to pay a Sum, which ſhe and her Husband with 
her were obliged to pay to the Creditorz and ſhe Alledging,that the Ob+ 
ligation being made by her with her Husband funte matrimonio, no Execution 
now after his Deceaſe could follow againſt her, but only againſt het Husbands 
Heirs or Executors. The Lords Found the Reaſon Relevant,ſeing the Relice was 
not obliged in Law to pay the ſame,albeit the Charger Anſwered, that ſhe was 
ſo bound, and that ſhe was prepoſita negot7is alſo by the Husband, which prepo- 
ſterathe Lords Found made not the Relict obliged; but would infer, that albeir 
the Husband had not been bound in the Bond, as he indeed was, yet the Huſ- 
band's Heirs and Executors were conveenable therefore,and not the Relict; for 
that Prepoſiture made the Husband lyable to the Debt, Actor, Cunninghame, Al- 
ter, Lemonth, Scot Clerk, 


Butler L. Hirdmifon contra YVaus, Eodem die, 
as ha He Heretor after theLiterenters Deceaſe, Charging Summarly, without pre- 
oft ceeding Warning, to Remove from the Tower & Mannor-Place,8 ſome 
and ter Houſes pertaining thereto,wherein the Detender Alledging, that theſe 0- 
leſcer Bbbb FROIE SINY cher 
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ther Houſes, by and atrour the Principal Houle acclaimed by the Purſyer, per. 
rained not to the Purſuer's Predeceſſors, nor to theſe Lands wherein they were 
Infeft, bur that the ſame pertained to the Detender, and ſtood upon the Lands 
pertaining to rhe Detender Hererably,which were lying contigue to the Purſyers 
Lands;and either of the Parties qualitying certain Arguments and Preſumptions 
whereby they Alledged theſe Houſes controverted, to pertain toeither of them, 

the Lords betore having given Commiſſion to two of their number,ro viſit the Ml 
ſaids Landsand Houſes, and to take tryal by Witneſſes,and all other lawful man. 
ner,to which of the Parties Lands theſeHouſes belonged: After Report made by i | 
the two Lords,and conſideration of the Depoſitionsof Witneſſes taken by them, 
which were produced by either of the Parties, they finding the matter not tobe MM « 
clear,to which of the Parties they belonged properly, they ordained both Px. 
ties to produce b:fore them an equal number of Witneſſes, for qualifying ofei. \ 
ther of their Arguments, that after conſideration thereof they might proceed and 1 
decide the Cauſe; and this was done, albeit it is not ordinaty in this Judemene MI $ 
to t2ke Witneſſes for both Parties; but this was Ordained in this caſe, whete Ml i 
the matter was perplexed & uncertain on both ſides, for their Claims to the Houſ. Ml « 
es controverted;and as their Probation ſhould be tound moſt clear and unſuſpe, 
according thereto the Lords would Decern- and it was Found, that the Purſuer 
might lawtully uſe the L. of B/awns to be Witneſs for him,albeit he had (oldthe 
Lands controverted to the Purſuer,and was ſubje in Warrandice thereof, ſeing 
the ſame was ſold under Revetſion, tro which Reverſion he had made the De- 
fender and his Authors Aſſigneys, ARor, Nicolſon, Alter, Stuart, Gibſon Clerk, 
Vi, Fuly 9, 1630, L, Rowallan. 


Calpie contra Kennedy, February 1,1631, 

N an Action of Declarator for expiring of a Feu,tor not payment of aFeu- 

Duty, conform to the Clauſe Irritant, contained inthe Charter, The Defen- 
der proponing payment of all the Terms, tor failzie whereof Declarator was cta- 
ved, TheLordsFound, that this payment was not probable by Witneſſes,as the 
Detender urged that ic was,ſeing the Feu-Duty was ſo ſmall a mater, being 18 
pounds yearly only,made at ſundry times;zand therefore as he Alledged, was pr0- 
bable by Witneſſes; which the Lords Found ought only to be proven by Writ, IM tort 
or Oath of Party,ſeing they Found,that the Setter of the Feu, having provided WW 1may 
himſclt of chat Clauſe by the Charter, the Receiver ought to have looked to BW 04m 
themanner of Security which he Acquired, which could not be maintained t0 fqui 
the Detender, nor ſubverted to the Pur(ger, but by the Purſuers own Deed, which I #ne 
could not be made known, but by his Writ or Oath, G:bſon Clerk, 7ia. March WY fe de 
18. 1629. Barclay contra Srevinſon, ,, 


Canninghame contra Wikiamſon, Evdem die, = 

as Wiliamſen being Conveened as Hetetor of a Tenement of Land, the þ 
and the preſent Tennents and Poſleſſors thereof, by Henry Cunningham Te 

for poynding of the Ground for an Annualrent,wherein he was Infett out ofthe "ag 
Land; wherein the Detender Alledging,that he who ſtood Hererably Infett,anc Dir 
in Poſſeſſion of the Land,not being Summoned tothis Action, no Peg | DS. 
to be granted therefore;for albeit the Purſuer Replyed, that Gilbert Wil10n "ogy F c 
who was conveened, wasHeretablyInfett,ſo that he needed conveen noiother Du - Ele 
him & the preſentPoſleſſor; yet heDuplyed,that hisRight was underReyerſion p. Fan 
ſo that his Auchor,who ſtill remained Heretor, ought to be Conveened to " 9 
fend in this Purſuit, theabſolute Right being yer conſiſting in his perſons T 7 


Lords Found, that this Detender being Iafett, albeit under Reverſion, there 
no neceſſity toconveen any other alledged Heretorzfor if it were ſo tound,* er ihe 
wete alike reaſon to conyyen that Heretor's Author, And as to the Revern 'y | . 
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the Purſuer had no neceſſity ro know the ſame; for it might be Diſcharged, or 
not,as they pleaſed amongſt themſelyes; bur it chat perſon,or any other pleaſed 
tocompear for his Intereſt, he might be admitted. ARor, Cunninghame, Alter. 
Gibſon Clerk. Yid. Fuly 9, 1630, Fiſher contra Brown,andthe Caſes there, 

Tan, 19, 1636, Pat, Oliphant, Dec, 21. 1633, L.of Weym, 

L. Blans contra Winraham, Fodem die, 

He Heretor purſuing atter the Literenters deceaſe, who died ſhortly af- 
ter Whitſunday, for the other half of that years Duty, wherein the Life- 
renter died ( for the Whitſundays Term pertained to her Executors, ſhe ſur- 
viving Whit ſumday ) viz. For the quantities Libelled, whereto the half of 
the third Sheaf extended, ſeing the Land was Set for the third Sheaf, which was 
all uplifted by Helen Winraham, Relict of umquhile Mr, George Butler, and ſhe 
was Purſued for the «qual half thereofg who Alledging that umquhile Mr. 
WH Robert Winraham her Frother Comprilſed the Literenters Right, and thereatter 
WH Set Tacks to her Huſband, for payment of 40 pounds yearly, and ſhe wplift- 
Wl ing the Duties in name of the Tacks-man, her Husband's appearand Heir, ſhe 
cannot be conveened for payment of any greater Duty this year, wherein the 
| Wl Liferenter died, than theequal half of the Tack-duty,no more than it the Life+ 
t WH renter had Set the Tack tothe aCtual Labourer of the Ground for this Duty, 
e quo caſu the Tennent could not be conveened for any more : And the Pur- 
Y luerReplying, that this Tack Set betwixt Good: brethren, could not prejudge 
- WH the Heretor after the Literenters deceaſe, to ſeck the equal half of that years 
i; WT Duty, which juſtly betel] co the Heretor, ſeing the Liferenter died within ten 
days after Whitſunday, whereby ſhe could have no Right but to the equal half; 
and ſo ſhe could Set no Tack, which could have any longer endurance than for 
- WT thathalf year; and conſequently the Compriſer of her Liferent could Set no 
longer than her ſelf, eſpecially this Tack not being Set to the Tennent of the 
Ground, (whoſe caſe might poſſibly be favourable) but being Set to a third 
Perſon, who is conveened only for the juſt half of that, which was actually up- 
lifted from the Tennent Poſſcfor; and it was no ways reaſonable that a Stran« 
ger ſhould reap the whole years Duty from the Tennent, and that the Heres 
tor ſhould be excluded by ſuch a fimulat Tack, containing no Duty but this 
imaginary Duty, which makes the Tack null in Law for ConduGioqus eſt dn uno 
mmm eſt nulla,quia hoc donationis infar inducityl.46 ff. Locati.&.# quis ante <2. 
ſquis f.de acquirenda,vel amittenda poſſeſſione,ubi vid. Bart, de differemia inter loca- 
tlonem,que fit voluntarie,& eam que fit ex nece(ſitate,de qua loquituryl, ſi uſjufruFus. 
fe de Jure dotiurs,The Lords Found, that the Tack Set by the Liferenter,and by 
the Compriſer ofher Life-rent, which was found alike, was ſufficient to ex- 
clude the Heretors Purſuit,for any more or greater Duty to be payed to him, 
for theſe Lands of this Term controverted, except the half of the Tack- Duty 
the half of the which Tack-Duty the Lords Found ſhould ſuffice for the faid 
Term, albeit the Liferenter died ſo ſoon after the Term of Whitſunday, and be- 
eMartinmaſs, which was the Term controverted; and Found, that the 
Duties of the Land that Term pertained to the Tacks-man, albeit the Tack was 
dot Set to the Tennent, Labourer of the Ground : this Tack was allo (uſtained, 
to defend againſt the ſummar Removing, Intented after the Liferenters deceaſe, 
If and while Watning were made. AQtor. Nicolſon. Alter. Stuart. Gibſon Clerly 
id. g March 1631. La. Hutton-hall. 16 Feb, 1628. Thomſon contra Merſlownh 
6 uh 1628, tchelſor contra Ker, & 13 Feb, 1630. L. Rowallan, 
This Aion being called the 25 of February 1631. this ſame Deciſion was d6 
Wo Voted and Allowed, we reclawante,whereby it follows,that the Tacks-man 
tO the Liferenter muſt alſo bruik the' next year, in reſpe@ of the AR of ihe 3s 
Par. Ja. 4. which Prohibites Removing till the next Whitſmnday,at which allo 
te Heretor will oply get the Tack-Duty, and no more. _ 
Bbbb 3 Ogrie 
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Ogrie contra Myrray, Feb. 3. 1631, | 

Homas Ogrie as Heir to his Good-fir, being Infeft in Ano 1630, in the 
Lands of Stobo, Purſues David Murray of Hallmyre, Superior of the ſaids Gal 
Lands, and who had intrometted with the Duties thereof, tor payment of the - 
{ame tohim for Civers years before his Seafin,8fincethe deceaſe of his Good-fir;g; - 
the Defender Alledging, that the Lands being in his hands as Superior, in Nog, - 
entry fortheſe years betore thePurſuers Seafinghe had Right thereby to theſaid; je 
Duties; and the Purſuer Anſwering, that the Non-entry was not declared, P 
29, That he held the Lands Blen(h, fo that the Superior could have no other "= 
Duty by Non-entry before Declarator, but the Retour Blench-Duty. And the as 
Excipient Duplying,that he being ſingular Succeſſor to the Author,of this Pur. = 
ſuers Good: firs Right, and by vertue of his Right in poſſcfſion of the Lands, - 
and neither thePurluer nor hisGood-fir in poſſeſſion ever of the Land, his pol- ” 
(hon muſt be as ſuffictent to him as a Declarator. The Zords Found, that this fr 
Non-entry in Blenſh-Lands was not ſufficient to exclude this Purſuit, ſeing the * 
Superior by the Non-entry could claim no more but the Retoured Blen(hDy- * 
tice:for this is notalike as in an Annua)rent,which the Heretor of the Land,out of 4 


the which it is payable, may bruik ay and while the Entry ofthe Annualrenter, l 
becaute the Retour, and extent of an Annualrent is quod valet ſeipſum, and (q Y 
the Superior may bruik it. ARor. Mcgi#. Alter. Nicolſon. Clerk. Yid. l 
23 March 163 1s Somervel contra Somcrvel, 12 March 163Q, betwixt them, 3 
23 January 1930 Peebles. x 
Henderſon contra Henderſon's Relict, Fodem die, kid 

R. Fobn Henderſon and umquhileJames his Brother, beingConfirmed Fxe- WM te! 
cutors to their umquhile Siſter 3 in which Teſtament Fames gives upa byt 

Uebt of 500 pounds,adebted by him{elf to the Defun&, to whom he wasoneof Wl & 
the two Executors Confirmed 3 and the ſaid James being deceaſed, nothing Wl te 
being done before his deceaſe upon the ſaid Teſtament,Mr. John the other Exe» WM bu; 
cutor purſues the Relict of the ſaid James as Exccutor to him, to pay the ſaid WM tus 
Sum; who Alledging the ſaid Sum to be Heretable, and fo not to come under Wan 
theleſtament to be Confirmed,except thePurſuer would otherwaysinſtru&, than Rig 
by the Teſtament,that the ſaid Sum was Confirmable, The Lords Found, that pair 
this Sum being given up by the Executor kimſelf, as a debt owing by him, be Wee | 
not making mention that he was owing it by Bond,it could not beAlledged by WMWler 
himſelfif he were living, nor now by his Executorsto be Heretable,except that W162 


the Excipient would qualifie,and ſhew that it were Heretable, which if ſhedid 
not, the Lords Found the Teſtament ſo proporting, given up by the Debitor's 
ſelf, ought to work againſt the Defender, as it would have done againſt hime 
ſelf : And here it wasqueſtioned, if the whole Sum would pertain to this Pur- 
ſaer the ſole Executor ſurviving, the other not having Execute before his De- 
ceaſe, ſcing it was Alledged by this Executor, that'there needed no more Exe- 
caution thereof, he being Executor, and alſo Debitor, whereby it was in his 
own hands, and fo the Debt confounded for the equal half, as Executor; but 
the Purſuer infiſted only for the one equal half thereof, and no further, Gib- 
ſon Clerk. Yid. 25 July 1634. James Mathiſor. | | 


— L.Glengairie contra Lo, Lovat, Feb. 4, 1631. 
| og aw Purſuing Improbation andReduQion againſt the Lord Loved and 
L. Foulis, as Heir tothe Lo, of the [ſ{es, who had a Charter ted to his 
Predeceſlors of the Lands Libelled by to be holden of the Granter, 
in A-no 1463. and which was Confirmed by the King, for Reducivg of the 
Right of theſe Lands made to the Defenders, or their Authors and Predeceſ- 
fors, by the Sons and Daughters of the Deſcendants of the fajd Lord of thefts 


—__ 
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to whom the Purſuer was ſerved Heir, for Reducing of any Right made by 
the King's X ajeſties Progenitors, either by the Reſignation of theſe Deſcen- 
dants, or by Confirmation, becauſe theſe Deſcendants Authors to the Defens 
ders, wereneither Heirs to the Lo. of the [ſtes,nor had ever acquired any Right 
from him. Wherein the Defenders opponing againſt the Purſuers Title and 
Intereſt produced, Alledyed, that the ſaid Charter granted to the Lo. of the 
Iſles, which was but baſe, given to be holden of the Granter, and whereupon 
never Sealin followed, nor yet ever any Seaſin ſince in the perſon of this Pur- 
fuer, or any other betore,can be ſhown forauthorizing of this Purſuit , and ne- 
ver any Poſſeſſion by vertue thereof can be qualified, could not be any ground 
to ſuſtain Action, to Reduce a public Infefttment, clothed with Poſlefſion 1 
neither could it be a Title co ſuſtain Aion for produ&ion of publick Rights, 
\ WM flowing from the King, and the Confirmation made tothe Lo. of the Jes Cone 
" IM firmed but the ſaid baſeRight,for it wasnot given to be holden of the Kinggand 
BB Þ could not be found a ſufficient Title. The Lords Repelled the Alledgance 
boc loco againſt the Produttion, and Found, that the fa1d baſe Charter Con« 
frmed, and the PurſuersRetour, albeit no Seafin was either ſhown or Replys 
ed on, nor yet Poſlcfſion, gave ſufficient intereſt tothe Purſyer,to ſeck the pro« 
lution of all Writs flowing from the Deſcendants of the ſaid Lo, of the ſes, 
nd of the Rights made by the King and his Majefties Predeceſlors, of theſe 
Lands,which had dependence upon that Right of the Lo. Iſles, flowing either 
won the ſaid Deſcendants Reſignation, or otherwiſe uponthe Canfirmation of 
their Deeds. But the Lords Found, that by vertue of thoſe Titles produced,the 
lad Purſuer had no interelt,to ſeek produRtion of any Original Rights,made by 
teKing to theſe Defenders, which depended not upon the ſaid Right made 
the Lo, of Iſſes to the (aid Deſcendants, ſeing there was nothing either ſhown 
& Alledged, that the Purſuers Author or Predeceſſors were Infctt therein by 
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6 Wl teking, and the Confirmation foreſaid of the ſaid baſe Right alone, was not 
c- WF found ſuch a ſufficient Title to denude the King, as might give intereſt toRe- 
id if duce any Poſterior or Original Right, made by the king thereafter of theſe 
cr i Lands, as if the King by that Confirmation had beenthen tully denuded of his 
in Wight : And the Lords reſerved the foreſaid Exception, which was Repelled a- 
at WW gainſt the ProduRion, to be Diſcuſſed i= cauſe, in the Diſpute of the Cauſe, af 
be Wer Production. Actor. Adwocatus & Nicolſon. Alter. Stwart & Lawtie. GibJon 
dy WClerk. 7id. 4 Feb.1 630, E. Kinghorn. 20 & 26 March 1623, & 2 March 


1627, Heirs of Lo, Teſter. 8 Feb, 1628, Sir Fames Dundaſs, 


- Jobn Inglis contra the Executors of umquhile John Sharp, Feb. 5. 1631+ 

_ He Executors being conveened for 417 pounds, as the price of certain 
ww: Clothes and Wares, furniſhed by the Purſuers to the ſaid Jobs in the 
2X: 51627, and 1628, forthe Abuilziements of his Body 3 and the ſaid Exe» 
he. Ws Alledging,that the ſaid Sharp was Minor the time of the ſaid Furniſhing, 
his WF "* tben had Curators, without whoſe conſent or direQion the ſaid Furniſhing 


ig made, the Purſuer could not have ARion therefore, The Lords Repelled 
UW Alledgance, in reſpe& the Minor thetime of the Furniſhing was 18 years 
lage.and that the ſame was made to him for his neceſſary Abuilziements, and: 
bit be being a oung man of a good Eſtate,the Furniſhing, was not :immoge- 
it, the Defenders never Alledging,that the Minor was otherways Furniſhed! 
bis Curators and the Purfuer allo offering to prove, that he had made, 
like Furniſhing to the Minor in other preceeding years, for which he was 
3 inreſpe& whereof the Aion was ſuſtained, .and the Lords Found,, 
vneceſlity,that the Minors Curators ſhould be firſt diſcuſſed, befoxe the Exe>; 


Urs could be convecned. . AQor. Nicolſon & Neilſon, Alter, Burnet . Gibſon, 
Bbbb 3 Mcmillan 
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M*millan, &c. contra Corſans, Feb, 9. 1631, | 

EY ſan the Father being bound in his Daughters Contra@ of Marriage with j 
John Mcmillan her Spouſe, that his ſaid Daughter ſhould have an equal 

poraon of his Goods at his deceaſe, ficklike as his other two Daughters (haj | 

( 

| 

F 


have; and they two dying before the Father, and the Father having begot. 
ten other two Daughters upon a ſecond Witez after the foreſaid Contra, the 
ſaid Corſan and John Mcmillan after the Fathers deceaſe, Purſues the 
ſaids two Daughters procreat in the ſecond Marriage, as being Executor, Mi 
Confirmed to him, to make payment of the equal third part of the Defung, M; 
Gear, viz. both the third part of her Bairns part, and the third part of theDe. M; 
funds pirt, conform tothe Clauſe of theſaid Contra; which Aon the Log; 
ſuſtained, and Found that the Purſuer had Right thereto ; albeit that the De. 
fenders Alledged, that ſhe had no Right to ſeek the ſame, ſeing the Contrag | 
gave her Right only to ſuch part,as her twoSiſters named in the Contract ſhould MW: 
have after their Father's deceaſe; and they dying before their F ather,they could Wo! 
have no part of their Fathers Goods, and canſequently neither this Purſuer, MW i 
This Alledgance was Repelled, for albeit theſe two Siſters were deceaſed be. Wl ttt 
fore their Father, yet that Clauſe was not extinR, but that ſhe ſhould haveher MW :; 
£qual part with the Bairns ſurviving ; and if he had no Bairns but the Purſuer, WM % 
the whole would have befallen to her, far more this part which waslefs, Ator, Wl ti 
Alter. Lawtie. Hay Clerk, Yid. 19 Feb, 1631, Betwixt theſe Parties, bei 


Barrens Dutch. man contra Hutchiſon, Eodem die. 

He Dutch-man Purſuing for a Debt, which he inſtruQed by produRion of 

a Ticket, marked with two Initial Letters of the Defenders name; the ve- 

rity of the which Subſcription being referred to his Oath, and he Compearing, 
and by his qualified Oath granting the Subſcription, but declaring that 
he had payed the Debt, the Ticket being dated 16 years ſince, and he never 
being Purſued therefore 5; the Partics contending, that this part of the De- 
poſition ſhould not be reſpeQed anent the payment, becauſe it was not re- 
ferred to his Oath; and that he ought not to Swear an Exception which he 
ought otherways to prove. And the Defender Alledging, that ſeing the Writ 
being imperfect, was ſupplied by his Oath, he might declare qualificatt upon the 
whole Cauſe, and uponthe verity of the Debt, if it was yet owing un-payed, 
The Lords Found, that that part of the Oath, bearing payment of the Debt, 
ought not to be reſpected 3 and that the Defender was not fred thereby; but 
he would propone an Exception of payment (which the Lords Found he might 
do, ifhe pleaſed, in the ſame ſtate of the Proceſs) that they would ſuffer him tc 


propone the ſame, and that he ought to prove it, as accords of the Law,other Jus 
ways than by his own Oath: Here the Ticket Libelled bare pn the back, poy-W;.. E 
ment of a part of the Debt, and the preſumption, that the reſt was. awing,wasmo " 
confiderable, than ary thing ſhown to the contrary, Actor, Craig. Alter. R _ 


ſel. Gibſon Clerk. Vid, 1 July 1624. Lo.Conſervator, 14 Feb. 1633, Rankine 
Ir Feb. 1634. Irwine, 


Provoſt of 7nverneſs contra the Town, Feb, 10. 1631. 


Df Town of Inverneſs having Imployed Duncan Forbes then their Pre A; 
i voſt,ia doing of their Aﬀairs,and an Obligation being thereafter give2 ** m; 
him by fourteen perſons, to pay to him for the Town a Sum, adebred to him vi, - 


the Town, Deburſed by him in doing of their Aﬀairs; by the which Obligati 
on theſe perſons were not bound conjunlly and 'ſeverally to pay the Sum, © 
were only all bound #» cumslo together, and five of them who were Vit 
having offered their own proportional parts, and thereafter upon retuſal tore 
ceive the ſame, Conſigning and Suſpending, that inreſpeR of che Tenor of be 
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ligation, they were not farther obligedzfor however the Town was Obliged 
iyſolidars tor the whole, and that the whole 14 were obliged alſo tor the whole, 
et any one of chem had nor obliged themſelves tor the whole, wheretore (cing 
hey were not otherwayes bound, but j1k one tor his own parr,and that the Cre- 
i1ro!s had taken that Obligation ot that Tenor, they could not be further ob- 
[ved than they had obliged themfelyes ; Notwithſtanding whereot the Lords 
Found every one of them obliged ix ſol/z4#1z pro toto debito, as the Town was ob 
lged #1 101w7n, ARor. Nitelſon & Baird, Alter, Stnart & Gibſon. Gibſon Clerk, 
rid penu!t Fannary 1627, Ker contra Baillies of Fedburgh, Fanuary 24, 1642, 
6urge W ilſon, 
E. Galloway contta Burgeſſes of Wigtoun, Eodem die, 
A:l of Galloway Purfuing Removing, againſt certain Burgeſles of 1i2toun, 
* jrom ce:rta:inLands, wherein he wasInteft by anHeretableFeu-Charter, upon 
the. oliznirion of Mcdovgal of Mathermuir, who was Intett in Feu therein alſo 
of betore,by the Town of Wigtonn, to whom the Lands pertained in Burgage, 
3 part 0 their Common-good; and the Detender Alledging that the (aid He- 
rtable Feu was nul], in reſpect by the 36 AZ, 3 P, Fa 4, and by the 181 Ag, 
13P, Fa. 6, It is Statute, That the Burrows may not ſett their Common-good for 
bnger Pact than threeyears, This Alledgance was Repelledzfor it was Found, that 
bis Right, which tollowed upon another prior Hererable Right ſtanding, there 
king two Heretable Infeftments, could not be Found null ope exceprionis, being 
ropoaed in this Removing, and not being quarrelled by the Town,nor by any 
Pucy,who had any other better lawful Right: And it being Alledged, that the 
Salin was null, tor all the Lands Lybelled therein contained, excepr that Land 
mly,whereat expreſs Seafin was taken, 2nd was Recorded in the Clauſe 47a e- 
ut her, oc, TheLordsRepelled theAlledgance, & ſuſtained theSeafin for all the 
Lands lying contigue to the Land, wherear the Seafin was taken, ſeing that the 
{me held of one$uperior,and was one Tenor of holding; bur it was not reſpeed 
that the Superior had united them, and had appointed a Seafin taken at ſuch a 
place,to ſerve for all the Lands, ſeing it was not Confirmed by the King. Attor. 
ltucrt & Neilſon, Alter, Nicolſon & Gilmor, Scot Clerk, Fid, March 15,1631, 
betwixt thir ſame Parties, Novemb. 16, 1630, L. Clackmannan. Fanuary 19, 
1639, Brace contra Wardlaw, 
contra Eodem ale, 
OmnmiMſar of Brichex having pronounced a Decreet betwixt two parties, 
Which being Extracted, was Subſcribed by the Commiſſar, who was Judge 
llzreto, and not by his Clerk, and therefore was quarrelled as null, feing thefe 
3: ty0 Giſtint Offices, as the Clerk could not be Judge, no mote could the 
Judge be Clerk,tor as the Judge could not fit down and minutProceſs,and Write 
bs own Ordinances, no more could he Subſcribe Decreets, norwichtanding 
Kicieof the Decreet was Suſtained, ſeing it was the Cuſtom of thar Court, and 
lyers other Inferiour Judicatures to do the ſame; Butthe Lords Found it a Ch» 
tom udl2wtul,and not to be hereafter allowed, and ordained the Cothtniffar to 
an theretrom in time coming,Yid. Fan. 10, 162 3,Migowgall.,, 


L. Torrie contra Carnagie, Feb, 11, 1631, 
ne Torrie being Conveened by William Carnagie, to hear an Obligation 
made by umquhile Fames Wardlaw to him;Regiſtrat againſt this L Torrie, 


Wicceſlor to James, by accepting of 2 Difpolſtiontrom' the (aid Fames,lor 4 
nt of his Debts, and of thisamongſt other Debts mentioned in the Diſpoki- 
Wh, wherein the Lords Found, that the Detender eou{d nor be conveened: hos 
Wrine, tor Regiſtration of the Bond, bac thac the Purſyer might incenc ordinar 
Aon avinft him co mrnmne, for payment of the Debe Lybelled, as accepring 

ſaid Diſpoſition for papmene thereot,, 63hſor Clerk. | 
Bbbb4 Mi. 
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Miniſter of I»nerkeithing contra Ker, Eodem die. 

His Cauſe being mentioned the twenty two day of Fawwary 1631, The il 

Miniſter Charging to Remove trom the Manſe, deſigned to him with Ml | 

his Gleib, and which Manſe was acclaimed as being built upon the ſaid Gleih, Ml * 
and conſequently ought to pertain to the Miniſter, ſeing the Gleib pertained, 

as deſigned to the Miniſter,being the neareſt Kirk-land to the Kirk The 79g | 
Found, that albeit the moſt eweſt Kirk-lands to the Kirk, where there wy 

no Parſon or V iccar- Manſe there betore might be deſigned, yet that the Houſs MW | 

being upon that Kirk-land, could not be deſigned lawfully, nor acclaimedby Ml it 

the Miniſter,if theſe Houſes pertained never to the Parſon ncr Viccar of before, Ml F 

nor ro no Miniſter ſerving the Cure at that Kirkzfor ſeing there was not ſuch; Ml 6 

Manſe b:uiked by any Kirk-man of old at that Kirk, and that there was no W1r. Ml vi 

rand for giving to the Miniſter a Manſe in theſe caſes, by any AR of Parliamene, Wl tt 

as 

fr 

ha 

po 


The Lords Found, that albeit the Miniſter might ſeek by Warrand ofA& of 
Parliament eocaſ» aGleib,where there wasKirk-land within the Parochin,there 
being neither Parſon nor Viccars Gleib therein, yet that he could nor thereby 
claim the Houſes upon that Kirk-land, as bis Manſe, but that he might either 
deal with the Parochioners,for bigging of a Manſe to him,or purſue them there. WM m: 
fore prout de jure;or otherwayes big his own Manſe,the expenſes whereof would Wl 
be refounded to his Executors by the nexc Intrant, conform to the A of Pzr. 
liament, Actor, Nzcolſon & Baird. Alter, Stuart, Gibſon Clerk, Vid,Fulj 14, 
1629, Parſon of Dyſert, and the caſes there, 


Murray contra Lo, Teſter, Feb, 12,1631, 

(I Avid Murray having Acquired the Heretable Right ot the Landsof Drum- 
#elztier,from theLaird of Dr«melzier,and being madeAfſſigney by him toall 
the legal Reverſions of any Comprylings, of any of the Lands of the ſaid Barony 
of Drumelzier, Deduced either by the Lo, Teſter's (elf,or any other Creditors, 
Purſues the Lo.Yeſter,to hear the Lands Redeemed from him,nor only for the 
Compryſing at the Lo, TeZ#er's own Inſtance, bur alſo tor all other Compry 


ſings Deduced by whatſomever otherCreditor, the Right whereot is become in{i fed 
the perſon of the Lord Teſter, by Aſſignation, or other Right made thereof rol ſhou 
him, by the Compryſers of their Righty which Summons being ſo generally Ly ther 
belled and Conceived, and not bearing the names of the perſons Creditors [preiaff 1nd 
ally who had Compryſed, nor yet the ſpecial Sums, for which theſe Creditors had imo 
Compryſed, but only that rhe Purſuer had Conſigned ſnch a ſpecial Sum, where tore! 
he affirmed the whole Compryſing didextend; and if the ſame did extend to any the / 
greacer Sum, that he was content inſtantly ro Conſign and pay the ſame, they ledg: 
being condeſcended on, and lnſtruced by the Lord Teffer, And it being AIRF fd 
ledged that ſuch a Redemption ought not to be Suſtained, and that the Deteng viz, 
der could not in Law be compelled, to Inſtru&t the Purſuer roLybel a Purſu_Cont: 
againſt himſelf, for except both the Compryſers,and their Sums were ſpecial dy P; 
expreſt in the Order of Redemption, and Declarator intented thereon, he Ao ot 
ledged noProcelſs could be granted, The Lords Repelled the Alledgance,& $1 Parti 
ſtained theOrderand Aion, in reſpe& that the Purſuer offered inſtantly toConWtd to 
fign all Sums, whereuponCompryſings wereDeduced, whereot the Rights weW'bich 
eſtabliſhed in the Defenders perſon, if the ſame were more than the Sums Coniflted t 
ſigned in that Order;andit was probable Ignorance in this Purſuer,not to knoWle wa, 
them all, being a ſingular Succeſſor, and the danger of the expyring of the L hic] 


Reverſion, required in equity this Aion tobe Suſtained, which otherway 
might expire: Likeas, the Defender could have no prejudice, to receive comple 
payment of all his Debts, for which the Compryſing was Deduced,as was one 
edzand it there wasany other Compryſing, whereot the Right is not become 
the Lord Tefter's perſon, this Aion would not extend thereto, oor preju 
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the ſame; therefore the Aion was Suſtained, and the Defender was ordained to 
condeſcend and qualifie the particular Sums, whereto he had Right by any Com- 
pryſing, competent in his perſon,as ſaid is, Actor. Nicolſon 8 baird, Alter. Stu- 
at, Gibſon Clerk, Vid. Feb, 22, 1631, betwixt theſe parties, 


Tackſ-men to the B, ot 1/es contra Brown, Feb. 15. 1631, 

Ryce Semple and Fohn Shaw being Tack(ſ.men to the Biſhop of the 7(es, 

of the Teinds of all Fiſhes taken and flain within the 1fes of Scotland,and 
having upon their Decreet of Letters conform thereto, Charged George Brown 
in Edinburgh, to make paymentto them of the Teinds of certain quantities of 
Fiſhes ſlain in che 1/es, which were received and intrometted with by the ſaid 
George, who Suſpending, that he was not ſubje& to pay the ſaids Teinds, he ha- 
ying bought the ſame trom the Takers thereof, ſo that they who took-and flew 
the ſame,ought to be conveened for the Teind thereof,and not he who bought, 
of Ml as faid is : And it being Anſwered by che Charger, that the Receivers and In- 
tromettors with the ſaid Herring and Fiſhes, whether they flew them or nor, 
has been in uſe to pay Teind theretore,to whatſoever Sea-Port they were Tran(- 
ported, and that paſt memory of man, This Anſwer upon the Cuſtom of pay» 
ment made by the Buyers and Intromettors was Suſtained,and Found Releyanr. 


> & wwe = &D 


_— 


la Wl \Ror. Mowar. Alter, Gibſon Clerk. Yid,Fune 10, 1631, Peebles, 
a Mr, Alex, Chryſtiſon contra Mr, Alex, Auderſon, Eodem die, 
4, HeKirk of Anchtergivenand the Kirk of being United by At 


of Parliament 1617,1none, and one Miniſter ordained toSetrve the Cure 

t both, the Biſhop of D#nke/d being Biſhop of the Diocels, appoints one of 
theſeKirks to be ſerved by the one Miniſter, and the other Kirk by the other 
Miniſter foreſaid, and divides the Stipend betwixt them, the whole being 80 
polls of ViRual only,and appoints, with advice of the Presvytrie, Anderſon who 
nsthen actual Miniſter at Dowalie, to be Tranſported from that Kirk, where 
te was provided to the ſaid Kirk, which was ſo divided; and the ſaids two Mi- 
liſters by Contract perteed berwixt them, and delivered to the Biſhop, Rati» 
fed each one to others, the proviſion of the (aid Kitks,and that each one of them 
ſhould uplift che half Stipend, modified at the Uniting thereof z a year or two 
theteatter,theBiſhop givesPreſentation toChri/tsſoz of both theſeKirks United, 
andaypoints him Miniſter at them both,whereupon in a Donble-poynding, the 
two Miniſters Contending for the Stipend, the one claiming the whole by the 
foreſaid Preſentation, and Letters contorm thereong and the other in reſpect of 
the Act of Tranſportation, done by the Presbytery and Biſhop, which he Al- 
ledged to be as good as the Preſentation of the Biſhop,and in reſpect of thefore- 
id Contract, claiming the half. The Lords preferred the Miniſter preſented, 
Viz, Chriftiſon to the other for the whole Stipend, notwithſtanding of the ſaid 
Contrat,and AR of Tranſportation; ſeing they Found, that a Kirk ſo united 
by Pliament,could hot- be Louſed, Diſunited,nor Altered by the Biſhop,nor 
00 ther but by the Parliament, neither could che foreſaidContradt oblige the 
Parties thereto, there being a poſterior Preſentation granted of the Kirksunit- 
td tothe foreſaid Chriſtsſon,after the toreſaid Contract, and Tranſportation, and 
Mich was Authorized by Decreet, and Letters conform, Likeas Chriſtiſon ofs 

edtoprove, that the other Miniſter continued ſtill Miniſter at Dowallre,where 
le was provided, and Served before, and ſtill uplitted the Stipend of that Kirks 
ich the Zords Found Relevant, and admitted to Probation , for it was not 

d reaſonable,that he ſhould have the whole Stipend of his own Kirk, and 
pple w7 >; _ of a (mall Stipend at another Kirk, Actor, Stuart. Alter: Mowat, 
ON Whos Clerk, RE | 
oo Lo, Crayon contra Scot, Feb, 16, 1631, 
ej} O.Cranftoun Superior of the Lands of Salwoodſbeil, Purſuing Declarator of 
"YL Liferent againſt Sir Fohn Scot, L, Son and appearand Heir to his Father,who 
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was the Purſuers%V aſſal, wherein Andrew Scot Compearing,who had Compryſed 
theſe Lands,being a Creditor to Sir Fohn, Alledged that he being Creditor to 
him betore he was Rebel, and having Denunced the Lands to be Compryſed, 
albeit after he was Rebel, yet before he was Rebel year and day,and thereafter | 
having compleated the Compryſing,and Charged the Superior to Enter him,that | 
ought to ſtay the Declaratorz The Lords repelled this Alledgance, and Found 
that his Compryſing, Deduced and Pertected after the Debitor was Rebel year 
and day,and a Charge following thereupon,could not prejudge the Superior of 
the Caſuality of the Liferent of the appearing Heir of the Vaſlalz in which Ca. 
ſualities, the Lords Found, that the Superior was not hurt by the foreſaid De. 
nunciation, which preceeded the expyring of year and day,theDebitor the time 
of the ſaid Denunciation, being ſtanding Rebel un-relaxed, and ſo ixcurſu, but 
being expyred before the Compryſing was expede-for it was Found, the Superior 
ought not to want the Caſuality of his Vaſſals Liferent, except that either he 
had done ſome Deed himſelt in prejudice thereof,or that ſome [eed had been 
done equivalent thereto, as Compryſing, and Charge to enter and receive the 
Compryſer, & all done and Execute before the expiring of the year. Actor, Nicola 
ſor & Craig, Alter Gilmor, Gibſon Clerk, Vid. Fuly 17, 1630, L. Lie and the 
cafes there cited. February 18, 1631, betwixt theſe ſame partiesz and Fuly 24, 
1632, Role, 
Williamſon contra L, Balgillo, Feb. 17,1631, 
R., David Williamſon Miniſter Charging the L, Ba/gillo,ro make payment 

L of certain Duties, adebted to him by the Defender,tor his Stipend of dis 
verſe years bypaſt,& he Suſpending,that he had made payment to the Charger 
of the Duty, tor the year condeſcended on ; Likeas his umquhile Father had 
payed to him the ſame Duty theſe two years, which immediatly preceeded that 
year payed <4 the Suſpender, whereupon they had reported the Chargers three 
ſeveral Diſcharges of theſe three years, which payment preſumes in Law, pay* 
ment of all years before the three years Diſcharged,and muſt produce Liberati- 
onto him of all the ſaid bygone years, The Lords Found, that this payment 
made of theſe three years, immediatly ſucceeding each one to other, without In- 
terruption,orIntervention of any years betwixt them, & tobe proven by three 
ſeveral acquittances, as the Patty offered to prove, was ſufficient to produce Li 
beration to the Suſpender from all bygones before theſe years Diſcharged, the 
Charger not having excepted, nor reſerved no year therein : neither was itre- 
ſpeed that theſe three Diſcharges were nor granted to one and the ſamepets 
ſon, there being-two granted to the Father,and one to the Son, now Sulpender, 
which was Found ſufficient, ſeing albeir the ſame were granted to diverle per- 
ſons, yet they were granted by one perſon, viz, by him who now acclaimed the WF" 
bygones,from which he was excluded by his ownDeed, L,quicunque lib.10,7,22 WF | 
C.de apochis publics:quod licet ebtineat in negotiss publics per dittam legem,tamw hl © 
& obtinet quoque in rebus privatis, &Gbf, ad Legem 2, de jure emphitewtice dis D 
cit, tenere in [olutione Canonis pro predio emphiteutico, ubi dicit hant ſolutione 
Poſſe probari,uel per teftes, wel per confeſſiones, wel per ſcripturam, idqut diciti : 
mnargine teneri ab omnibus Dottoribus Vid, Feb,19. 1631, L. Moriſton. 8 Mari 
23.1631, L, Reffyth. March 18,1634, Bothwel contra Dovelas, | 


L, Clunie contra L. Hart-hill, Eodems die, | 

Artbill being purſued to Remove from certain Lands of the Barrony © T 

'Þ Wairds, which were diſponed to his Predeceflors, by the L. ot ara > 
or the time, at the Inſtance of Clunie, who had acquired a Right to the whole "mn 

Lands of Wairds, from the Earl of Mar: after that he had obtained aDecreet T 

/ wil 


Reducing the L. Wairds his Rights and Securities of the faids Lands, and = 
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;/Defending himſelf, with bis Heretable Infeftment of the faids Lands granted 


»him, as Heir to his Father, who was alſo Infeft therein, by the L, of Wairds 
; Heir to his Father, the Defenders Guid-fir, who was alſo Infeft therein, as 
cr to his Father the Defenders Grand-ſirz and by vertue of theſe Three ſuc- 
«ding Rights, they were in immemorial Poſlefſion of the ſaids Lands, which 
« Alledged, wasfufficient to Defend him in this Poſſeſſor Judgement, ay and 
ile his Rights were Reduced. And the Purſuer Anſwering, that his Authors 
ight being ReduceJ, his behoved to fall, neither needed heto Reduce theſe, 
kich fell in conſequentias, they depending upon his Authors Right, which was 
und null arid Reduced. And the Defender Anſwering, that he was not cal- 
to that Rednftion of: his Authors Right, and ſo could not be prejudged 
tereby, The Lords Found, that the Progreſs of the Defenders Heretable Right 
xd Polſeſhon, Excepted upon by him, could not maintain him againſt this Re- 
oving, in reſpe&t his Authors Right was Reduced 3 which Decreet of Re- 
yon extended alſo to Reduce in conſequentiam, the whole Writs depending 
tercon; and Found that this Defender was not a neceſfar Party, to be called 
that ReduQtion, neither needed the Purſuer to intent any ſpecial Aion de 
;roKeduce the ſameyfor theſe being Rights onlygranted to be holden of the 
yer, and ſo baſe not holden of the Superior, the Reducer had no neceflity to 
w the ſame,neither had he neceſſity ro Reduce theſe ſub-altern baſe Rights; 
withe ſhould be put to Reduce theſe ſub-altern Rights, it ſhould be endleſs 
jbourz for ſuch Rights might paſs from hanJ to hand, that it might prove ims 
oſhble tor aoy Purſuer to find them all outy and therefore theſe baſe Rights, 
being acknowledged by the Purſuers ſelf, nor becoming publick, the Pure 


rneeded not to know thetn, and ſo could not defend the Excipient, Ator, 
jor, Alter, Mowat, Gibſon Glerk. 


Houſton contra Houſton, February 18. 1631. | 

NthisCauſe, mentioned npon the 1 3.and 20 Jar. 1631, The Lords now Found 
the Alledgance, offering to improve that Bond, where it had the two in- 
Jul Letters of the Makers Name, was not receiveable, but Repelled the ſame, 
ing it was made in Irelarng, according to the Engliſh Law, conform whereto 
Jonds, which are Sealed by the Maker, and bearing, to be Sealed and delivered 
Preſence of Witneſſes, as this Bond bore, are valid, albeit not ſubſcribed by 

e Parties: alſo the Lords Found, that this Bond, albeit repute as a Legacy, 
t being extanit in Writ, was not to be taken away by an Alledgeance of a 
Mtertor NuncupativeTeſtament, made by the Granter of the Bond, he being 
en upon the Sea within the Ship, whereby he revocked all preceeding Le- 
ies made by him; and which the Defender offered to prove, by the*Mari- 
" preſent for the time withio the Ship, who ſaw and heard the fame, and 
lich being quaſs Teffamenturs Militare, & Nuncupationm, licet non in ſcriptis, 
Defender Alledged was ſufficient toevacuat this prior Bond, it being found 
the nature of a Legacy only, which was Repelled ; for they Found that this 
nd1n Writ, was not Revockable, by any ſuch poſterior Deed, to be proven 


by Witneſſes, there being no Writ to verifie the ſame. Vid. Fuly 27, 
33, Gordor contra Worle 'y. 


? Lo. Cranſton contra Scot, Eodem __.-.- fe 
'Þ'His Cauſe is mentioned the 16 of Feb.1631,and 4ndrew Scot the Compry- 


& ſcrnow Alledging, that the Rebel, whoſe Liferent was ſought,' nor his, 
wer, was never Vaſſal to the Lord Cranſton [| for he bruiked by vertue of a 
MtraQ, the Right whereof he had Compriſed 7 and the Purſuer offering 
"0 prove, that the Rebel, or his Father had accepted a Charter from him, 
*euponalſo Seaſin had followed. The Compriſer Duplyed, that the Reply; 
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was not Relevant, except be would ſay, that he was validly and layfully Seal. 
ed in the ſaid Lands 3 for if the Seaſiq yas null, [ as indeed if any. Seaſiq was 
taken upon that Charter, theſame was null ; for it was got Regiltraz, conform 
to the AR of Parliament,and had divers other nullitics therein, ] wherepy there 
being no Seaſin., or ovly, a null Seafin,; which.. was ,alike, asif there 
had; been no Seafin, there could be no Holding ,; and conſequently, the Sus 
perior could claim no Liferent by the Annual Rghellian; c the Vaſſal. The 
Lords Repelled this Alledgance, and, Found that the Sealjn A fi Vaal, 
albeit it bad nullities, or defecs.in Law, eſpecially whege they, We from the 
FaQ of, the, Perſons (&)f, who was Seaſed, yet that notwit ding, the ſame 
was ſo null, that the Superior was not thereby, prejudged of bis Catugligg.of., 
Liferent; for he being, Vaſlal to the Superior, thereby,a lo, the Caſyality fell to 
him:neither was this AMedgance Found the more Relevant, as.being.proponed 
by a Compriſer, who Alledged,that he had Compriſed. the Rebels ContraQ-of 
Alienation of the Lands made betwixt him and the Lord Cranſton, by vertye of 
the. Right whereof be might Bruik agajaſt.the Granter,, ashe did, and by the 
which Right no. Liferent could fall to.the Lo. C oro, Abel be was Rebel; but 
the King would have Right thereto, if,any Liferent fell, And fo þe Alleged, 
that he.as Compriſer mzght- competently. propone . the, nullity of that Seaſio, 
which was Zepelled. Partibus ut ſupra. 
L. Moriſton contra Tennents of Eaftnizbet, February 19. 1631, 
He L. Morifion havingCompriſedthe Lands of Baſinisbet,and being [nfett, 
and Arreſting the Corns in 4a-x0 1625. in the Tennents hands, after 
which they payed the Farms thac yearto EaiFnirbet, from whom the Lands were 
Compriſedz and thereafter 4oriion obtainsDecrc et before theSheritt,againſts 
Tenaents not Compearing, for pay ment of that years Farms, and they Suſpend 
ing, upon payment made to Eaſtnisbet, which, albeit, it, was made after the 
Chargers Arreſtment, yet ought to, be ſufficient, to liberat the Tennents, b 
reaſon, that fince the obtaining of his Sentence, the Suſpenders, has payed theig 
Farms compleatly,of tour ſucceeding years,immediately ſubſequent, to the ye: 
nqw acclaimed; the payment whereof they referred tothe Chargers own Oath 
and which payment ſo made, ought tq import to ther Liberation of that year 
and of all preceeding.years, as etteually,as if they, had reported.ſeveral Ae 
quitances upon. the payment thereof ; and which, ifthey had obtainedin Lay 
would havefreed them, ſpecially ſeing he neyer quarrelled. the ſaid payme 


made by them of that years Farm, nor never. mentioned the payment, the N 
when they payed to him the, yearsFarm finceſyne, & ſo he mult þe preſumed : 
have allowed the payment made, otherwiſe he, would haye exatted payment . 
of the eldeſt Debt, and not, taken payment of the laſt year, and omutted tag. . 


former yearsFarms, T his Reaſon, was nor ſuſtained, and. the payment mades 
the Tennents after Compriſing and. Arretment was. not. allowed,. nor tn 
Found to be fred by.the ſubſequent years payment, mage ſince, to tl 
Chargerzexcept they will. ſay, that he expre{ly remitted ro then that year, al 
prove the ſame by his Oath, or otherwiſe by Writ; for albeit #rivw 

apoche preſume liberationew preteritorum, that holds oply where,the Granter: 
the Diſcharges having given three in Wiit, and made no Reſervation in any 
them, the Law preſumes he had_no more, to crave, having made, no. mentl 
thereof, when he made the Writz but where payment was made witboutW 
thePayerhas followed theFaith of his paxty; ſo that if he ſhall ſay, tbat he 
cervedthat payment,without prejudice af the preceeding years,as he now 40 
the . Jebitor remains ſtill Debitox therejo, notwithſtangang of the (ub{.que 
payment of the other years,and of the payment madetoEoſtuzbee,of the year, 
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aimed, AQor, Nicollan, & Craig, Alter., Stuart & . Gilmor. Gibſon Clerk, 
rid, Febs 17+, 1631, Vir. David VVikiamjon, March 23. 1631, L. Rojyth, 
Corſay contra Carſan, Eodem die, 
His Cauſe being mentioned the 9. of Feb. 2634. And it being further Al- 
| ledged. by the Nefender, that the Purſuer, by vertue of the Clauſe ly- 
belled in the Contrat, would have Right to no more, but to her Part, of the 
Degds Part of his Goods and Gear, and could not acclaim-a Portion natural 
thereof; / with-thir-two Daughters Defenders; for albeit by that Contra, ſhe 
night have Right to her equal Part of all, both for Bairns-Part, 2nd for the 
the Deads Part, with her. two Siſters named in that Contract, now deceaſed; 
yet that might lawfully. have holden, where both ſhe and theſe two Siſters were 
ll forisfamiliat, before this Contra but it is not'alike, forthir two Defenders 
who are begotten fince, and has received no Part of their Fathers 'Goods, and 
who wants their Portion Natural, ſo that of reaſon they ought to have their' 
Portion Natural, as the Purſuergot, and as the two Defun& Siſters gotz and 
fer that the Purſuer might be partner of the reſt, otherwiſe it ſhe acclaimed 
wbe Portioner of all the Defunds Goods, (he ought to confer with the De- 
knders, that Portion ſhe got from her Father before. This Alledgance was Re- 
xlled, and the Lords Found,. that the Purſuer ought ta have her equal Part 
CtheDefunRts Goods, with thir Defenders, without any Collation of that which 
hereceived before, to which the Lords Found, that ſhe could: not be com. 
elled, Vid. Feb, 1. 1622. Janet, Eljesy and the Caſes there. 


d Finnie contra Oliphant, Feb. 22. 163t. 
Factor for a Tutor-Dative Purſuing the Mother for a Modification, to 
be given yearly to the Minor, for his entertainment z wherein the Lords 
found, that albeit the Defender brooked ho Ward-Lands of the Minor, and 
lat the Minor had no Ward-Lands; yet ſeing ſhe was Liferentrix of all the Mi-/ 
tar Means, vi7, Houſes, and Annualrents of Money, that a Modification 
mpht to be taken thereof: And albeitthe Mother offered to keep and enter-" 
an the Bairn her ſelf, upon her own Charges, yet that was notſuſtained,ſeing 
he was Married on a Husband, andthe Tutor ang his Fator was Found might 
tevertheleſs crave this Modification; but confideration was had of the Move-' 
tdlcHeirſhip due to him, which proportionally bore a part of the Modificati- 
0, Ator, Nicolſon, Alter, Oliphant. | 
+ Murray contra Lo, Teﬀer, Eodem die. | 
Na Redemption of the Lands of Drumelzier, by vertue of the Legal Res 
verſion competent, to the Lord Drumelzier ,” whereto the Purſuer was 
wde Aſfigney b him from the Lord Teſter,having Right thereto,as is noted 
I F4, 1631, The Lords Found, that the Concluſion of the Summoong, crav- 
Wy the Defender to be Decerned to Renounce all Right and Title, which he 
Rdtothe Lands any manger of way, ought not to be ſaſtained; and 'thar 5] 
b 


O_ 
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tence could follow, but to Decern the Defender to Renounce all Righ 
Mhichhe had to theſe Lands, by vertue of ac 3 wheretothe Legal e- 
rfion, which was the only ground of this Pugſuit did extend; arg oo fur- 
fer: And the Lords did Suftain the Order of Redemption, alb&it uſed at E- 
mk and the Lands lay in the Sheriffdom of Peebles, w ere the Defender 
uedzed the Order ought to bave been uſed, ſeing this wasa Legal Rever f1- 
Tncar expired; and fo if the Qrder was and ood, the Compriſing 
id expire before apy other Order might be uſed- © Likeas the ti E of the 
brlerthe Lord Tefer was hot in the Countrey, and FAinhargb is Communis Pa- 
TONE, Nice, Alter. Stwart & =; bon Cletk. Vid. 12 Feb, 1631, 
"Wixt theſe Parties, & 4 June 1631-Thryſiie, 4s : 
89 th 47 Cice W L:Corsbit- 
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L. Corsbie contra Acheſon, Boden die, = | 

Orsbie as Cautioner for Sir G. Ame of Eccles, having payed the Debt, ang 

thereupon ſerving Lahibition,bearing, That none of the Leidges dire@ly ng 
inaireQly bargain with Sir George anent his Lands Heret ages, Alienations, Diſpoſui 
0ns,or Contrad thereanent &c. upon which Inhibition he Intents Reduction of x 
Bond granted thereafter by Sir George to Gilbert Acheſon, upon ſome Debt of 
Moneys,whereupon he Compriſed, and was Infefr, And the Defender Alled 
ing, that this [nhibition of this Tenor, could not furniſh him Action to Reduce 
his Bond, albeit poſterior to the Inhibition, ſeing the Prohibition extended on- 
ly to the Contracting anent his Lands, and contained no Warrand to diſcharge 
him,to grant Bonds on borrowed Money, or the Liedges to receive-the ſame, 
This Alledgance was Repelled; for the Lords Found the Inhibition of the Te. 
nor foreſaid, ſufficient to Reduce poſterior Bonds of Money, albeit not bearin 
Lands to be Diſponed therefore, in ſo far as theſe Bonds might be Groundsand 
Warrands,to Deduce Comprifings thereupon of the Parties Lands, bur in fo far 
as Perſonal Execution might be uſed againſt the Party upon that Bond,or Poyn- 
ding, or Arreſtment, or other Execution upon his Moveable Goods, The Lords 
Found, that the Inhibition could not ftrike thereupon, and that the Bond 
could not be Reduced,to want that ſort of Execution. Afor. Craig. Alter, Nj. 
colſon, (3#bſon Clerk, Yid, 8 March 1631. Brown contra Myrray, 21 January 
1629, Scot contra Turnbull. 


L. Freeland contra eMurray, Feb. 23. 1631. 
Freeland as having Right to a Penſion ofa Chalder of Victual,granted by 
. the Provoſt of Methvengwith conſent of the Prebendars,and of the Duke 
of Lennox, Patron of the Benefice,to Mr, Fobr Moncrief, and which was Al- 
ſigned by him co unquhile L. Free/zd, to whom this Purſuer was Heir ; and as 
Heir having ſo Right, Purſuing one Murray as Intrometter with the Ttinds 0 
the Lands of Taſſoquby, which were ſpecially Aſſigned by the Penſion, for pay 
meat of theſamine; after Inhibirion ſerved upon the ſaid Teind-ſheaves, Pur 
ſuing them as Intromettors therewith, for payment of the years 1628,and1629 
Andthe Defender having acquired from the new Provolt of Methues a Tack 
of theſe Teinds, being the Teinds of his own Lands, and by vertue thereof: 
ing divers years in Poſſefſion, Alledging that this Penfion was null, becauſe b 
the 201 Ad, Parl. 1581, All Penſions Set by Beneficed Perſons under Prelats, 
diminution of the Rental, and to the huxt of their Succeſſors, are null ; and thisw 
of that nature. And the Purſuer Replying, that that Actmeant*only of Pen 
fions granted by Inferior Beneficed Perſons, which were at the Kings Preſcn 
tation,8& extended not, nor meant not of Benefices at the Preſentation of Laict 
Patrons, as this was. The Lords would not decide this while they were fur 
ther Adviſed,ſeing it tended toannull all Penſions, and whatſoever Deedsdont 
by Inferior Beneficed Perſons, as well Tacks as other Rights; for by Setting 0 
Tacks, the Sucec{lor was alſo prejudged, and the Rental of the Benefice c 
miniſhed. And albeit it might appear,that this Act could not receive o lay 
extent of [nterpretation,for thereby a Provoſt,albeit with conſent ofthe Chap 
ter and Patron, might neither Ser Tack,nor give Penſion ; and by the ſaid A 
there cannot be any Penſion, which may ſubfiſt, but all are unlawful; 00 
withſtanding that by the A& of Annexation, Penſions Set by Inferior Bene 
ficed Perſons, clothed either with Decreet or Poſſeſſion, are excepted th 
from. And by the 62 4# of the ſame 11th Parl. it is evident alſo, that ſom 
ſuch Penſions are lawful and valid; for if all were null, as the AR except< 
upon bears, theſe other Acts made anno 1587, were needleſs, and would nev6 
been made. Likeas by the Act, 1594. Tacks Set for longer ſpace than tore 


gears, without conſent of the Patron, are null; Yet the Lords were almolt _” 
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one mind, that by the Foreſaid Act the Penſion was null, but it was not Voted 
ax (aid isz and they thought this nullity might be received, by way of Excep- 
| tion, without Purſuit of Reduction, and was receivable being proponed by this 
' Bl Tacks-man, whoſeTack,albeit the Purſuer Alledged, it was alſo Set to the hurt 
*  & the Benefice,and ſo had the ſame fault which his Penfion had ; yet the Lords 
| thought it was good enough to maintain the Poſſeſlor, being a Tack of the 
[ Teinds of his own Lands, and would defend againſt the Setter, who ſo long 
* Wl & helived,could not quarrel his own Deed, Neither was it reſpected, that it 
* Wl as only now queſtioned betwixt the prior Penfioner, whoſe Penſion was alſo 
Wl dothed with divers years Poſſeſſion, and the poſterior Tacks-man ; ard that 
* Wl the Purſuer Replyed, that the Beneficed perſon had only place to quarrel his 
* Wl Kight, and that nottummarly, but by Purſuit of Reduction, feing it was cloth- 
* Wl & with Poſſeſſion ; in the which Action he might then qualifie (which is not 
5 Wl proper to be done here) that there is no diminution of the Rentaly and where 
1 WY he would Diſpute, that the Rental is notto be confidered,according to the A- 
it Wl vailand Rent of the Benefice, as it may yearly yield, but according to a con- 
tant recorded Rental in Writ, given up and authorized for a Rental : Likeas 
he would then Alledge great ditterence,betwixt Penſions flowing from a Sti- 
pendjary Miniſter,or 1 itular,and a Beneficed Perſon, having Patron and Chap. 
ter conſenting to his Deed, and which is Eccleſsa Collegyata, babens Capitulum &» 
Mrendam cum dignztate 3 but this was notDecided as ſaid is. 


L. Garthland contra Lo, Jedburgh, Feb, 26, 1631. 
Arthland being lnfeft in the Lands of Swynſide by the Lo, Jedburgh, under 
Reverſion g and Setting Back. Tack for a certain Duty,Purſues him and 
lis Tennents,to hear and (ſee Declarator upon his Heretable Right Decerned, 
ad upon his Right to the Back» Tack-Duty, and that he may have Letters to 
Poynd the Ground therefore; and failzicing of Moveables,that he might Com- 
viſe the Lands, and Right of Reverfion thereof : wherein the Lords Found, 
that the Purſuer could not have ARion, to crave that part of the Concluſion 
ofthe Summons, anent the Poynding of the Ground, for the Back-Tack-Duty; 
for he being Heretor of the Lands, he could not ſeck that Ground, whereof he 
was Heretor himſelf,to be Poynded, albeit that his Heretable Right was under 
Reverſion, and albeit he craved this Poynding, that he might Compriſethe Re- 
verion: for they Found,tbat he ought to ſeek Decreet for his Back-Tack-Du- 
y, which being Decerned, he mjght Poynd the Tennents Goods, or theſe 
wiinſt whom he ſhould recover Sentence, or Compriſe the Reverſion there- 
fre but that he could not ſeek the Ground to be Poynded, he being Heretor, 
br that Tack-Duty Set by himſelf as Heretor; but after Sentence obtained for 
that Back-Tack-Duty, he might Poynd,as ſaid is. Actor. Nicolſon & Neilſon, 
Alter. Stuart & Saxdilands. Gibſon Clerk, Vid. 6 March 1632. Betwixt theſe 
Parties, & 2 March 1631. Betwixt them alſo. This Cauſe being again called 
in rreſentia Dominorum, the Decifion here noted was renewed, and it was 
Found, that the Heretor could not deſire the Goods of his Tacks.man, nor of 
$ Sub-tennents to be Poynded by this Purſuit for the Tack-duty, but that he 
apht and ought to Purſue perſonally therefore, and Sentence being obtained 
n, hemight then Poynd his Debitors therefore, as uſe is. Vide 5 March 
1630, Mr, John Cant, 8 20 July 1633. E. Annandale. 


here L. Garthland contra Lo, Jedburgh, March 2, 1631. es” 
ſor N the above-written Cauſe of the L. of Garthland, - wherein he craved 
ept the Tennents to be Decerned to pay him his Back-Tack-Suty , Com- 
nevellifared Sir James Ker , who being Cautioner for the Lord Fedburgh, Au- 
' th t of the Purſuers Infeftment,. was for his Relief and Security of the Sums 
; all O8Pch he had payed as Cautioner, Infeſt in the ſame Lands by the Loxd Je- 
4) Cecc 4 _— 


w 
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burgh, by a Publick Infeftment, and Alledged, that the Purſuers Infeftment 
granted to him, was not Publick, but Baſez and therefore contended that he 
ought to be preferred to the Purſuer, ay and while theſe Sums were payed tg 
the Excipient 3 eſpecially ſeing the Purſuers Infeftment was granted to himex 
mera donatione, without any onerous Cauſe, and could not be reſpefted # 
gainſt the Right, made to the Defender a lawful Creditor, and for a moſt one. 
rous Cauſe of Debt,the Purſuer being Son in Law to the Granter of his Righ, 
and grantedtohis Son in Fee, whois Oye to the Granter, and ſo moſt conjunt 
perſons, and done voluntarily, & ſine cauſa, in prejudice of the Excipient | 
true Creditor,at the time of the Purchafing of the Purſuers Right, whom he 
could not prejudge by any voluntar Deed, done gratuitouſly to his own Oye, 
for love and favour, The Lords Repelled the Alledgance, and Suſtained the 
Purſuers Infeftment, albeit Baſe 5 and albeit the Defender's was a Publick 
Right,and albeit it was done inter perſonas conjunctas, and without a cauſe one. 
rous ( for none of the Parties were in Poſſcihon of the Lands, but now were 
Diſputing their Rights) ſeing the ſame was done for Implement of a Bond be- 
fore the Defcnder*s inteftment granted to him by the Lo, Fedburgh, and whetes 
upon he had ſerved Inhibition before the Defenders Inteitment, ſo that this 
Bond and Inhibition preceeding, wasa ſuffcient Warrand, to prefer that Infekt 
ment depending thereon to the Exciptents Right, acquired after that Inkibiti- 
on, albeit the ſame was publick, and the Purſuers baſe, and albeit the fame 
was done without an onerous cauſezyet it was ſuſtained,& preferred to theother 
Infeftment Excepted on,given to the Creditor excanſaoneroſa,ſeing at the timeof 
the granting thereof to thePurſuer,the granter wasnot then,nor yet is Bankrupt, 
neither was then unanſwerable to pay any Debt owing by him ſo albeit that 
then, and at the time of the Purſuers Bond foreſaid,the Defender was his Credi- 
tor,yet the Donation voluntarly made by the Lord Jedbarghthe Debitor,might 
validly and lawfully been made, and cannot be quarrelled upon that ground 
by the Creditor, he having doneno Deed by Inhibition,to prohibite the ſaid [n- 
feftment, and Donation, and Bond, albeit done tor love and favour. Ator. 
Neilſor. Alter, Sandilands. Gibſon Clerk. 
Hay contra M<michael, March 4. 1631. 
He Deceaſt Thomas Mcquharg having made a Bond of 2000 merks, in fa« 
vours of Alexander Hay his Siſters Son, and failzieing of him by deceale 
before Majority, to Katharine Mcmichael , Mother.fiſter to the ſaid Thomas 
which being depoſitat by the ſaid 7 howas 1n the cuſtody of the ſaid Katharin 
after the ſaid Thomas his deceaſe the ſaid Alexander and James Hay his Father 
Son to Mr. John Hay of Kennet, as Adminiſtrator to him, Purſues the Depoli 
tar for Exhibition, and the Heir of Thowas Mcqubarg Granter, to hear the 
ſame Regiſtrat againſt him. After the Prodution thereof by the Depolitar 
the Defender Alledged, that the Bond could not be delivered to the Purſy 
er, nor Regiſtrat at his inſtance, becauſe it never became the Purſuers E 
dent,at any time before the deceaſe of the Granter thereof : And the Purlue 
Replying, that it was put in this Depoſitar's hand, who was the perſon af 
_ to have Right to the Sum, in caſe of the Purſuers deceaſe befo 
ajority, and to be delivered by her after the Granters deceaſe tothe Pur 
er, This Reply was Found Relevant, to be proven by the Oath of the De 
poſitar, whoſe Oath was ſuſtained to prove the ſamegand it was not Found i 
ceſlar to be,proven by Writ,or Oath of the Party Defender, as the Exciplie 
contended it ought to bez which was Repelled, eſpecially in reſpe& the Fa 
i Maker of the Bund was dead; and that the Depolitar was the Makers M 
thers Siſter, and was the ſecond perſon appointed to ſucceed to the Sum 
Bond ; and that it was never Alledged, that the Maker before his decealec 


any Deed, or expreſſed any contrary A& to recall that Bond, or to = p 
| theret 
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thereto, or altered or changed his Will thereanent. Ator, Stuart, Alter. 


Gibſon Clerk. Vid, 22 January 1624. Lermonth contra Alexander, 25 Novemb, 
| to M1531, £auder contra Dowglaſs. 


l x Chiſholm contra Mcdougall, March8, 16 31- | 

| v WrNa Purſuit at Walter Chiſholw's inſtance, as Alligney conſtitute by the Good- 
Ne. wite of Gal/aſheills, and Fohn Hume her Spouſe, againit Sir Williams Mc. 
't, W.ugal, for payment of certain Duties of Lands pertaining to her in Terce,in- 
nt Wometted with by Sir Willzam, wherein Horning being produced againſt John 
It 2 We, Spouſe tothe ſaid Goodwife of Gallaſpeills, in relpe& whereot he Alledg. 
| he xd,that no Proceſs could be. granted attheA(ſigney's iaſtance. The Lords F ound, 
hat ſeing the Aſhgney Declared that this Purſuit was moved, to the behove 
ifhis Cedent the Lady Galaſheills, albeit the Ailigney was not at the Horn, 
ret the Cedents Huſband being at the Horn, as the ſaid Horning would have 

lebarred her of it, if it had been Purſued at her own inſtance and her ſaid Huſ. 

pands, ſo it alſo ſhould ſtay the Proceſs at the Alligneys inſtance, being 

lone to the1r uſe, as ſaid isz which was fo Found, albeit the Principal Party, 

z. the Good wife of Gallaſheills was not at the Horn,and albeit the Horning was. 


this Wcly produced by the Defender, who was neither Creditor nor Donatar; and 
” hat no :Jonatar nor Creditor uſed the ſame, and tho it was to ſtay Proceſs 
Iti 


r the Ladies means of her Aliment, ARor. Alter. Nicolſon. Gibſor 


ame Wick, Yid. 6 Decemb. 1631. L.Conheath contra L,Earlſtos. | 
= Brown contra Murray, Eodeme die, 

"4 Contra of Alienation ot Lands, and Infeftment following thereupon, 
ra. granted to Murray by his Anthor who was his Debitor, being deſired to 
; 1 keduced ex capite Inhibitionis, Execute at Brown the Purſuers inſtance, 
gh was allo Creditor to the ſaid Defenders Author of his Right, and 


nd © as Execute before this ContraR and Infeftment deſired tobe Red uced;. 
- | the Defender Alledging, that albeit this Contra ang Infeftment was after 
te [nbibition, yet ſeingehere was a preceeding true cauſe of a lawful Debt,ow- 
p by the common Debitor to the Excipient, before this Inhibition, for (a= 
ying whereof his DebitorhadContraQed,and given him this Contra&t and In- 
tent 3 ſo that albeit the ſame be after the Inhibition, yet depending upon a 

ding Cauſe of juſt Debt: as it was lawful for him tohave taken payment 
that preceeding Debt after Inhibition, ſo it was alſo lawful to him, to 
ceive this Infeftment for ſatisfaQion thereof; This Alledgance was Repel- 
d, and the preceeding Debt before the Inhibition was not Found a cauſe,to 
antainthis Contra& and Infeftment, albeit bearing, #0 be giver for Satisfying 
reef, ſeing the ſaid preceeding Bond of Debt bore not, that the Debitor 
$ obliged to give the Creditor Infeftment of theſe Lands,quo caſu the [nfeft- 
tl given, conform to that anterior Bond, might have been ſuſtained, al- 
At ſubſequent to the Inhibition 3 but the Bond bearing no ſuch Clauſe, the 
ment and Contra could not be ſuſtained, albeit bearing to be done for 
Piement of that Bond, and ſatisfying of the Debt theredf. Actor, _ Al- 
. Gibſon, Gibſon Clerk, Vid. 22 Feb. 1631, Li Corsbie, 3 Feb, 1635. Robert 
contra William Dick. 
Je Duff contra Alves, Eodem die] -_ TATON 

j Ne Duff as Aſfigney by one Swith, to whom a Sum was obliged to be 
payed by his Contra@ of Marriage, by one Warrazd his Father in Lawg 


ic Pal, ** Alves Relic and Executrix of the (aid Warrand, for payment thereof; 


jw Alledging , that all the Gear of the Teſtament was exhauſted, by: 
obtained by Creditors;. whereof (be had AE payment be 
6 is Purſuit, The Lords Repelled this Alledgance; becaule this payment 
ler 0g D d d d | Was 


heret 
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was not allowed in prejudice of this Purſuer, whoſe Debt the Defender cou! 
not misken, ſeing it was contained in the Defun&'s Teſtament, and piven | 
a debt by himſelf,and which ſhe had Confirmed her ſelf,and was alſo know: t 
her,ſhe being a Contracter with her umquhile Huſband in the CedentsConte,; 
of Marriage for the Lords Found, that ſhe ought to have Suſpended theſe Cre 
ditors Decreets, and Summon this Creditor thereto, that he might haye hee, 
heard, to have claimed his part of the Defun&'s Goods pro rata, with the reſt 
the Creditors3 and albeit ſhe Anſwered, that chough ſhe had Suſpenge4 
yet the Creditors who had obtained Sentence, would have been preferred; 
this Purſuer, who had done no Diligence, yer this was not reſpeRed; for &, 
Lords Found, that ſhe could not pay other Creditors, thereby to fruſtrat th; 
Party. Aftor. Mowat. Alter. Gibſon, Scot Clerk, FYid.16 Fuly 1629, Taikif, 
contra Wilſon. 
L. Clackwannan contra L: Allardice, Eodeme die. 

N a Poynding ot the Ground for an Annualrent, The Defender Alledging 
[| that he was Infeft betore the Purſuers Infeftment. And the Purſuer Replying 
that the Defenders Infefttment was uſurary, and ſo null ; becauſe it being F 
Infeftment Redeemable, the Defender had Set a Back-Tack of the Landsto) 
Debitors; the Duty whereof being certain Vittual, yearly to be payed, an 
failizeing thereof,the Prices Liquidat in the ſaid Back-Tack, which extende 
to more than ten pey cert, ſo that the moſt he could crave to be preferred ti 


| 
l 
( 


was only ten per cert; that the reſt of the Protites of theLands might pertain ol * 
other Creditors, of their ſaid common Debitor:: And the Excipient Duplyin 
that this Back-Tack wasRenounced by his Debitor,whereby he had Right, i þ: 
vertue of hisInfeftment, ro the whole Duties of the Land, which he might 1 Li 
bour, either by himſelf, or Set to Tennents, as he' pleaſed, and- was not hold ks 
to take himſelf to Ten for ilk hundred, and to niake Compt of any over-plfi fi 
toany other Creditor z for any Party having Intereſt' might Redeem the Lan{iY ic 
from him, if they found that he had advantage by this Wodſer. And the PM he 
ſuerAnſwering,that albeit the common Debitor had Renounced theBack-TacWl 4t: 
et being done after the Purſuers Infeftment, the ſame ought not to be RAM Fr: 
ſpe&ed; for nothing could be done after the Purſuers Kight, by the comm the 
Debitor, being nor ſolvendo,which could derogatto his Right,and give advWund: 
tage to the Excipient, and tomake him have advantage in the whole Dutie@Wiid 
the Lands, beyond his ordinary Profits, and thereby exclude the Purſuer tr He 
all Profit, and to derogat to the force of his Infeftment; for if this were late! 
ful for him to do, it were alſolawful for him to have diſcharged to the Exct Lifere 
ent the Reverfion, and'ſoto make the Lands Irredeemable for ever, which wWWitct« 
abſurd to think he could doafter his Right: notwithſtanding whereof the Wn, 


ception and Duply was ſuſtained ; for the Lords Found, that the Back-T, 
being Renounced, albeit afterthe Purſuers Right, yet it was ſufficient to g 
the Defender Right to the whole Profits of the Lands, and that none In 
after him,could clagm any thing thereof;zAnd that he ought not to take hin 
to ten per cent,that the reſt ofthe Creditors might obtain the reſt ; for the 5: 
Tack being Renounced quocungue tewpore,theSecutity was found lawful i 
and not to be Uſurary, which appears hard enough. A&or, Advocatn, A 
Nairn, Hay Clerk. Vid, Maych 18. 163 I. betwixt theſe Parties» 


The Lady Huttonhall contra L. Moriffor, and L. Touch. March 9, 1631 
A. Hutton-ball being Liferentrix of Hwtton-hall, after deceaſe of ber 
band, who died before Martinmaſs, and ſo thereby had xight t0 
of that your Duty, and wherein ſhe was preferred to the Lairds of 

Poxan dTowch,who had Compriſed thee Lands from her Huſband, as woes 
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March $ 1622. years, in the Lady Corfindaes PraFique , (he craving that 
Terms Daty, as the Land was worth, and asother Lands of thehke quality, 
in that part of the Countrey attually payed, ſeing rhey were never Set paſt 
M:mory of Man for Farm, but ever laboured in Mainfing by the Heretor there- 
of,untill the time that they were lately Set for Farm, by thir Defenders Com- 
priſers. And they Alledging,that they could pay no greater Duties io her for 
this Term, but the equal half of that quantity, for which they Set the Lands 
that year, (eing they Set the ſame for as great Quantity,as they could get for the 
fame, and couJd get no more; and\no reaſon that they ſhould pay more 
than they got, The Lords nevertheleſs ſuſtained; the Summons for. the halt of 
that Duty,which ſhould be proven others the like Lands payed ;, butD<cclared 
that they reſerved: to themſelves, to conſider in the adviſing of the Proceſs, 
what diff-rences (hould. be-found betwixt. theQuantity: ta be proveny and the 
Quantity, for the which. the Land was Set by the Compriſer, and, which now is 
. Ol offered by them to the Purſuer,that they might know thereby,ifthe Compriſer 
hadSet the Lands near to the avail or not - and according thereto,they would 
thereafter Modifie and 'Devtern. ACtor, Stuart & Mowat, Alter. Nicolſon & 
Craig. Gibſon Clerk, Vid. Feb. 1. 1631. blauns contra Winraham, Jan. 15, 
1624. Viſcount of Annandale, Jar. a1. 1629, La. Aiton, 


Francts Stuart contra Las Samelſton, March: 10. 163i, 

He Abbot of Coldinghame, having Set a Tack of the Teinds of Swinton to 

Hercules Stuart and his Spouſe, and the longeſt liver of them two re- 
ſedive.tor their Litetimes,and after their deceaſe to an Heir during that Heirs 
Litetime, and thereafter, for 19 ycars to. that Heir's, Heirs and Aſligneyes; 
Hercules, firſt and Principal Tackſman being Foretaulted, the Gift of this Fore. 
fultur is diſponed toSirWWilliam Hume,in ſo.far as concerned this Tack, and by 
ertue whereot he is in Poſſeſſion of, thirTeinds; Sir Wilizam being at theHorn, 
tte gift of his ſimple Eſcheat is granted to Mr. Robert Fonlis, who having made 
dexander Hamilton Aſſigney thereto,and he having transferred his. Right to | 
Francis Stuart 'Purſuer, Son to John Stuart of Coldingham, who, by vertue of 
the faid Eſcheat of Sir William Hume claiming Right to the ſaid Tack, as falling 
under the ſaid fingle Eſcheat of the faid Sir William, who was Donatar to the 
laid Forfaultur, fo far as concerned the ſaid Tack, purſuing the La, Sawelioy, 
s Helrto the ſaid Sir Wiz, for the ſaid Teind ſheaves, which were Intromet- 
tel with by her: and ſhe Alledging, that the ſaid Tack being Set, for ſundry 
Lifrents, whereof there was one of the Liferent Tackſmen yet living, vis, 
tteHeir of Hercules $tnart, it fell not under the fingleEſcheat of the faid Sir Wil- 
wn, Donatar to the Forfaulture; for by the 15 AR Parliament 22. J4,6. 1617. 
Statute that Liferent Tacks (ball not fall under ſingle Eſcheat, and the Do- 
Witars Rebellion cannot cauſe that fall under Eſcheat,, which of its own nature 
nut Comprehended under the ſame, as a Literent Tack is; for alheittte Do- 
aar tohis Eſcheat might have Right to the Teind-ſheaves, contained. in that 
k, fo long as the Rebel lived, yet now after his deceaſe, his/Heir,muſt be 
the full Right of the Tack, for all the ſpace that wasto run thereof, after the 
v Ir Villiazs his deceaſc,by whoſe deceaſe the Eſcheat cannot extend further, 
at muſt ceaſe. The Lords Found, that albeit this Tack controverted, was Sct 
Literents, whereby it could not fall under fingle Eſcheat of the Liferent- | 
Timan, if he had been Rebel, conform to the AR of Parliament, yet the 
Kkiman being Forfaulted, and thereby the whole Right of that Tack devol- 
« tothe King, and to the Donatar of the Forefaulture,that Forefaultry was of 
@ lameforce, asif the Tackſman had Diſponed the ſaid Tack, if he had ne- 
n Forſaulted, in which caſe, if he-bad Diſpaned the ſame, and that he 
n Rebel, who received the Diſpoſition, the ſame would have fallen un». 
Dddd 2 der 
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der this ſingle Eſcheat, even ſo the Donatar to the Forefaultry, being Rebel, 
by his ſimple Rebellion, albeit not year and day Rebel, the Donatar to his 
ſingle Eſcheat, had the full Right to the ſaid Tack, as if the ſame had been 
Aſſigned;and Found that the Heir to the Donatar of theForfaultry had no R ight 
thereto, but fell by his Predeceſlors Rebellion totally, as ſaid is ; for the Dona- 
tar tothe Forfaultry might have outlived the whole ſpace of the Tack, fo that 
thereby it is evident, that it fel] under his fingle Eſcheat, and he might alſohave 
Diſponed the whole Tack effetually, if he had not been Rebel. And there. 
fore as his Diſpoſition would have eſtabliſhed the whole Right, to the Acquir- 
er of the ſame from him, the like did his Rebellion to the King, and his Dona- 
tar, and therefore the foreſaid Alledgance was Repelled, for Hercules might have 
Diſponed the whole Tack. Actor. Stuart & Chaip. Alter. Nicolſon, Lawtie & 
Mowat. Gibſon Clerk. Vid. 25, Fol. of my other Notes, Item Fuly 29.162 
Sir Robert Ker. July 2. 1630, Roſs contra Town of Perth, where there is 
{ome difference. 


La. Haddo contra L. Ludquharn, Eodeme die, 

He Laird of Haddo's Forbears Wodletting ſoweLands to Mr. Thomas Danid. 

ſon, Redeemable by payment of 5000 merks,and the ſaid Mr. Thomachay. 
ing Purſaed upon that Infettment, the Tennents of the Lands for payment of 
the Duties thereof, inwhich Cauſe the L, Zudquhayn Curator to HaddoCome 
pearing to Defend the Tennents, he taking burden upon him for Haddo, and 
the ſaid Mr, Thomas ſubmitting themſelves amicably to two of the Lords of Sef- 
fron, who by their Decreet, Decerned Ludgquharn topay to Mr..Thomas the aid 
Principal Sum, together with the Annualrents at 10 per centurm, for ſo many 
Terms as he wanted the Profit of his Money, and Ordained him to Aflign his 
Right to Ludgubarr, for hisſecurity of the Money,to be ſo deburſed by him,and 
him to be Comptable to his Minor, for the Profitsof the ſaid Wodlet Land, 
wherewith he ſhould Intromet , by vertue of the ſaid Mr. Thome's Right, and 
that the Minor ſhould Redeem the Lands from Zudquharrn, by payment of 
the ſaid Sum, and Annualrents thereof, which he ſhould give to Mr. Thom, 
and which accordingly he payed to the ſaid Mr. Thomas, after which the Minor 
purſuing Redemption, by Confignation only of the Principal Sum. The L. 
Eudgquharn Alledged, that no Redemption could proceed, except that the An- 
nuaJrent which he deburſed were alſo Refounded to him, conform to the 
ſaid Decreet Arbitral, ſeing he had Profitably done the Minor's Affairs, by 
making the Lands Redeemable from the Wodſetter, by payment of the Princi- 
pal Sum, and the ordinar Annualrents; whereas if the Wodſetter had up litt- 
ed the Mails and Duties of the Lands, and which he would undoubtedly have 
obtained, if the Decreet-Arbitral had not Interveened, the ſame would have 
extended to a far greater quantity; ſo that as he could not have Redeemed 
from theWodl(etter,but by payment of his Principal Sum,and Annualrentsgeven 
ſo, before they be Redeemed from this Excipient, he ought to be re-inburſedot 
that which he has profitably deburſed. The Lords Found , that the Purſuer 
needed not confign the Annualrents Deburſed by the Curators, to the Wod- 
ſetter, albeit the Curator was content to accept the ſame now, and propo 
not the ſame to caſt the Order, but that the Lands ought to be Decerned Re» 
deemed by Confignation of the Principal Sum, and Reſerved his Claim for the 
Annualrents, to be givenin, in an Article of the Curators Compts, of his In- 
tromifſion with the Minors Eſtate, and there to be claimed by him z but Found, 
thatinthis Redemption, the Minor could not be compelled to pay the ſame, 
albeit that the Curator offered preſent Compt of his Intromiſſion with the Dv- 
ties of thir Lands, and that he Alledged, that in his Intromifſion with.the Mi- 


nors Eſtate, he was ſuper-expended z and fo the Curator, who had acquires 
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ve Wodſetters Right profitably, was put ina worſe Eſtate, than if the Wod- 
ter had retained the ſame, whereby he might haveexaRed greater Profits,and 
Jucies of the Lands from the Minor, Actor. Baird, Alter. Mowat, GibſonClerk, 


Duff contra Alves, March 12.1631. 
q- His Cauſe is mentioned March 8. 1631, wherein the Purſuit being mov- 
at ed at the inſtance of the Executor Dative, Decerned and Confirmed ad 


iſa & male appretiata 3 and the Defender Alledging, that no Proceſs ought 
e Mo be granted upon the Confirmed Teſtament Dative produced, becauſe the 


- WWhrincipal Executor Confirmed in the Principal Teſtament, was not Summon- 
4- We, nor called to hear and (ee an Executor Dative given and Decerned,as ought 
ve Wave been done, when the Commiſſar Decerned the Purſuer Executor Da- 
& Wie, The Lords Found, the Commillars could not Decern Executors Dative 
J 1 omiſſa © male appretiata, except the Principal Executor had been firſt cited 
s WMhereto, and that ſuch Acts cannot bedone, neither arethey in uſe to be done, 


without ſuch preceeding Citation; but becauſe the Decreet Dative was nor 
roduced for the Purſuers Title in this Purſuit, but only the Teſtament Da. 
we Confirmed, they Found this Purſuit inſtructed ſufficiently by this Teſta- 
tent, and that it was not neceſſar to produce the Decreer, Decerning him 
kxcutor, nor to Reply, that the Principal Executor was Cited thereto ; but 
{the Defender would produce the Decreet Dative himſelf, whereby it might 
kknown, if he was Cited or not, they would conſider thereof, and have re- 
het tothe necefficy of the Citation of the Principal Executor, Partibus xt il- 
k; comparentibus. 


L. Seitoun contra the Vaſſals of Dumwfermling, 15 March, 1631+ 
He Purſuer as Heir to his Father, who was Infeft in the Lands and Milns 


id Libelled, Purſuing the Defenders for Improbation of their Writs of the 
d, Mi Lands and Milns Libelled : And the Defenders Alledging, that this Sea- 
d WM ofthe Purſuers could not furniſhhim ARion,to improve any of the Defen- 
of Wir Writs of the ſaid Milns, becauſe the Precept dire&ts Warrand to take Sea- 


Inper expreſſume of the Lands and Milns,per terrs & lapidis traditionem, nec nog 

Clap &- Happer ſuper fundis molendinorum: And the Seafin bearsno traditi= 
n of the Clap and Happer, which are the ordinar Symbols for Seafin of Milns ; 
Ikeas the Precept alſo appoints the ſame : This Alledgance was Repelled,and 
deScaſin ſuſtained, ſeing it bore Seaſin to be given both of the Lands and Milns, 
terre & lapidis traditionem fundi hujuſmodi terrarum & molendinorum,cune 
m juris ſolemnitate; which the Lords Found ſufficient, and would not An- 
ll the Seafin for that omiſſion, albeit the Purſuer wasnot in Poſſefſion, nor 
ne of his Predeceſlors, by vertue of the Seafin, but the Defenders were ever 
le(ſors, which was not reſpeted. Actor. Nicolſon. Alter- Hay Clerk. 
id. 21 Feb, 1629, Kennedy contra Grahame. 23 March 1631, Somervel contra 
ervel, 17 June 1630. E. Wigtoun, 8 26 July 1630, L. Herdmiifoun, 


Fletcher contra Kid, Eodem die, | 

tht Kid in Dundee being Denounced Rebel at Fletcheys inſtance, who was 
Tacks-man of the Cuſtoms, upon General Letters raiſed by the Cuſtomers, 
W he being by vertue thereof Charged to pay a particular Sum,contained in 
Execution againſt her,and Denounced for not payment thereof,the Charge 
nz on 12 hours; whereupon one taking her Eſcheat, the ſaid Fletcher Pur- 
*the Donatar to pay the Debt of the Horning, whereupon he had taken her 
Katz and the Donatar Alledging the Horning to be null, becauſe ſhe was 
Knounced upon General Letters, againſt the A of Parliament, there being 
'Frobation nor Trial,that ſhe was adebted in that quanrity contained in the 


pe 3 and as the Party her ſelf could not be compelled to pay the Sum Li- 
Dddd 3 belled, 
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belled, untill the time that it had been tryed, and ſhe found Debitor there; 
even ſo the Donatar is far leſs ſubje&z likeas he Renounced that Gift of Eſchex, 
And it beingReplyed,that the Donatar by vertue thereof Intrometted,fſothy 
he could neither Renounce, ſeing res wasnot zntegra z neither oppone any Nul, 
lity againft that Horning, whereupon he had taken the Eſchear, and introme. 
ted, The Lords Repelled the Alledgance, and ſuſtained the Horning, ine. 
ſpe& of the Donatars intromiſſion, whereby they Found, that he could neither 
quarrel the Horning, nor Renounce the Gift : Neither was 1t reſpetted, tha 
the Defender Alledged, that what ever Intromiſtion he had, the Horning he, 
Ing vitious, as ſaid is, and the Debt never conſtitute, that he would be inLay 
forced to pay theſame back agajn to the Parties,having Right to the ſaid Jay 
Kid's Goods, which was Repelled, Actor, Burnet, Alter. Ruſſel, Hay Clark, 
Vid. 10 June 1631. Peebles contra Scot, 

Item, The Lords Found, that the Donatar was not Iyable for the Anny- 
a'rent of the Money contained in the Horning, fince the time of the Denouns 
ciation, is the Purluer craved, conform to the AR of Parliament, whichheAl- 
ledged wasalike againſt the Donatar as againſt the R ebels ſelf, which was no 
ſuſtained,but Abſolvitor granted therefrom; for 1t was Found the AQ ofPar 
liament could not beextended. Vid. 8 July 1640. Huntley. 


E. Galloway contra Burgeſles of Wigtoun, Eodem die, 
N this Cauſe of the Earl of Gal/oway, mentioned Feb. 10. 1531, The Lord 
Found, that a Rental to a man and his Heirs, ſhould endure after the de 
ceaſe of the firſt Rentaller,to oneHeir for his lifetime, and ſhould:not expireb 
the deceaſe of the Receiver, it being proven by. other Rentals of the like Te 
nor, that the Setters have been in uſe to Sct ſhch Rentals, and that the fir 
Heirs have been in uſe to poſleſs.the famine, without queſtion therein madet 
them ; aftcr the which firlt. Heirs deceaſe, the Lords Found the Rental (hou 
Expire, and endure no longer. tem, It was Found, that a Rentaller by Co 
tract Excambing with another Rentaller, where the Rentals were both of': 
like quantity of Land, and where the Excambion took effeR, by exchangi 
of Polleffions conform thereto, that thereby the Rental was extin, and tt 
Parties had tint the benefit thereof; albeit in the Contra of FExcambion, 
was Provided, that if the Setter (ſhould not allow: of the Excambion, that tl 
Contract in that caſe ſhould be null 3 for that Proviſion was Found to be E 
ſory, and not to be reſpetted, no more than if a Vaſlal of Ward-Landshadg 
ven Charter and Seafin thereof to another, and had provided therein, that 
the Superiors conſent ſhouid not be obtained thereto, that it ſhould be nul 
which Proviſion could never ſave from the Kecognition 3 even ſo after Pc 
ſeſhon following upon that Contract, the Proviſion could work nothing 
gainſt rhe Setter of the Rental - But becauſe the Defender,to maintain his Ret 
tal, Duplyed, that the Contract took never effect, ſeing he offered to pro 
that either Party, notwithſtanding thereof, remained in continual Pofleſic 
of the Lands,contained in their own proper Rentals. This Duply was adm 
ted, and the Excipient was preferred to prove his Poſſeſſion, for ſuſtaining 
his Rental againſt the Purſuers Triply of Poſſeſfion, tending to annul thela 
Rental. Partibus ut illic comparentibus. Vid. 6 Feb. 1633. Gordon, 13 Ma 
1632. Ahannay. Vid. 26 June 1637, Betwixt theſe Parties. 5 Fuly 1635s 
Aiton and the other Caſcs there Cited. 26 Feb, 1630. William Lockþert, al 
the Caſes there. 


Raguel Bennet contra Bennet, March 18. 1631 _ 
He Defender being Conveened as Heir to her Predeceſſor,or a5 Succe 


to him in his Lands, or as lawfully Charged to enter Heir, andby - 
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other Alternatives,as uſe is,and ſhe for Eleiding of that Member, where ſhe was 
Conveened as lawtully Charged to enter Heir, offering to Renunce, The 0» 
ther Replying, that ſhe could not be ſuffered to Renunce, (eing res was not #nte- 
* gra; bec2uſe ſhe. had behaved her ſelt as Heir,by ſelling of the Lands of 

ha wherein her, Father died Infett, fince his Deceaſe : Andir being Duplyed, that 
this Alienation,ifit were true, yet could make her only lyable as Succeflor to her 
Father, but.did not hinder her but ſhe might Renunceto be Heir,and thereby 
ſhe mightby her-Renunciation Eleid that Memberyfor this Deed,as ſaid is,ten- 


_ ded only to prove her Succeſſor, which Alternative the Purſyer could never be 
mr heard to prove againſt her,becauſe ſhe being Conveened by theſame Purſuer in 
yu an other Proceſs ſuper eadems re, as Succeſſor to her Father, and the ſame being 


2(mitred to his Probation, he tailzied ro prove her Succeſſor,and ſhe is Aſſoylzi- 
ed,ſo that he cannot be heard to qualifie che ſame; and this Alledged Diſpoſt« 
tion is only a Qualification thereof; The Lox Found, that albeit the Pur. 
ſuer {ai!zied, to prove this Detender Succeſſor, yer that ſecluded him nor, but 
that he might Reply upon this Diſpoſitign made by her of Lands, wherein her 
Father died Infetr,and ſeaſed, to whom ſhe was appearand Heir,and that the Pur- 
fuer might be heard to propone and prove that Reply, notwithſtanding of his 
hilzying ro prove her Succeſfor 3 Fot the Zords Found thisa ſeveral Member, 
which was now offered to be proven trom that Member, whereby ſhe was Con- 
yeened as Succeſſorzſeing to prove her Succeffor, the Purſuer behoved to produce 
where ſhe was Infetr, and this Reply qualified her to behave her ſelf as Heir to 
him;whereby 'ſhe could not Renunce in prejudice of the Charge given to her to 
eater Heir, and the ſame was not alike, as if he had infiſted thereby againſt her 
$$ucceſſor 3 But the Lords Found then diſtin Members. Actor, Hort. Alter, 
Trotter, Hay Cletk, - | 
L, Clackmannasn contra L. Alardice,and others, Eodem die, 

Na Poyading of the Ground for an Annualrent,wherein he was. Infeft by Bl- 

; zamoon,theLands out of which the ſamePoynding was craved,beingWodler 
beloge the Puriuers Right of his Annualrent to this Defender, under Reverſi- 
on; and the Wodſetter having ſet a Backatack the time of the Wodlet, to the 
Ganter, tor payment ofa.yearly. Tack-duty of Vidual therefore the ſaid De- 
ſender in reſpe& of the Wodlſer Inſeftment Alledged, that that Ground could 
not be Poynded tor the Purſuers Annualrenc, Diſponed as ſaid is, after Tafeft- 
went of Wod(et : And the Purſuer Replying,thar the ſaid Wodſer was affe: 
Gted with a Back- Tack, ſo that he could not ſtop the Poynding of the Ground, 
but he had his ARion for the Duty of the Back-Tack,either againſt the Here- 
tor,who received the Back-Tack,or otherwayes might (eek the Ground there- 
of,as he beſt might of Law, The Defender Anſwered, that the Granter of the 
Wodſet, to, whom the Back-Tack was ſer, bad Renunced theſame, And the 
Purſuer Replying, that the Renunciation being after the Right of the: Annual- 
rent was acquired by the Purſuer, cannot be reſpeRted againſt him, he being a 
juſt and lawful Creditor betore that Renunciationg which Renunciation being 
made of the Back-Tack,tended to prejucge the Purſuer of his Annnalrent (it ic 
thould be maintained}andeſtabliſhed the Property of the Land in the Defenders 
perſon, whereas if it were yet ſubliſting Un-renunced, as it ought to be Found, 
the moſt that the Excipient could claim, were the Annnalrent of his Money, 
Fherefore the Wodſet was granted,and not the Back-tack-Duty,which is more 
than ten for the handreth,and ſo is againſt che AR of Parliament 1597,' and is 
;fo that it the Back-Tack were ſtanding, the Purſuer would get his An- 
malrent,and the Defender alfo the trae Annualtent for his Money, whereas the 
&£nunciation tends to prejudge ache Credjtqrs, and togive the whole poly 
| F | 
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of the Land to the Excipient, which is unreaſonable, The Zords Found the Ex. 
ception and Duply Relevant, notwithſtanding of the Replys, For the Lorg; 
Found that the Back- Tack might be efteually Renunced to the Wodlſetter, 
which was found might be lawfully received by the Wodſetter , albeit it was 
done after the Purſuers Inteftment of AnnuaJrent ; for after the Wodſer, the 
Heretor,granter of the Wodl(er,being thereby Denuded of his Heretable Right, 
there remained noRight in his perſon,except theRight of the Reverſion,ſo that 
he could not effeQually grant Infettment thereafter, of any Annualrent ont of 
that Land, he being Denuded, as ſaid is, of the Heretable Right 5 And it wy 
Found, that he might give a Renunciation,and the other might lawtully cake the 
ſame after the Infeftment of Annualrent, he who Renunced not being then 1n- 
hibit,nor Bankruptzand the Back- Tack being ſo Renunced, the Party could nor 
Alledge the Right to be Uſurary, Actor, CAdvoratie, Alter, Stuart & Nairy, 
Hay Clerk, Vid, March $, 1631. betwixt theſe parties, 


Doctor Scot contra Dickſonof Headrig, March 19, 1631, 

Declarator being ſought by the DoRor againſt che appearand Heir of un- 

quhile Robert Dickſon of Headrig, who had borrowed 500 merks, to haye 
been payed at Twle laſt, with Proviſion in caſe of Failzie of the Reverſion, which 
the ſaid Doctor had granted him before,for Redeeming ot the Lands of Heagrig, 
Woodſet to him by the ſaid umquhile Roberr,by another anterior Bargain, ſhould 
expire;and for not payment, the Declarator being ſought, and a Creditor of the 
Detun&s compearing,and offering the Money inſtantly to purge the failzie, The 
Lords Found, that ſeing the Debitor, who borrowed the Money, died beforethe 
Term of payment, and that there was ſo little a ſpace, viz, only two Mo- 
neths of thereby, which had run fince the Terms of payment, that the failziewss 
purgeable, and that the Creditor of the Detun& might as well be admirted,to 
purge the ſame by preſent payment, as the Defun&, or his Heir , for albeitthe 
Lords by an old Ordinance had Enacted, that they would abide by Failzies and 
Claufes of Penalties,conveened and agreed on betwixt parties in theirSecurities, 
and Decern according thereto: Yet that ought only to have place in Proviſions 
which depended upon Securities, cofiveened upon in that ſame Writ, which 
bore theProviſion, and not where'theProviſiog had reſpe&t to make otherSect- 
rities to fall, which were not made by, that Writ, bearing ſuch Proviſons,as in 
this caſe, where the Proviſion was ſer down in a Bond of borrowed Money,ap- 
pointinga Reverſion, contained in an other Writ and Security, made betyixt 
the Parties before, to expire, if the Money borrowed were not payed at the time 
appointed z whereas if the Wodſet had been granted, and the Reverfſion given 
back again by this Bond of borrowed Money, and therein that the Parties had 
agreed upon this Clauſenow Lybelled, the ſame eo caſs might have had place, 
it the Failzie had beed incurred, ARor, Herjor, Alter, Craig, Scot Clerk, Vid, 
Faly 8. 1636, Cleghory, | | 

Creighton contra Wallace, Eodem die, 

i DN Avid Crighton being Infeft in a Land in Edinburgh, by Right from Wn: 
þ quhile # amilton,his Author by progreſs, to which Hamilton, Marion W. 
lace gave a Bond, obliging her #9 Ratifie his Rightywhich Bond, the (aid Purluet 
as ſingular Succeſſor, defired to be Regiſtrat at his Inſtance againſt ber, _ Ti 
Lords Found, that the Purſuer,as ſingular Sncceſſor,could not Purſue Regiltrati- 
on of this Bond againſt the Defender,ſo ſummarly by Aion of Regiſtration, & 
as Heretor ot the Land by Right, flowing from that perſon, to whom the Bon 
was made, but reſerved to him his ordinary Aion, which he as Succeſſor. 18 
rem might de jure have thereon, either by Purſoic. for Implement, or other 


wayes, Scot Clerk, Yid, Decemb, 1, 1630, Feuars of Chappeltown: of 
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Somervel contra Somervel of Drum, March 23,1631, 
N a Double-poynding of the Ground for an Annualrent, wherein the Purſy- 
er was Intettby Precept of the Heretor of the Land, Granter of the Annu- 
rent, conform to the Charge upon a Retour, Execute at the Purſuers Inſtance, 
4 Heir tothe firſt Acquirer of the Anaualrent , trom the ſaid Hugh Somervuel 
of Drum; T he firſt Annualrentars Seafin being quarrelled as null. becauſe it bore 
not Seaſin to be taken per traditionem denarii, which is a neceſſary Symbol re- 
quired to Seafins of Annualrent,ſpecially ſeing this is proponedto Eleid an ARi- 
on upon an old Seafin, 36 years ſince, and never clad with any Poſſeſſion, and 
there'ore ought to be the more favourably received. This Alledgance was Re- 
pelled, becauſe the Seafin bore, the wy to be given and done according to the S9- 
Immitics uſed in (uch caſes ; And the Lords would not Annul the Seafin for this 
Yfet Alledged, And the Defender Alledging further, that the Ground could 
not be Poynded for the years, betwixt the time of the Purſuer's Predeceſſors 
Deceaſe, and the Purſuers Seafin, becauſerhe ſame during that ſpace was in his 
hands 2s Superior, by Non-entry-And the Purſuer Replying, that he could not 
x heard,to alledge Non-entry, becauſe he by the Contra& of Alienation, made 
etwixt him and his umquhile Predecefſor,was obliged topay the ſaid Annuals 
ric,aſwell not Tnfeft as Inteſt. The Zords Found, that this Contra might be a 
round to produce Perſonal Adtion,or Execution thereupon againſt the Defen- 
fer, but that they would not thereuponSuſtain this Aion to Poynd theGround, 
$1Title thereto. Actor, Alter, Gray, Hay Clerk, Yid, March 12,1630, 
ktwixt the ſame parties. March 15, 1631, L, Smetoun, Feb, 3,1631. Ogrie, 
L. Roſyth contra Wood, eodems die. 


_ Roſyth & Andrew Wood herSpouſe, havingCharged for payment of 
Vietual Duty, adebted to them by the Laird,conform to a Tack of het 
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he WICojunRiee-Lands,ſer to him, and that for the Cropt 1626, for the whichthey 
ad {Wiidtecovered Decreer againſt himzand he Suſpending, that fince that Sentence 
= had compleatly payed the Cropt 1627, and the year 1628,conform to their 


Acquittances 21yen thereupon; and alſo had payed the year 1629, except only 
ich WW bolls,which he had offered upon Acquittance, and wasrefuſed, and he is cons 
tent preſently to pay the ſame, and this muſt import to him Liberation of the 
year 1626, controverted,andall years preceeding,being Apoche trium annorum, 
The Lords Found this Reaſon no wayes Relevant,to Liberat the Suſpender of 
be years Lybelled, becauſe there was no Acquittance of the year 1629, But on« 
' there was produced certain particular Tickets, or ſome partial Receipts of 


yen We quanciry of that years Duty, received at diverſe times, and which being in 
had MWindyTickers,and received toa compr of that years Puty,and being all Calcu- 
ace, W'*tozether,made not up compleat payment, but there was reſting a little part of 
rid, W* whole Duty,viz, 3. Bolls; and inreſpeR thereot,they Found that the Suſ- 


der was not Liberat thereby of the year Lybelled, whereas if compleat pay- 
tent had been made of all, and had been inſtructed by Acquittances, he would 
we been Liberat that year,notwithſtanding of the Decreet that year in ſpeci- 
thereforez for the Decreet made it only appear tobe a Debt, which without 
lat Sentence, would have appeared alſo by the Tack,if there had been nothing 
bayetakenaway the ſame. ARor. Nairn, Alter, Gibſon Clerk, Fid, Feb, 
1.1631, Williamſon. Feb, 19. 1631« L, Moriſton, 


| The Biſhop of D#nkeld contra Lo, Balmerino, March 25, 1631, 
INz Reduction of a Right of the Patronage, of the Parſonage Teinds of the 
Kick of Cramond, made by the King's Majeſty, to this Lo. Balmerino's 
er,upon Reſignation of theſe Teinds, made by Mr, Peter Rollock, Biſhopiof 
'wkel4;of the which Biſhoprick, the ſaid Kirk of Cramond was 8 proper Pa- 
Ecee trimonial 
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rrimonial Kirk,and the Biſhop was not Patron thereof,but the ſame was a Meg. 
ſal Kirk pertaining to him; the Reaſon was, that the Menſal Kirks could not he 
Diſponed,and that there was no Diſſolution thereof in Parliament from the Bj. 
ſhoprick,and that theReſfignation thereof madeby theBiſhop,was not done with 
theconſent of the moſt part of theChapter,which was neceſlarly required there, 
to,and without which it could not be neceſſarlyDiſponed, And theDefender Al. 
ledging, that his Right of the Patronage of this Kirk could not be quarrelleg, 
becaule in the 24, Ai, Par, 1606, whereby the Biſhops are Reſtored, ſpeci] 
Exception is made of Patronages of Kirks, pertaining to Biſhops, Diſponed by 
lawful Titulars, and Confirmed in Parliament, and this Kirk of Cramond is 
Reſigned, as ſaid is, by Biſhop Re4ock, being then lawful Titular,in the Kings 
Majeſties hands,and thereupon the Preſentation and Patronage thereot were. 
poned to the Lo, Balmerino by the King, which was Ratifted in the ſame Py. 
liament 1606,8 Declared then by the Eſtates to be Reduceable upon no Ground 
or Cauſe, at notime thereafter; And the Purſuer Anſwering, that that Excep. 
tion extended only to Patronages of Kirks, which Patronages were at Biſhops 
Preſentation, and not to the Kirks [—_ in Patrimony to Biſhops, asthis 
Kirk Lybelled, which was not a Kirk at the Biſhops Preſentation, but hisown 
proper Menſal Kirk, and © fell not under the Exception, and further; albeitthe 
Exception might extend thereto, yet thatException muſt be underſtood ofKirks 
lawfully Diſponed,and makes notDiſpofitions, which were not lawful, to become 
Valid, if they wete Unvalid,or had Nullities before the Confirmation: Nam un 
firmatio nihil novi juris tribuit, Likeas the A in that ſame Parliament, Sly 
F ure Cujuſlibet, gives warrand to Parties having intereſt, to claim their Right 
notwithſtanding of any Ad done in that Parliament,to any privat perſons preju 
dice; and by Act of Parliament 1617, F4,6 It is Appointed, that the Lords of Se 
fron may Fudge upon Writs Ratified in Parliament, which they could not do, 
that the Confirmation Supplyed the DeteRs and Nullities thereof, The Lo, 
Found, that this Exception extended to Kirks pertaining to the Patrimony 
Biſhops, which were ſo Ratified in Parliament, as the Exception requires, alſwe 
as to Kirks at Biſhops Preſentation, without Diſtintiongand alſo concerning t 
Nullicy of the Right, Alledged Confirmed in Parliament, if the Confirmatic 
excluded the Party to Propone any Nullity or not, They Found, thatin reſp 
of the Act of Parliament, which Declares the Lord Balmerino's Right to bel 
reduceable thereafter ut ſupra, they Found the ſaid Right to be good, notwit 
ſtanding of the Reaſon Lybelled, founded upon the ſaid Nullity,in reſpect of t 
Tenor of the ſaid AR of Parliamenr,but the Biſhop defired to be further h 
herein: Hay Clerk, 


Seaton contra” Hume, March 26. 1631. : 
He Lords Found, that Sheriffs are Competent Judges in Actions pur 
ed againſt Defenders, as Charged upon 40 days,as uſe is, to enter fc 
to their.Predeceſſors, and Repelled the 4lledgance, whereby it was Alledge 
that no Inferior Judge ought to proceed in ſuch Cauſes, but that ſach Caul 
were only proper to be Cognoſced, and Decided before the Lords of Seſſion 31 
if the Defender ſhould Renunce, it were not proper to Inferior Judges 
Cognoſce, it theRenunciation were ſufficient or not, or what was or ſhoul 
the Conſequence thereof, or if the Party ſhould be Reponed againſt the far 
or not, but the Zords of Seffion were only proper Judges thereto, whic 
Repelled. 


Winraham contra Williamſon, Eodeme die. ; 
0 bro Thomas Williamſon dicing by Storm upon the Sea, the Ship 


his whole Goods having Periſhed , immediately after _ 
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thereof came to Scotland, Gilbert William for confirmed Execumr to him,to be. * 
payed of his own D:br,amd thereby the ſaid Thowes his ouhes Creditors. being 
prcjadged, if he ſhould be payed totally of his Debts The Senot che ſaid um- 
quhile Thonras, beg his only Bairn, Purſues ReduQtion of that Decreet Dative, 
Pecerning him Executor, becauſe he being neareſt of Kin, .craved to be pre- 
ferred : And the Defender Alledging, that his Confirmation eculd wot beRe- 
duced, except that the Son would offer him paymenr'of his Debt, for thewhich 
only he was Confirmed Executor,which being doneghe was content toRenynce 
the Office, or that it ſhould be Reduced. The Lords Found, that feing thereſt of 
theDefuntt's Creditorsaſhiſted thisPurſuit of Reduction,and that the Defender 

had uſed #i-viam d:lizentian, by confirming himſelf Execuror, within 14 days 

after the Rumor of the death of the Common Debitor, and that the Term of 
Payment was not then come, the Party having died, and periſhed with moſt of 
all his Goods, by Gods V ifitation byStorm,and not by any FaR, or Miſgovern- 

ment of his own, as a Bankrupt, rherefore that the Defenders Teſtament ſhould 

be Reduced, and Ordained the DefunGs Son to be Confirmed Executor, to 

the effeft he might be comprable to the whole Creditors proportienably for 

their Debts,for which theyOrdained himto find tufhcient Caution: and in Dif 

putation amongſt the Creditors, The Lords Declared, that they would have 

Conſideration as effticred of the Detenders Diligence, and what Preference he 

ſhould have thereby. Acor. Mowat, Alter, Burnet. Gibſon Clerk, 


L. Haddo contra L, Zudquharn, March 29, 1631, 
NaRemoving by the L. Haddo cantra L, Ladqubarn, from the Houſe and 
Manner- Place of Xel/ie, and the Maines thereof, Purſued by the Minor, 
vithin the years of his Minority, againſt Lydquharz,being his Curacer,ftanding 
ne quo #022 3 It being Alledged by the- Curator, that no fuch-Adion. ought to be 
tained, at the Putluers Itiftance, ſeing he was not Sealed in the Lands Ly- 
telled. And che Minor Replying, that this Excepmion-ought to be Repelled, 
vnot competent to be proponied by the Curator, againſt his, own Minor, . who 
ought to have obtained himſelf Infeft;& theCurator Anſwering,that Saxte cara- 
el, noſuch Afton of Removing ought to be fultained at the Minors Inſtance, 
apnſt his own Cutator, The Lords Repelled-rheException, and Duply, and 
ſued the Aion of Removing, at the Minors Inſtance, againſt bis Curator 
mqw non,etiune durante cura, and Decerned him to Remove, from Houſe, 
nd Maines;(cing the Minor was Married, and might-crave bis Houſe to himſelf 
nd his Wife to dwell in; but for Removing froar the Laod, Iconfider not the 
Reafonthereof, that inLaw the Curator might beRemoved frots theMaines;his 
Office Randing, albeit if the Minor had wanted Maintainance, | he might have 
bad competent ARtion, to have a Portion of the Livitg, being Decerned by the 
|udpe, to be Aſfipned to him, for Suſtencation of 'hichſelf and-his Wife, bac it 
as not Purſued hoc mode, and fo theCurator before Gompt ;and Keckonutg, 
ay Piece and Piece beRemoved from the Minors whole -Iflatewhich $$ hard 
Lay, Ator. Bafrd, Alter, Mardt. Gibſon Glerk 35d. Merch 28, 11630.tc- 
rt theſitne Parties: _ w_ 
Murry 'of Halmyre cotitta Lo, Tefter, Evifem die. Reis 

IN at Improbation df a Hornitif, whereupon the Lo, Tofttr ad ken the 
| Laitd of Drumwelzter; Eſcheat and Litetehghe Hetceible Right iFAbe 
C Lands was OI by Drinmiwatier tor at 'he:fim- 
wer at the Term prodiicing bot of tie Witneſs alert # the Homhingzha- 


 Arebibald Treedte, in Drighniwehefer, And ky ping, nthat 
{raw was riot the right Witites, Bir that 'tedEſngp: wesof 
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dead. And the Improver contending, that the Witnes produced by him ſhoulq 
be examined, ſeing the Officer, Executor of the Horning, was yet living, who 
was nor preſently in the Countrey, to defign his own Witnes, and whoonly 
properly might deſign the Witnes, and who, if he ſhould Compear, and de. 
clare, that the Witnes produced, was not his Witnes, then he was content, that 
the Depoſition of this Perſon now produced, ſhould not be ReſpeRted, but 
holden as not taken. The Loyds Found, that this Perſon produced by the [n- 
prover, ſhould not beexamined, nor his Depoſition taken, ſeing they Found, 
that the uſer of the Horning had the place of defigning the Witneſs, wherethe 

Officer Compeared not to defign them, albeit the Horning was not Execut at 

the Lo, Teſters Inftance, but at the Inſtance of another Creditor 3 but they 

Found, that if the Officer ſhould Compear, and deſign another Perſon to be 
Witneſs, then this deſigned by the Defender,at any time before the Concluſion 
of the Cauſe, eo caſu they would receive his Defignation: And if he ſhould de- 
ſign this to be the Witneſs produced by the Purſuer, and that this Witnel 
ſhould happen then to be deceaſed, he ſhould be holden as an Improver, ſeing 
the Defender upon his own Perril, oppoſed the Examination of this Witnels, 
and deſigned another dead Witneſs, which perril the Lords declared to be as 
ſaid is, that he ſhould be holden as an Improver, Actor, Nicolſor, Alter, Stzart, 
Gibſon Clerk. 
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Chryſtie contra Jack, June 4. 1631. 

| þ a Reduction of a Compryſing upon this Reaſon, That the Party Debitor, 
againſt whom the Compriſing is Deduced,was out of the Countrey, & by 
the Citation in the Denunciation, albeit it be uſed againſt him, as out of the 
Countrey, yet he is not lawfully Cited, being only Cited at the Mercat-Crols 0 
D«ndie, and Forfar, and Peir and Shoar of Leith, whereas by commonconlue 
tude obſerved, all Citations againſt Particsout of the Countrey, ought tobeat 
the Mercat-Crofs of Edinburgh, as communis Patria, and hasbeen(ſo done here 
tofore, This Reaſon was Found Relevant, and the Compriſing Reduced there 
fore, albeit the Party was Cited both at the Pcir of Zeith, and at the Mercat 
Croſs of that Burgh, where he dwelt with his Family, viz, Dundt, and alli 
at the Mercat=-Croſs of Forfar, which is the Head. Burgh of the Sheritidow 
which the Defender Alledged tobe a Citation, which might more probabl 
come to his Knowledge, which is the end of all Citations, than if it had bee 
done at Edinburgh; for albeit by cuſtpm, Citations of Parties out of tl 


Countrey are uſed at the Mercat-Croſs of Edinbureh, and being fo uſed, a ſ 
| lawful], yet that permiſſive Cuſtom will not infer any prohibitory con: 

quence, that Citations otherways uſed, are unlawful and null; for albeit it WW uch 

lawful todothe one,yet there is nothing in-Law nor Pra@ique,to make the otb@' in t 


unlawful, except it might be ſhown, that there were either ſome warrand Wy $u 
Law,or bySentence extant,to prohibitCitations to be otherways,except atFs 

| burgh; Likeas by warrand of the Letters, the DireRion thereof appointedt 
--Party to be Cited at Dundie, Forfar and Leith, which he has done, and ſoot 
ing the warrand of the Lords Letters, the Citation confgrm thereto cane 
Found unlawful, eſpecially tending to anoull aCompryſing,which 15 2P 
AR now 20 years after it is compleat, and clotheg wit Poſſeſſion. 1 
Alledgance was Repelled, 'and the Reaſon ſuſtained , in reſpet the Cu 
has been toCite at Edinburgh, 8 all Citations othetways are unlawful,albelt ts 
be no Sentence to warrand that Cuſtom, and'to diſallow the other Citat 
in any contradiftory Judgment, which was Round needed not, ſeing'it W# 
verqueltioned. And astothe warrand of the Letters, the fame bige 7 
Summon at all. other places needful.and ſuch L/ttersare granted alway\p#" 


tentis; but by the 32 AG Pari6,R. Marg <ammons of Perſons paſſing ot 
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Countrey after citation are mentioned to be done, at the Mercat-Crofi of the 
Head-Burgh of theShire. And by all other As, which mentionscitationsofParties 
at Mercat-Crofles, ever mention is made of the Head- Burgh of the Shire, & ne- 
rer ofany otherg3s by the 86.A@. Par.x 1. Ja.6.ofCharges of Law-Borrows, which 
zreeither Perſonal, or at the Dwelling-Place,and at the Croſs of the Head- 
Burgh, and the 33. 4G Par. 6. 2. Mary, for Citation in Crimina] Cauſcs,and 
therefore no more in Civilz and the 66. AG Parl. 11. Fames 6. anent Sum- 
moning of High-Land-Men, never mentions Edinburgh, And as by the 119 
AT. Parl, 7. K. James 6th, Inhibitions are Ordained to be Regiltrat in the 
Clerk»Books of the Head. Burghs of the Shire, where the Party [nhibited dwels, 
or where his Lards lyes, where there is no word of E dinburgh. And ficklick 
by the 268 AG. Par, 15, Ja.6. The ſame ſhould be Execut at the Head-Burgh 
of the Shirettdcm, or Regality, with which the Party dwells, far more-may 
Citations be (cuſed in Compriſings; for ſeing the Lands are Denunced at the 
Mercat-Croſs >t the Head-Burgh, it would appear to agree withReaſon, that 
the Party (ho#Id be Cited at the ſame Place; for albeit the Conſuetude,to Cite 
Partics out © the Countrey, had been uſually done at Edinburgh, and that 
ſuch Deeds :one are lawtu], becauſe that Conſuctude is permitted, and there« 

re Decds 2 cone are not quarrellable, yet there is no Probation, neither in 
Law aor HO a. or by Deciſion, to annull Deeds otherways done; for it 
werean hed Laference todraw from a Conſuetude Permiſlive,a Conclufion pro- 
libitive oall Acts otherwiſe done, diftering only in Circumſtance, for place of 
Executic, and not material to the Offence of the A; neither is it reaſonable, 
that the :me ſhould be everted, for the omitting of an AQ not ſo material, ahd 
neceſſar as that AR which is uſed, viz, the Execution at Dundie, where the 
Paty celt, and at Forfar, which is the Head-Burgh of the Shire, and which 
ſExeit, was more probable to have come to his Knowledge, than if it had 
teen nde at Edz-burgh; and that is the end of all Citations, that the Party 
nay low thereof,the ſame is Ordainer in Executions,Charges and Denounci- 
aiorof Parties to the Horn, Likeas Charges and Denunciations of Parties at 
the vrn done at Edinburgh, where the Parties dwellsnot in that. Sheriffdom 
tbe paſting by «xpreſs Contra, and conſent of Parties, by the 140 AF, 
Pol2, Ja. 6. are declared null : But the Compriſing was Reduced, notwithe 
ſtwing of the Arguments proponed in the contrair, as is before Noted Vid, 
Ja11,1622,L. F aldown-fide, Feb. 22, 1631. Murray. Jan.S. 162 9 Kinloch, 
Peebles contra Scot, Junt 10, 1637. 
He Creditor Peebles for his Debe owing by one Peebles deceaſed, and the 

L Kings Cnſtomer for the lmpoſt of Wine, owlpg by the ſai] DefunR, 
uch the Detur;R Entered, as pertaining to three perſons named particular- 
'itheTicket of Entry, and to hirnſelf as a Merchant thereof alſo, as the En- 
' Subſcribed by the DefunG proported, in a double Poynding contending 
N Preference in the Debitors Goods; It was Found, that the Buyer of theſe 
nes from the Defunet; 'the price whereof was reſtivg unpayed by the Buy- 
+01ght be ſought by the King's Officers, for ſatisfying ofthe Cuſtom, where- 

Fere preferred tothe Creditors,' who had Arrefted the ſamein the Buy- 

thands, except that it'rhighe be proven, that the faid Cuſtom had'been payed, 
that the Kin by 'his'priviledge might either ſeek his'Caſtomfrom the Mer« 
aMt,'or any. other Intromettors, who were full handed with'the Wares, and 
7% payed therefore before to:rhe Merchant And it wasnot preſumed 
\ the Cuſtoms were Payed, except'the ſatne wereſhowr; neither is the gt- 
of Security for paythent, whichuſeth to be done at the time of the Entey, 
& tOry , but that the Kings Officers may either take him to that Securit 


the Merchant, or tothe Wares 
Upe& 


” 
oy 


| where they: are extant unpayedfor; and 
of the Entry-of the Tedororeſaid, made of ſo.many Wines, wheredf 
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he gave himſelf up for one of four Merchants, owners thereof, It was Found, 
being queſtioned for what proportion of the Wines, and Cuſtomsthereof, the 
Defuntt could be anſwerable, that he ſhould be an{werable at leaſt for the 44h 
part ofthe whole Cuſtoms ofthat quantity Entered,except that the Party could 
{how, that he was Partner of leſs, and could qualifie the fame : Bur here the 
Party being dcad, and nothing inſtrutted otherways, he was Found anſwerable 
by his Ticket for the 4th part, in reſpeCt he confeſſed therein, that he was one 
of the four Merchants. Actor. Advocatus & Lawtie. Alter, Mowat, Scot Clerk. 
Vid. 15 March 1631. Fletcher and 15 Feb. 1631, Bryce Sempill for the firſt part 
of this Deciſion, 


: Tailzifer contra Drummond, Tune 11.1631. 
Ne Drummond being conveened, as lawfully Charged to ater Heir to 
Sir Alexander Drummond his Father, for payment of a Det due by his 
Father,at the inſtance of oneTail;ifer in Edinburgh;and the MinoCompearing 
by his Procurator, and Alledging the Debt to be payed, and Ltis-Conteſta- 
tion being made therein,and aTermaſſign'd to him to provethe ſame: Ar the 
Term of Probation the Purſuer calling the A, and defiring thETerm tobe 
Gatisfied ; The Defenders Procurators Declared,thit they would pal from that 
Exception : And ſting the Defender was conveened only as lawfuly Charg. 
ed to enter Heir, he offcred to produce a Renounciation Subſcritd by the 
Minor and his Curators, Renouncing to be Heir to him, reb# integri ſeing he 
never had Intromiſſion, And the Purſuer Replying, that in hoc Statmroceſſw, 
he cannot be heard to Renounce, after proponing of a peremptor of yyment, 
and after the Term was paſt aſſigned to prove it 3 for he Alledged, tar that 
made rea 20% integram ; and it were dangerous to Refcind Litis-Conlftation 
done partibus comparentibus,upon ſuch an offer z for albeit after Sentencagainlt 
a Party, as lawfully Charged to enter Heit, The Lords in Suſpenti4 will 


24a i WW JVWyF Ce. A: 


perrit the ſaid Party to Renounce, notwithſtanding of the Decreet fojiven h, 
againſt him 3; yet itis not alike in this caſe, where there is an Eee _ 
ery and admitted, of payment ofthe Debt, which perizit totaw cav/a:the Bl ;. 

ords notwithſfanding of the Act, Found that the Minof 7# hoc ſlut profiur, " 
might be heard to Renounce,for he might be heard, withoar af Conttovereto Bl ,,; 
Rediice upon that Reaſon, he being Minor, and befdre Setiterice ah 2nd 
Term, the Lords thought the Minor might be Reported, without furtherfo- BW +. 
celfor a Major after Sefitence is heard to Renouncegb Suſpenſion of the\e. Wl 4: 
creet given only againſt him as lawfully Charged,albeit he Cotnpeated to | 163 


nounce before, and did it not. Ator, Cu#ninghame. Altet. rimroſt. 
Clerk; Yid. 13 January 1629, Nisbet, and the Calts there Cited; 10 
1630. Whitelaw, 24 Novemb. 1632. CAntiand, 26 Jdltwary 1631 L- © 
girth, t 


Ramſay contra Weir, Jum 15. 1631, _ 
T a Removing from a Yard, conform ta Warning made 40 days precie 
ing Cardleſmeſs laſt by-paſt;whereinthe Defender. Alledging, thatno md 
cels ought to be granted upon this Warning, Libelled,becauſe the ſame 13 
40 days preceeding Candlleſwaſe, to Remove at Candleſmaſs ; whereas V/ ih 
at ſuch Tertns'hath no Warratidzbut are againſt theActof Patl, anent Wang 
of Tennents toRemove,which appoints; the to be done before 1h 
And the Purſuer Anſwering, that this Warning being goy mary 
to Remove therefrom, may well and lawfully be made. betore Cans | 
r time of Labouring'of Yards 54 fych Warningrter 
Found no Proceſs uf.” 


11% 
- 


which is the pr 
Yardsbefare Cmullſwneſe are allowed, SD 
Inferior Courts within this Kingdon. The ZorW's 
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Warning, and that the ſame oughtnor be ſuſtained, ſeing it was not made be- 
, fore the ordinary Term of Phitſanday, to Remove at Whitſunday, as uſe is in 
© WM her Warnings and Removings, 

- Chapman contra Gibſon and Fingack her Spouſe, June 17, 1631, 

os deceaſt Thomas Gibſon having begotten a Daughter, the only Bairn of 
# his firſt Marriage after whoſe deceaſe he having Married Marjory Mur- 
ray his ſecond Wife, who dyingalſo before her Huſband, Chapmar her Execu- 
« tor Purſues the Bairn ofthe ſaid firſt Marriage and her Spoule, to make pay- 
ment of the equal half of the Goods, which the ſaid umquhile Thomas Gibſon 
11d the time of the ſaid Marjory her deceaſe 3 wherein the Lords Found, that 
the ſaid Relic, nor her Fxecutors, had no Right to the half of the Goods, but 
only to the third part, ſeing there was one Bairn living the time of the Relics 
+ deceaſe, whereby her Huſbands Gear could not fall in a two-fold Diviſion, but 
S WM in athree-foid Divifion. Neither was it reſpeRed, as the Purſuer Replyed, 
3 WM thatthis Bairn was not a Bairn of the ſecond Marriagez And alſo he Alledged, 


n that ſhe is that perſon that is Heir, and hath gotten a great Inheritance, ſo that 
© he cannot claim any part of the Moveables, being Heir by her Heirſhip. This 
C was not reſpe&ted, for it was Found nevertheleſs, that the Teſtament ought to 


It have a threefold Diviſion 3 and albeit ſhe be Heir now ſince her Fathers de- 
caſe, yet her Father being then living when Marjory Myrray the ſecond Wife 
lied, ſhe could not be then reſpected as Heir, but as a Bairn : For Heir ſhe 
could not be, her Father being on life; and ſeing there are no moe Bairns but 
ſhe, ſhe ought to have a Bairns part alſoz tho1t were proper to other Bairns, if 
ay had been, to have excluded the Heir, as is not in this caſe. And it being 
lo Alledged,that by Contra& of Marriage betwixt the faid Thomas Gibſon and 
tis cond Spouſe, it was Provided, that the Huſbands Goods ſhould pertain 
tohim and his Executors, and the Wifes to her and her Executors, and none of 
hem ſhould ſeek or have Right to any ofothers Gear,but to their own allaner- 
h, This Contra& being Alledged not to be Obligator to prejudge theDefun&, 
nor her Executors, in her part of the Husbands Goods, becaule he Alledged 
t tobe a Contra, contra bonos mores,Q9+ contra leges,& conſuetudinem Patrie,and 


'» WT aint the Right and Diviſion of Goods, obſerved ever in this Kingdom be- 
10 2 twixt Man and Wife, This Alledgance againſt the Contract was Repelled, 
rlt BH 2nd the Contract found good arid lawful, and the Alledgance thereon ſuſtain- 
'0- WM ©d. Actor, Alter, Craig. Gibſon Clerk. Yid. 18 Fuly 1634. Henderſon 
- And for the laſt part of this Deciſion. Vid. 14 March 1634, Gib, 2 Feb, 


1632, Bartilmo, 


Prior of Ardchattan contra Captain of Clanronnald, 18 Fune 1631. 
Here being a Decreet Arbitral betwixt umquhile Prior of Ardchattanand 
« umquhile Captain of Clanronnald, pronounced by the Judges therein, 
nd theumquhile Prior in hislifetime having Charged the cldeſt Son of the um- 
ſtile Capraing who was the other Party, toenter Heic to him 3 after which 
Marge, the Prior, at whoſe inſtance the ſaid Charge was Execute,having made 
lis Son now Purſuer, Afſigney to the ſaid Decret Arbitral, and to the Charge 
=” him to the Son of the other Party, to enter Heir, as ſaid is - The faid 
tſuer as Aſſigney Purſues the ſaid Son, as lawfully Charged toenter Heir, to 
take payment tohim of the Sams contained in the ſaid Decreet. And the De- 
der Alledging, that that Charge to enter Heir, given to him at the inſtance 
the Parton Vlicher, who's now deceaſed, cannot be a ground to ſuſtain 
tis Proceſs againſt the Defender, at the faid- Purſuers inſtance 3 for the ſaid 
Urge muſt expire, and become extin@, by the deceaſe of him at whoſe in- 
knceit was piven; for it is a "7 Charge, whereupon nothing: tollowed 
eee 4 mn 
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in the lifetime of him,at whoſe inſtance it was given, and after his deceaſe can. 
not be proſecute by his Aſligney 3 but the Purſuer,it he would ſeek any Pro. 
ceſs againſt him, as repreſenting his Father, he ought to Charge him de zo 
at his own inſtance, This Alledgance was Repelled, and the Lord: Found, 
that the Aſfigney might inliſt upon that Charge given by the Cedent, after the 
Cedent's deceale, as an Ailigney toa Summons and Attion Intented by the Ce. 
dent, may proſecute the ſame after the Cedent's deceale, This hath its own Ml. 
ſcruple, for the Affigney cannot always proſecute the ACt begun by the Co. MI. 
dent, after the Cedents deceaſe, as ifthe Cedent had raiſed Letrersof Horning 
againſt his Debitor, and after the Charge had died, his Aſhgney ought not to 
have Denounced the Dcbitor upon that Charge; neither can an Aſſigney to 
a Decreet, Execute or do any Deed upon that Decreet after hisCedents death, 
while the ſame be transferred in the Aſſigney, except the Afſignation had been 
lawfully Intimat in the Cedent's lifetime, as was done- 23 Jarnary 1624, Ste- 
vinſon, Actor. cMowat. Alter, Gibſon, Gibſon Clerk: 


Ioghis contra M*cubine, July 1.1631. 
Obn Mccubine by his Ticket being bound to Fohn Inglis,to pay to him 30g 
merks, and being Purſued for payment,he Alledged the Ticket to be null, 
becaule it wanted Witneſſes; And the Purſuer Keplying the ſame to be Ho- 
lograph,and ſo there was no neceſlity of Witneſſes, The DefenderAlledged,that 
it behoved to be proven,that it was his Hand-writ : And the Purſuer Anſwer. 
ing,that there was noneceſlity to prove the ſame,ſeing the Ticket bore it all to 
be Written with his own Hand, and Subſcribed by him, fo that he needed not 
to approve the ſame 3 but in reſpe& of the foreſaid Tenor thereof, the Defen- 
der ought to Improve the ſame, or elſe it ſhould have full Faith and Force, 
The Lords Found, that where the Defender, or his Procurator for him being 
ſoinformed (if the Defenders ſelf be not preſent) denyes the Hand-Writ ir 
that Writ,whereupon Purſuit is moved againſt him, and where there 1s nc 
Witneflcs therein inſert ( which is a neceſlar Circumſtance required to the va 
lidity thereof, and the ordinary mean whereby to improve)the Purſuer ought 
to prove the Writ to be Holograph, albeit it proported to be Written all wit 
the Parties Hand-Writ, and Subicribed by bim, Scot Clerk. Yid. 15 Feb 
1630. Harper,and the Caſes there following. 12 July 1632. Ramſay* 
This ſame Queſtion occurripg the ſame day again, betwixtE/jot and Ebeiz,the 
ſameDecifion was followed. And it being further Alledged by the Defender £/ 
liot, who was Conveened for payment of a Sum contained in his Ticket, 2 
debted by him to one Elleis, Fator in Camphire, at the inſtance of Jawes Elle 
Burgeſs of Edinburgh, Aſſigney thereto, that the ſaid Cedent being the Deten 
der's Fator, was full-handed with as many Wares pertaining to theExcipient 
as would in priceextend to far more than would pay this $um Libelled, wi 
which he was content to compenſe the Sum, The Lords Reptlled tif Al 
ledgance, and Found the ſame had no Relevant Ground of Compenlatic 
becauſe the Defender Alledged not, that the FaQor had Sold the Goods, Al 
had the Prices thereofin bis own band,gquo caſs it being ſo, the Compenſation 
receivable z But the Fator having only the Goods to be ſold,as occafion mig! 
offer, he was only obliged to the Defender to Compt , ſo that if the Good 
were not ſold, he could beno further obliged, but to deliver the fame tot! 
Purſuer again, and thatcould not compenſe the Defenders Ticket ofa qui 
Sum,to be payed at a preciſe time contained in theBond. Hay Clerk. 


contra Baillies of Perch, Faly 6, 1631- i 
l He Magiſtrats being Conveened by a Creditor, for payment 9 w- 
| Debt, becauſe theDebicor being Incarceratia cheirTolbooth, they { ? 
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-4 him to Eſcape: And the Defenders Alledging that the Rebel brake the Tol- 
booth in the night,and came outat theRoot ot theHouſe,and ſo eſcaped, with- 
gut the Knowledge, Conſent, or Acceſſion ot the Magiſtrats, or any Fault on 
their parc, the Houſe being a ſufficienr Wardehouſe, where there was no Infir= 
mity or Defe&,and being (ufhciencly Timbred and Sclated in the Root, ſo thac 
therefore it were hard to find the Magiſtrats lyable in the Debt, who had noc 
(4ilzied, T bis Alledgance was Found R elevant, being proven,toLiberat cheMa< 
oiſtrats,(eing neicher they nor theKeeper of theJail orPriſon,was Alledged tobe 
acceſſory, or to know of the Eſcape, or that they had Failzied, or Alledged to 
hveomitted to do any thing, which in ſuch caſes are incumbent tobe done by 
them,in their Duty ot cheir Offices, neither did che Party qualifieany infuffici- 
ency to have been in their Tolbooth,our ofthe which the Rebel tſcaped, bur 
by the contrair,theBaillies offered to prove it,to have been always ſure and ſuffi= 
cient.aSother Warding-houles are,tor keeping of Priſoners, betore this violenc 
Eſcapedone in the Night, Actor, Alter, Chaip. Fid, Fuly 13,1630, Hay 
Nevemb. 2.1. 1628. Lockic, Novemb. 11, 1634, Bower Fan. penult, 1627, Ker, 


Campbel of Ardchattan contra Parochioners of Xinniver, Fuly 8.16 31, 
N a Spuilzie of Teindsat the Purſuers Inſtance, as Infeft upon the Ere&ion of 
| Ardchattan,Ereted Heretably to the Purſuer's Father, in anno 1602, where- 
1 the Defenders Alledging, that that Title of Ere&ion was null, being grant- 
edinthe year 1602- after the 119, A@, Par. 1592, Which prohibits any Ere- 
Gion to be granted, and Declares all hereafter to be gramed, to be null, And the 
Purſuer Anſwering,that this 42 meets not in this caſe, where the Spuilzie is nor 
hr Teinds of Kirkelands, but for Teinds of other Temporal Lands, whereas the 
44 only Prohibits Erettion of Temporality, or of Teinds of Kirk-lands, 2s thir 
Teinds are not, The Zords Repelled this Exception hos /oco,to Annul the In- 
kitment, Lybelled by way of Exception upon the Reaſon of the ſaid AR of Pars 
lkment 5 which A&R, the Zords Found, as it was conceived in the Tenor, and 
Words thereot,and in the Prohibition therein,extends only againſt EreRions of 
Temporalitics,and Teinds of Kirk-lands: And albeit the meaning of the A,and 
Inbrick thereot, would ſeem to be alike for all Teinds, yet the Tenor thereof 
being ſo ſpecifick, The Zords Found, that they could not enlarge the AR,buc 
by Ordinance of the Eſtateszand ſo they Found, that the Exception ought to be 
Repelled in this place,and that the Nullity oughe not to be Received, ope cx- 

eptionis, ARor, Mowat, Alter. Primroſe, Gibſon Clerk; 
Wilſons contra L, Tinto, Fuly 9.1631; 

One having Nominat Executors, and.in the ſame Teſtament having 
left all his Gear in Legacies to his Bairns,one of the Bairns Purſuing the tx- 
fitors for the Legacy, lett by his Father to him for his own part: the De» 
Alledging,that he had Retention of a third Part thereof,conform to the 
& Parliament 1617. which gives that proportion, of the DetunRs Third, 
btheExecutor Nominat, The Lords Repelled this Alledgance, for they Found, 
tat whereany Defun in, his Teſtament, Nominats Executors,and in that ſame 
eſtament leaves all his Gear toLegatars, others than che Execuror, Nominac 
by himgin ſach caſes the Executor has only »#dems officium, 2nd has no Right 
that AR,to any part of the Goodsof the DetundyIn which caſes,che AG of 


Puliament foreſaid milirats not, and cannot, be drawn þeyond. the Caſes ex+: 
ſeſſed in the. A@,which provides for the Bairns ofthe Defundt, and thenear- 
tof Kiri Pretermitted.ih the. DetunQs Teſtament, wherein he had Nominae 
utors,andDeclared what quantities of the Goods, eo caſw ſhall pertain to the' 
btecutor; for this Act of Parliament puts not- the Executors in, better caſe;' 
wherein they were before NOR before thatAct when cheDefunce 


— << 
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left his whole Goods in Legacy, the Executor then could have no part thereof, 
even (o after the making of this Act, the ſame ſhould ſtand;zand as it the Debt 
ſhould exhauſt the whole Gear, the Executor by this Act could retain nothing 
tro him(elf,co caſu thelikeReaſon is whereall is left toLegarars, ſpecially to the 
Detuncts own Bairns: tor in this caſe the Nomination of Executors,is bur the 
granting of a naked Office and Burden,which the Executor has liberty to accept 
orretuſe, as he pleaſeth,and if he hold himſelf tree, cannot be compelled to em. 
brace the ſame, and needs not to Confirm, it he pleaſe tro Renunce the Office, 
Acor, Gilmore, Alter, Gibſon Clerk, Yid, Fune 11,1629, Neiving 
and the Caſes there, 
L. Haſſington contra Barti!mo, Fuly 12,1631, 

N a Contract of Marriage betwixt a manand his Wite,the Wife having AC. 
| figned her Nebts to her Husband,and her ſelt Curing their Lifetime, and what 
reſted unſpent- thereot by themſelves, to their Heirs, Executors, or Aﬀigneys, 
Which Contract was Subſcribed for the Wife by a Miniſter, Nottar tor her, 
atter her Deceaſe, her Executors Purſuiag tor the half of the Gear,and the Huf- 
band (uryiv.ng, Defending himſelf with the foreſaid Contract, whereby he Al- 
ledged, that the Property of the whole Gear now pertained to him, ſhe being 
dead,and there being no Bairns betwixt them, in reſpect of the words of the Con» 
cract, Diſponing the Goods atter their Deceaſe tro their Heirs, which Words 
(Ther ) muſt be only underſtood of theMansHeirs,as being theHusband, & per- 
ſon moſt reſpected, and who draws the ſame,according to the Practique of this 
Realm,to his Heirs, And the Purſuer Alledging, that the Words (their Heirs) 
muſt import a Diviſion betwixt the Husbands Heirs and the Wites Heirs, ſpeci 
ally inMoveables, whereupon thisQueſtion aroſe,ſeing this was not queſtioned 
non an Hererable Intefttment, where the Diſpuce might be more queſtion» 
able, but this Queſtion was not Solved, nor Decided:For the Lord's Found, that 
ſolong as the Husband lived, the Wifes Executors had no Action for herGoods, 
:\nd the-Purſuer turther Replying, that the Contract being Subſcribed by a Mi- 
niſter, atter the Par, 1584, & 133 A@, which Prohibits Miniſters to be Nots 
tats,except in Teſtamencs,under the pain'of Deprivation, and ſo that the ſame 
is null * The Lords Repelled this Alledgance,and Found not the Contract nul 
therefore ; For albeit the A& Prohibits Miniſters to be Notears, yet ſuch Ac 
are not Declared null, done by them to the contrair, but Ordains another pain 
viz, i 'eprivation of them So that that Prohibition having a pain, ſpecially al 
_ thereto, is nota ſimple Prohibition,which ought to Derogat to the Fact 
it (ell, | 

L. Huttonhal contra Cranſtoun, Bodem die, 
A: He Laird of Huttonhal having Aſſigned the R ight of the Tack, of the 
Teinds of Huttonhal, whereot he was Tackſ-man, to his Wife-1n ans 


1618, After his Deceaſe,ſhe Purſues tor Exhibition and Delivery thereot to her 

after Exhibition William Cran#oun, who had Compryfed both the Lands anc 

Teinds from'rhe Husband, for Debt a be him, Alledged the Right of te 
k 


e Lady Afigney, tor that Aligna 


Fack thereby pertains to him,and not to 
tion was but don:tio inttr virum & uxorem, ante matrimoniq, done for Lo 
and Favotir,znd was Revockable,-Likeas,at the yery day of the Aſſignation.l 
granted a Back+Bond ro her Husband, whereby ſhe Obliges her ſelf ra quite: 
Right, whehfoever her Hpsband ſhould require her, to him, his Heirs.0 Afbg 
neys,and theR ight of theBacksBond; And the Power which che Hy$þ400 Bac 
thereby,'to require her toquite her Right,and alſo the Husbands Powe! whic 
he had to Revock,he Alledged By the Compryſiog from the if =Y 


Right,wi3fiow Competent to the Compry(er,and deyolyed in his Nick, i 
ack; Ul 
which 


like as if he bad been made ſecond Affigney by the Husband to t 
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s which caſe, that firſt Aſſignation, made co the Wife, had been Revocked, and 
CN now thelike muſt bein re pet of the Compryſing, which is a Judicial CA fligna- 
2 too, 4nd the Lady Anſwering, that that Compryſing cannot be reſpeRed as a 
ie I Revocation,neither has the Compryſer any Right ot the Back-Bond, torRe- 
© WF yocacion muſt flow from ſome Deed of the Husband, either Expreſs, or Tacir, 
Ys whereby bis Mind may be underſtagd, and that it was his will to Revock, and 
i- Wl c:ngot be Colle&ted from the Need ofa third Perſon, bur by a Deed done by 
© WM hinſc't, whereby it may be preſumed,that his mind was to Revock, Likeas in 
"7 WM thecont:air,by a poſterior Deed,done in anns 1621, he Declared that he perfiſt- 

ed in that jame minde,and had no intention to Revock,in ſo faras by his Char- 

ter he Diſponed to her the Lands of Hyttonhal, and allo the Teindsthereot, in 
\ſ. Wl tecompenle of other Lands Regunced by her,at her Husbands defire, and which 
at Wl he had fold, and wherein ſhe was Conjun@hiar, and which were tar more worth 
'S; W chinboth the Lands and Teigds contained in the Charter z which Deed being 
er; Wl jonatio Remaneratoria & «v7124p3r, cannot be ſubje& to any Revocation, bur is 
uſ- Wl lrcyockable in Law 4 and lo the Compryſing, which is long poſterior to this 
Al- WW Chatter alſo,can give no place to this Compryler, to quarrel this Aſignation, 
ins Wl « Charter, 40d the Compryſer Duplying, that this Charter had only one word 
on- Wl «the Teinds in the Narrative,and was neither mentioned in the Texexdas, nor 
ords Wl teidendo of the Charter,and was not habslis modvs,to give Right to the Teinds, 
per- Wl the maker of the Charter never being Inteft, fo that che Charter cannot make 
this Wl the 4Mignation, whereupon the Purtvir is tounded to (ubſiſt, ſpecially againſt a 
eirs) WI Compryler. tor cauſes of juſt Debt, the Compryſing being Clothed with leven 
jeas Poll: ſong and this 4fſignation never being Intimar,nor Inhibicion Ser« 
red thereon, bur being a privat A&R betwixt Husband and W ite,never made ma- 
tifſt, but remaining obſcure and privat, The Lords Found, the Tack ought ro 
te delivered to the Wite as 4fſigney, having Right thereto, notwithſtanding of 
the Compry ſing,and Compryſers Alledgance, and Duply, which was Repelled: 
For the Lords Found, that the Compryſer had not Right to Revock, or to re- 
Qure by the Back-Bond, as the Husband had, ſpecially in reſpec of the Char- 
tr, which albeit it was not a Legal Right, ro give her Security of the Teinds, 
which the Husband had not in Heretable Right; yer it was a Declaration, that he 
perſiſted in chat ſame minde,and had no intention to Revock, and that it bore, 
Irbegiven to her in Recompenſe of Lands, Renunced by her,as (aid is, which the 
Purſuer offer ed ro prove ſhe had done; and which Reply, bearing ut ſupra, The 
Lirds 20m1tted to her Probation. Actor, Stuart & Mowat, Alter. Nicolſon and 
Craig, Gibſon Clerk, Yid. March 24. 1630, Maxwel 


L. Gatgirth contra L, wffieck, Fuly 13,1631, | 
He Deceaſt L, of 4ffleck,asCautioner tor theL, of Leſmore,being Debicor 


Kt L by Bond to one Campbel in 1000 merks, the Right of which adebred 
OL bond, by progreſs, being Aſſigned to Gatgirth, he Purſues Transterring a&rw? 
ds bimiclt,and pafiv? in this Laird of 4ffleck, as behaving himſelt as Hei: to his 


0quhile Father,by Igtrometring with his Heirſhip-Goods : And the Defeader 
ledging, that he could not beConveened hoc nominebetaule his Father when 

Cied, was not that perſon, who could have an Heir, ſeing he was not then 
telar, Baron, nor Burgeſs, for he was lawfully Denuded of the Property ot all 
iLands,betore hisDecea(e, in the Defenders tavours, without agy Reſeryatipa 
his Literent: And thePurſuer Replying,that notwithſtanding thereot,he ceg(- 
not to be a perſon, who might have an Heir, (ring he offered to prove,that His 
ki umquhile Father retained the Pofſeffion of all his Lands, to the hour of 
bs Decea(e,notwithſtanding of the Right made to his Son, Likeas the Netend- 
ticknowledged him to be fuch a perſon,as might hayean Heir, ad that he wag 
& Heir,in (o faras OT afrer his Fathers Deceaſc;he & the re $4 [4 

|  Fiita 
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Defunas Bairns, having Intrometted with the whole Moveables,the Defender bn; 
then put apart and diſtinguiſhed the Moveable-Heirſhip, from the reſt of the ſhra 
Moveables, and the reſt of the Bairns Intromerted with all the reſt, except the 
Heirſhip ; which Heirſhip ſo Diſtinguiſhed, was Intromerted with then by the 
Detender's ſelt, which being thendone by him, being Major & ſciens, makes him 
lyable as Heir, Likeas,there isa Decreet ſtanding obtained againſt him, albeit 
another Parties Inſtance, as behaving himſelf, by Intromifſion with his Fathers 
Heirſhip, provenin that Sentence, And the Detender — that this In. 
tromiſhon foreſaid with Goods,cannot be Found as Intromiſſion with Heirſhip, 
where the Owner was not a Perſon who might have an Heir in Law , for the 
Reaſon Alledged; but the moſt he could be thereby ſubje@ in,wasto make the 
ſame forthcoming to the Creditor, and not to make him lyable to all the De. 
funts Debts; and the Decreert ought not to be reſpeRed, being given apainſt 
him, not compearing; and now hecompears, and propones this Detence, which 
would have Eleided that Purſuitzand this is a Decreet at the Inſtance of another 
Party, which cannot proveat the Purſuers Iaſtance nor worke in his favours The 
Lords nevertheleſs Repelled the Exceptioniin reſpe& of the Reply, which they 
admitted to the Purſuers Probation,and to be proven coxjunitimztor they Found 
the Father's Retention of Poſſeſſion, and the eldeſt Son's ſeparating, and med. 
ling with the Heirſhip ſcienter, when he was Major, and the Decreer forefaid 
ſtanding upon Probation, was enough to make him lyable for his Fathers Debe, 
as he who had behaved himſelf as Heir, Acor, Stuars, Alter. Nicolſon & Gil 
ſon, Gibſon Clerk, Yid, Fanuary 26, 1631, betwixt theſe parties, March 22: 
1628, Forſyth, Fuly $, 1628, Dumbar, 


Blair contra Broun, July 14. 1631. 

E the deceait Alexander Broun being Adebted 1n a Sum to Alexander Blair 

Writer, he purſues this Brozr, as lawtully Charged to enter Heir to the 
ſaid umquhile Alexander for paymeiit, and the ſaid Beowr: Compearing, and 
producing a Renounciation ſubſcribed by him, whereby he Renunced to be 
Hcir, whereupon the Purſuer obtains Decreet cognitionts cauſa, that he might 
have exccution coniraFlereditatem jacentem,and thereupon Purſues an Attiono 
Adjudication, wherein the reſt of Alexander Brouns Creditors Compeared, anc 
Alledged, that the Purſuers Decreet foreſaid, obtained upon the Defenders Ke 
nounciation was null, becauſe it was ubtained before the expyring of year anc 
day, after the Debitors deceate, againſt the 96 «A& Par, 6. Ja. 4. and 106 
AF. Par. 7. Ja, 5. Which prohibits any ſuch Proceſs co be granted before year 
and day be expired. And againſt the L£4# of Seſſion made in Armo 1613. Whict 
gives liberty to raiſe Charges within the year, but not tointent Summons. Th 
Alledgance was Repelled, and the Proceſs and Decreet ſuſtained: For by the 
Party Charged bis Renuncing to be Heir, by that voluntar Deed, he had 
nounced that Benefit and Liberty, which he had by the As of Parliamer 
to deliberat if he would be Heir, ſeing hereſolved to Renounce; and that K 
nounciation behoved in reaſon to be as effeual to the Creditor, as if he Jac 
Retouredhimfelfto be Heir, quo caſ# the Creditor would ever get Procels 35% 

 uſua), before the expiring of the year, Hay Clerk. 


Grant contra Grant, July x5. 1631; yt 
PF He Reliet of Grant of Carror, being Tutrix Teſtamentar left to his BalN 
; which Relic being Married thereafter to a ſecond Huſband, more 2a! 
a year after the deceaſe of her ſaidfirſtHuſband, whereby he ceaſing to beTutti 
Teſtamentar, the neareſt Agnat is ſerved Tutor lawful, and ſworn, 90d fi% 
Caution; but before his Service be Retoured to the Chancellary , within 
Moneth, or thereby after the Service, he dies; after whoſe deceaſe, within U 
year after the Tutrix Teſtamentars Marriage with her ſecond Huſband, al>e 


1 


” 


Y 
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ng after the expyring of an year after Caryons deceaſe,there is a Tutory Dative 
:anted by the King, and exped; and after this Dative chere is another, the 
the Mg furviving Agnat ſerved Tutor lawfull, which 1s exped within leſs than a 
the Meir after the deceaſc of the firſt Tutor lawfull, &within leſs than year and day 


him Wicr the Marriage of the Tutrix Teſtamentar : Which two Tutors contending 
itzr Wir che & ight, the Tutor lawful, albeit poſterior, and albeit more than a year 
hers Wer the Detun R's deceaſe, was preferred to the Tutor Dative, ſeing the firſt 
In» Mutor lawtu), and alio the ſecond now contending, were Served within the 
hip, Wer, after the Tutrix Teſtamentrix Marriage; and during the time of her kight 
the Tutory Teſtamentar, there was no place to any Agnat to claim to be Tutor 
the Wintul, fo that the Tutory lawfull being exped within the yearafter her Mar- 
De» Wige,at which time of her. Marriage the Tutory began _F ro be competent, to 
ink Wee claimed by the neareſtAgnat, The Lords ſuſtained the ſame,and preferred the 
hich Mrutor lawful, whom they Found only to have Right,and that the time oftheir 


eflation to claim the Tutory, ought not to be compted from the time of the 
ceaſe of the Bairns Father, but from the time of the Tutrix Teſtamentrix Mar. 
ivge, within which ſpace of one year thereafter, the Tutor lawful was ſerved, 
${aid is 3 and that the Tutor Dative had no Right to claim the ſame, except 


eds MWiic Agnat Served, had ceaſed a year compleat, after the Relifs Marriage, ſe- 
ſaid Min ſhe being Tutrix Teſtamentar, there was a mid impediment, to debarthem 
ebr, Mon claiming to be Tutors Jawful;wherefore the Ceſſation ought not to take 
Gib WMboinning of Calculation, from the Huſbands death, as if the year after expir« 
22: Whip, and they not claiming the ſame, there ſhould be place to a Dative;z But 


& Compt of the years Ceſſation ſhould beginat that time, when they might be 
Tutors lawful, which was after the ReliQ's ſecond Marriage, and no ſooner; 
lt becauſe the Tutor lawful had not found a ſufficient Cautioner, but a Per- 


” 
p knun-refponal, The Lords Ordained him, to find another anſwerable Cauti- 
and Wocrfor bims otherwiſe they would not Authorize his Gift of Tutory. Actor. 
| befor. Alter. Baird. Vid. Feb. 22,1628, Colquboun, and the Caſes there June, 


9.1632, Irwin, and the Caſes there Noted, December 17. 1631. Anchterloty, 
Forbes contra E. @Marſbell, Fodem die. 


Here was an Aon, Forbes contra E. Marſbel, Diſputed before the Lords. 
The Caſe thereof was thisz Forbes had Married the only Daughter, and 
ly B:irn of the Laird of Trowp, whoſe Lands were Tailzied to the Earl of 
Morſe, failzieing of Heirs Male of his ownBody, After the Fathers deceale, 
be Earl Marſbell Contracts with the ſaid Daughter, and obliges him toProvide 
1 to 10c00 Merks,by Heretable ſecurity,in contentation of all R ight ſhe might 
lim, after which Contra ſhe being Married on this Sorbes, and there being a. 
lien gotten betwixt them living, thereafter both the Mother. and Bairn 
lis; ater whoſe deceaſe, Forbes the Husband claiming the Liferent of this 
do00 Merks by the Right of Curiality 3 And the Earl Marſbef De-. 
ading, that the Curiality could not have Place in this Cafe, where the Wife 
$not Succetſor to her Predeceſſor, vis. her Father, and where ſhe was not. 
feſt in Lands wherein he died Infeft; but this was a Conqueſt,or ſucha Pur. 
wſeywherein Curiality had no Place,veing an A uifition made by the Wo- 
ts elf, And the Huſband Replying,that thisProviſion came to her in place of 
Lands, wherein her Father was Inteftz ſothatit wasof theſame nature, asif 
had ſucceeded to her Father. This was notDecided, becauſe 12 hours hindered. 
iſion thereof, But. many of the Lords thought that. Curiality had no 
* inthisCaſe. ARor.Stwart & Baird. Alter. Advecatus & Nicolſon. Hay Clerk, 


\ , © E. Kinghorn contra Strang, Fly 19. 16316 14), 
ix Redudion of a Gift and Declarator of Nomentry, and of a Compriſ: 


ng Deduced thereupon,at the —_—_—_ the ſaid George Strangy who was. 
3 ever 
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ever in Poſſeſſion of the Lands Compriſed ſinceſyne. The Declarator ang 
Cotnpriſing being Deduced in anno 1574. or thereby, and this ReduGtion he. 
ing only lately Intented by the E. of Kinghorn Heretably Infeftin theſe Lang, 
The Reaſan of ReduQtion being, that the Barrony of K inghorw, whereof the 
Lands lybeled were but a ſmall Part,not bein the 15 Part of the whole, were 
Diſponed by the King to the Earl of Kinghory's For-bears,in Feu, for payment 
yearly of a Feu-Duty 3 ſo that before Declarator of Non-entry was Decerned 
the Donatar, Purſuer of the Non-entry, could not crave the Mails and Dutie, 
of the Lands to be Decerned to him,but only the Proportional Part of the Fey. 
Duty, contained in the Vaſſals Infeftments, for all years Interveening, betwixt 
the time of the Non-entry, and before the Declarator, albeit after the Decla 
rator for the ſubſequent Terms, the Donatar might ſeek the Mails and Duties: 
and ſo that the Decreet being ſo given, and the Compriling Dedyced thereux 
on were null. The Lords Found this ReaſonRelevant, albeit ſo long atime 
after this Decreet, Comprifing and Poſſeſſion , and albeit the Defender Al 
ledged, that this Declarator migh then well proceed for the Mails and Duties 
ot all years before the Decreet fince the Non-entry, there being at that time 
neither Law nor Cuſtom to the contrair 3 for albeit the Cuſtam now k 
might ſeem to tend to the contrair, yet that Cuſtom ought not to be drays 
back to ſuch an ancient time, when there was not many ſuch Sentences giver 
which were hard now to evert, with all that has followed thereupon poſt 14 
zum temps upon this Ground, ſpecially ſeing that the Purſuer has not Alledg 
ed, nor can Alledge, that the whole Barrony was Retoured ever, or that th 
Lands lybelled, whichare Alledged to be a part thereof, wereever Retoured 
any extent, without which had been Retoured, he Alledged, that the givin 
of the Landsin Feu, was no Cauſe to have ſtayed the Neclarator , for the Mai 
of the Lands, for the years before the Declarator. And if it bad been propone 
then, it would have been Repelled, and ſo ſhould not now beFound Keleva 
to Reduce : And if it had been thenRelevant, being proponed, yet it wou 
never have ſtayed the Declarator; for the Sentence would haye proceeded tc 
that Proportion of the Feu-Dutie, whereto the Lands ſhould have been prove 
to have extended, and far that Quantity he might have Compriſed, o that 
were iniquity now to evert his whole Camprifing upon this ground, becauſe 
Part of that, for which he had Compriſed, was not due ; for it ought nott 
fall for that which was due through the Purfuers own default, who Cor 
peared not then to propone this: Which Alledgance was Repelled,and the Re 
ſon ſuſtained ; For the Lords Found it not neceſfar to qualifie, that the Cuſtoi 
was then to retrinſh the Purſuit to the Retoured Dutie, this being now tl 
Cuſtom,which muſt preſuppone, that it was ever ſo the Cuſtom, where nothi 
1s poſitive ſhown otherwiſe z Likeas the Lords Found it Relevant to Lybe 
that the Lands were Diſponed in Feu, fo that before Declaratoy, nothi 
could be craved, but this proportion of the Feu-Duty of the whole Ba 
rony pro rats, And Found there was no neceſſity in ſuch Caſes to lybel,or A 
ledge, that either the whole Barrony was Retoured, or thir Lands particula 
Iy, whichare Controverted ; but cs Prada Retouring ſuſtained the fame: Ar 
Found allo, that the Compriſing being Deduced for a Debt,and Cauſe, wht 
of one Part was not due, was Cliciene to cauſe the Campryſing po in 10(y 
And (o the Reaſon was ſuſtained, and the Lords Found, that after fo lopg ti 
the Party could not be urped to produce the Warrands of the Compriuin 
AQor. Advocatys & Nicolfon. Alter. $tvart 8 RyſtLibſox Clerk. Vid: Mar 
23.1622, Lo. Leſlie, as allo Feb.g, I632..MH I contra Glaſrock, where 
like was found asin;Lo. Zeſlies Ation,viz.that no Mails in Non-entries wights 
claimed afterward, withoutDeclarator of Non-entry,exceptthe firft three Ter! 
after the Ward. Yid. March 24. 1632. aſd. | Adanj 
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Adamſon contra eMaiſterton, July 21. 1631, 
R. John 4damſon having obtained Decreet againſt MaiFerton, before the 
Dean of Gild of Edinburgh, and another before the Provoſt and Baillies 
vt Edinburgh, againſt the ſame Detender, who dieing, he obtains Decreet of 
Transferring of both thir Sentences, in one Re-preſenting the Defender decea(- 
ed, before the Provoſt and Baillies of Edinburgh, which being Suſpended. 
ihe Lords Found in that Suſpenſion, without other Proceſs of Reduttion, this 
Decreet of Transferring null, whereby theProvoſt and BailliesTransferred the 
Decreet given by the Dean of Gild z For they Found, that an Inferior Judge 
had no power to Transfer the Decreet given by another Inferior Judge, for he 
could not Executſuch a Decreet, and ſoneither Transfer itz and Found that 
the Judgment and Juriſdijon of the Dean of Gild isdiſtin&, and a ſeveral 
Judicatory from the Court, and JuriſdiQion of the Provoſt and Baillies, albeit 
the Dean of Gild bean Officer, and Magiſtrat of the ſame Burgh, and that the 
one is not a Judicatory ſubaltern to the other. But the Lords Found, that an 
Inferior Judge might Transfer that Decreet, which was given id his own Courts 
for that Transferring was but a preparation ta the Execution thereof, and he 
night Execut his own Decreet, and therefore Transfer the famen; and conſe= 
quently the Transferring by the Provoſt and Baillies of that Decreet, which 
1s given by them, in their own Court, was ſuſtained. Hay Clerk, Yid. March 
16, 1624 Liddel. 
Dowglas contra Kellie, July 22. 1631. 
[r Robert Dowglas being Infeft in the Lands of Spot, by the King's Majeſty, 
, with the Heretable Office of Chamberlain and Bailliary of the Lands and 


Lordſhip of Dumbar, and having Conveened Mr. William Xelie, Poſſeflor and 
keretor of the Lands of Eaſt-barns, and others within the Lordſhip, to Anſwer 
bis Court. The ſaid Mr. Wiſams intents Attion and Declarator for Exempti- 
n, that he ought to be free of Compearance, and acknowledging of theſe 


ſorts, in reſpe& that he is Infeft cum curiis in his Lands, and his Author Sir 
Wn Ramſay, who was thereafter Earl of Aulderneſs, long before this Right of 
kallary granted to Sir Robert Dowg/as ; Which Infeftment was granted for 
t and ſeen Cauſes, and worthy Services done by the ſaid Sir John, to the 
ng's Majeſty, ſo Found by the Eſtates of Parliament, and upon Diſſolution 
if thee Lands from the reſt of the Lordſhip of Dumbarz Which Infeftment be- 
llg fo pranted,Cum Tenentibus tengndriis, curiis & corum exitibus; and for pay- 
nt of a Red-Roſe Blenſch holding, only muſt exeem the ſaid Heretors of 
e faids Lands, ſucceeding in the faid Sir JoÞr's Right, and acquired by the ſaid 
Ir, William Kellie, by conſent of the King and Council, from all Servitude, and 
pearing in any*Courts of any Bailharie,Conſtitut fince his faids Authors 
Wphts, and the ſaid Right of Bailliary, ought only to extend tofuch Lands. of 
laid Lordſhip, as payes yearly Rent totheKing, and toſuch Perſons as pays 
Farm, and their Tennents,and not to his Lands, which aregiven in Blenſch- 
ding, with Freedom from all Service, and for ſo worthy Cauſes 3 Likeashe 
Ag conveened before by Sir Archibald D owglas; as Baillie of the ſaid Lord- 
), who is Author to the ſaid Sir Robert, he raiſed a Summons of Exemption, 
bon) this fame Reaſon," which was Found Relevant by the Lords, and Proven, 
L be was Exeemed in all time-coming, from his, or any ſuch Courts, which 
creet ſtands un. reduced. The Zords notwithſtanding afſoilzied'from this 
Wnons, and Reaſonsthereof, and Found the ſaid Mr, 1i4jawubjeR to thit 
ts of Bailliary,and Found, that the King could not be prejudged by this {In- 
ment, bearing cum curiis; Butthat he might thereafter lawhilly conſtitute 
lie within that Lordſhip, who might have Juriſdi&ion and' Power,to 
| Courts upon the Heretors and Poſſeflors of any Lands within that Lords 
P; and that the Diflolurion of _—— Lands, which Diflolution _ 
{ > on 
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them ceaſe to be of the King's Property, but not to be of that Lordſhip , Ex. 
ecmed not the Heretors thereof, from Compearing, and Anſwering to the 
King's Courts, and the Baillie Courts, created by the King , notwithitandin 
of the Tenor, and Holding foreſaid, expreſt in the faid Infefrment; which 
Right of Bailliary was Found to extend thereto, and not only to theſe, who 
were Feu- Farmers, and payed Rent to the King: For ſcing the Infeftment 
foreſaid could not excem. the Purſuer from the Sheriff-Court, no more from 
this Baillie-Court; By the which Bailliary,the King had dif-membred the ſaid; 
Lands, which before were ſubje& to the Sheriff- Courts, and ſeverally had ere. 
ed the Bailliary foreſaid, and granted thereto the Juriſdiction over this Lord. 
ſhip: But the LZoyds thought,that the Parſuer could be no otherwiſe ſubje&to 
Anſwer in theſe Baillic-Courts, than before this Bailliary, he could be ſubſet 
to Anſwer the Sheriff-Courts, and no further g and for the ſaid Decreet of Ex. 
emption, the Lords Found, ſeing it was given, the Defender not Compearing, 
that it could not prejudge the Party here in this Procels, ſcing the King's Ade 
vocat, for the King's Intereſt Compeared, and defended the King's Right, 

ranted to the Defender of the Bailliary, which by the 14 A& Paxl, I60g, 
Providing, that any Omiſſion of preceeding Officers ſhould not prejudge the 
King, but the Succeeding Officer may oppone thereto, and the ſame ought to 
be received, by way of Exception, or Reply 3 and therefore he Alledged, that 
theDecreet forelaid ought not to beReſpe&ed againſt theKing'sRight,grantec 
to this Defender, and which, in reſpe& of the ſaid AR, the Lords Found not 
prejudged by the foreſaid Decreet, wherein the King's Majeity, nor his Office 
were not called; and albeit they had been, yet His Majeity could not have 
been prejudged thereby. Actor, Start. Alter. Advocatus && Nicolſon, Gibſor 
Clerk The like done, March 1. 1532+ where L. Balnamoon, as Baillic to the Ea 
of Argus, in the Regality of Abernethy, It was Found, that no Vallal, bu 
they that were Inteft by Ward holding, or they who by the condition of thei 
Infeftments are Rentallers, who ficklike, by the Claute of their Rentals, we 
ſubje& thereto, were holden to Compear 2t the Head-Courts of the Bailliar 
And no others of other Holding, and that an Qlalaw ofa Baillie of Regality,fc 
theVaſlals notCompearing at theHeaJ-Courts, could not exceed 10 pound 
was Found and Noted, Decem, 6. 1628. Sheriff of Nithiſdale,The like dor 
Feb. 17.1632. E, Mar, Gibſon Clerk, in a Bailliary granted by the Biſho 
of Glaſgow, in Lands holden of the Biſhop. YFid. March 12. 1630. Biſhop 
Aberdeen, Idem March 3. 1630, Lo, Zorn, 

Crighton contra Lo, Air, Fuly 26. 1631; 

——_ deceaſt Edward Lo,Sangubatr having Set aTack of the Lands of G 
} arie to umquhile Nicol Crighton, and to his Heirs and Succeſſors for 
years, and after that ſpace for other 5 years, and ſo forth from 5 years to 
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years for ever, for payment of a certain Duty therein contained, which toe Py 
ſaid Lord obliged him and his Heirs,to warrand to the ſaid Nicol and his He AQ 
and that they, ſhould never be Removed - therefrom. The Viſcount of 488% cr; 
having obtained Decreet of Removing againſt Matthew. Crighton, being "ci lt 


to the Tacks-man, Purſues the Viſcount as Heir to the Lord, Setter of theTac 
to warrand the ſame; and he Alledging theTack to be preſcribed,and (0 
no Action could be granted thereon, there having interveened more that 5 
years ſince the date thereof. And ſecondly, Alledging, that theTack was 9 
becauſe it had 'no time of Iſh, but wag Set for ever, and ſo-not ofthe bat 
of a Tack; Both theſe Alledgances were Repelled,becaule. the Preſcription 
Found could not have place, ſeing the Purſuer 


| and his Predeceſſors bruiKe 
ever the Lands Libelled by vertue thereof, while lately; within thir two Y@ 
or thereby, that they were then diſtreſſed by the kd Deexeet of Remo _ 
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ſince which time the Warrandicecould only be counted! to'take beginning to 
preſcrive. And ficklike the Tack was ſuftairied;: to' produce Warrandice A- 
gainlt the Heir ofthe Secter, albeitit was Set without'a Term of Ih; ſeing the 
Heir might/ not obſe@ the ſame, albeit the Singular Succeſſor: mipht have op» 
poned the'farne, whieh'was Found' not competent-to'theHiirs forthe Tack was 
& to the Receiver and his Heirs for- ever,& the Setter hid thereby obliged him 
&hisHeirs nevertoRemovethe Receiver nor his' Heirs; Aftor, Srarf:Alter, Ni 
on, Scot Clerk, This Cauſe was Called in November r631, and the Parties 
adained' to be heardupon this Poynt, but they agreed' amongſtthemſclves, 

' The Meſſengers contra the Lyon, Eodem die; 

He Mefengers Purfuling the Zyor, to hear him Decerned to hold: his 
T Courts in the Tolbooth of Edinburgh, and to be diſcharged to couveen 
hem, and Bold his Courts in private Houſes, and'allo'to be diſchar ed to hin» 
fer them ro Ele@their own Box-maſters to be nominat by therp, for keeping, 
> the Box, containing the charitable Supply,to be made. by them. and their 
kethren, for help of decayed Meſſengers, their Wives and Children, and o- 
ter ſuch pious uſesz ſing it was their own voluntar Charity ,. which: they 
og only appointto be kept by ſuch,as they pleaſed to nominat themſelves, 

wherein no other had intereſt tointermedlez for otherways it might make 
tat good intention' arid charitable work to ceaſe. The LZords Found, that: 
te Z5on might conveen the Meſſengers in any place before him, ta anſwer in 
ay privat Houſe, the place being ſpecially deſigned by him io the Copy of the 
knmons and Execution, to the which, and'where he ſhould Summon them 
compear z and'that he was not h6lden tohold all his Courts againſt themiin. 
teTolbooth of Edinburgh, ſeing his Predeceſlors Zzons hath been. in uſe to 
bold theirCourts imtheit Clerks Chamber. And this was Found, albeit ſome of the 
ld: were of opinion thatno Judge could hold Courts,nor fit to.do any Ju- 
lealDeed in privat places,but in the place publickly deſtinatto fit and Judge : 
td alſo the Lords Found, that albeit the Box, of the Meſſengers was appoint. 
d for their voluntar charitable help of their decayed Bretbren, -yet that the 
lm had Right to Over-ſee the imployment thereof; and therefore F ound, 
tatthe Meſlengers might Leit and Chooſe any fix of their number to be Box- 
taſters, of whom the ſame being preſented to the E£zor, he might chooſe any 

dhe pleaſed to keep the ſaid Boxz and which they Found due to be done 
the Zyo#,albeit the Box proceeded from their yoluntar charity, Scat Clerk. 


Maxwell contra' L: Eartftown, Zotlows div. + - 
\ Lexander Maxwell ay Afﬀigney to Katharine Glendivining,, Purfuirig vin: 
4 Qhile Gordow of Eartflows in the year 1626. for introtetting with cer. 
dheep pertairting'to the Cedent, the iritromiſlion being in aw 1604, and 
Purfuit not Intented-till 1626, as (hid is; arid the Defender being dead; 
Attionis transferred in hisSon and Heir, andthe Profit of rht&Goods was 
 cravedfince Introniſfion: In whith'AQfon- Cheing awrotiy+ 
Intromifſion, a n no Spulltie was craves; nor e6l# not'be, not 
wg Purſucd debito teewpore within three years.) The Zoyds Found! thatnd 
ts could be granted; and that the Purſuer in wevogo0s Tntrotſfidr had 
dAttiontherefore, but Declared'thatthey would'confider of the! Pattics th- 
tt the adviſing of the Proceſs, after Probativrt Deduced'and Renonnced, 
Gor, Cunninghame, Alter, Nicolſon, Mowas & GHttbr; Scot Cletk.- P34, 6 De- 


1631, Betwixt theſe Parties. 17 Decemb, 163t.: Lo, Lowdoun. | 
| Biſtiop ofthe Iſles contra' Schaw and others, Bodeme die, , + 
| iReduGiog of k—4n of the Teitid-Fiſhes of the Iſles, Set to the Defeh- 
Witt by umquhile Thowas Biſhop of the Iſles, upon thir two Realotis, vis. 


' boz TheDeciſins of the Lords of Seſion, 16371. 
Firſt, becauſe the Biſhop Setter of the Tack, had no power to Set the ſame, 
in ſo far as the Biſhop of the [/es, immediat Predeceſſor to the Biſhop, Setter of 
the Tack controverted,had Set another Tack of the ſame Teind-Fiſhes to other 
perſons, which Tack was not yet expired the time of the Setting of the Tack 
Libelled, neither is yet expired, and ſo the Tack is Set « mow habente Ppoteftatem, 
and ought therefore to be Keduced z It being Alledged, that this Reaſon wag 
not Relevant at this Biſhops inſtance, and that he had nointereſt upon thisrea- 
ſon to Reduce the Tack Libelled, ſeing the ſamine was clothed, and is yet 
clothed with preſent and continual Poſſeſſion, fince the Setting thereof; and 
that the prior Alledged Tacks-man to the other Biſhop, who only might have 
iatereſ(t to quarrel the Defenders Tack upon that reaſon,compeared not to quar- 
rel the ſame; The Zords Found nevertheleſs that this Biſhop had intereſt upon 
this reaſon to quarrel the Tack,and Found this Reaſon Relevant, and ſuſtained 
his intereſt, and ſo it was found by this Deciſion, that the ſucceeding Biſhop 
could not Set a Tack of any thing, whereof his Predeceſſor had Set aTack« 
before, which was ſtanding then un-expired; and that the Succeſſor, albeit 
the Party quarrelled not thelame, had intereſt to Reduce upon ſuch Reaſons, 
The ſecond Reaſon of ReduQtion, was diminution of the Rental, becauſe by 
the ſaid prior Tack, the Biſhop had Set the ſame for payment of a Merk for 
ilk Laſt of Teind- Fiſhes that ſhould be taken 3 and this Tack bore only the 
Duty of 100 merks for all, This was Found no diminution, ſeing there w: 
no conſtant Rental Libelled, ever to have been of theſe Teind- Fiſhes, which ha 
taken effe& ; for this uncertainty of Duty in the firſt Tack, 2iJ- of a Mer 
for ilk Laſt that ſhould happen to be taken,was not ſuch adefiniteſpecial Rer 
talled Duty, as might make it appear to be a diminution, when the Dut 
ſhould be thereafter appointed to be 100 merks3 for it might happened, tt 
there ſhould not have been one 100Laſt of Fiſhes taken,quo caſy it could not be 
Diminution of the Rentalled Duty, ſeing there was no ſpecial certain determ 
nat Duty, for which the ſaids Fiſhexwere Kentalled before 3 and the Tac 
being further quarrelled, becauſe the ſame wanted a ſufficient number of t 
Chapter preſcribed by the A& of Parliament, to the Biſhoprick of the // 
(whichis an un-printed A&) for one of the Chapter had not Subſcribed 
Conſenter, but as a Witneſs, and ſome others were not of the Chapter, all 
they had Subſcribed as of the Chapter , for ſome others had ſerved the Cur 
and Charges of thoſe Kirks, the Miniſters whereof by the ſaid A of Par| 
ment were appointed to be of the Chapter, and theſe Conſeriters had not ſer 
ed that Charge, and ſo were not to be reſpeted as of the Chapter. The Li 
Aſſoilzies from this Reaſon, and Found that the Subſcription of that perl 
as Witneſs, who was of the Chapter, was as ſufficient as if he had exprelly cc 
ſented; and alſo ſuſtained the conſent of the reft, ſcing the Defenders offer 
to prove, that they were ever repute to be of the Chapter, and that they 
thir many years by-paſt conſented to Tacks, and other s done of the 
ſhoprick, as theſe perſons who had the Charge of t ces, required 
the AR of Parliament, and as of the Chapter of that rick z and albeit 
thers ſerved the Cure, yet ſeing the Purſuer offered not to prove, that ot: 
were provided to theſe Benefices, by lawful Proviſions, therefore the Ex 
tion againſt the Reaſon was ſuſtained to maintain the Tacks. Ator. Siu. | 
ter. Nicolſow 8& WMowat. Gibſon Clerk, Vid. For this part of the conſent 12 
1633. Forbes, & 19 Fuly 1625. Walwood. 
Naper contra Mr, John Rollock, July 27. 1631, 
Re Naper Purſuing Red wr? of a =P beadef him, at 
inſtance of a Woman called Lyell, to whom the ſaid Robert was v0! 


in a Sunicontained in his Bond given to her, and whereto the ſaid Mr. 7 


_ C Mi > am am oc ca. % 
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The Decifrons of the Lords of Seſſion, 16231. - *603 
was made Affigney, upon this Reaſon, becauſe the Letters of Horning were 
Raiſed and Execute at her inſtance, ſhe then having an Husband,and the Let- 
ters not Raifed' at his inſtance, nor the Charges Uſed and Execute at his in- 
ſtance, This Reaſon was found Relevant, and the Exception Repelled, bear- 
ing, that the Wife might ſeek her own proper Debt, juſtly pertaining to her 
if, without neceſſity to raiſe the Letters at the Husbands inſtance, ſeing the 
Husband did never oppone thereto, ſo long as they lived. together : Likeas 
now the Wife being dead, and the Hugband being living, conſented to the 
WH Chargers Letters, and Denounciation following upon the ſame, which was not 
rſpeed, but the Horning Reduced for theReaſon foreſaid, 


Douglaſs contra Lawder, Novemb, 25,1631. 
N a Contra@ berwixt Robert Lawder of Edringtoun, and Sir James. Douglaſs, 
. the ſaid Robert ſet a Tack of ſome Lands to Sir Fames, upon which Contra. 
l WY he being Charged, ro fulfil the Heads thereof, the ſaid Rebers Suſpends, Alleds- 
"I ing,that the Contract was Conſigned ina Depoſitats hands,to remain undeliver- 
ed,while Sir Fames ſhould fulfil the Conditionsagreed, whereon he condeſcend-- 
end if he did not, the Contra&t to ceaſezand Sir Fames Dowelaſt having reco- 
reed the fame,by ſome unorderly means,the Conditions not being keeped,no 
Execution ought to follow at his Inſtance thereonz which he offered to prove 
ythe Depoſitar,and other Tryſters betwixt the Parties, the time of the Con- 
nt: Ahd che Charger Alledging, that this was only probableby*Writ, or 
Oath of Party,ſeing the Alledgance tended to deſtroy the Contra&, which be+' 
ns 2 mutual Contract, and now in his Poſſeſſion, could not be taken away by 
the Depoſitions of any perſons,except the Parties own Declaration,tor the rea-- 
kn of Suſpenſion rending to deſtroy the Contract, could nor 6therways be 
Aimiſſable,albeic ſometime the Depoſſitars Oath might be raken, ro approve 
tfrurity before it was delivered, when the Party and Depoſitar afe Purſued' 
it Delivery thereof, bur where the Writ-is in the Parties own hands, and the 
Alledgance tends to deſtroy the ſame, it were an unheard of preparative to ad- 
nitthar manner ot Probation to deſtroy itz Notwithſtanding whereof;the Lords: 
found go necefiry to Reſtrict the Probation to the Parties Oath , but Found, 
tat ante 03354, they would Examine the Depoſitar and Tryſters' ex of fitio, and' 
thereafter they would conſider of the Reaſon, Actot: Dunlop, Alrer.. Hay 
Clerk, Yid. Fanueory 22, 1624: Lermonth, and the caſes there, March 4, 
1631, Hay, > SU TY) 
Mr Viliam Oliphant contra E, Mariſhal, Novewb. 26, 1631, | 
He Earl granting Bond to Mr, Wiliam,obliging him to Infett birwinſome 
Oxen-gates of; bis Lands,of the Barony of Strabrock, and to Subſcribe a 
Charter of Feu- holdiag,tor a certainIuty therein mentioned,to be;pdytd theres 


- le allanerly, which was alſo under Revetrſion , and the Earl being:Charged to 
Ve him ſuch a Fen Charter, and Suſpending upon production of a-Feu Char 
rh ln, dexring peyment of the: Few Duty conveened on, nomine feudifirma tantum 
wr "o emnialio onere, demaydeyuel ſervitie,quod de ditFis terris exigy poterit, The 
Urds Found, that this/Charter ſatisfied not the Tenor of the Bondy btcauſe:the 


viatter hore not a Clauſe therein, cam molendinis & multwris,' whereby it the 
ne had beea inſert,the Receiver might be free ofall Aſtriction, arid-Thirlage 
the Lands, Diſponed.to the Mila of that Barony, -whereof the faids-Lands 
Miponed were a part; For the Lord! Found, chat the Bond being: df this'Tenory 
ng the maker thereof to Diſpone the LantsinFev, co beholden of him 
k payment of a Feu-duty allanerly, albeit the Bond bote no more, heickermade 
W Mila gorMulcures,but only propotted the payment of theforefaid Feus 
therefore heveriy he to import” Freedom and Liberatiopat the Feuar 
"Mn all Thirlage of t fe Lands, to that Miln of the Barony, either a/ready. 
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604. » The Deciſions of the Lords of Seſſion, 1621, 
made before the Bond,or to be made any time after the ſame; and that, that word 
(allanerly) ought to produce that effect, and therefore that the Charter ought 
to be made with that Clauſe foreſaid, which may Import the ſame : Neither was 
it reſpected, what the Suſpender Alledged,that this Charter was contorm to the 
Bond in every Point,and that it was not now time to Diſpur, what.that Clauſe 
anent the payment of the Feu-duty only, appointed to be payed,ſhould import, 
for ſeing the Charter bore that Clauſe, it was tree to him to claim the Extent 
and Effect of that Clauſe, when any queſtion ſhould ariſe upon any Deed, con- 
trair or different therefrom,which at this time was not proper to be Agitated,not. | 
withſtanding whereof the Lords Found, that he ought to have Liberation trom I | 
all Thirlage,and char the Charter ought to bear,a Diſpoſition of theLandscum I | 
molendinis & multaris, albeit the Bond bore nothing of Thirlage, Milns, nor 
Multures, but only that word, (a{anerh) as ſaid is, AQtor, Preſens. Alter, Nie | 
4 


colſon, Hay Clerk, Fid. Fuly 13, 1632. E, Mortoun, and the Caſes there. 


L. Conheath contra L, Earlſtoun, Decemb, 6, 1631, 
| ey cone being made Afſigney by KatharineGlendinning,to certainGoodstzs Ml 1 
ken from her by Ear/Fown,and Purſuing Eariſtoun tor wrongous Introwiſe t 
ſion therewith, as is noted, Fuly26. 1631, The Defender 4lledging,that the 
Cedent was Rebel «t theſame time of themaking of chat Afſignation,and ſtood 
Rebel before the making thereof, and continued Rebel yet unrelaxed, ſo that 
the Afſignation is null, ſpecially ſeing he has obtained the Gife of her Eſcheat, 
and Declarator thereupon, which muſt Liberat him,and prefer him to the Aſlig- 
ney, The Lords Found the Exception Relevant,notwithſtanding the Affionati- 
on boregtobe made for onerous Cauſes,and that the ſame was made, betore the Gift 
of the Cedents Eſcheat was Diſponed, and before the Intenting of any Decla» 
rator thereupon; and albeit the' Declarator thereon was recovered fince the In- 
renting of this Purſuit,at the 4fhizneys Inſtance, in reſpect whereot he Replyed, 
that the Exception ought to be Repelled, yer the Aſſigney before the Gift w: 
granted, was ever in bona fide totake this Afſignation,notwithſtanding of the R 
bellion, which was never made publick, and whereof the 4ſſigney was probab 
ly ignorant = notwithſtanding whereof the Donatar was preferred, andthe Ex 
ception Suſtained, Partibus ut illic comparentibus. Vid, ult Fanuary 1628. L 
Clegborn,and the Caſes there, Feb, 26,1633, L, Conheath. Decemda8.2639 
L. Copringtoun, Feb, 2,1632, Lindſay, March 8. 1631, Macdowgal. 


Grierſon contra Gordon of Troquhen, Decemb, 7, 1631, 
Na Redemption of Lands conform to a Reverſion, The Defender Alled 
ing, that no Declarator could be granted, betore the Money, whereupont 
Lands wereRedeemable,with the Annualrent of all years ſince x Conſignatior 
were Exhibite to be given unto the Defender, And the Purſuer Replying, tha 
he could nor be compelled thereto, ſeing he had Configned the ſame accordit 
to his Reverſion,in a Reſponſal mans hand, within the Paroch,as the Reverlic 


appointed, where it has ever ſince remained, unuplitred by the Purſner, 20d hg too: 
has no power to compel the Depoſitar ro Exhibite the ſame, The Lords FouoQil the | 
that the: Declarator of xedemption ſhould proceed, but before Excracting « - 


Sentence, the Money ſhould be Exhibit to be given up to the Detender; 4 
therefore they. ordained Letrets tobe direct at the Purſuers Inſtance, and alſo 
the Detenders,if he pleaſe ro Charge the Depoſitar to Exhibite the ſame,tot 
effect foreſaid:''Bur the Lorgs Fonnd the Purſuer was nbt aftricted in any Al 
nualrene for the Money fince the Conſignation, ſeing it was never Alledged,th 
the Purſuer had uplifted the ſame, or made any uſet f, bur chat it as lye 
Kill in the Depoſicars hands ever fince.Actor, MiUer, Alter. Gilmor, ey GET 
_ Fuly 25,1623, contra Fannary 21,163 24 berwixe theſe Ho 
I1ES, ' ($24.4 | J. = 


The Deciſions fo the Lords of Seſſion, 163i. Go 
L. Cle3ſh contra Sanders, Eodem die, _ 
Na Redemption, whereof the Reverſion was produced, brydled in the Date; 
and the Defender Alledging, that no Proceſs could be granted, while the 
fame were diſcovered, that he might ſee the Date, and whole Contents thereof: 
4nd the Purſuer Replying,that the Detender ſhould Declare, if he had any Diſs 
charge thereof,and ſhould condeſcend on the Dare of the Diſcharge, which being 
done ſimul & ſemel, he was content that the Date of his Reverſion ſhould be 0+ 
pened, as is uſually done in Improbations, The Zords Found, that nd Proceſs 
could be granted while che Date of the Reverfion were ſeen, and that the De- 
fender could not be cormpelled to Declare, it he had a Diſcharge thereot,or con- 
deſcend on the Date thereot,bar that he might do the ſame, or not,as he himſelf 
pleaſed; tor there was no more reaſon that the Date ot his Reverſion ſhould be 
keeped obſcure,northat the Date of any other Obligation,or Writ, whereupon 
Actions are founded, ſhould be (0 keeped, and the caſe ot Improbation is not a- 
like, where the Purſuer calls tor the Defenders Writs ofttimes ad fundandars lis 
tem,and therefore there is required mutual condeſcending, Actor, Nicolſon, Al- 
er, Stuart, Hay Clerk. Yid, Decemb, 8, 1631, betwixt thele patties, 


Scarlet contra Paterſon, Bodem die, ,  _ 

Elen Scarlet having Compryſed trom Fohn Paterſon, a Tenement,the Le- 
H gal whereot was expyred, before which Compry ling, the Lands were bur- 
dened with an Annualrent, which ethauſted almoſt the yearly Profit of the Land, 
nd Mails thereot:She,afcer Deceaſe of her Debitor, and expyring of the Legal, 
Purſues the Son of her Debitor, as behaving himtelf as Heir to him, to make 
pzyment to her of the Sum, for which ſhe had Compryſed; and he Alledging, 
that by the toreſaid Compryfing, ſhe muſt be repute {atisfied,and cannor rerura 
to ſetk perſonal Execution tor that Debt, whereoi ſhe was (atisfied by theCom- 
pyfing,the Legal whereof was expyred,and ſo ſhe was become Heretrix of the 
Lind, unleſs ſhe would Renufice, and Reſign her Compryſing and Inteftment 
blili modo, And the Purſuer Replying that the Compryling cannor hinder the 
Creditor to ſeek paymetit, and touſe all competent means to obtain payment, 
beides the Compryfing, ſeing the ſame is unprofitable to her,through thebur- 
dening of the ſaid anterior Tnfettment of Annualrenr, and ſhe needs got Renunce 
theCompryſing,but being pay'd ſhe ſhall&enunce the fame: And theDefender 
Duplying, that albeit the - Annualrent ſhould exhauſt the whole Mails of the 
Lind, (which was not grahted )yet the HeretableRight thereof ſubfiſting in the 
Compryſers perſon, was more worth than the whole Debt of the Compryſing; 
The Lords Found the Compryfing, although expired, hindred not the Com- 
pyſer to Purſue the Heir of her Debitor tor that ſatne Deb ; and that not» 
ithſtanding thereof; ſhe mighr bbtain, and ſeek Aion und Sentence againſt 
lim therefore, co the eftect ſhe might Compryſe the Heirs Lands, ard Poynd 
tis Goods tor her (atistaQion ; But Found, that ſo wn the ſaid Compryling 
Rood Unrenunced by the Purſter, whatever Senterice ſhe ſhould tecover again 
the Heir;that ſhe ſhot1d not be heard touſe any perſonal Execution thereupon; 


3 
tther of Caption; Warding, or Hotning but only Poynditig of his Goods, of 
Appryfing of his Lands; as ſaid is, Actor, Canninghameand Scar, Alter, Stuart 
nd Primroſe, Scot Clerk; Vid, pen#wlt Fannary 1628, Meldrum; Ditember 16; 
632, Chiſholm: | Sigh #2 evo mans: oh | 

L.-Ciesſb contra Sandevs, December $, 1631, 80 I. 

[Xthe above-written Cauſe of the Laird of Cleiſh, rhe Lords Suſtained the 

[ Premonition, made by'the Procarator,Conſtiruce to that effe&}, albeirar char 

ine of the ufing ot the Order, the Ptocuratory was ribt Read ad ſhown,with- 
Which had been done,the Deferider Alledged, the Ordercould oorbe Fo 

wnlully uſed which was Repelled (eibg how the Conſtituent affirmed the Pro- 

| Gg283 curatory, 


bob The Decifoons of the Lords of Seſſion, 1631, 


curatory, and Deed done by vertue thereof, and when the Premonicion wx 
made, the Party enquired not for the Procuratory, nor defired to ſee ir, or tg 
have it Read : Items, a Serviceof oneas Heir to him, to whom the Reverſion | 
was granted, being Deduced before the Baillie-of the Regality of Dumfermling, 
was Suſtained, albeit it was not Retoured to the Chancellary, ſeing it was De- 
duced before the Baillie of the Regality of Dumfermling, who has theirown h 


Chappel,and ſo ig wasnot neceſſary to be Retoured to the King's Chancellay, I , 
Partibus ut ſupra comparentibss, Vid. February 7, 1628, Maxwel, Fuly 2, 1 622, MWg! 
L,Tkornidykes, : fl 

Grahame contra Stirling, Decemb, 9, 1631, Gi 


0hn Grahame being Donatar to the Eſcheatof umquhile Fohby Grahame of C4: ty 
J lendar,and after general Declarator, having alſo obtained Sentence ot ſpe. 
cial Declarator againſt Stirling,ReliRt of the ſaid umquhile Rebel,and her ſecond I ;}; 
Spouſe for his Intereſt, for certain particulars,for which ſhe was conveened,asin- Wl ;4 
tromerted with by her,after her Husbands Deceaſe, and which were referredro WW i, 
her Oath, and whereupon ſhe was holden as conteſt upon her not compearance, Wl ;}; 
after Citation z which Decreet being Suſpended, and craved to be Reduced,be- wh 
cauſe it was given againſt her,ſhe then being dwelling our of the Countrey with Il ci 
| her Husband and Family, animo remanendi,and ſhe being only Cired firſt bythe 
rincipal Summons upon chreelcore days, o_ it to her Oath, and by the 
econd Summons upon 15 dayes,by W arrand of the Lords Deliverance, where- 
by it came never to her knowledge, ſhe therefore defired to be Reponed tothe 
eiving of her Oath + And the Donatar Replying, that herabſence out of the 
Countrty could not excuſe her, ſeing ſhe was Summoned upon 60 dayes firſt, 
anJ then by the Lords Deliverance on x5 dayes, conform to the Praick and 


Form of Citations, uſed againſt all Patties out of the Countrey, againſt which WI 1 
to Repone Parties, it were to invert the whole Order of Proceſs,and Parties Se- Wl tx: 
curities, The Lords not the leſs Reponed the Woman to her Oath,as if Decreet WM &&e 
had nor been given, & albeir ſhe was not ptelent, they aſſigned a day to Exhibit Wl (, 


her to give hat Oath, & Declated what ſheDeponed, ſhould not work againſtthe 
Hosband, bur againſt her ſelfand her Goods, in caſe ſhe ſurvived her Husband, 
and azainſt the Husband after her Deceaſe, in caſe he ſurvived her, ia (o far as 
he ſhould be found ro meddle with any thing pertaining to, her, after her De- 
ceafe,and wherein he ſhould be Debitor to her,and no furtherz and if the Party 
' Pleaſed to chooſe any orher manner of Probation, rather than her Oath, The 
Loyds granted the EleRion to the Donatar, to chooſe the ſame as he pleaſed i 
his option. AQor, Nicolſon & Chaip, Alter, Stuart & Crarg, Gibſon Cletk, 


| Bennet contra Bennet, December IO, 1631, 
Fa Turnbul of Barnhibhaving Wodfet to Ragwel Benmes, (ome Lands un 


der Reverfion, and within the ſpace of a year, or leſs. after the Date of thi 
everfion, having Impignorat to the ſaid Rags! another peice Land, tor (Su! 
leat ro the ſaid Fohn Twrnbul, conform to his Bond, granted thereoneo the ia! 
Ragael, in which Bond, the ſaid Fohn Turabul was obliged not to uſc a6y C 
der of Redemption, of the prior Wodſet Land, by.verrue of the laid Reve 
ſion thereof, except he alſo Redeemed the other Land, Iaipignorar, 
and that no Redemption or Order ſhould be lawtul, except both the {and 
Redeemed fmsl,and both the Sums Configned:The ſaid Fohn Twrwhil WS: 
Order tor Redeeming of the. ſaid firſt Land, . conform a Reverſion grant 


thereon z. and. after the uling of the Order diverſe he makes Mr, #91454 
Bennet Aligney. to, the faid Order and 1 py his Right rl ax 
him, whereapon che Alligney Intenting- Derlarator-of Redemptionupo®® _ 


Order. The Defender compearing, Le aaa the ſaid Bot 
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0n,contained in the ſai Bond, which he Alledged,asie would have been eompe: 
at to have excluded the Gedent, who granted the Bond with the ſaid Provi- 
00, if he were infiſting on that-Order,fo it behoved to meet the Aﬀigney made 
tochat fame'Order: And the Purſuer Replying, that this was a PaRtion, extra 
pus Reverſionis,done long after the Reverſion,and fo cannor be repute a part 
1 Wl thereof,and which could not have been obtruded againſt the granterof the Bond, 
- W gho inthe uling of the Order of Redemprion, was obliged xo nothing,bur rorhar 
» WM vhich was wichin che body of his Reverſion, and which he has pundyally ful> 
filed ; far leſs can ir, be opponed againſt the Purſuer, who is Aſſigney, and 
Singular Succeſſor, ſeing alſo his Author is Reſpanſal co fulfil his Bond, The 

Lirds Found, ſeing the Aſſigney who Purſued, Infiſted to have Declarator up+ 
on that Order, which was uſed,not by himſelf, but by his Author, who granted 
the Bond excepted on, that therefore the ſame which mighe have been propon- 
ed againſt che uſer of the Order, was competent againſt the Aſſigney thereto, 
or the Order being uſed by the Cedent, the Excipient quarrelled the Order, 
that that Order could not be Suſtained, who ever was the perſon uſer thereof ,in 
which caſe the Purſuer Inſiſting on that Order, he is not to be repute a Singular 
fuccefſor; whereas it he as Afigney to the Reverſron, had uſed an Order at his 
onn Inſtance, eo caſs the Bond would not have mer him; Therefore the Zerds 
Found, that betore any Sentence of Declarator ſhould be prononunced ups _ 
Order, that the Redeemer by vertue thereof ſhould Confagn in the Cler $ 
tands,to be om up to the Defender,that Sum contained in the ſaid laſt Bonds 
But they Suſtained the Order as lawful,and would =3Y gr the Party to. uſe a= 
y new Order of Redemption, the Sum being Configned. Aor. Mowat, Alters 
191 Gibſon Clerk, Vid, Fun 25. 1643. The Lady Sinclar andthe caſes there, 
lathis ſame Proceſs of Bennet againſt Benner, the Defender proponing another 
Exception on another Bogd, by which, he towhom the Reverlion. is granted, 
er the Reverſion, granted him to havereceived 280 pounds from the Defen- 
(er, and obliged him to repay the ſame at Whirſanday 1618, otherwayes he Re- 
maces the Reverſion,and the ſaid Sum not being payed;and the Order uſed by 
lin,before the ſame 37hitſwnday Therefore as this would have Excluded the 
terof the Order, ſo ſhould it exclude the Purſuer, inſiſting upon chat Order : 
Likes he Alledged, that by the Contra of WodſetT.ybelled,ic was Provided, 
that oRedemption ſhould be uſed, while he were Retounded of all his Coſts, 
Skiths, and Expenſes, Deburſt by him,in Twr»buls default, and he had Deburſ- 
elthe Sum of 280, pounds, Zrgo the ſame ſhould yer ar leaſt be repayed.- 
The Lords Found, that ſeing the Renunciation of the Reverſion was not, Regiſtrar, 
eonforin to the A of Parliament, that the Alledgance thereupon could not he 
_ againſt the Purſuer,who is a Singular Succeſſor, albeit it might haye 
tat againſt the Maker of the Bond: And alſo Repelled the other, Alledg- 
ace, ſeing the Sum of the Bond being borrowed Money, could notcomeaunder 
the Clauſe of the ContraR, anent the Expenſes, whic was of another nature: 
And alſo Found, that it could not be proponed againſt this Aſſigney, Purribus 


# ſupra, ar 
Laird of Whittingham contra Lady, December 13. 1631. "IFAD 
He L, hittingham being Provided: to the Fee of the Lands of Whittin- 
'E gbamgafter the deceaſe ofthe Laird bis Author, Purſues the Lady Rcli& 
l his (aid Author for Contravention, ſhe being, Charged and Bound », imp 
Lw.borrows, upon this Deed, that after her Husbands deceaſe, ſhe had Ti - 
bla part of he Lands, wherein be was Infeft, as ſaid. is. And ſlis Alledging, 
Ut that was no Deed whereupon Contravention,could be Ipferred,, ſcing 
Gere was no Violence qualified, to have been committed by her, ad the 
fion 
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Tiling of that Land, wherein her Hugband died Poſitfor, arid was in 
Ggg84 
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fion ever befbre;colild nt cauſe her'to iticur the 'puiti of breach of Lay.box. 
rows, ſpecially ſeitig ſhe was Tnfſt in” C6nfimAaFee, in the Earids lybelleg, 


which'lay 4 confleid with chit Piece thereof, whithis Alledget to have been | 
Tilled by her, and* Alleged peribining's e8/Putſier; ſ thav er&beingno *Y 
Declarator, rior trytil taken, whethet this Laid pertained to' the” Pirſuer, or 
was e&tnprehende@in Her Infeftinerit; before that'was Declared; fe could not M 7 
be found” to have Contraveened; by dottip the Deed forefaid: Anu the'Purſy. , 
er Replying;' that the! Tilling of the Pirſuers' Ground was enbiigh to infe  j 
Contravention, whereto ſhe had q6' Rights albeir- there waF no' Violence p 
otherwiſedone by her; ſpeciallyſcing after ſhe'big tilled, the Purſuer having M « 
ſowed: the Eand' ſo Tilled! up! by Het,/ ſhe” didf thereafter ſow the' and over M 6 
apiinz' atid-whete' ſhe Excepts ujoti' her Infeltment' of Conjurid fee; the fatne M 1 
canijor firniſh her a' Right tothe Lands lybelled, becauſe her Infeftment can. M «© 
not exterid' toithe' ſame; ſeihg' Be Corirtatt of Vatiiape', which is the War. M 7 
rad of her Infeftmetit Provides Ber roBenfeft in the Lands; atthartime See v 
iti ASker dale, And'true it is, that' this Pitce of theſt Lands, for tilling where. MY 6 
of thiis* Cotitraveritivh is-cravtd;; wabnor then} ſet out'in Aikers; but was li. p 
boure@ BY the Laitds of Whiringhzm'at that rittie, and fire with'their ownlifſ p 
Goog.and in'Manfing, 8&anbther att ehere6f was then'ſetour in Aikets,whi IM 
ſhe pofſetfes, as her Conjures, a@ cantive claitn the other Part of chefs «1 
Larids, ſpecially ſtifig' in this fartie Contratt'of Marriage, her Avsband isoblig4l t 
ed'to'ritake' her' C6hjuti-fee Latideworth'18'Chalders Vieual; ant the frnelYl x 
are worth, and were'thett worty? chit! yetrly Duty, by and befides this Piece th 
Laritf n6Ww Controverted TReDeftdder Duplytngs that herContra4 of Mar + 
, riage miftextend coal! chir Liantlstybelied, albUt the words thereof bear heel D 
to' b& appoltited, Toby Wfeft in tht faitts Lants,, with this AdjeRtion, viz tr 
Preſently S# out in 4tkhers, fot this is no TaxativeClaufe, to reſtrict heel j; 
Ripht ro that Part thiereof, which was then ſ6'Set out in Aikers, and to ex |: 
clude ber from the reſt, if atry was'in” Manfirig, utifet oot' i Akers (eing ſhe il tt, 
appottited to be Inftftin tile Eatids ihtefinitely and toraflyatidis not reſtrict ce; 
ed toarly Patt thereof, by atly fimititig word which woti!d have been (ct down «4; 
expteſly; if it had beeti fo intended By (ottie word, to import the fame, as af (,, 
lahethy; or ih ſo far as #t toads Set dit i Athers, and the Words ddjeded, ar & 
only, Demonfrarive ard! riot Reftritive, as the Plirſier wotile titat ; An 
further rortmove al 'Doubt, (ht 6ffers tb'ptove that all dHeLands, ard part 
culfy this Parcel lybelled; was$t ont fn Aikers; thetime 6f theſaid Corttatt [ 
and fo ſhe being to thaitiedic het! Ihfeftirient acid Corttratt of Marriage, onghbl - 
to be preferred it! Probart6n , atid flie defires' tht Loyd, itn reſpect there is 1Quy 
Vice, and that” het tnfeftment it fiow diayyn itt eueſtion; ro-gritit Cott Fy 
miffib#t co (6the of thelf Number" to viſit thts Otbutid, 2nd to rakefuch cvenjs p. 
rerit Ttyal, asrhie verity thay be Kt6wi, Ra che" £ords, beforettighl -* 
CatifbwereDbcided;, The Lu dr fuſed" the Vilſtarion, and Foutld that cle. - 
would' prefetitly Decide thisCaulf; und they Repelted the Exception dtd Duel | 
P'Ys in reſpe& of the Reply, which they admitted to the Purſuers Provanct ig, 
or they. ſi tained the Deed of Cotttravetitioii; Mbett there wasno V —m 
lybelled, and Found theſe Wotds of the Cotitta®?, #62. preſent ſer obtiv Aer il | 
not tobe Demonſtritive, but to be Taxative, and toreſtHi@ Het Secotityto (WF | | 
much of theſe Lands, as were ſet our iff Alkets, and not ro'Aty futther. ANN: 
where the Lady Duplyed, that all was then ſet owt it) Ailkers: The Lord preg}. 


the Purſuer Replying,that a part thereof, Wai rhett in" rH Maſters handny 1 
laboured ih Manſing, Actor, phtig & Craig, Alter, Nicolſon 8 Mond. n 
oh. Clerk: Yid. Feb. 15.1634. Mirray, | 
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Doftor Kincaid contra eMlexander Aikenhead, Decem. 1 5. 1631. 
N a Redudtion at the DoCtors Inſtance of a Decreet Arbitral, Pronounced 
betwixt them, by Mr. Thowas Sydſerff , and Mr. John Maxwel, upon this 
Reaſon, that the ſame was »ltra vires Compromiſſi, and that there was no Claims 
given ing for the Submiſſion was of all Controverſies, Queſtions, Sums of Mo- 
ney betwixt the Parties, and what either of them ſhould do to others there- 
anent 3 And the Judges hasDecerned the Doftor to Renounce a Bond of Five 
Hundred Merks, being.an Heretable Bond owing to him, by the ſaid Alex- 
ander Aikenhead:and alſo toRenounce an Heretable Infeftment of an Annualrent 
of Fiftie pounds, which he had out of the ſaid Alexander his Land in Edin« 
burgh, Redeemable for five hundereth pounds ; which two particulars were ne- 
yer queſtioned betwixt the Parties, nor mentioned, eſpecially in the Submiſli- 
on, neithex can they be drawn under any word of-theSubmiſhion, being of the 
Tenor foreſaid, The Defender Alledged, that the Decreet was good, not- 
withſtanding of the Reaſon, and not ltr wires in reſpe& the Submiſſion gave 
them power to Decern anent all Queſtions, and Sums Controverted betwixt the 
Parties 3 So that albeit the Arbitrators had never taken in any Claims fromthe 
Parties, yet upon their own Conſcience, they might have Found, that any of 
the Parties ſhould pay to others ſuch Sums, as they ſhould think Reaſonable, 
that being within the power of the Submiſſion 3 and as they might do that, fo 
they might very well Decern in place thereof, the one to quite an Heretable 
Right tothe other, in ſtead of payment of Moneys. And the Purſuer Replying, 
that albeit the Submiſſion gave the Judges Power to Decern Sums of Money, as 
they ſhould find due in Reaſon, yet under that Clauſe they had no power to 
Decern uponHeretable Rights, which were neither Submitted, nor any Pre- 
text or Claim made thereto by the Party, to whom the Judge has Decerned the 
Feretable Right to be Renounced. The Lords Afſoilzied from the Reaſons of 
ReduRion, and Found, albeit the Submiſſion was of the Tenor forefaid, yet 
that theſaids Judges had notDecerned wltra vires compromiſſz,albeit they had De. 
cerned upon the Heretable Securities of Lands, as the ſame bears 3 but ſuſtain- 
edthe Decreet, and Found the not giving in of Claims, albeit it had beeri 
{o,no cauſe to infringe the Decreet, ARor. Aduocatus & Howat, Alter. Stuart 
& Burnet, Gibſon Clerk. 


Lo. Loudoun contra L. Capringtoun, December 17. 1621, 

0, Loudoun asAſſigney to Jobs Baird,to whom the L.Capringtoun had Set a 
Tack of his Coal-heugh of for the ſpace of a year, for payment 

d Twelve Hundreth pounds yearly,and payment of ſome yearly Loads of Coals 
to his Houſe, Purſuing Aion of EjeRion of the ſaid John Baird, before the 
Expiring of the year of his Tacks And Capringtoun Alledging,that this Cauſe was 
Preſcribed, this Aion not being Interited within three years, after the com- 
itting of the Alledged Deed3 And the Purſuer Replying , that the Cedent 
had Debito ztempore Tntented Aion of EjeQion, before the Baillie of Xilei?uart, 
wherein the Defender had Compeared by his Procurator, and produced Horn- 
lg, todebar the Purſuer ab agendo, which he referred to the Defenders Oath 
ww preſents and the Defender Duplying, that the Reply was not Relevantly 
Ulified this way,to be proven by the Defenders Oathz for nothing can inter- 
fi Preſcriptiongbut a Summons and lawful Citation : forhis Compearance, to 
r the Purſuer by Horning, could be no ons, if the Party had 


, Or ſhould be Relaxr, to quarrel the Citation, as not lawfully made, of 


0 Improve the ſame, or to Alledge,that he was not ſubje& to that JuriſdiQion, 
0 which he was Summoned3 ſo that to proveby his Oath, that his Procura- 
"produced Horning againſt the Purſuer in chat Cauſe, without Produdi- 
Ut the Proceſs, could be no A” the Purſuer Triplying; _ 

H c 
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he referred to his Oath,that the Cedent had IntentedAQtion del#to temwpore,8e that 
he knew the Citation,aad thereupon gave Direttion to his Procurator to Com. 
pear in the Court, and produce Horning againſt him, which ifhe confeſs, Was 
ſufficient to Interrupt Preſcription, howſoever now that Proceſs was milcarried, : 
and not extant. And in reſpe& thereof he Anſwered, that he could never Im- 
prove that Citation, ſo acknowledged by himſelf: notwithſtanding of the which 
Anſwer and Reply, The Lords Found the Exception Relevant, and that the 
Adion was Preſcribed, and that the Interruption was net Relevantly qualified 
by the Parties Compearance, as ſaid is, albeit it were grinted; ſeing nevertheleſ | 
thereof he might quarrel the Lawfulneſs , or Truth of the Execution 3 and ne 
therefore the Purluer paſſing from the Violent Action of the EjeCtion,he retrin- P 
ched the ſame, tocrave Re-poſlicfſion of the Coal, and of the common and 

ordinary Profites thereof, and ſoughtno Violent Profites. And the D-fender 

Alledging, that ſcing the EjeQion was Preſcribed, as is Found 3 therefore he 

could not ſeek to be Re-polleſt now, ſpecially there being five years expircd 

fince the Alledged time of the Tack of the Coal, Set to the Purſuer,was run out, | 
ſo that wherethere was no Eje&ion, there could be no Re poſleffion, neither 

could there be any Profites ſought, where the Deed of Violent EjeQion was 
Preſcribcd; but the moſt that the Tackſman could ſeek in Law, was the damnage 
ſuſtained by the Purſuer for not bruiking, during the time of his Tack, And 
the Purſuer Replying, that albeit the Action for EjeQion, was Preſcribed, yer 
thisA Qion to be reſtored againſt the Need unorderly donczand for the ordinar. 
Profits, is not Preſcribed, albeit the Violent Profites cannoc be fought. The 
Lords Found where the EjeQion was Preſcribed, ſpecially after fo long a time, 
after the yearly Tack was out-run, that there could 'be no Adtion, for re- 
ſtoring of the Purſuer, or his Cedent, tothe Poſlefſion of the Coal again, nei- 
ther had he AQiion for the Profites z But the Lords Found, that he had good 
Adtion to Purſue for Damnage and Intereſt, ſuſtained by the Cedent, ſincethe 
time of his Diſ-poſſeſſion, to the time that the Tack was out-run; for the which 
Damnage they ſuitained this ſame Purſuit, ſeing the Purſuer acclaimed the Pro- 
fites, as the Damnageforeſaid, and which the Lords Found he might do.Acior, 

Nicolſon 8 Stuart, Alter. Aduocatus & Cunningham. Gibſon Clerk, Vid, Fuly 

26, 1631. Maxwel/, 


Auchterlonie contra Oliphant, Eodem die. 

© — left TutorTeſtamentar toJobn OliphantaPupil, by thePupils 

Father, Purſues Lawrence Oliphant, who had Married the Bairns Mo- 
ther, for delivery of the Pupill to him; And the Defender Alledging, that he 
was Tutor-Dative lawfully made, and gifted five years or thereby, before this 
Purſuit,& bad made faith,and found Caution,and was in poſſeſſion of the Bairn 
conform thereto, and had ſenſyne adminiſtrat the Bairns affairs, ſo that the hk 
Purſuerceaſing to accept the office,or to adminiſtrat now by the ſpace of ſeven Wy 
years after the deceaſe of the Teſtator, he could not now be heard as Tutor to 
ſeek the Bairn, but he as Tutor-Dative ought to be preterred to him,and con- WM; p: 
tinue 1n his Poſſeſſion; the Lords notwithſtanding of the Ceffation of the Tu- ret 
tor Teſtamentar, during the foreſaid ſpace of 7 or $ years, and the Defenders WJ 1... 
Tutory Dative and Poſſeſſion,Repelled the Alledgance, and Found, that the wr C 
Pupill ſhould be delivered to the Tutor Teſtamentar, againſt whom they fil un 
Found, that there was no Preſcription for his Ceſſation, quia quamdiu /per61ur WY | . 
Tmtor Teſtamentarins, non eſt locus D ativo,neque legittimo; and the rather this was BY; * 
Found, and the Tutors Teſtamentars Ceſlation found excuſable, becauſe the ad 
Minor in the mean time had no prejudice in his Perſon, Lands, and Goods, mich 
and that his Mother was living, except within the ſpace'of half an year, before ty 
the Purſuer Intented chis ARion 3 (o that ſhe having-the whole, or moſt par + 
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of his Eſtate, and of her Motherly affeQion intertaining her Son, he ceaſed to 
trouble her while ſhe lived, and after her deceale he Intented this Action a- 
cainſt the Detender her Husband, Actor. Alter. Cheap. Hay Clerk. Vide 
6 Jul 1527. Campbell and the Caſes there, 22 Feb. 1628, Colquhoun, 29 June 
1632, [rwing. 15 july 1631. Grant, 


Meinzies of Caſtlehill contra L. Caſhogill, December 20. 1621. 

He deceaſt Meinzies of Caitlehill being Cautioner for Dow- 

glaſs of Caſbogill,and tor his relief of the Sums payed by him as Cautio- 
ner, Compriſing CaſhogilsLands;after the ſaid Cautioner his deceaſe, his Heir 
Purſues the ſaid Principal for payment of this Sum, and Annualrent thereof, 
y and while the re-paymcnt, and of all years fince his Fathers Deceaſe , and 
the Defender Alledging, that this Kelief pertained not to the Heir of the Cau- 
tioner, ſeing it was ſought,not by vertue of the Compriſing Deduced by the 
(utioner in his lifetime,but bya Perſonal Purluitgat the inſtance of the Heir of 
he Cautionerz whichRelief ſo ſought was not proper to him,but pertained to 
he Defunas Exccutors, who Purkaed not therefore, The Lords Repelled this 
Alledgance, feing they Found this Detender,who was Debitor,could not com- 
retently propone the ſame, and the Executor diſtreſt himnotz Likeasthe Heir 
offered Caution to warrand him at the Executors hands, which the Lords Found 
ficient. Actor, Burnet, Alter. Scot Clerk, Vid, 10 Julz 1629. Wards 
ly and the Caſes there. 18 March 1630. Hart, 


Mr. Andrew Skeen contra Betſon, January 17. 1532. 
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; NeBetſon being Tennent toMr. AndrewSkeen,and having granted to him an 
_ Obligation for ſome Money,as the price of certain Farms, which he was 
ji. Wwle to pay to him ; and having thereafter 1-fc his Ground, the ſaid Berſor: 
d Wirezfier falling Heir to a Burgels of Burnt-[/ard, who had both Moveable 
\s Wirſhip, and Tenements pertaining to him Heretably in Burnt-Jſand; he Dil- 


pones all his Right,both of the Lands and Moveables, to his Son in Law, where- 
ty he was unable to pay the ſaid Mr, Andrew Skeens Debt, having no other 
r, W026 nor Gear, but that which fell to him that way : And thefaid Mr. Andrew 
ly taving-Arreſted the ſaid Heirſbip, in the hands of the Relict ofthe ſaid perſon, 
lvwhom he was become Heir, and deſiring the ſame to be made forth-com- 
ng to him for his ſaid Debt 3 and the other Party Aſſigney claiming the ſame, 
by vertuc of his ſaid Diſpoſition, which preceeded the Arreſtment, which he 
ils Alledged was lawful to give him Right thereto, ſcing the Cedent was never 
h bankrupt, neither had the ſaid other Creditor done any Diligence, to recover 
wy _—_ from him, whereby he might not lawfully take the ſaid Diſpoſition, al- 
S It it had been granted to him ex donatione, and without Cauſes onerous, 
Whereas the ſame bore to be for Sums of Money 3 for the Maker was neither 
bankrupt, nor at the Horn, nor ever Charged to make payment, ſo that the 
of Dyvoury could not be obtruded conveniently in thiscaſe , & the other 
tatyobtruded competently the ſaid AtofDyvory,which heAlledged to militate 
a or him againſt this Party, ſeing the Diſponer, albeit he was not at the Horn, 
= || he;by making of the ſaid Diſpoſition, was become in effe& a Bankrupt, for 
he tereby he hath denuded himſelf of all which he had: for he had neither Goods 
_ or Gear whatſoever, but only that which he had fallen to asHeir, and which 
pA Ellunder the ſaid Diſpoſition, and which was made by him to his own Son in 
_ law, and ſo inter conjuniFas perſonas, and without any Cauſe onerous ; at leaſt 
the ary Cauſe onerous was, it was not equivalent to that which was Dilponed, 
od ad therefore it could not agree with Gonſcjence that he ſhould bruik thae 
fore "0b was Diſponed (except in ſo far as, might proportion his Debt, if an 
part tuly might be qualified) and that the other Party ſhould want all. The Lyr 
0 ; Hhhh 2 Found, 
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Found, albeit the Debitor was not Rebel, nor yet that the Creditor Mr, 4,. 
drew Skeen had uſed any Diligence againſt him before this Diſpoſition, yet ſ. | | 
ing the Diſpoſition extended to all the Goods he had, and thatthe other Pax. i | 
ty,to whom the Diſpoſition was made, could not Alledge, nor Qualifie,that the I p 
{ai4 Debitor was anſwerable in Goods or Lands to pay the other Parties Debi, I , 
beſide the Gear Diſponed, that they would only ſuſtain the ſaid Diſpoſition, t 
to givethe Acquirer thereof preference pro tanto, in ſo faras he ſhould ſhew the ; 
ſame to be acquired for a juſt and onerous Cauſez according whereto it wag 
Found, that he ſhould be preferred to the other Creditor, and not for any fur. W x 
ther ; ſcing in the over-plus the Lords Found, that the other Creditor ought 

to be anſwered, and the faid Diſpoſition ought not to prejudge him therein : 
ſeing the ſame in the overplus was to be repute as a Donationgzor a Deed done ( 
without competency of a juſt price, which in reaſon ought not to be permit- 
ted as lawfully done in prejudice of a lawful Creditor, by the Debitor, who T 
was otherways unable to pay his Debt ; in prejudice whereof he could not gilt 
his Goods iz toturr, and thereby become irreſponſal in hurt of other Creditors, 
alveit not doing Diligence before that Donation : And the Lords Found, the Fr 
onerous Cauſe tor which the Diſpoſition foreſaid was made, might be proven | 
by the Acquirers own Oath 3 which the Lords Found enough to prove, ſcing In 
the Diſpotition it ſelf proported to be made for Sums of Money, Adcor. Baird, 
Alter. Burnet, Scot Clerk. Yid. 22 January 1630. Hoppringle, 6 March 1632, 
L. Garthland, 2 Feb. 1632. Fack. 


E. Lauderdale contra L. Waterſtoun, Eodems die, pe 
N a Removing, the Defender defending with a Tack Set by the Earl's Author 
I tothe Excipient's Father, to whom he is Heir, for Terms to run; and the 
Purſuer Replying, that his Father after this Tack had accepted a poſterior 
Tack, of ſhorter ſpace, and years of endurance, and for a leſs Deep, and which 
Icfs Duty was ever ſince only payed. Likeas in the Purſuers Court, holden by 
his Baillie of thoſe Lands,the Defender hath Declared Judicially, that he bruik- 
ed by vertue of thislaſt Tack, and Renounced all other Tacks, as the A& o 
Court Subſcribed by the Clerk of Court bears. - And the Defender Duplying 
that the Alledged paying ofa leſs Duty, cannot be found any paſſing from the 
firſt Tack, which bore a greater Duty, ſeing he nor his Father never payed 
greater Duty before the Alledged Setting of this poſterior Tack; fo that the 
paying of that Duty cannot beaſcribed to this Alledged poſterior Tack, whic 
they ever only payed before the ſaid Alledged pcſterior Tack was in reruw 1 
tura ; for their Maſter who was Author to this Purſuer, was never in uſeto take 


any more from them than this Jeſs Duty. And further, this is not probable byB kt; 
Wirneſſes, but by Writ, or Oath of Party, totake away his Tack, which 1 
perfected by way of Contra, and Subſcribed by both Parties; whereas h N 
Alledged poſterior Minut is not a perfe&ed Tack, but a Minut for a Tack 
and is only Subſcribed by the Party Setter, and not by the Tacks-man, whc bbie 
Subſcribed the firſt Tack by way of Contra&, and which poſterior Minut ne havi 
ver came in the hands of thisExci pient or his Father, towhom it isAlledged Wo0 Parti 
Set, Nor ever ſawit, nor was itever called in queſtion in the Fathers lifetiwe md | 
Acquirer of theTack.albeit the priorT ack was Set tothe Father 6 his Heirs,thit Der, 
Detender being his eldeſt Son and Heir, to whom the Right of that Tack coulc ug 
only belong; whereas thatAlledged ſecondTack,or Minut of T ack, wasconcelvec ace 
in favours ofthe ſaid Defun&, and a Son of the ſecond Marriage, whereby thi Mort 
Excipient could never have Right thereto, and ſo could not be accepte dr 
him, and whereby it is altogether improbable that the Excipient in the Purſu Page 
ers Court Renounced his prior Tack, and Declared that he bruiked by thi hed 


laid laſt Tack, whereas per rerun naturane he could not bruik thereby, he = 
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ing no Right thereto, as ſaid is, and which cannot be taken away but by Writ, 
or Oath of Party ; and as to the Confeſſion contained in the AR of Court, the 
famine being only Subſcribed by the Alledged Court: Clerk, and not by the 
* MW Party, or a Nottar tor him, cannot be of force to derogat to his prior Right, 
which cannot be taken away,but either by Oath of Party,or as great a ſolemni« 
ty in Writ, as 1s the Writ, which is deſired to be everted thereby; notwith- 
ce Wl (tanding whereof the Exception was Repelled,and the Reply Found Relevant, 
s Wl nd admitted to Probation. AGtor, Stuart, Alter. Burnet, Scot Clerk. Vid. 21 
- Wl Decewber 1638. L. Craigmillar. 


It Halibuyton contra Momeith, Fanuary 20, 1632, 
£ Ne Blair being Debitor to Wiliem Davidſon, in the Sum of 200 pounds, 
Ic whereupon having ſerved Inhibition againſt Blair, both at the Croſs of 


- WI Dalkeith, which is the Head Burgh of the Kegality where the ſaid Blair had a 
0 Wl Tenement of Land and Houſes, andalſoat the Mercat Croſs of Edinburgh, be- 
it ing the Head Burgh of the Sherifidom, within the which the Debitor dwelt 
5 Wl forthe time; and this Tenement of Dalkeith being thereafter Compriſed by Fear: 
Haliburton, another of Blairs Creditors, after the [n':1bition, Momteith as Ailigney 
to Davidſons Right and Inhibition, Purſues ReduQtion of that Compriſing and 
Infefttmenty, as done after Inhibition z Wherein the Lords ſuſtained Reduction 
t this Creditor and Afhgneys inſtance, upon the ſaid fimple moveable Obliga- 
tonand [nhibition, albeit the Purſuer was not Infeft, nor had any real Right, 
and albeit it tended to Reduce the Inteftment and Compriſing in the Defenders 
perſon. And the Lords Found,upon another Alledgance, the Inhibition null, 
becauſe the Tenement Compriled lay within the Regality of Dalkeith; and albeit 
the Inhibition was Execute at Dalkeith Croſs, yet the ſame was not Regiltrat in 
the Clerks Books of that Regality, as the Defender Alledged it ought to have 
been, and is provided by AQ of Parliament 1531. And which AR, and the So- 
kmnities thereby appointed for Executions within Sheriffdoms, is renewed and 

vired within Stewartries and Regalities, by A& of Parliament 1597, And 
which the Lords Found ought to have been Regiltrat; neither Found they it 
enough that it was Execute there, not being Regiſtrat there 3 Neither was it 
ſufficient that the Purſuer Replyed, that it was Kegiſtrat in the Sherift-Court- 
Books of Edinburgh, within the which the Party Prohibite dwelt for the time, 
%z, within the Town of Edinburgh, ſeing he dwelt not then within the Re- 
gality z and contended, that the A of Parliament 1597, required no ſuch Re- 
fiftration, where the Parties dwelt not within the Kegalities 3 which Reply 
vasnot reſpeCted, but the Exception ſuſtained, and the Inhibition found null, 
tor. Hart, Alter. Vid: 30 January 1629. Stirling, 


Greirſon contra Gordon, anna I, 1632, 
N a Redemption, whereof mention is made December 7. 1631. the Depoſi- 
tar being Charged, as was ordained and mentioned the day foreſaid, to ex- 
libite the Money Confſigned, by Letters under pain of Rebellion, and he not 
taving obeyed, by Exhibiting the ſame, nor yet Suſpending the Charge, the 
Party defiring the Lordsto direc Letters ſimply againſt him,to Denounce him ; 
nd it being controverted, if ſuch Letters ſhould be dire ſo ſummatrly, the 
Depolitar not being Called in this Proceſs of Redemption, nor any Compear. 
"ce made for him, but that it was called in doubtyif Horning could ſo proceed, 
Xept that he had been conveened and purſued in ſome ordinar Aion tor the 
, Where it might be lawfully tryed if the Money was really Configned; 
nd remained ill in his hand 3 for as the Inſtrument of the Alledged Configna- 
wnthereof was not enough, nor could not be found enough, it he being pur- 
for the Money, denyed the Conſigning thereof, fo it could not be found 
Hhhh 3 enough 
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enough now, he not being heard nor purſued 434 ordinaria, to be put to the 
Horn for theſame ; Notwithſtanding whereof the Lords Found, that Letters 
of Horning ſhould be dire to Denouncehim, ſing he Suſpended not the firſt 
Charge albeit it was granted only incidenter againſt him in an Action of Re. 
demption, wherein he was not called, nor was a Party. Vid. 14 January 1630, 
Lawrie, 
Helen Scarlet contra John Paterſon, January 25, 1632. 

Carlet Purſuing Paterſon, as Heir to his F ather, by intromiftion with hiz 
g Fathers [Heirſhip Goods, and ſo thereby Behaving himſelf as Heir,to pay hi 
Fathers Debts; he Compearing, and Proponing an Exception, that his Intro. 
miſſion was only by vertue of a Warrand of the Lords, direCted at his inſtance 
craving Inventar to be made, that the Goods might be made forth-coming taa 
Partics having in: ereſt (and that his medling with the ſame upon Inventar, ag 
uſe is,ſhould not make him Heir) according whereunto Inventar was made by 
the Judge and Clerk, to whom the Lords committed the ſame, and which 
Goods were yet extant in that ſameeſtate« And the Purſuer Replying, thatthe 
Detender had intrometted witha Bible,and an Hagbut and Sword,and a Cod,& 
a Boa:d-Cloth and Curtains of a Bed, and had uſed them on this manner, 
viz, by reading on the Bible, and retention in his Houſe of the Hagbut and 
Sword, and by lying on the Cod, and hanging the Curtains about the Bed, and 
by ſpreading of the Cloth upon the Board; which particulars were not given 
up by the Defender, at the making of the Inventar, but were fraudulently left 
out thereof, at leaſt muſt be preſumed to have been done fraudulently, ſeing 
they are not in the Inventar, and the Defender having uſed them as faid is 
(whereby he cannot pretend ignorance) he muſt thereby be lyable as Heir, 
The Lords Found this Reply Relevant, albeit it was not Alledged,that the De- 
fender had Diſponed or Sold any of the foreſaid particulars: And albeit the 
Party Alledged, that the retaining of the ſame, and uſing of the ſame, as was 
qualified, could not thereby infer him to be lyable to all his Fathers Creditors, 
ſeing the omiſſion to put themup in Inventar, might have proceeded from ei- 
ther his ignorance, or that the ſame were not then in his ſight, or that the 
Clcrk might poſſibly have forgotten to Write them up3 and they were of fo 
little avail, and of ſo ſmall importance, that thereby he cannot be made Heir, 
ſpecially ſeing he offered to make them all forth-coming, and that they were 
extant 1n as good eſtate as they were the time of the Inventarz which Duply 
wasnot ſuſtained, but they Found, that they would advert diligently to the 
Probation anent the Deeds of the Defenders Intromiſhon, and to the very par- 
ticulars which ſhould be proven to have been intrometted with by himzand the 
manner thereof, and would thereafter conſider at the adviſing of the Procels, 
if thereby the Defender ſhould be found in reaſon lyable as Heir, or not, to 
which time the Zords ſuperceeded to declare,ithe ſhall be thereby Heir,or not, 
and what it ſhall import, Actor, Cunninghame, Alter, Stwart. Scot Clerk. Vid, 
15 Fanuary 1630. Clegborn, 

Kaidiſlie contra Zawder of Whitſlaid, Eodem die. 


| he ſaid Zawdey being conveened as Heir to his Father, for payment of 
a Sum contained in his Fathers Bond, and for verifying bim to be Heirs 


a Decrect being produced, given at another Parties inſtance againlt the ſame 
Defender,being then Purſucd as Heir to hisFather; by the which Decreet he | 
Decerned as Heir to him, being found proven by production of a Sealin gIVe 


to him, as Heir to his Father; which Decreet proceeding upon the ſaid 
bation, the Lords Found, proved this Party Heir in this Proceſs, and that thera 


was no neceſlicy to produce the Scafin,nor no other Writ, except the mor 
z 
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"ect, to prove him Heir, ſolong as the ſaid Decreert ſtood-unreduced : albeit 
+«DefcnJer Alledged, that that Decreet wasgiven againſt him, being abſent, 
id for not Compearance, and that dedut72 in uno p: oce(ſu non probant in ali, 
\ res inter alios Judicata aliis non nocet, and that if the Party will produce the 
fin uſcdin the other Proceſs, he will offer to improve the ſame 3 for he Al- 
iged, that there was never ſucha Seaſinz which Alledgance was Repelled, 
\reſpeCt of the ſaid Decreetz which behoved to prove, ay and while the ſame 
-re Reduced; and the manner whereby it was there found proven taken a- 
wv, Actor. Hart, Alter, Burnet. Gibſos Clerk. Yid. 26 Fanuary 1631.L, Gad- 
ab, 11 June 1631, Tailzifer; | 
'. Hamilioncontra Dundonnald, Eodew die, Ro 

He Purſuer being Seaſed upon a Precept of Clare-conflat, expreſt in 
the Sealing bearing to be granted to the Purſaer by the Maſter of 4- 
ory as Commilſioner, and having power for that effe& by the Earl of A- 
rorn his Brother 3 and the Defender Alledging, that no Proceſs ſhould- be 
anted on that Seaſ1n ſo proporting, while the Warrand thereof were pro- 
kced, ſeing it was but the aſſertion of a Nottar, which ought not to have 
ich uninſtruRed, no more than if any Stranger, not having Right;had given 
4a Precept. And the Parſuer Replying, that this Seafin was ſufficient; 
thout further produCtion againſt this Defender, who was a naked Tennent, 
ning no Right at all. The Loxds Found no Proceſs, while the Precept,and 
mmifſion whereto the Seafin was relative, were produced. Gibſon Clerk; 
14.27 January 1632. La. Montquhanie. 

La. Momthubanie contra Commillar of St. Andrews, January 27. 1632; . 
He Lady Purſues the Commilſſar for payment of the Duties of the Lands 
whereinſhe was Inteft, and which were uplifted by him divers years 
x her Husbands deceaſeywherein ſhe produced only for her Title her Seafin, 
ring to be piven conform to her Contratt of Marriagez againſt which the 
moulſar,who was Infeft by a publick Infeftment, proceeding on 4 Compri- 
from her umyuhile Husband, Alledged that the ſame wanted an Adminicle, 
«being only affertio Notteriz, that it proceeded on her Contra of Marriage, 
puld not be a Title to ſuſtain this Purſyit againſt him, except the Warrand 
ereotwere produced. The Lords took the Purſuers Oath, if the Contradt 
rein her hands, which ſhe declared ſhe had noty and in reſpeR thereof,che 
d: Found no neceſſity to produce the ContraR,nor theAdminicle of the Sea- 
prelently,but ſuſtained the Seaſin for a Titlein this Purſuitzand ordained the 
luer to prove her Reply cx proceſſu, that there was ſuch a Contra as the 
in proported, which was the Warrand-of the Seafin, which the Lords ad- 
tied to be proven), and that the Proceſs ought not in the mean time to delay 
ile that were proven, but Ordained the Cauſe to proceed. ARor. Nicolſon 
Pitcairn, Alter. Stuart & Lermonth. Scat Clerk. Fide ſupra 25 January 
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Grant contra Grant, Jamary 28, 163% _ ; 

\ Contravention being Purſued by himz to whom Caution of Law-borrows 
was found, againſt the Party who was bound,and found the Caution,up- 
this Deed of the break of Law-borrows, viz. becauſe the Defender had ta- 
" from the Purſuers Tennent (who occupyed his Lands Set to hirti by the 
ver for a yearly Duty; to be payed therefore) two Horſes; The Z##ds 
Md not this Deed committed againſt the Tennent;to be ſach a Fa, where- 
Mon breach of Law-borrows; and Contravention might be ſought, at the in- 
0 ofthe Tennents Maſter, ſeing neither was there any ſpecial Charge Exe< 
& by the Tennent, nor any Caution found, ſpecially to that Tennent, _ 

H 
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ther was the Tennent Purſaer of this Aion of Contravention, to whom the 
wrong was alledged done, but only the Maſter of the Ground-for the Tennent 
had his own Aion unprejudged by this Purſuit, or any thing following there 
upon againſt the Party, for Spuilzie, or wrongous Intromiſhon with his Hor 
es: And it wasnotqualified that the FaQt done to the Tennent had any reli. 
on to the Maſter, to whom the Law-borrows was found,or that the ſaid w 
was done, in regard of the Maſter,or for that quarrel ; but if it had been true, 
as it was alſo denyed by the Defender, yet it might have been done y 
ſome other reſpe&, and for ſome privat Queltion betwixt. the Defender ang 
that Tennent, wherein the Maſter could have no intereſt 3 ſo that the Purky. 
er not qualifying how thatDeed Libelled dad more particularly concern himſelf 
than by that reſpe&t ( viz. becauſe it was done to his Tennent.) The Lord; 
Found, that they would not grant Contravention therefore, ſpecially ſeingthe 
Tennents ſelf complained not 3 neither was it reſpetted, that the Purſuer Ke. 
plyed upon the Tenor of the AR, which bore, That the Purſuer, his Men, Te. 
nents, and Servants. ſhould be harmleſs in their Bodies, Lands,Goods and Gear, &c, 
ſeing that was only the common Style of Court in ſuch Acts, and the Tennent 
as ſaid js,complained not. AQor, Burnet. Alter. Gibſow. Hay Clerk. Yid. g Ft 
1633. Lindſay. 

Redick contra Maxwel of Logan, Fanuary ultimo 163 2, 
' A Debitor being Incarcerat by Letters of Caption, at the Inſtance of the Af 
A ſizney,Conſtitute by theCreditor to the Bond,Regiſtrat at theCreditor 
Inſtance, after the Regiſtration whereof, he having made this'Affignationto thi 
Purſuer,the Purſuer as Aſſigney having raiſed Letters of Horning, and-Denun 
ced him, and thereafter by Caption, having cauſed Incarcerat the Rebel, whe 
Eſcaping, the Magiſtrat being Conveened for the Debt, he Alledged, that nc 
Proceſs ought to be granted, while the Afſignation were produced, And the Pu 
ſuer Replying, that he needed not produce the Afignation to this Defender 
now, who was not conveened Niſi ex ſus delifFo, for he was not hete in purſuing 
his Cauſe upon his Ticles,as if he were #n ingreſs litis, where he mightbeurgec 
to produce the ſame g bur it was enough to him to ſhow that his Debitor wasRe 
bel, and that he was apprehended, and that the Defender is become lyable tc 
the Debr,for the Debitors eſcape: Notwithſtanding of the which Anſwer, tht 
Lords Found no Proceſs while the Aſignation were produced, Gibſox Clerk. 


Ferguſon contra M®kenzie, Eodem die, 

EH Compryſers being Infeft in their Debitors Lands, and the Tenn 

who was Purſued by them both for the Duties thereof, Suſpending upor 
Double-poynding, wherein the two Compryſers being heard to Diſpute upor 
their Rights, Infetrmencs and Compryſings, and who of them ſhould be preter 
red to other, The Lorat preferred the firſt Compryſer, albeit laſt Infeſt by the 
Superior, to the laſt Compryſer,who was firſt Infefr, alchough he who was firſt 
Inteft, was by vertue of his Right in Poſſeſſion of the Lands; in reſpe& nox onlz 
he,who was laſtInfeft,was the firſtCompryſer, but alſo by reaſon that before thi 
other Parties Compryſing was perfeted, he had Charged the Superior to Infel 
him, and which Charges he had Suſpended, agd thereby delayed the Chage 
and gave in themean timea yoluntar Charter to the poſterigx Compryler5wiic 
voluntar Deed doneafterthefirſt Compryſers Diligence, 8 no Poſſeſhon obtain 
ed thereon, The Lords Found, ought not to prejudge the prior Comprylers law 
ful Diligence, but they drew back his ſaid poſterior Inteftment, to the time of hi 
ſaid prior Diligence,and preferred him therein to the other Party, Gibſon Clerk 
Vid, Decemb, 1, 1632. L, Kilkerrey, © will 
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Miller contra Nisbet & Lindſay, Eodem die, 
NeMiler having obtainedSenrence againſt Nzsber his Father's Relic, as 
Executrix to him, to pay a Sum owing to him by his Fathers Bond, and 
thereafter Arreſting in Gavin Lindſay's hand, a Sum adebred to his Father, and 
Purſuing to make it forthcoming, The Detender Alledging. that betore the Ar- 
reſtment,the Relict, Executrix foreſaid,had recovered Sentence zgainſt him,to 
pay to her the Sum; which Decreet, ſhealſo before the Arreſtment, Aﬀigned to 
2 Creditor of her Husbands, and which Creditor alſo, intimat the Affignation 
to him before the Arreſtment, and to which Afſigney he has payed the Debt 
acclaimed from him, This Alledgance was Suſtained , albeit the payment was 
made,and the Diſcharge Reported after the Arreſtmen tIn reſpe& of the other 
Titles before the Arreſtment, which were a Warrand to the payment thereof - 
And the Lords Found it not needful to the Party to Alledge, that he payed the 
whole Debt owing by him ro the ſaid Afſigney,to whom the PurſuerAlledged, 
that there was not ſo much owing,as was owing by him to the DefunR, & there. 
fore that the ſuperplus ſhould be made forthcoming to him for his Debr, which 
was Found not neceſſary z forit was Found that the Afigney might Diſcharge 
the Debt tor nothing, 1t he pleaſed, and that the Debitor was thereby Liberac, 
2nd that the Purſuer,or any other of the Defunas Creditors, had Aion ſafe to 
them againſt the Executrix,and her Cautioner tound in che Teſtament thereas 
nent,to Purſue them cheretore; But that as the Executrix Diſcharge did Libe- 
nttheDebitor atterSentence,and that ſhe remained thereafter comprable, ſo her 
AſfieneysDiſcharge did the ſame, without neceſſity to Alledge total payment, 
ſing the whole was totally Aſfigned,as ſaid is, Yid. March 8, 1632 L, Luſse 


Johnſton contra Howiſon, Eodem die, 

MAntt Fohsſtonin the Contra of Marriageof her Daughter with Robert Hows- 
ly Spouſe Contracted to her Daughter,being obliged to pay to Robert Howj- 
{m elder, Father to the Husband,and-to the ſaid Robert younger,the Husband, 
theSum of a Thouſand Merks in Tocher, ( for theſe were the words of the 
Contra ' That ſhe was obliged to pay it to Robert Howiſon elder, and to Robert 
Howiſon younger bis Son, to the fu it might be imployed upon Land, or An» 


nalrent, to the ſaid Husband and Wife, and the longe# liver i them two, and 


the Bairns of that Marriage, with another Thouſand Merks to be payed by Ro- 
bet Howiſon elder, and added to the former Sum by him, the time of the paying 
if the (aid Tocher z And by a poſterior Clauſe of the Contra, of this Tenor, 
The ſud Robert elder,was _ that ofter his Receipt of the ſaid Sumi from the 

« Janet, he ſhould imploy the ſame with his own other Sum, in manner fore-i 
ud; Upon which Contra Robert Howiſon elder, having Charged her to pay, 
lhe Suſpends, that ſhe had payed the ſame to Robert younger, and had Repdtt- 
« tis Diſcharge; Which payment was really made in preſence of Robert el- 
er, he then not opponing theretozand the Father opponing the Cy 
he menning of the words whereof, itis evident, that the payment ſhoblg Be 

de to him, ſeing he is obliged to imploy it, ſo that the Sons Diſcharge 
ould notfree her, in reſpe that he hasſpent it, whereas itſhould have been 
Mployed, The Lords Found the Reaſon Relevant and Proven, and that the 

'ment made to the Son in preſence of the Father, who Opponed nor againſt 
Payment at the making ot as he might,if he had diflallowed. the ſame, 
dbe as ſufficient, as it he bad conſented expreſly thereto, Hy Clerk, 


Bartilmo contra Haſſington, February 2, 1632, 
IN a Contra& of Marriage betwaxt'E upham Haflington and Patrick ein 
l the Wife Diſpones her Goods and Debts, condefcended on in the Contra, 
dlier ſaid future Husband, to be bruiked by him and her, apd the longeſt "_ 
Tilt (9 
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of them two, during their Lifetime and after their deceaſe to their Heirs, Ex. 
ecutors andAfſigneyes; and the Wife dieing,noBairns being begotten betwixt 
them being on Life, her Executors Purſues the Debitors of the Wite, Aſſigned 
in the forelaid ContraQ, for Payment thereof; wherein the Huſband Compear. 
ing Alledged, that the Goods pertained to him, in reſpe@ of the Dilpotition 
contained in the Contra@; and the PurſuerAnſwering, that he could haveno 
Right, but to his own juſt half thereof, in reſpeR the Clauſe of the Contra 
bore, the ſame to be diſponed to their Heirs ; which being in the Plural Number, 
imports Diviſion betwixt the Huſband's Heirs, and the Wit'sz and the Hus- 
bandAnſwering, that the Clauſe muſt be Interpret only of the Husbands Heirs 
tanquamPerſone dignioric,and which agrees with thePraQiques of thisCountr:y, 
evenas in Heretable Rights,andInfeftments granted to the Husband and Wife in 
Conjun&-fee, or Liferent, and to their Heirs Heretably, there is no Diviſion WM" 
boc caſu betwixt their Heirs, where they have no Bairns; but the Fee only bee 
longs to the Husbands Heirs. The Lords Found, in reſpeR ofthe foreſaid Ten- ( 
or of the Contra, that the Husband ought to have his Liferent of the whole 
Goods contained in the Contra, which were extant the time of theWites de- WW ® 
ceaſe, and that he had no Right tothe Property, but only to the juſt equal half I ** 
thereof, and that the other half pertained to the Wifes Executors and Heirs; for kr 
the Contra being of Goods and Gear, and Sumsof Money, and bearing the WM "* 
Word, ( their Heirs ) ought not to be reſpected, asin Infettments of Heretable WM #P! 
Rights, which by that Clauſe imports no Diviſion, but pertains only to the 
Husbands Heirs, except it be more ſpecially Provided otherwiſe; for albeit the 
Husband, while the Wife lived, might have Aſſigned and Diſponed the whole 
Goods,yet after her deceaſe,he had no more Right than he had Provided himlel 
unto, by the ſaid Contract, Hay Clerk. Yid. June 17. 1631, Shapman, and the 
other Caſes there, 
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Lindſay contra Nizz:bet, Eodem die: 

T* a ſpecial Declarator of Helerz Nisbets Eſcheat, it was Alledged,thatthe par 
ticular Goods Aſſigned bythe Rebel, to David Nisbet her Brother Dete 
der,could not come under this Declaratorz becauſe the Afignation was made 
by her thereof, albeit after her Rebellion, yet before the General Declarato 
which was lawful for him to accept. The Lords Repelled the Alledgance,ſcin 
the Aſfignation could not prejudge the King's Donatar, being made after RW} 
bellion, albeit the Afſigney had not been a Conjunct Perſon, ſpecially ſein Su 
there was no lawful, nor Onerous Cauſe qualified, which might ſuſtain ty 
Afſſignation 3 for if it were ſuſtained, the King and his Donatar would ev 
be prejudged by ſuch Deeds, albeit no Creditor proponed the ſame. Yid. Feſurge 
26. 1633, & Decem, 6. 1631. L, Conheath. 


Jack contra Gray, Eodeme die, ; 

'©® > Gray having Compriſed James Liddels Houſe in Leith,and being, In 
thereupon,and Fack Son in Law to the ſaid James, having received a 
poſition of that Houſe from him, for ſatisfying of his Tocher, owing by * 
Contract of Marriage, and being alſo Infeft conform thereto, they contend! 
for the Maillsof the Houſe, Fack was preferred, albeit the Diſpoſition rad 
him,was Alledged to be made by a Bankrupt,&- #nter Conjun&as Perſonas, 
in meditatione fuge, & in momento fuge , the maker having fled to Berw k 
the morrow after the making thereof: 4nd Gray bad denounced the Land 


Pe Compriſed, before he was nteft on his Diſpoſition g Likeas be had ſeryiP'vny a 
nhibition, and was Infeft, and had Arreſted the Duties of the Houſe, WI" bel 
Diligence ſo done, ought to give him preferences at leaſt to make him £c op 

gol 


with the other Party, whois a ConjunR Perſon, and has only Acquired k 
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luntar Right, without doivg of any Diligence at all, and was conſcious of the 
Bankrupts flights and there being alſo but a few days betwixt his Infeftment, 
acquired on Diligence, and the other Parties voluntarly purchaſed, as ſaid is: 
notwithſtanding whereof Jack was preferred, in reſpett of his Infeftment, de- 
pending on an Diſpoſition, made for a preceeding lawful Onerous Cauſe ſeing 
the ſaid Diſpoſition preceeded any Diligence, done againſt the common Author 
by Gray3 for the Lords Found, it was lawful to a Juſt Creditor, to take either 
payment, or lawful Security, in place of Payment of his true Debt, from any 
Perſon, albeit becoming Bankrupt, etiam in ipſa fuga ; where there was no 
preceeding Inhibition, nor Diligence before the doing thereof, uſed by any 
Concreditor 3 and therefore Gray's Alledgance was Repelled, Vid. Jan, 17, 
1632. Mr, Andrew Skeen, and the Caſes there, 


Muirhead contra Lichton, Eodem die. 

(YE Lichton Daughterto umquhile Lichtor,,beingServed and RetouredHeir 
tohim, and as Heir obtaining Sentence, for Delivery of herFathers Writs, 

ud Eyidents of his Lands to her; and another being Served and Retoured 

* Wl Son and Heir to the DefunR, claiming the ſame, the Daughter craving pre- 
. Wl frence, in reſpeR of her Sentence 3 and that ſhe Alledged, that her Brother 
: W 1s dead before the Service, and his Alledged Service was Deduced only by 
« W:Procurator, whoſe Procuratory was only Subſcribed by a ſuppoſititious Per- 
« Wl in, who was not truly that Perſon, but called himſelf that Man, The Lord: 
6 MW nwithſtanding of che Decreet, Found, that if the Sons Procucators would 
le MW dr to prove, that the Son was on Life, the time of the Service ct him to be 
fkir, which was Deduced by an Alledged Procuratory, and not by his own 
{onal Compearance, that they would prefer him, that being proven, and 
«mitted the ſame totheir Probation 3 and Found no neceſſity co Reduce the 
Duphters Retour; or Decreet; but Found, that this Tryal ſhould be received 
iths ſame place, without neceſſity of other Proceſs,or of anyReduQion, AQor, 
ladilands, Alter. Vid. 16. Feb, 1627. Lo. Colvil,and the Caſes there, 


Hume contra Hume, February 7. 1632. .. 

(For Hume being by ContraQ, obliged to pay to Samuel Hume, twothouſ. 
and Merks, and the Heir of Samxe! having Charged one of the two 
Daughters of umquhile George, as Heir to him, to pay the Sum ; which bes 
& Suſpended by that one Daughter, upon this Reaſon, that ſhe could not be 
Jablein the whole Sum, being only oneof the two Daughters, and Heirs of 
Party obliged 3 and ſo could not be ſubject, but in her equal half. And the 
arger Replying, that ſhe had Succeeded to more through her Fathers de- 
than would pay the Debt, The Lords Found, that in this Perſonal Pur- 
, ſhe could only be lyable to pay her own half, and Found no Proceſs againſt 
but for that half, the other Siſter not being called 3 But the Lords Found 
Scruple occurring in their Conſideration, that if the other Siſter ſhould 
ve Bankrupt, and go to the Horn, for not payment of the other half, and 
| Diſponed all ſhe had acquired by her Father, if eo caſs the Creditor might. 
n to ſeek real Execation againſt that Part ofthe DefunRs Lands, bruiked 
theother Siſter; who had payed her own Part, for her other Siſters Parr, 
® ſundry of the Lords thought might be Found, ſeing the Creditor was 
bolden; to acknowledge any Divifion of the Siſters, made among them; and 
asany of them bruiked any of the DefunQ's Lands, or Goods, it behov- 

0 belyable to his Debtz but this wasnot Decided, ſeing the ſame occurred 
Wbediſcuſſed. And further the Lords Found, that albeit there was a De+ 
QtArbitral, betwixt theſe two deceaſt Contraters, after the ſaid Contract, 
UUe of the Parties had acknowledged, by payment of an yearly Dutie 
| Fiii s thereby 
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thereby appointed, and ſo thereby the Decreet was Alledged to be Homologat, 
and that therefore the Heir of himy who had ſo Homologat it,could not oppyy 3 
any nullity againſt theDecreet, yet the Lords Found, that he might oppon a ny]. MW » 
lity,ſeing that partial Homologation made as faid is,by an illative qualification, MW t 
and notdirefly done, nor bearing to be done,conform tothe ſaid Decreer,an; Ml / 
not offered to be proven ſpecifice to be ſodone,or offered to be proven by Wrjiz Ml it 
or Oath, was not ſuſtained, as a Relevant Qualification of Homologation, ang M m 
the Allegeance founded thereupon was Repclled, Actor, Craig. Alter, Hephury, Ml 1 
Gibſon Clerk. Vid. Feb. 15. 1634, Ore. March g. 1637. This Deciſion wy, WM C 
again Found betwixt L, Lawersand Dumbars, where the three Siſters being con. Ml th 
veened as Heirs, it was Found, that one could not be Decerned in ſolidum fo; Wl bi 
all 3 and that the Sentence could not paſs againſt her, but for her own Part, al. Wl {i 
beit the Purſuer Replyed, that ſeing he offered to prove, that the one Siſter, i £1 
againſt whom hein{iſted, had Succeeded to more than hisDebt acclaimed exten. WM th 
ded tozwhich was not reſpeted, but Found, that here they ſhould beDecerned, ME tin 
for their own Proportions; but the Lords Reſerved to the Purſuer his Aion, Ml v0 


de novo again to purſue prout de jure, in caſe he were debarred from the effe& Ml the 
ofhis Execution,again(t any of the reſt of theSiſters for their Parts,to purſueanyM 
of the reſt for the whole Debt, upon any ground competent in Law, which Pa 
might produce that Attion. Item, Yide July 3. 1632. Straiton. Zou 
Lookup contra Downie, Eodem die, the 
N a Contra& of Marriage betwixt Fob» Morton, and Lok Wig 
[| Spouſe, then a Widow, he being obliged to Infeft her in a Tenemen 
of Land , and before this Contra, he being Debitor to Alexander Downie, ei \ 
ther of the Parties having done all lawfulDiligencegto obtain the Right ofthi 
Land, wherein they were equal in Diligence, except that the Defun& was Dai 
bitor to Downie before the Contra, The Lords, notwithſtanding of his Pri "th 
ority, albeit that the Contra& bore, No Tocher to be given to the Husband, ne *it 
ther could any thing be ſhown in Writ, to Prove that he had received ani wa 
thing, in Remuneration from the Wife , whereby it was Alledged, that (Wl ® tt 
ought only to be Reſpedted, as another common Creditor , yet preferred her of *n1 
the Right of the Land, by vertue of the ſaid Contra&t of Marriage. Ator, GiW 9; 
ſon, Alter» Rollock, Scot Clerk. Yid. Fune 19. 1635. Walker. Othe: 
Laird Lamington contra George Foulis, February x4. 1632. Purſ 
N a Contra of Partinary and Society, betwixt George Fouls , umqub - 
Mr. Robert Foulis,and Fobr Muir of Anziſtoun, being all Ingadged in grey **>* 
Sums, for umquhile Thowas Foulis; and for all their Relieffs, having acqu Ny 
ed from the ſaid Thomas, the Right of the Lead-mines,ay and while they we | tt 
Payed by the ſaid Contra, The faids three Partners appoints Jobs Muiy = 
over-ſee the Lead-mines, and Works thereof,and to attend the lame, thatt reap 
Advantage thereof might go in Common to themall, for their Reliefty T! k A 
after by another ContraR, intended and drawn up in Form, betwixt " 
z0n on the one Part, wherein theſe are made ContraQters on the other Pard 
a Party, the ſaid George Foulis, the ſaid John Myiy , and the Bairns of JN a 
ſaid umquhile Mr; Robert Foxlis, himſelf being dead, which ContraCt 18C Ki 
Subſcribed by Lamingtor, and the ſaid George Foulis, and the Bairns of Toch, 
faid umquhile Mr Robert, and not by Mair of Anniftoun, who 18 che Ta rhe, 
Conjun@ ContraQer,on the other fide3 by which ContraQ Zewing/ow oblighYithex 
him-torclieve the aids Three ContraRers, of all the Debs forelaid, wherl incet} 
they were Ingadged, and whereof they were not Relieved,by theProbtes of Wi Prefta 
AMyne:, the Compt of which Debts, and Relieff, and Intromifſion was 1N'* bands 
Contract, commutted by the Parties to certain Friends choſen by them, and vi 7 the 
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were appointed to hear the Compts of the Parties, and to end the ſame, betwixr 
and the diy ſet down 1n the ContraQ, and the Intromiſſion by the Contrag, 
was Ordained to be tryed by Amniſtoun's own Oath, who had not Subſcribed 
the ContraQ, nor would ſtand thereto and Lamingion having Charged George 
Foxlis upon the Contra, andGeorge having intentedReduction thereof, Becauſe 
it was a Contract, intended to be Yone by him, and his other two Partners, all 
making up but one Party Contracter on the other ſide, and AnnifFoun, the 
Third Partner and Socius, and who was the only Perſon that could perfect the 
; Wl Contract, and had molt [ntereſt therein, ſeing he was ſole Intromettor, and that 
. WH the Contract bore, The Introwiſſion to be tryed by his Oath , had not Subſcribed 
- MW but diſafſented, It could not be Obligator againſt him who had Subſcribed, 
Wl ing without 4-»ifour it could not take effect. & in a Society all muſt Diſſolve, 
| Wl llc the Society remains, neither can one of the Partners obtrude another, upon 

\ WT thereſt:Attourgthat theFriends nominat to try & end theCompts,berwixt and the 
1 WW time Preſcribed, had not done the ſame, which made the Contract become 
n WJ void. The Lords Found none of theſe Reaſons Relevant, bur aſſoilzied ſimply 

a therefrom , and Found that the Contract ought to have effect againſt George 

ny fou'is for bis Part, albeit the other Partner ſhould never Subſcribe, ſeing the 
col Partinary might divide, the ſaid George being always firſt relieved by Laming- 

town 3 and albeit the Friendsnominat had not ended theCompts,they Found that 
the Contract was not thereby Diſſolved, ARor. Nicolſon & Mowat, Alter. Ad- 

weatus && Cunningham, Gibſon Clerks 


Aiton contra Aiton, February 15, 1632. 5 

Argaret Aiton, as Appearand Heir of Line to umquhile Mr. Andrew Ai- 
ton of Kinglaſſie her Brother, Purſues Aiton, half Brother to 
the Defunct, for Exhibition of the Writs of the ſaids Lands of K ing/aſſze, where- 
nthe Defunct died Infeft; and the Defender Alledging, that ſhe had no Inter- 
etto Purſue this Cauſe, becaufe the Defunct before his deceaſe had, by aPro- 
aratory of Reſignation, whereupon Inſtruments of Reſignation were taken, 
nthe Defuncts own Lifetime, Refigned the aids Lands, for new Infeft- 
tent, to be taken to himſelf, and the Heirs Male to be gotten of his own Bo« 
dy; which failzieing,to his Brother,and the Heirs of his own Body, and tothe 
other Perſons, Provided in the ſaid Procuratory of Reſignation, whereby the 
Purſuer was altogether ſecluded from that Succeſſion,and ſo ſhe could not call 
ether for Delivery, or Exhibition of the Writs, The Lords Repelled the Al- 
ledgance againſt the Exhibition,in reſpect no Infeftment, nor Real Right was 
apedin the Defuncts Lifetime, nor  nex7 wth upon the ſaid Reſignation , ſo 
that this being an Act begun, but not conſummat, The Lords Found the Heir of 
Lyne might crave Productionof the Writs, that ſhe might Adviſe, if ſhe would 
titer Heir ſpecially in theſe Lands; and after Production, the LordsReſerved 
this Exception upon the Reſignation to. be Diſcuſſed againſt the Delivery, 
Ator. Barclay, Alter. Gibſon Clerk. 


Kinnaird contra Teaman, February 17, 1632. | 
N a Contract of Marriage, betwixt umquhile David Teawan, and Margaret 
Kinnaird,the ſaid David is obliged tolmploy two thouſand Merks received in 
Tocher,with otherThree chouſandMerks of his own, to his ſaid Spouſe in Life- 
riit, whereupon after his deceaſe hisExecutors beingChargedto imploy theSum 
ttheRelictsInſtance, & to pay to her all the Annualrents thereof, of all Terms 
he Husbands deceaſe, which being Suſpended, that theſe Deeds were only 
teſtable by the Heir,ſpecially anent the paying of Annualrent fince the Hul- 
nds deceaſe, which they Alledged was not Preftable by the Executors, but 
the Heir of the Defunct : As alſo,that ſince theContract,the Huſband had In- 
the Charger; in ſome Tenements in Dundee, the yearly Maills whereof 
[1113 ſhould 


M 
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ſhould be allowed to her pro tanto, in the firſt end ofthe Proviſion of that Con. 
tract. The Lords Found, the Executors ofthe Defunct Subject to the Creditor, n 
as well as the Heir, both to pay the Annualrents, lince the deceale of the fc 
Huſband, who was obliged, asalſo to imploy the Principal Sum ; and that the © " 
Creditor might conveen therefore,citherthe Heir, or Executors of the Defunct; I © 
and therefore, ſeing the Creditor, vis. the Relict, had choſen the Executor, 
The Lords Found them lyable thereto,according tothe free Goods of the Teſta. 
ment, which was ſo Found, albeit the Executors were the Defuncts Bairns, and 
ſo who ought in Law to have not only the naked Office,as Strangers , Whoare 
Subject toCompt, and hasonly a naked Adminiſtration, but they being Bairns 
has alſo benefit by the Executory, and which they Alledged, ought not to be 
taken from them, by compelling them to pay Heretable Debts, which ſhould 
affect the Heir, and not to deprive them, not only of the Executry, but of all 
Bairns Part of Gear for theſe Heretable Debts, which nevertheleſs was Repel. 
led,ſeing theCreditors might ſeek either theHeir, or Executors, without preju. 
dice always to themyto ſeek theirRelieff therefore,againſt theHeir, prout deJure, 
And it beingControverted,if theExecutors ſhould ever be holden to Imploy the 
Money to the Relict again,how often it ſhould happen to belifted,as theRelict 
Alledged, ought tobe found ſhould be done, The Lords Decided not this Poynt, 
butOrdained the Executors once to Imploy, and when the ſame ſhould ha 
pentobelifted, and that the Queſtion ſhould then ariſe,at the Relicts Inſtance, 
for the Imployment thereof,they ſhould then conſider thereof: whereby it may 
appear, that ifthe Feeof the Money pertain to the Heir, and not to the Execu- 
tor, after the Liferentrix deceaſe, that eo caſ# the Re-1mployment ſhould fall 
upon the Heir, and not upon the Executors. But the Lords Found, that they 
ought not to be burdened with the Annualrent for the broken Term, ſubſequent 
to the Defun&s deceaſe; nor for an whole compleat year after that Term, ſe- [ 
ing that Space and Term was given to the Executors, to gather in the Defunds 
Goods; for the which Space they were Found not ſubject topay any Annual- WI th 
rents. Alſo the Lords allowed the yearly Rent of the Land, wherein theWife MW 
was Infeft by her Huſband, to be in ſatisfaQtion of the firſt end of this Imploy. MW Ut 
ment now acclaimed pro tanto; albeit the ſame bore, Not to be granted to her for 


ſatisfaGion, nor for the cauſe of this Contra z But that the Charger Alledged, that T* 
the ſaid Infeftment was granted to her, conform to a Bond granted to her, by ** 
her Husband, for Infefting her therein, which made no Relation to the Cor Go 
trat; Likeas her Infeftment has no Relation thereto, and ſo the ContractoughtM ti: 
to have full effect, notwithſtanding of the Infeftment, which was Repelled MW '): 
and the ſaid [nfeftment, albeit depending on that poſterior Bond, was Found 2 
ought to ſatisfie the Contract pro tanto. Ator. Start & Gibſon, Alter, td, 
Hay Clerk. Fid. Feb. 24. 1632. betwixt theſe Parties. July 19. 1637. an 
Smitoun. Decem, 7, 1627. Porteous and the Caſes there. bu 22, 1630. Salmond Wl *be 
Penult July 1630. L.Carnouſic, Fune 13. 1629. Inglis. Decem, 11,1632. Shaw wt 
March 20. 1630. White, ve 

L. Jokniton contra Captain Johnſtor:, 21 Feb. 1633. =» 
F a Removing,the Defender Alledging that he had a Sub-Tack of the Lan of 
Libelled, Set to him by who was Liferent Rentailer, and wy | 
was yet living, and which Rental was Set to the Rentaller, his Heirs, Exe 
cutors, and Aſſigneys, and by vertue of the Sub-Tackin Poſſeſſion, The Pu. 
luer Replying, that the Rentaller beforethe Setting of this Sub. Tack,had Dih IN 
poned this Rental to the ame Defender, by vertue of the which Diſpolition} * 1 
he became in Poſſeſſion ofthe Lands,and was Poſſeflor thereof, and of cthePro = 
: 


fites and Duties,a whole year before he acquired the Sub-Tack, by the whi 


Diſpoſition the Rental became extin& and null, and ſo can neither S—_ 
en 
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Rentaller, nor Acquirer of the Right thereof, and conſequently the. ſame be- 
ing null, there could no valid Sub- Tack be made thereafter, which could de- 
fend 3 even as afterthe Acquiring of an Infefrment of the Lands of Ward-hold- 
ing, whereby the benefit ot Recognition was Acquired tothe Superior,the Re« 
ceiver of the Ward-right could never thereafter take a Feu-lnfettment, which 
could validly maintain him againſt the Superior. And the Defender Duply- 
ing, that the Diſpoſition could not prejudgehim to take a Sub-Tack,after that 
he knew that the Diſpolition would not be-effeRual to bim, ſpecially ſeing he 
dothes not himſelf with the Diſpoſition, but withthe Sub-Tack, and which be 
Alledges he might lawfully take, before ever he was called in queltion for the 
Kigh: of theſe Lands, orthat the nullity of the Rental was obtruded s for be- 
fore the Rental was quarrelled as null, by reaſon of the Alledged Diſponing 
thereof, he might lawfully Renounce that Right, and take a better Right, viz, 
the Sub-Tack,and which he having taken debito tempore,as (aid is, betore any 
queſtion was moved for theſe Lands, the ſame ſhould defend him in this Judg- 
ment-poſſeſſor 3 and he cannot be ſo ſummarly Removed, except the Kencal 
* MW were Reduced for that cauſe. The Lords Repelled the ſaid Alledgance and 
" WW Duply, an4 admitted the Reply, to take away the Rental in this ſame Judgs 
* MW ment, without ReduRtion y for the Lords Found this Diſpolition made be- 
» WH fore the Sub-Tack, albeit not quarrelled before the Sub-Tack, having taken 
" Wl cfe@by one years Poſſeſſion before the Sub-Tack, was ſufficient to make the 
Rental become null, and conſequently that the Rentaller could not validly 
Y Wl Set thereafter a Sub» Tack thereot. ARor. Stuart & Cunninghame. Alter. Ni- 


h colſon & Burnet, Scot Clerk, Fid. 26 Feb, 1630, Lockhart and the Caſts there, 
! Ulr, January 1633. L. Cleghorn, 
q Elizabeth Alexander contra Kinneir, Eodem dies 


bo N a ReduRion of a Diſpoſition of a Liferent made by this Woman Mlex- 
as ander to the Defender, upon this reaſon, becauſe the Woman the time of 
1. the making thereof, was then Furious and Diſtracted of her Mind and Wit,and 
fe was done without an onerous cauſe, the circumſtances of her Fury being qua- 


lied in the Summons, and offered to be proven by the Miniſters of Dundee, 
and Doors of Medicine, and Apothecaries, and other honeſt Burgeſſes ofthat 
Town where the Woman then remained, This Reaſon ſo to be proven was 
Found Relevant, and ſuſtained at the Womans own inſtance, who was now 
Convaleſced, and recovered of that madneſs; albeit the Defender Alledged, 
that there ought to have preceeded a Precognition and Declarator of her Fu- 
ry, by thedetermination of an Afliſe, after tryal taken, and that it ought to 
have been fo firſt found by an Aſliſe, before this KeduQtion could be ſaitain- 
ed, being of a dargerous preparative, to Reduce lawful Deeds upon Alledg- 
ance of Fury, and to beproven by Witneſſes, which may offer occaſion to 0- 
thers to move the like A&ions, and to prove the ſame after that manner z 
which Alledgance was Repelled s For the Lords Found, that the Party reco- 
vering, albeit no friend ſhould ſeek ProteCtion of the perſon of the Furious, 
nor of her Goods the time that ſhe was diſeaſed 3 yet it were not juſt to deny 
that remeed to her ſelf, which her neareſt Agnat or Friend might bave gotten 
of the Law, if they had ſought the ſame, and their omiſſion could not prejudge 
hertherein. A&or, Burnet, Alter, Mowat, Scot Clerk. Vid. 26 Fuly 1638 Lochs 
L. Jerriſwood contra L, Livingſton, Feb. 23, 1632. 
Na Suſpenſion of a Decreet obtained by Jerriſwood againſt Livingſton, Tacks- 
* man to him of ſome Lands, pronounced by the Sheriff of Lanark, which 
was fiven, Decerning the Tacks-man to Remove, being conveened before the 
Sheriff by Jerriſwood, to find Caution to pay the Tack-Duty ofthe years by- 
Fiii 4 gone 
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gone owing) and in time to come, or elſe to Remove, and for not findin 
Caution, being Decerned to Removez in a Suſpenfion,the Decreet was foung Mou; 
null,becauſe the Zords Found, that inferior Judges were not competent Judges Mhath 
toſuch ARions, to Decern Tacks-men to Remove for not finding Caution, byt WW ;1ac 
that ſuch AQions properly belonged to the Lords of Seffion, and therefore Wl :ccil 
Found the Decreet null, albeit the Charger produced an Inftrument, where W het 
the Party Decerned, Renounced theTack and Right of the Lands, which was Wl inſet 
not reſpefed, being done by one Nottar, under Inſtrument, ina matter of im- W yhic 
portance - But the Lora in this ſame Suſpenſion Ordained the Parties to Di. fate, 
pute anent the finding of Caution, if it were due to be found in this Proceſs, MW tholl 
ficklike as if Action ab initio had been Intented before the Lords, to find thi Muth 
Caution, or to Remove, Ator, Alter. Miler. Scot Clerk. "W 


Biſhop of GaPowazcontra his Vaſlals, Feb. 24.1632, wher 

N a Purſuit againſt certain Vaſſals, holding their Lands in Feu, for payment {W'*"' 
I of their Feu-Duties, which were craved by that Summons, both perſonali4g;. Wl in 
oxe, atd alſo to hear the Ground Poynded therefore. And the Defenders a1. MW: 1 
ledging, that their Rights of theſe Lands being real, and the Feu-Duties Wl "t 
really ſubjeR to be payed out of the Ground, and for which the Ground Wl "4 ! 
might be Poynded by the Superior, The Vaſlals were not ſubje&, neither MI "i 
could be conveened pexſonaliter to pay the ſame, ſeing they were not perſo- WM "** 
nally obliged thereto. This Alledgance was Repelled, and Proceſs and Atti- M'*< 
on alſo was ſuſtained againſt the Feuars, for Decerning of them perſonally to WI” 
pay theſame, and that Charges of Horning _ as well paſs againſt them Ml "®" 
therefore perſonally, as Decreet to Poynd the Ground. Actor. Mowat. Alter, MW" 
Gilmor, Gibſon Clerk. Yid. 29 March 1636. Elphingſton, js, nc 


Kinnaird contra Veaman,Eodem die,mentioned 17 Feb. 1632, rat 

IT being Alledgedby the Executors, that the Defun& after the Contra@ had 
Infeft this Charger then his Wife in'two Booths in Dundee, the Rent where 

of muſt compenfe pro tao, this Implement now craved, and muſt produce li- 
beration to the Executors of fo much of this ContraR as the ſame extends to, 
and muſt be found fatisfation protanto: 4nd the Charger Anſwering, that that 
 TInfefrment cannot liberat ay part of this Contract, becauſe the ſame depends 
. upon apreceeding Bond granted by the Huſband after the Contract, whereby 
he was obliged to Infefc her therein for herlifetime, bearing, to be done by bim 
for love and favour, and having no relation to the Contract, orthat it was made 
for Implement thereof ; and which Bond and Infeftment following thereon 
muſt be effectua],beſides, and 'by and attour the Contract, feing the Husband 
who might have given it, hath alſo given it, and bath not Revocked it before 
his death, and therefore is'good ip it ſelf. The Lords nevertheleGof this Boxd, 
which was the cauſe ofthe Infeftment, ſeing the ſame had noother cauſe there» 
in but the Huſbands love and fayour, Found, albeit it was never Revocked,thar 
the ſame ought to be underſtood to be done for ſatisfaction of the Contract of 
Marriage pro tanto, and thatfo much of the Imployment ought to be defalked, 
as correſpondent to the yearly Duty of the Booths,quia newo preſumitur donare 
m——_ eff Debitor ; but'this Caſe and Deciſion may have its own doubt and 
ple: for although Debitor non preſumitur donare, yet that holds in caſes 
where the Deed done, and that which is ſatisfied, hath no expreſs mention 0 
any cauſe at all, iQ contemplation and-reſpect whereof, it bears to be donegand 
wherethe fulfilling and farisfaction is indefinitly made, quo caſ# the fulfiller i 
to be preſumed, rather to have done it for his own liberation of his preceeding 
Debt, than that he ſhould have given that, and remained till Debitor z but 
this preſumption ceaſes, where the fulfilling depends upon another _ 
P «4 
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preſſed by him, who was obliged, and upon his obligation, whereby he hath 
hound himſelf, ro give that Infeftment for love and favour, and whereby he 
hath nor left place to preſume upon aDonation, or againſt the fame,or to leave 
t Wplace to aicribe thatto bis liberation, which himſelf hath ſpecific2 expreſt, and 
e M:cibed to his Donation; attour albeit he had not ſo expreſt the ſame, yet if 
e Mic Huſband be of a competent Subſtance, it may be in Law affirmed, that that 
s Winefment (hould not be interpret to be done for Implement of his Contract, 
- Wyhich be bath not fo Interpret himſelf; whereas if he had been of a mean E- 
- Wiate, and that he had not expreſt a ſpecial cauſe himſelf, eo caſs it might have 
tholled a more favourable conſtruftion, viz. that it might have been aſcribed 
s Withe fulfilling of the Contratt : As alſo in this caſe controverted, this De- 
aſion may 1 e thought more hard, becauſe the Infeftment foreſaid, and Bond 
whereupon it proceeded, was conceived for Infefting of this Woman in Life- 
ent, and the ſpecial Bairns therein named, which were then procreat betwixt 
hem Heretably (for this Woman was his ſecond Wite, and he had no Bairns 
\ Wa prior Wite) tor whoſe proviſion chiefly this Infeftment was expede ; 10 
, WH tat theſe Bairns being Heretably provided to theſe Booths, whether the Wife 
| WI bd ber Liferent thereof or not, 1t was all alike to the Executors Charged? for . 
. W ifc bad not the fame, the Bairns provided thereto will have the full Right 
hercof, both Literent and Property 3 and as the Infeftment of Property would 
1texclude the Bairns provided thereto, to ſcek the Fee, of the Sums whereof 
ww the Relict craves the Liferentz andas if they were ſeeking the ſame,they 
xouldnot be excluded from the Fee,by giving of that Infeftment,which would 
tot be admitted againſt them, as any part of Implement of that Contra@ pro tax. 
#, nomore it ought to be admitted againſt the Liferenter, for any part of lis 
ration of her Liferenr of the whole Contrat, yer it was ſo Decided, #t ſupra. 


Qle. February 1632. Gordon contra Corſan, 1632. 
Ary Gordon of Kinſtuir,as Tutor-DRive to LAnna Hathorn a Pupill, Pur- 
lucs Geil/s Corſan, Mother to the Bairn, and Hugh Kennedy her ſecond 
poule, for delivery of the Bairn to him, to be educat by him as Tutor ; and 
te Mother A 77 0 dig ſhe ought to have the keeping and education of her 
own Bairn, ſeing ſhe was not paſt 5 years of age, and of the Law being with- 
In Intancv, the Mother ſhould be preferred to the Tutor, both for that rea- 
lon of Intancy, and for that natural affection in-bred in the Mother, which will 
deget a more allowable care of the education of her own only Bairngthan can 
te preſumed in a Stranger: Likeas ſhe offered to entertain her gratis, without 
caving any ajlowance therefore off the Pupi]l's Means 3 and this Tutor is ſuſ- 
pitious to have the keeping of her, becauſe his Son in Law is neareſt of Kin 
to ſucceed to her notwithſtanding whereof the Lords preferred the Tutor to 
the Mother, in keeping the Bairn, becauſe the Mother was Married, and fo by 
the ſuperinducing of a Yitricws to the Bairn, ſhe was in poteſiate wariti ber (clf,. 
nd conſequently ſhe could not claim the charge of the Pupill, who was herſelf 
under her Husbands Charge 3 and alſo becauſe this her Husband bad Compril- 
ed the Bairns Eſtate for Debt, whereto he was made Aſſigney by her Fathers 
Creditors, and alſo in reſpe@ that the Tutor ficklike offered,to entertain the 
bairn on his own Charges,without ſeeking any allowance or defalcation of the 
bairnsMeansthereforezfor which reaſons theTutor was preferred,albeit the Mo- 
ther Alledged, that ſuperindutio Yitrici might well make the Mother fall from 
tte Tutory, if ſhe had been Tutrix-Teſtamentar, but will not in Law make her 
to amitthe Benefit given in Law to her, of educating her Daughter within the 
jearsof Infancy 3 and ſeipg in Law multum tribuitur arbityio judicis, to eltimat 
thi G+ apud quem Pupillus educari debeat, (he Alledged, that her Motherly atiecs. 


tlon, and the Sex of the Pupill ſhould rather move the Judge to incline tothe 
Kkkk Mother 
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Mother than to the other z and as to the Compriſing uſed by her Husbang, i; 
is to be preſumed,that it is more probable and profitable, that that Right ſhould 
remain with her Husband, who may and will uſe the ſame to the good of the 
Bairns, than if it had been Deduced by the Creditors, who are meer Strang, 
and are not to be preſumed to have carried the like reſpect to the Pupill; Not- 
withſtanding whereof the Tutor was preferred, as ſaid is Actor, Gilmyr, 
Alter. cHowat. Gibſon Clerk. 


Andrew Forſj5th contra Durie, March 1. 1632. 

N a Removing from a Kigg of Land, as part and pertinent of two Aikergf 
[| Land in Dalkeith, wherein viz. the faidstwo Aikers, the Purſuer was Infeft, 
The Defender AlleJging, that he was in Poflefſion of the Rigg Libelled thir 
ten years bypaſt, without interruption peaceablyz and this Purſuer cannot by 
vertue of this Title, which is acquired lately fince his Poſſeſſion, and only of 
two Aikers of Land,and not ofthis Rigg ſpecially,have intereſt ro Remove him 
upon this pretext, asthat the Rigg Libelled were part and pertinent of the ſaids 
two Aikers, ſeing he offered to prove that the ſaid Rigg lyes diſcontiguefrom 
the ſai. 's two Aikers, and there are other Lands, pertaining to other Heretors, 
interjected betwixt the ſame. And the Purſuer Replying, that the diſconti. 
guity could not be Found Relevant, to make the Rigg ceaſe to be pertinent of 
the ſaids two Aikers,ſeing albeit it might thereby appear not to be a part there- 
of, yet it remained a pertinent thereof 3 for there are many other Heretors, 
& Poſleflors of Aikers in Dalkeith, who have their Aikers lying in ſundry portions 
diſcontigue, as theſc Libelled doth ; and he offers to prove, that the Purſuers 
Author hath been many years betore the Defenders Polleſſion, in Poſleflion of 
the ſaid Rig Libelled, asa parc and pertinent of the ſaids two Aikers; neither 
hath the Defender, nor is he able toſhew any Right or Title to the (aid Rigg, 
The Lords Repelled the Exception, in reſpett of the Reply, which they ad- 
mitted to Probation, and Found that diſcontiguity made not the Rigg toceaſe 
to be part and pertinent of the ſaids Aikers,ſpecially where there was no Right 
Alledged to the Rigg,in the perſon of the Excipient. Gibſon Clerk, 


Redicks contra Dalbatie, (March 6. 1632. 

N a Suſpenſion of a Decreet, for payment of the Duties of Lands, the Su» 
| ſpender being debarred by Horning, Execute againſt him at the Chargers in- 
ſtance, and his Cautioner in the Suſpenſton, defiring to be adraitted to produce 
the Suſpenſion, and to infilt therein; and the Charger Renouncing all AQt- 
on againſt the Cautioner, Alledging him to be irreſponſal z and thereafter one 
Maxwell, who as Magiltcat being Charged to take the Rebel, was Purſued 
Ad@ione Subſidaria for the Sum, he deſiring to infiſt in the Suſpenſion as Party, 
whom the ſame concerned, The Lords Found, that neither the Cautioner, 
nor the Magiſtrat conveened, could be heard to inſiſt in this Suſpenſion, the 
Cautioner therein being irreſponſal, except that a Cautioner were found good 
and reſponſal by the Party, or one of thoſe Compearing, to pay the Debt Li- 


belted, in caſe they prevailed not in the Suſpenſion. Vid. 23 January 1629. 
Fairybairn, 


Laird (Zarth-land contra Sir James Ker, Bodem die, 
He Lord Jedburgh having bound himſclt to Diſpone an Annualrent out of 
his Land of to the Laird of Garthlends Son, Oy totheLord 
Jedourgh,R edeemable upon twelve thouſand Merks,and according]y having In- 
f:ft him, and there being then a Back-Tack Set tothe Lo. Jedburge of the Lands, 
for the yearly Dutie of twelve hundred and thirty Merks 3 upon this Right, 
Garthland having Intented Action of Declarator, as is mentioned betwixt the 


Parties, Feb, 26, 1631. Sir Jawes Ker Compearing, ks this Right Rich 
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Right made by a ConjunctPerſon,viz.theGuidfir to theOy,withouta cauſe one- 
rous, but only forLove &Favour, which ought not to be foundGood andLaw- 
jull againſt him, who was a lawful Creditor to the Maſter of Fedbwrgh, to whom 
the Granter of this Infeftment is Father, and Retoured Heirz and who is Al- 
:dged expreſly to pay all his Sons Debts, for which this Excipient is bound, 
contorm to a Contract betwixt themz and for Relieff whereof, he is lafeft be- 
fore the Purſuers [nfeftment, albeit after the Bond granted to the Purſuer, 
and ſo that his Right being for cauſes onerous, and the Purſuers ex titulo lucra- 
tive, he ought to be preferred, ſpecially ſeing the ſame is made to his own Oy, 
whoſe Mother is one of his Appearand Heirs, he having no. other Bairns but 
her, and her Siſtersz and ſo being that Perſon who has acquired that Right, 
poſt contraFum debitum, and which therefore will make her lyable to the Cree 
ditor, if the Guidſir were dead; fo it ought now to have no force againſt the 

Creditors Rightz Moreover he Alledged,that this was an Uſurary Kight,and fell 

under the Act of Par. 1597. Which prohibits to take more nor Ten for ilk 

Hundred ; for there is a Back-Tack Set for 1230 Merks, which is Thirty merks 

more than the Ordinary Annualrent of 120co Merks. Thir Alledgances were 

both Repelled, and the Purſuers Infeftment ſuſtained, albeit it had been a 

cer Donation, depending upon a Bond prior to the Excipients Infeftment, 

| {ang it was never Alledged, that the Granter of the Infeftment, the time of the 
mking thereof, or fince, was become Bankrupt, and not ſo/vendo; neither had 

» Wl tc t:xcipient done Diligence againſt him, to diſcuſs him for his Debt 3 and ſo 
S WH cot being Bankrupt, but being able to pay all his Debts in Lands and Goods, 
S WH &« might lawfully ex cauſa ſimplicis donationis effeRually grant this Infefrment, 
WW :bet he was then debitor to his Creditors and the AR of Parliament 1597. 
r BY anen! Ufurie, was not found to Militat in this Caſe, which was not of Borrowe 
WH ing and Lending of Money, wherein the A prohibits to take more than Ten 
- WH forthe Hundred, and extends no wayes to this Caſe controverted, or the like, 
e WI which concerns a free Donation, where the Parties may ContraR, to make the 
Linds Kedeemable , which is Gifted upon more or leſs Sums, as they agree to- 
2:t!er, then aseffeirsto the Duty of the Land, contained in the Back-Tack; 
ndthe over-plus alſo being but Threttie Merks,and ſo being of ſo mean a quan- 
tity, could not make the whole Infeftment null. Partibus ut illic Comparentibus,' 
andthe Advocat for the Excipient. Fid. Feb, 26. 1631, Betwixt theſe ſame 
Patties. Feb,16. 1628. Kilgour, Jan.17. 1632. Skeen, Novers. 29. 1629. Paterſon. 


La, Lawrifown contra her Tennents, Fodem die, 
N a Removing, the Detender Alledging, that he was Subtennent.to 

who was Tackſman ot the Lands, and whoſe Tack, albeit it was Expired the 
tine of the Warning; yet he bruiking ſtill per #acitam Relocationem,it muſt De- 
ſencthis Vetender,his Subtennent,ay & while theTackſman wereWarned, This 
Exception was Repelled, & tound there was no neceſſity ro Warn the Tack(-, 
man, whoſe Right was expired before the Warning, ſeing tacite Relocatio was 
Found could avail to none, but to the aRual Poſleſſor, and he nor being natural- 
ly in Poſſeſſion of the Land, albeit he Alledges, he bruiked by his Sub-Ten- 
tent, whoſe Poſſeſſion he Alledged to behis Poſlefſion, ſeing 5s poſſider cujus 
wine pofideturs which was Repelled by the Lords: But the Detender, who 
ms Warned, being only natural Poſſeſlor, and having alſo payed of before Du- 
y for the Lands to the Purſuer z The Lords Found, there was no necefity,to 
«knowledge any tacit Relocation in the Perſon of the Tackſ-man,whoſe Right 
expired, and he not in Poſſeſſion,and ſo that he needed not to be Warned, 
Ator, Nicolſon, Alters Stuart. Gibſon Clerk. Yid, Dec, 2, 1628,L Fohnſton, 


Dickſon contra Scot, March 7.1632. — R 
N aReduQiion upon a reaſon of Inhibition, the Defender Alledging the 
Inhibition to be null, becauſe being Execute within the Sheriffdom of Ber- 
Kkkk2 wich, 
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wick,it was not Execute atthe Mexcat-Croſs of Greenlaw,but only at Dance; Al. | c 
beit by 4 of Parliament it is Appointed, that all fuchExecutions and Hornings I 
ſhould be Execute at Greenlaw, which is Declared the Head- Burgh of the She, In 
riffdom by that 4, and all Executions otheqwayes made, are Declared null WW 
This Alledgance was Repelled, and the Iahibicion Suſtained, in reipeR of the th 
Conſuetude, and uſe to Execute at Dwnce, notwichſtanding of that 4, and Iſl 
that the CA is not in obſeryance, and that it is but a particular privat 4, nor th 
Printed,and (p got Publick and known tothe Leidges, but contained in a Rati, iN 
fication of an Injeftment of ſome Lands. granted to the Earl of Dumbar, wherein A 
Greenlaw is Exected the Head- Burgh, with the Declaration toreſaid,and which 
is Ratified in Parliamept,and ſo is bug a privat A#, not keeped, nor known in 
the Countrey, nor Printed, or Publiſhed, and this was done without any Pro. 
bation, Gibſon Clerk, Yid, Funt 16, 1626, Pryor of St, Bathaus, 


Loean of Balvie contra L, of Laſs, March 8, 1632, 

N a Suſpenſion of Charges, Execute againſt Archibald Thomſon, who wi 
| Cautioner to the Laird of Loſs, tor Relieving of the Lands of Balwie, of all 
Burden which might affe& theſe Lands, the fame being ſold by Zogan of 3ul- 
wie to the [., Luſs, anday and while the payment of the remanent of the price 
thereof by the Laird of Luſs 5 The ſaid Archibald was Caurioner,to the effet 
foreſa1d;and the Laird £uſs being Diſtreſt, by aSeatence recovered tor Poynd- 
ing of the Ground for an Annualrenct, wherein the Creditor was Inteft out of 
the ſaids Lands by Balwiez and the ſaid Ld4rchibald being C harged,to Relieve 
the ſaids Lands ot that Burden,who Suſpended upon this Reaſon, that he oughr 
to Relieve him only in ſo far as he was Diſtreſt traly for the ſaid Annualrent, 
and for no more than he has payed to the Annualrentar for his Right, and the 
other Anſwering, that albeit he had Acquired that Right gratss trom the Par- 
ty, to whom it was truly adebted, he ought either to be Relieved of the whole, 
for the which the Land might be lawtully Burdened by that Right, or elſethe 
Party ought to ſhow how he might be tred legally thereof 3 and it is unjuſt 
and unreaſonable, to Reſtrict the Warrandice to that which he payed for that 
Right, forthe Party might have quited the ſame for nought, or for leſsor more, 
as they agreed z, Notwithſtanding whereof, the Lords Found, that the Suſpender 
was only holden to pay for che Relict of the ſaid Diſtreſs, ſo much as was payed 
by the Charger, for the Acquiring of the Right of the ſaid Annualrent, the 

yantity whereof was Found Probable by che Chargers own Oathgand this was 
the rather done, becauſe Balvie, for wham Archibald Thomſon was Cautioner, 
was a Poor Aged Diſtreſſed Perſon, and Reduced to great neceſſity,and theres 
fore the Diftreſs and Warrandice was ſo Retrinched. Afor, Nicolſon & Baird, 
Alter, Craig, Gibſon Clerk, Vid, Faly 23.1633, L+ Abergeldie, Foly 1:1634, 
Glendinning, Fanuary ult, 16z2, Miller, ,, 
L. Eudguharn contra L, Haddo, eHerch 10. 1632. 
He Lady Haddo having Canhrmed her Huſbands Teſtament in Apryl, 
: after her Huſbands deceale, whodied in Ofober preceeding; and where- 
in he left his Bairn, being then in his Mathers womb,now this Party, who wa 
his only Bairn, his Executor; and ſhe having obtained a FaQtory of the Bairts 
Tytar, aftcrthe years of Tutory, there were Aans hinc inde intented betwixt 
them for Tutar Comps, DirefFa & controris tutele; in diſcuſſing of the Arti 
cles whereof there was an Article, by the which the Lady and £»dgquharn ber ſes 
cond Huſband were Charged to Campt, for the Goods contained-in the Cor 
firmed Teſtament, given up þy her (@1f, and Intrometted with by her 3 and for 
the Pricesof the Corns, pertajning to herHusband, of theLands, which then at his 
deceaſe, wiz. in Ofober, be had in Manſing, and. the Incresſe thereof, as the 
ſame was given up by her: whereanent ſhe Anſwering, that albeit ſhe gre 8 
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ſame up, yet ſeing the Commiſlar of C&berdeer, and all theother Commiſlars 
of Scotland, in the Confirmation of Teſtaments, has a common Eſtimation of the 
{ncreaſe 3 and that the Prices were given up probably by her, as ſhe eſteemed 
the ſame, yet of noRKeaſon ought ſhe to be Burdened with more quantity nor 
theCorns truly did extend to, nor with other Pricesthan they gave, and were 
(old for, ſpecially —_ at the time of the Confirmation ſhe made Proteſtation, 
that ſhe ſhould be no further obliged than as ſaid is, albeit the ſame was Cone 
firmed at the Rate forſaid : And alſo that after the Confirmation the ſame were 
Appriſed by Un»fuſpetted Perſons, for a Jefs Price and Quantity, for which ſhe 
was content to be anſwerablez and asthe Bairn ſhould want nothing of hisown, 
ſoit were againft Equiry,to lay more on her nor ſhe got; it being unprobable, 
that ſhe would not make the beſt uſe of the Corns,and others, to the uſe of her 
0.48 only Baien, The Lords Found, that notwithſtanding of the Proteſtation 
torelaid, madeby the Relic, and the Appryſing of the Goods and Corns there- 
gies yet that (he ſhould be anſwerable, both for the Prices of the Corns, and 
Goods,as they are given up by her (elf in Teſtament, without reſpect to thePrices 
of the Comprilers, ſpecially the Alledged Compriſing in May, which ought to 
have no reſpect for the Goods, viz. (xen, Kine,and other Beſtial, which then 
vere at the worſt eſtate, 2#z, atter Beer-ſeed , whereas the Defunct died in 
8ober , at which time the Goods were at the beſt 3 and ſo the Prices given up 
were Found to Oblige the up Giver thereto, [tew, the Relict Defending her ſelf 
with a Decrcet of Exoneration, wherein theCommillars had Found her Super- 
expended in eight hundred Pound, more nor the whole free Gear of the Teſta- 
ment, The Lords Found not this lufficient, ſeing it was General, and bore not 
tle particular Debts payed by her, wherein ſhe was ſuper-expended, nor the Initru#1- 
a of the Particulars 3 therefore Ordained her toqualifie the ſame in this Place z 
ad (he Alledging, that ſhe had produced all her Inſtructions, and Diſcharges 
lore the Commiſars, 1n that Proceſs of Exoneration, and that the Commiſlar, 
br his Clerk would never givethem up again ; Likeas it is the cuſtom of all 
he Commiſlars of Scotland, to keepthe Inſtructions for the Warratd of their 
Sentence, and never to give them up again, and both the Commiſſar and his 
(rk being dead, the Party ought not now to be prejudged thereby, ſeing his 
Kntence muſt put her #» ##70,, which it is probable the Commiſſar would neyer 
ave pronounced, nor no publick Judge in his Office, without clear Probation, 
The Logds Found, that they would try, if there was fuch a Cufiom, and con- 
lder thereof thereafter. Actor, Adevcatss, Nicolſon & Mowat. Alter, Start. 
(bon Clerk, 


eAhannay of Kirk-dale contra Aiton, March 13. 1632, 

[| an Aion for payment of Duties of Lands, the Defender Defending him- 

elf with a Rental Set by the Town of Wigtown, to his Father and his Heirs 
Heretably, ad perpetuam remanentiam ( for this was the Tenor of the Renal ) 
nd that he was Heir to his Father, and fo it ought to Defend him,during his 
lifetimezand the Purſuer contending,that the Rental ought not to Defend him 
ker the deceaſe ofthe firſt Receiver, albeit it bore that Word ofthe Renrallers 
leirg except that he might prove by Authentick Probation, that the Cuſtom of 
eTown of Wigtown is ſo,that Rentalsſo Set,are effectual to the Receivers Heirs, 
his Lifetime 3 and that that Cuſtom has been allowed to the Heir fo te bruik. 
he Lords ſuſtained the Exception, and Found, that the Rental Set to a Ren- 
and his Heirs,cught ro maintain the firſt Heir of the Rentallergduring his 
ine 3 and that there wasno neceſlity to Alledge orProve any ſuch Cuſtom, 
vas Keplyed on; But ſuſtained the Exception without that ABedgance, and 
uno, that they would obſervethis Deciſion thereafter, when the like Queſti- 
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on occurresz But albeit it wasſo here Found, yet the Exception of the Tenor 
of Rentals may furniſh cauſe of Scruple 3 for if any Heretor ſhould te. 
ceive a Perſon and his Heirs, Rentallers to the Setter Perſonally, not propor. 
ing, that they are admitted to the Setter, and his Heirs, it may appear eo caſu 
that then the Heirs of the Rentallers ſhould not bruik longer than that Setters 
Life ;; for albeit the Rentallers Heirs be mentioned, yet that may be conſtruct. 
ed, that they ſbould bruik, incaſe the Renrallersſelt ſhould die before the Sets 
tcr, ſo that thir Conſiderations, and the like, will depend much upon the Ten- 
or and Conception of Clauſes in Rentalls. AQtor. Gilmor, Alter, Hepburn, Gig. 
ſon Clerk. Vid. Harch 15, 1631. E. Galloway. 


Reli& of Yeitch of Dawick contra March 15,1632, . 
He Reli& of Yeitch of Dawick Purſuing upon her Service to her Terce 0 

the Intromettors with the Duties of the Lands, for payment of the third n 

of the Duty to her, lt being Alledged, that ſhe could have no Action theretore [ 
upon the Service, uſed tor her Title, except ſhe had been particularly Kenned WM « 
to the Terce,and the Inſtrument of Kenning ſhown and produced, withour which 
no Proceſs ought to be oranted upon the Service, The Lords Repelled the Al. 
ledgance, and Suſtained the Proceſs upon the Title of the Service produced, 
and Found the Kenning not neceſlar inthis Action,which was Purſue torpay. 
ment of the third part of the Duties, payable for the Land z Whereas i the 
Aion had been real, as in Removing, or for apprehending Poſleſſicn of the 
Ground, The Lords eo caſw would have Found neceſſity tor an Inſtrument of 
Kenning, Actor, Craig, Alter: GibſonClerk. Vide March 18.1630, Lo, Maxwil, 


contra Eodem die, 
bo anEjeRion wherein anException being ad mitted ofa voluntarRemoving, 
4 and Found probable by Witneſſes; at the Term of Probation, a Witneſs 
being produced at the fourth Term after Caption, and it being ObjeRed, that 
he was not a Competent Witneſs, being Tennent to Robert Gibſon, which 3 
bert had Set the Lands Lybelled, for which Eje&ion was Purſued to the De 
fender, who Entred by his Setting, as Tennent to him, and ſo who in Law w: 
thereby obliged to warrand theſe Defenders trom this Action of EjeRion ; anc 
it being-Anſwered, that the Witneſs was become Robert Gibſons Tennent ic 
other Lands than the Lands Lybelled,and chat only fince the laſt Term of Cay 
tion, and had a three years Tack othim,ſo that he was not Tennent Remoye 
ablezand albeit he were, yet not being Declineable, but who mighe have been 
lawtul Witneſs, when he was firſt Summoned, and all the Terms fince his noz 
becoming Tennent ought not to prejudge him ex po# faiFoy Attour, Robert Git 
| ſen will not be ſubjectin Warrandice to the Defenders, The Lords Found,tha 
albeit the Witneſs could not have been Declined, it he had compeared at an 
time before this Term, yer ſeing he was at the time and Term of his Compear 
ance ſuch a perſon, as legally could not be then Witneſs, as becoming ther 
Tennent or Servant to the Party, albeit he was not ſo before, that theretoreh 
ought not tobe admitted Witneſs-but in this Inſtance, becauſe it wasnot D 
clared nor Found, that the ſaid Robert Gibſon his Maſter was in Law holden tt 
warrand the Defenders,therefore he was received as a Witneſs, and the Object! 
on Repelled, but he was Received cum nota ob penuriam teſtiums, Actor, 
ter, Gilmore, Hay Clerk, 


L. Ley & Stuart contra the Earl of Lauderdail, March 20, 1632. 
N an Improbation, one Sr#are Deſcended and Served Heir by Progreſs 
Stuart of Craigihall, and being Inteit in the Lands of Braidwood, Purſues fc 
Improbationof the Writs of the ſaids Lands,made by this Purſuers Predeceſlc 
to whom he was Served, and infett as Heir in the ſame, and by the —_— 
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enurmerat in the Summons; in which Purſuic , the Purſuer having pro- 
duced his ſaid Predeceſior, to whom he was Heir, his Charter under the Great 
Seal of theſe Lands, and his Seafin thereot, which was Dated Anno 1419, and 
his Authors Charter of the ſame, granted under the Great Seal to that Au- 
thor of before anno 149, years, with ſundry other Evidents, granted to their 
Succeſſors, ſince the Earl of Lauderdails Rightz fAlowing from a ſecond Son 
of the L, Craigihal, whom the Purſuer Alledged was never Inteft, nor ever had 
any Right to theſe Lands, and which the Purſuer called tor as ta!ſe, The De= 
ſender Alledged that the Seafin foreſaid, granted to the Purſuers Author, an»o 
1419. was null, andcould not give Entres to the Purſuer, ro call tor Improving 
of the Detenders Writs, and to quarrel thematter an hundieth years progreſs 
of Rights &PoſlcMon, uninterrupted in his own and his Predeceſſ»15Perſons; be= 
cauſe the Charter, which was the Warrand of the Seafin, and the Seafin were 
Diſconformztor the Chatter was granted to one Alexander Seneſcallus, and the 
Sealin to Alexander Stuart,and the Seafſin bore, to begiven by veitue of Breve 
Iegis, which p:e\umed a Retour of the Party;zwhereas the C harter flowes Up= 
onthe Hererors Reſignation, and not upon Retour : albeit the Purſuer Rep ys 
ed, that Alexander Seneſcalnr, and Alexander Stuart were both one, 12. the 
ane Lative, and the other Scots; and Breve Regis is to be raken off a P;ecept of 
ſeafin out ot the Chancellary, which atter 200 years and more, the Party is 
wt hol/en ro thow, 3”, Alledged, the C harter bears, That the Lands are given 
v the Fiar, with Reſervation of the Reſigners Liferentz Whereas the Scalin is 
mly given to the Far, which the Pu: tuer An/weted to be no Defect, feing the 
Diponer, whi-(e Literent is teſerved, was the Friars own Mother,and She cauſ- 
gtake the Seaſin to her Son, 4®. T he Seafin bore not, thar the ſame was given 
to the ſaid Alexander perionally preſent, nor yet to his Atturney, and made 
wmention of any Tracicion of Eaith and Stone, which are neceſſiry Solemnities 
vu the Validity thereot ; nor bears, that any took Inſtruments for the F:ars 
thereto it's Anſwered, that the Seafin bears, Ts be given to Ale+r,Stoart, which 
acluded that he was perſonally preſent, and that his Mother took Inſtruments 
thereupon, and thatSeafin was given ſecundumconſuetudinem, ut moris eſt in ta- 
iu peri, which preſuppons [radition ot Earth and Stone, & that all Solemnities 
were kept. It was turther Alledged, that the Seaftn was Suſpicious for Infolite 
uſual Clauſes, v:z, 1 he TndiQtion of the Pope, enumerat therein, with this 
Clauſe ſecundum computationem Eccleſia Scoticane, which phiaſe was not then 
Wled,neither were Seafins then in uſe: Whereto Anſwered, that that wasno De- 
kt in the Seafin, in reſpeR ot the Schiſm then amongſt the Popes at the 
Council of Cor ftance, there being three Anti- Popes. Further Alledged,the Sea- 
made no mention of the honr when it was done, as it ought, and isneceſfar, 
Wt it might be known, that it was done ar ſuch an hour" of the day, ne quid de 
Fe fiat: Whereto Anſwered, that the Seafin bore, To be done on a ſpecial L ay 
ein expreft, which is enough, and there is no Prohibition to have it done in 
ie Night, a'beit it had been ſo done, which is noty, And toall he Opponed 
Sealin done in ſo ancient a time,and wanting no requiſit Solemniry,and pre- 
Rding upon a Warrand of a Charter under the Great- Seal, and that no Right 
ltedin the Perſon of the Detenders Author, ever flowing trom his Prede- 
or toreſaid, by Progreſs to the Purſuer. The Lords notwithſtanding of the 
Aeption, fi:ſt Found on the 15 of March,that this Seafin was ſufficient to give 
Purſyer Aion, and Entres to Purſue this Action ot Reduction 3nd Im- 
folation againſt the Defenders: But this Day the Detender producing ſome 
ſol" Writs called tor, and the Purſuer craving Certification againſt the reſt, 
en Produced, The Defender Reſumed the forelaid Exception againſt the Sea- 
cali942d Alledged,that the ſame could not be Suſtained now atter Procucion, to! 
Kkkkgy tyr- 


_YT_—— =L 


632 The Deciſuons of the Lords cf Seffon, 1622. 


furniſh Ation to the Purſuer,to ſeek Certificationagainſt the Defenders,who, 
anJ their Authors thoſe 120 years and more had bruiked their Lands, by ver. 
rue of theſe Rights uncontrolled ; Which Alledgance the Zords Suſtained, ang 
Found therefore the Seaſin nu!l,notwithſtanding the Antiquity rthereo!, and nor 
to turniſh Action of Improbation, Actor, Nicolſon & Advecatss, Alter. Stuart 


& Burnet, Gibſon Clerk, 
Ruſſel contra Dick, March 24. 1632. 

| N an Improbation of a Compryſing, wherein the Executions and Warrand 

of the Compryſing were Called tor, to be produced and Improven ; And the 
Defender having produced the Principal Compryſing, which was Deduced 20 
years ſince; he Alledged, that no Certification ought to be granted,for nor pro- 
cucQion of the Exccutions,and Warrands thereof, which remains with the Clerk 
of the Compryling,and comes not again to the Party, and the Clerk is not cal- 
led tor to produce the ſame in this Proceſs, ſo the Party cannot be holden tg 
produce the ſame, This Alledgance was Repelled, and no neceſſity Found to 
call the Clerk to this Improbation,who was but a privat perſon,and could nothe 
repute a Publick Officer, or Cletk,whocould be known to the Purſuer.wheres 
by he had no neceſlity to call him, ſeing the Cempryſer may take at his plex 
ſure,any 01d:nar Nottar to be his Clerk,and that theParty ought to take upall 
the Wariands of his Compryſing, and to keep the (ame upon his own peill, 
and that they 1em1in not with the Clerk, albeit the Compryling was Deouced 
20 years ſince, & it thePa-ty had omitted to take his Warrands from the Clerk, 
he ought to have recovered the ſame by his Travels, or ſome other lawtul Di- 
ligence againſt the Cletk, and produced the ſame in this Procels, that the Lords 
might have Conſidered, if it ſhould have ſt:yed the Cert:ficarion. or nor; bur 
that not being done, he was ordained to p10:{uce, without necefſiry to Cite 
the Clerk in this Proceſs, Actor. Rafel & Burnet of Barns, Alter, Stuart & 
Gibſon. Hay Clerk, In the Aion E. Kinghorn againſt George Strarg, Fuly 19 
1631, The Lords Found the Party not holden to protucethe Warrands of 4 
Comp:yſing, but it was an old Deed, The like Fuly 7, 1636, Nicolſon, 


L, Capringtoun contra Geddie, Eodem die, 

N a Purſuit againſt Geddre, for payment of certain Sums, for being abſent 

from Canrringtoun's Work,at his Coal- heugh,contrary to theTenor of Ged- 
die's Bond, whereby he had obliged him zo worke at Capringroun's Co.- 
heugh during all the days of bis lifetime, and the Laird of Craigie Wallace,who 
was Maſter co Geddie, compearing to detend him, Alledged that this Bund was 
null,and ought not to be Suſtained in any Chriſtian Nation, ſeing it was gan 
g00d Mannets, and Chriſtian Liberty, to take any perſon perpetually Bounc to 
a perpetual and miſerable Servitude, and alſo was againſt the Ads of Patlia- 
ment,which Prohibirs a!l Leagues and Bonds among the Subje &s, as the 4 3 44 
6 Par, Q. Mary, and 12 A, 10 Par, Fa. 6, For it is againſtall Equity anc Nt 
cural Liberty, to take the tree Leidge of his Majeſty obliged to a perpetual Set» 
vitude.This Alledgance was Repelled,and the Bono Found Lawtul and Suſta 
ed, Acor, & Gilmore, Alter. Gibſon Clerk. 


L. Lochinvar contra Lindſay of Wauchop, Eodem die. 
= a Declarator of Wauchop's Liferent of the Lancs of Dryburgh, holden 
F Lochinvar, theDefender Alledged. that the Summons ſhould abide Conti 
nuation, ſcing it muſt abide Probation; for he ſhows not where the Defend 
holds the Lands ot him, which in Declaratcrs at the inſtance of the King 
Donatar, is preſumed, that all the Subjects holds of his Majeſty, except anoth 
Superior be inſtructed ; but the like Preſumption ſtands not for any SubjeC 


This Alledgance was Repelled, and no neceſtity Found of Continuation, WN | 
t 
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Purſuer ſhew his own Infeftment of the Lands LtbeHed, and that the De- 
nder was Rebel year and day, AQor. © & CGrlmor. Alter, Gibſop 
lerk. Yid 2 Fuly 1622. L,Kilſpindie, 23 June 1626. Lo Stormonth, where allo 
he Lords Found, that the Purſuer needed not to prove, that the Defender - 
1d the Lands of the Superior, for he might Diſclatm him, 


Hay contra L. Achnames, Eodex gie- 

Ames Hay ſeeking Declarator of Achnames Lifercnt of Eſcheat of the Lands of 
| holden of the ſaid James ; and Achnames Alledging, that no Liferent 
an fall to James Hay, becauſe he was lofeft in theſe Lands, olden af the Prince 
pon James Hay his Contumacy, for refuſing to Infett him; fo that the bene- 
te of che Liferent thereby cannot belong to him, This Alledgance was Re- 
xelled, for the Infefrment granted by the Prince, for the immediat Saperiurs 
iſobedience, or refuſal to receive his Vaſlal, was Found a goad and lawful 
Reaſon to excludea!l Non-entry, which the Superior might ſcek for the V aflals 

0n.entry, ſeing the Superior was Charged, and refuſed; and the Entry by the 

rince was Fonnd to purge the ſame, and to ſupply that defe&; but it was 
found no ways to exclude the immediat Superior from any other caſualities 

Chis Superiority, which otherways might belong to him as Ward, Liferent, 

ecopnition, and others, and alſo rhe Duties, if any were payableby the Te- 

 Wrotthe lofeftment, are due to the Superior, notwithſtanding of the Vaſfals 

; Wir) by the Prince 3 for theſe Cafualities accrefſes to the Superior, for the fault 
the VaTals If, wherein the Superior cannot be hurt fine ſus crlpe 3 but in 

be Non-entry he is prejudged for his own fault, for therein haber ſerpſurs 1u- 
em clp.e, &* non V afiatium, © in aliis Vaſſallus eff Author culpe, &- deliFo- 
,COnon Dominus. Aor, Gilmore, Alter, Hay Clerk, 


L. Ludguhairn contra L. Haddo, 23 March 1632, 
, Ludquharrn Purluing wrongous Intxomiſtion of Teinds, Compeaxed L, 
H:duo, and Alledged, that the Tack, which was the Title of che Purſuir, 
wacquired by the L, Ludguhairs, he then being Faftar to bus Tatar, and fs 
Wlv vugut to be repute as his Tutor io this, that he might do nothing in ne 
Virorzs, co his hurt 3 whereby that his Tack, which was of the Teinds of the 
it Wctenders own Lands aud Heretage, albeit be hath acquired tbe ſame to hig 
1 Wi: during her lifetime, aud to the Defender ubereafter after ber decals, 
L « muſt be ſalely profitable to bim, and not to ber. And the Purſyer Ag- 
\o MW" Dings that it was lawful to him, albeit he had been Tutor, far more when 
a5 WE 5 Factoronly to the Tutor, to acquire this Tack, wherein he hath dane np 
> W'00g tothe Minor, topurchaſe the ſame 40 him,after the deceaſc.of the Purly. 
roM® Wiſe, who is the Defenders Mother, and who is CanjuaQfiar of the maſt 
2-WW"t of the Lands contained in the Tack. The &orgs Found, that theFaGor 
("ghtdo no more than the Tutors (elf io this caſe, and the hike caſes, and that 
(1-W"© Tutor might take a Tack to his own Wife, for ber lifetime af the Teinds 
er" fuch Lands, whereof ſhe was Literentrix, (he defalking a proportion pro 
p « of the Greflum payed far the Tack of the Minors Lands,and.ſultained rhe 
utand Tack to her, far the Teinds of the Lands only 3 but tar the Teinds 
Itic:1e(t of the Lands pertaining to the Minor, whereat the had go Liferents 
\ offi” ©1745 Found,that the of the Tack 4n that gught to accreſceo the 
Mor, and not to the Conjunfiar, theFafars 'WIE, nor to the Factor, nar 
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py uthe Tutor, the Minor always paying a proportion pro rata of the Greſſim of 
"g le Tack, and therefore would nor ſuftain rhe AtionLibelled for the T eiads 
hell Lands Actor. Nicolſon: Alter. Stuart, Gibſon Clerk.. | 
jeC L. Lochinuar cantra Wauchop,Eodew die. 


[this Cauſe mentioned before March 24. 2632. The £ords Found, that al- 
<M* thuugh the Yaſſal had Diſponed the Lands, for a Cauſe onerous to —_ 
L111 who 
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who was Heretably Infefttherein, to be holden of the Vaſlal's ſelf, and that he. 
fore the Vaſlal was Rebel year and day ; but he being then Rebel, and the Re. 
bellion ## curſu, and the Rebel being un-relaxed the time of the Diſpoſition, 
and albeit there were ten years and more bypaſt,fince the expyring of year and 
day, during the which whole ſpace the Acquirer ot the Lands trom the Vz{, 
fal had been, as he yet is, in continual peaceable Poſſeſſion of the Lands, yy. 
interrupted by the Superior,or any other by vertue of theAlledged Caſuality, 
the Rebellion ; and whereby he Alledged, that the continuing of the Rehet, 
lion, which hathlyen ſo long over arid obſcure, cannot now be obtruded;; 
gainſt this fingular Succefſorto prejudge his Right Acquired for onerous Cayſ. 
es, and clothed with ſo long real Pofſeffion, of the which Rebellion he ha; 
ſo probable cauſe to be ignorant; yet the Lords Repelled this Alledgance,an; 
Found the Superior notwithſtanding of the Right made by his Vaſlal, as (aidi 
being then Rebel,and the Rebellion running ( he unrelaxed ) had Right tothe 
Liferent of his Vaſſal, and that the Profites of che Lands pertained tohim, gy 
ring the literime of his Vaſſal, Partibys nt illic, &c. Vid, 24 July 1632, Rule 
and the other Caſes there: 


Maxwell contra La. Stanlie, Eodeme die. | | 
| HeReliQ of L. Stazlie being conveened by Margaret Maxwell one of hi 
| Daughters,as Intromiflatrix with her Husbands Goods,to pay ſum D 
to her; ms the Relic Alledging,that one of the Detun*ts Sons was Executc 


Confirmed, aud who ought to be anſwerable to the Creditors, and who hai 
found reſponſal Caution at the Confirmation of the Teſtament 3 and the Py 

ſuer Replying upon the Defenders Fraud, in Confirming of a Minor, eſpeciall 
ſcing her ſelt was nominat Executrix by the Defuntts ſelt : Likeas ſhe intrc 
metted with her Husbands Goods, before ſhe Confirmed the Minor 3 as alf 
ſhe hath intrometted with many other particulars (whereon the Purſuer cox 
deſcended) beſide, and attour the G:»0ds Coni:rmed, whereby ſhe was in dt 


and ſo ought to be lyable to the Purſuer as univerſal Intromiſſatrix, And 
Detender Duplying, that it was lawful to her, to Accept or Kenounce to 
Executrix, albeit ſhe had been nominat by the DefunR, ſeing the Confirmir 
of another, where there is alſo ſufficient Caution, is no more prejudicial tott 
Creditors, than if ſhe had been Confirmed z for the Confirmed Goods will | 
made forth-coming to the Creditors; and her Alledged further Intromiſlic 
with Goodsomitted , Un-confirmed, cannot make her univerſal Intromiſſatri 
to make her ſo lyable for Debts of her Husbands, amounting to greater Sur 
than either ſhe is worth, or all her Husbands own Eſtate might pay * But tt 
moſt that thereby can reſult on herAlledged omiſſion, is to take aDative «do 
Ja. The Lords, notwithſtanding that there were Executors Confirmed,and nc 
thele(s of the Alledgance foreſaid, ſuſtained the Aion againſt the Defender, 
Intromiſlatrix, without neceſfity to take a Dative ad omiſſa ad hunc effeTun 
only to infer Sentence againſt her, tomake the particulars, wherewith the | 
be proven to have intrometted, beſides the Goods Confirmed, forth-coming 
the Purſuer for her Debt allanerly, and not to make her lyable as univerk 
Intromiſſatrix thereby, either to his Creditor, or toany other of the Defunt 
Creditors,if the Intromiſſion to be proven, ſhall not be found to be ſo muc 
as will pay the Debt, and reſpeted not the Reply, to make her further lyabl 
Vid. 12 January 1633, Bruce of Stanftil. 


Caſſie contra Fleming, Tune 27- 1632. - 
Ne Caſſie, kelict of one Hamilton Cordiner in Glaſgow, Reducing 
Contract and Infeftment of a Wodlet of a Tenement in Glaſgow, gran 
to Fleming by her Husband and her, ſo far as concerns her Conſent to the 4 


enation, ſhe being Conjunct-Fiar thereof, upon a Reaſon ot aveias cax/s, AIC 


T he Decifions of the Loyd: 


ing, that ſhe was com 


{1 40d Qualification of Fear, 


usband to her, for 
,Albeir that ar the 
ullion, and albeic 
n, neither was the 


rty, 
nd th 


word, gave her conſent to 
the Defend er,neverex ring tobe well 


ar lybelled, the 
hoved 


do res verefimiliter 
Metum ff. Ruod metus cauſe; is enim dicitar 
ntioni, yet in muliere minor metu; c 
quin et etimandus eſt metis, 
etu affici &- ſic ad aliquod ſolve; 
virum con 
6 hr4/umptiones, ſed hot totum relinquitur arbitrio Judicis, 
« wiuntatis notanduns eſt, quod jura dicant, plus Teftibus 
emibus de mety , quam centum de libera entes de 
iu, ©: wiolentia, atteſtantur de minis &- qwie ſenſu cor- 
is percipinntur, &- de mediis extrinſecis ; voluntate, dicuns 
voluntate ſtmepliciter ſetreta,que non tam aliorum ſenſibus ſubjacet, "rfl & volun- 


n aum aliquem aFus 


Jt facta proteſt atia ibis megetit ill Jura, 
Prrgatay 
os 


veniat terporis intervallam, inter me- 

ſPontantam ſolutionem ceſsaverit cauſa 

m cauſa metws, nunguam ttiam cum tnter« | 
LIII 2 wvallo 
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wallo,metus purgatur, ut inaliquo carcerato a Communitate, que cozgit carcerg. 
tum CO ng cautionem de certa ſumma Communitati ſolvenda, quamque poſtes 
ille ſolvit liberatus etiam ex intervallo,non ſic purgatur metus, nam durat cauſa, 
cum eum iterum Communitas carcerare potuiſiet,niſt ſolwviſſet; idem in uxoreverber. 
ata a marito, quia nolebat conſentire cuidam Inſtrumento, fo poitea, licet ex inter- 
allo conſentit, videtur metu factre mariti, durante Matrimonioz & hic eft fer? 
idemCaſus,de quo inter partes hic expreſſas agitur:ita ef apud Philippam Decium, 
de regulis Furts,ad Regulam, in omnbus cauſis 68;hec autem CA tio datur in 
rem, O& non ſolam in eum, qui vim intulit, | ſed in quemcunque alium, ad quem 
res pervenit, etſi non ipſe, ſed alius vim metumque intulit: Ut eff in 
Weſembecio. Ad Tit, nod metus cauſa Tit, 2, Lib.q ff. & in Legibus ipþs, 
hoc titulo, Idem in Lege ſi vi 2, & L. Non-intereſt 5, Cod, eod,: at Conſiderands 
eft aifta L, fi vi & L, ſiper vim,Cod.,codem,que dicunt,Pretium 7ei,quod datum Ct 
eſt ei, cut metus fuit illatws, wut rem eo Pretio venderet, effe reſtituendum tt 
et, 4 quo Yes petitur auferrs, per hanc Attionem , antequam reſlituatur : t 
& hoc eſt notandum L, velle, 4. f. de regulis Faris, que ſic dicit, velle un Wl © 
creditur , qui obſequitur imperio Patris vel domini; nam licet coatta woe 
luntas dicatur etiam wvoluntas, non eft tamen proprie & ſimpliciter voluntas, 
ea enim, ex libero mentis arbitrio, & proprio metu procedit, & non ad ulttriug 
petitionem: quare wvoluntas coatta, eft voluntas qualificata, & ſecundum quid, 
\qneque inſlante neceſsitate fit ;, ſic vero fatta, non dicuntur in jure voluntarias 
quod enim fieri dcbet ex voluntate,non eſt imponendum ex neceſsitatez, Lf per 
vim 4,Cod de hi: que vi e&c.requirit.ut altius eſtimetur voluntarie faftus wiſse, 
ut ad/1 eatur conſenſus ejus, qui dicitur Compulſus, illi aFui ex intervalli, idem 
Authent ſivea me, ſub, L,21 Cod,ad Seratus vonſwit,Uelleianum:nbi dicitar alie- 
patio; em a ma ito,cam conſenſu Mulieris fattam, ſoluto atrimonio, illi ney Pres 
jud:care,ſcd cam poſſe rem repetere,nifi duo concurrant, viz.nili poſt biennium alit« 
patront conſentiat, &nift alie res viro [uperſint,ex quibus illiplene poſeit ſatitfieri, 
alia1us licet frequenter conſentiat Mulier,non 1114 pr 4judicatur alienatione,qudey 
obtinet in altenatione rei dotalis:& Auth,ſi qua,Cod,codem:dicit opportert conflari 
pretium fuiſſe converſum in rem Mulieris, ut & FuraCanonum, nullum conſens 
ſum admittunt, niſi juratum : ut cap, cum contlngat, Extra: de Fureſurando: 
quod & convenit cum praxi, & Legibus noftris, fiquidem qui cawte acqul 
Tunt rem, in cuus aequiſitione requiritur uxoris conſenſus, ſolent coram Fu 
dice hunc conſenſum adhibere,& Furamentum ab ea exigere, conſenſum qu 
hunc eſſe voluntarie prefitum ab ex, & non coattum, idque ſi ab illapreftats 
extra viri praſentiam, ita e# in ſtatuto, 84, P, 11, Fa. 3d, And this Atic 
upon the 19, of F«ly,1632 was lo DDectued,and the Reaſons of Reduion [up 
metu therein qualified, albeit long preceeding the Alienation, were ſuſtais 
ed, and the Exception of voluntar Conſent, albeit proponed for a Wodlet 
ter, who was ignorant of the CoaRtion, and Alledged that at his ContraRing 
ſhe did willingly Conſent, which he offered to prove by the Witneſles inſet 
in his Contract, was Repelled, G:ibſox Clerk, 


Lyon contra Baillies of Forfar, Fune 28. 1632, 

'@\* Lyon Purſuing the Baillies of Forfar, for payment of his Debt, becau 
his Debitor being Rebel, was Apprehended by a Meſſenger, by Wartat 

of Letters of Gaption, 8& was offered by the Meſſenger, and thePartyPurluer h 
Creditor, to the aids Baillies, and defired ro Commit him to Ward while 

were ſatisfied, and they ſuffering the Rebel to eſcape,and not having put him 

Ward, therefore they wereconveened for the Debr,and they Alledging that t 

Charge was not lawtul, being Execute in the end of 0ober, about, or after {i 
Hours at night, they had no Reaſon to obey the ſame, being given und 

nighr, ſpecially ſeing they had 0 ſufficient Tolbooth, nor Jayl, where the R 
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bel might be keeped in Firmance and Surety, and they being but Magiſtrars of a 
poor ſmall Burgh - Likeas they defired Surety of the Party,to* payment of the 
Expenſes, and Intertainment of the Rebel, which he refuſed to do, and ſo they 
had no necefſity ro Ward him, And the Purſuer Replying, that atter the C harge 
given to the Baillies, they abode in company with the Rebel till rena Clock ar 
night, and ſuffered him to depart without doing any Diligence to detain, and 
put him in Ward, as they ought,albeit chen they had ſufficient Power to Keep 
and Incarcerat the Rebel, he being then ſingle and alone, and there being two 
Baillies preſent with the Party Credicor,and theOfficer who apprehended hi m, 
& theRebel having Supped with theB.illies and theOfficer,in one of theBaillies 
Houſes, which diſcovers their Faulrzand the nor ſufficiency of the Jayl,makes 
them the more Culpable, being the Head-Burgh of the Sheriffdom, T his Ex- 
ception was R - 100m the Reply was admitted to Suſtain the Charge, and 
theretuſing to find Surety for Intertaining of the Rebel, was found no cauſe why 
the Magiſtrats ſhould have diſobeyed the Charge. Actor, Gibſon. Alter, 

Gibſon Clerk, 


Dalrymple of Waterhead contra Li Cloſeburn, Eodem die. 
Tomes of Waterhead Pnriues Cloſeburn asUniverſal Intromettor with his 
F Fathers Goods, to pay his Fathers Debts,who for the particulars conde- 
ended on by him, Alledged the ſame to have been delivered by his Father to 
the Detenders Wife, two years before his Fathers Deceaſe, who by vertue 
thereof was in Poſſeſſion before his Fathers Death + And the Purſuer R e- 
plying, upon the Fathers Retention of che ſame continually in his Poſſeſſion, 
utilche time of his Deceaſe, notwithſtanding of the Alledged Diſpoſition or 
Citing, which behoved to be Repute Simulat betwixt Father and Son, and the 
ions Wite, and to prejudge Creditors: And the Excipient Duplying, that no 
Retention of Poſſeſſion could be Alledged, to prejudge the anterior Delivery 
made by the Father,and to bring on all his Fathers Debts on him, (eing the De- 
ader and his Wite, after the toreſaid Delivery became in aQual Poſſefion of 
lteſame whole Goods in the Fathers lifetime, who,two years betore he died, had 
tether Eſtace nor Means, whereof he. might be Repure Pofſeſſ3r, but was all 
this me fick and infirm, and lay Bedfaſt, and remained inHouſe with his Son the 
Detender, who Entertained him in his Family,the Father neither having Fumi- 
hor Servants, whereas the Family was ſuſtained upon the Detenders Charges, 
udhe only payed the Hires and Fees of the Servants, the Father havins no 
Means to do the (ame, ſeing his whole Eſtate was Evicted and Appryſed from 
ion tim by 8ryce Sempil. And the Purſger Triplying,that the Father Retained the 
vp efhon, and Encertained the Family, and payed the Servants Fees, and that 
ain ”* Son who had nothing,remained in the Houſe with his Father: Likeas the 
Iſet er Curing all che dayes of his lifetime, continued ſtill in Poſſeſſion of his 
ing 3400s and Living, notwithſtanding ot the ſaid Compryſing, The Exception 
\(et L Duply was k epelled, in reſpe& of this Reply and Triply, which was Su- 
aned and Admitred to thePurſnersProbation; And upon the 34 of Fuly 16 32, 
Defender Alledging,that the Gift of his Fathers Eſchear was Diſponed to 
Kirkpatrick, who had obtained thereupon both General and Special De- 
ator, who made the Right thereof to the Defender, by vertue whereot he 
tometted, and ſo he could not be Conveened as Univerſal Intrometror with 
Fathers Goods : And the Purſuer Replying upon the Fathers Retention of 
$ all his lifetime,and that the Defender after his Deceaſe Intrometred 
ith, TheReply was admitted,and the Exception Repelled, Hay Clerk-Yid, 
4.1632 betwixt theſe Parties, The like Decifion was done berwixt Moodie 
Hy of Tourlands, Fuly 24, 163 *h which Proceſs Gibſox was Clerk: : 
Ll 3 Ir. 


(n 
its 
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Irvin contra Elfick, Fune29. 1632, 
Ne 1rvin being Served Tutor lawtul to a Pupil, but not having found 
Caution, de fideli admini#tratione, as uſe is, divers yearsatter he was ere 
ved, Bannerman of Elſick takes a Tutory Dative to thefaid Pupil, and finds 
Caution, and intents Action thereon, for Delivery of ſome Writs of the Mi. 
norsto him as Tutors and the other Tutor lawtul Compearing, Alledging that 
the Dative had no place to call for the ſame,ſeing he was Tutor lawiul, Served 
and Retoured debito tempore, within year and day, and ſo had only Intereſt rg 
Purſue for the Pupil,as his Tutor ; and the Dative Alledging,thar this Service 
was alikeas if he had not been Served,ſeing he had not found Caution, where. 
by the Service was void, and he had Expede a Tutory Dative, which behoyed 
now to have place,ſeing the Tutor Lawtul had found no Caution; and the 0- 
ther Anſweringgthat ſeing the T utor was Retoured debitotempore, the not find- 
ing Caution could not make it ro tall, ſeing he now offered Caution,and that the 
Pupil ſuſtained no prejudice in the mean t:me,and that he as Lawful Tutor had 
Intrometted,and had the handling of the Pupils Aﬀairs,for the Indemnity where- 
of the Cautioner now tound would be lyable 4b initio, ſo that the Pupil could 
haveno prejudice; and the Dative contending,that it was no time now 10 offer 
Caution, after his Gitt was expede, and Caurion tound by him, and after the 
others ſo long Ceſſation, which made him to fall from his Office, The Longs 
Found, that thenot finding Caution within the year by the Tucor Lawtul,and 
the interveening Dative, and Caution tound by the Dative, betore any Caution 
found by the Tutor Lawtul, was no cauſe ro Exclude the Tutor Lawtul, and 
to prefer the Dative, but preterred the Lawful ro the Darive,norwithſtanding 
of the Lawtul Tutors Ceſſation to find Caution, divers years atter his Service, 
and permitted him yet to find Caution, which was received, ſeing the Tutor 
Lawtul had Adminiſtrat ever fince his Service, and that it was nor qualified, that 
the Pupil had received any prejudice , or that the Tutor Lawtul had done any 
wrong, Acor. Mowat. Alter, Davidſon & Gibſon Clerk, Y 1d, Feb, 22.1628, 
Colquhoun, Decemb, 17, 1631, Auchterlony, Fuly 15.1631, Grant, 


Straton contra his Mother, Fodem die, | 
Tx Son Purſuing the Mother to Remove trom Lands,and ſhe Excepting, 
that her Husband by his Teſtament , had ordained her to bruik all his 
Lands, and to give to the Purſuer their Son, a Roum Pleniſhed (ufhcient!y z 
which Teſtament the Þurſuer has Homologat,by receiving trom the Defender, 
by vertue and contorm to the ſaid Teſtament, the ſaid Roum well Pleniſhed by 
the Defender, and ſo the Teſtiment being thus Approven by the Purſner, h 
cannot come againſt the ſame, nor ſeek the Defender to be Remoyed from the 
Lands Lybelled,which the Detundt has willed her to bruik, during her lifetime 
and which the Puriuer has Ratified by Acceptation of the Condition thereof, 
as ſaidisz This Exception being Found Relevant by conſent of the Party Pur 
ſuer, The Lords Found the Homologation of the Teſtament ſoqualified,ast! 
Exception bears, vis, The receiving of the Roum Pleniſhed for Implement of i 
TeZament, and by vertue thereof, ought to be proven only by Writ, or Oath 
Party,and Found it not to be admiſſable to be proven by Witneſſes, as the De 
fender Alledged it ought and might be proven, conſiſting i» fa#o, viz, in del 
vering of a Roum with the Pleniſhing thereof, which was\Laboured, receivec 
and keeped by the Purſyer, ſeing the Zords Found it ſhould be Proven by Writ 
or Oath of Party, that it was received by the Purſuer for Implement, andb 
vertue of this Teſtament, which in that part was not probable by Witnene 
ARor, Gibſon Alter, Scot Clerk, Fid, Feb, 7, 1632, Home. 


J 
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Davidſon contra Hamilton, Faly 4, 1632: | 
N a ReduQtion of a Contra of Marriage, at the Inſtance of Alexander Da: 
vidſon,made betwixt him and Robert H amiltoy, and the ſaid Robert's Daugh. 
ter, Wite to the ſaid Alexander, whereby the ſaid Alexanger was obliged to ln- 
tett his ſaid futnreSpoule in all his Lands and Eſtate, and in ali which he ſhould 
thereafter Conquels ſtante matrimonis,during her Litecime, which theſaid Alex- 
ander delired to bz Reſtricted to a competent Proviſion, ſeing there was only 
conditioned to kim inTocher by theContraR a 1000 met ks, 8& eine theBairns, 
ifthe Wife ſurvived him, would bedcſtityte of all Means tolivebyz Andalſo 
, by the ContraRt he was obliged to pay to his (aid Father in Law 5000 merks, 
and to doſundry other Particulars to him, if there were no Bairns of the Mar- 
rage, which ſhould live while they were Married, Which Contra& he deſired 
tobe Reduced, becauſe he was then Minor and greatly hurt. The Lords Su- 
ſtained the Reaſon of Minority and Leſion, for Reducing of the ContraQ, in 
ſo far as the Purſuer was thereby obliged to his Father in Law,as ſaid is; But the 
Lords Fonnd not the Reaſon Relevant to Reduce the Contra, .fo tar as con- 
cerns the Proviſion therein, introduced in tavours of the Minors Wite, tor. her 
Literent of the Purſuers wholeEſtatey For the Lords Found, that any,ceither Ma-+ 
jor or Minor, might provide his tuture Spoule co his whole Means, and that ſuch 
Proviſions are valid by che Laws of this Realm : Howſoever by the Roman 
Law,there was required an equal proportion, iter dotem & donationem propter 
wptias, neither was the Minor eſteemed to be prejudged by ſuch Proviſions, 
in ſuch ſort, that he ſhould be reſtored againſt the ſame, ſpecially where there 
ms no Creditor to the Purſuer aſſiſting in this ReduRion, nor complaining of 
this Proviſion.quo cſs it the Wite had been Provided to her Literent, and che 
biirns to the Fee of the whole, and Inhibicion Served thereon in their Favours, 
the Reduction then might been more conſiderable, whereas it is not ſo now, 
tone being Purſer but the Husband alone And where it was Alledged, thas by 
this Proviſion, the Bairns of the Marriage, it the. Wite ſurvived the Purſyer, 
would want all Proviſion, and Means of Life and Maintenance, that was'not to 
terelpeRed, ſeing it was an uncertainty,which had a poſſibility to be ſo,or other. 
ſſe;tor it might be that the Wite ſhould die before him, &it might be that the 
Bair might die before the Wife ſhould come to have the uſe of her Liferenc, 
nd if they ſhould notdie, bur lived after their Father, the Mother bruiking 
the Literent,yet in Law the Wite would be compelled, to grant them a reaſons 
ddle modification, for their Education and Suſtentation, which is agreeable with 
U Law, both Divine, Natural and Humane, 71d, March 7,162 3,L0, Bargeny: 
| Dalrymple contra L. Closburn, Eodem die. > 4 
[ the Cauſe of Dalrymple of Waterhead, mentioned June 29. 1632, It being 
L Alledged, that the Annualrent of one of theDebts, for which the Defender 
Fasconveened, was payed,which he offered to prove by Witnelles,and which 
be Alledged was probable by Witneſſes, ſeing the quantity of the ſaid yearly 
ualrent was but the two part ofan hundred merks, which was only the 
Purſuerspart for the whole Annualrent, being only an hundred merks yearly, 
be Purſer had only Right to the two part yearly, which was within the Sum, 
Which was probable by Witneſſes. The Lords Found, that ſeing this Annualreng 
Fs conſtitute by Writ, and that the Party was oiges by. Writ to pay the 
albeit the quantity yearly belonging to the Purſyer, was within an hun- 
ted merks,and that it was Alledged, that it was yearly payed, whereas there 
Wsmany years Purſued for, that therefore the payment could not be proven 
by Witnefles, but only by Writ, or Oath of Party, and no otherways. Parti- 
» iBlic comparentibus; 


Lilla Burnet 
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Burnet of Barns contra E. Buccleugh, Eodem die. 
:N a Reduction, wherein an Exception being adwitted to the Defenders Pro- 
bation, to be proven by Writ, orOath of Party, and Incident being uſed | 
againſt certain perſons called as Haversz which being denyed by the Defen. | 
ders therein, in the ſ-cond Term of Probation, Aſhgned to Summon the Wit- ” 
ne(Jes tor proving thereof, no Diligence being uſed againſt the Wirnefles;z and k 
the Purlver of the Principal Cauſe deſiring therefore the Term to be Circum- 
duced, feinÞno Diligence was uſed nor produced to fatisfie the Term: Ang Ml F 
the Party Ulcer of the Incident Alledging, that he might refer the having ofthe n 
Writs comained in'ths Incident, to the Oaths of the Defenders therein, albeit Ml ® 
head done no Diligences And the other Party contending, that that ought lp 
not to be granted, but only he ought to refer the verity of the Principal &x- ſh 
ception to the Purſuers Oath of Verity, ſeing his Proceſs ought not to be de- Ml 
layed, what-ever others ſhould declare upon the Incident, except the Writs, MW ® 
whereby the Defender might prove his Exception, were produced. The Lords T 
Found, that albeit there was no Dtligence done upon the Incident at the ſe- ” 
cond Term, yet teing the Defenders called m the Incident were preſent , that 
the Party Ulſor of the [ncident might refer the ſame, 8&the Having of theWrits by 
therein comained, to their Qaths, #fter whoke Depoſitions, ſeg they were ue 
prefent, the Puriver might urge his Proceſs to beput to ſach further point, as I 
he might 1n Law by the courſe and order thereof : nd the Zords would con- do 
confider what thetr Declarations ſhould work, for, or againſt any of the Pars 
ties. Actor. Burnet. Alter, Nicolſon & Scot. Gibſon Clerk, 


Sheriff of Forreſt contra Town of Selkirk, July 5. 1632. 
N aReduRtion of an Infefrment of the ſmall Cuſtoms ot Selkzrk. granted by K, 
Ja, 5, thereof, to the Town,upon a reaſon of Anteriority and Prior Right, 
made of the ſamebyK Fa. 4. tothe Purſuers Predeceſlors, to whom he was 
Retoured Heir, The Defenders Alledging, that the Purſuers Predeceſlars 
Charter of their Cuftoms could notbea Title to produce this Aion, becauſe 
there wasno ſpecial Seafin of the ſame produced, granted conform to that Char- 
ter. Alſo that the Purſuersown Seafin:could not bea Title to Purſue, becauſe 
it proceeded upon a Retour out of the Chancellary,and was not given by the 
Sheriff-Clerk, conform to the At of Parliament, and ſo was null, The Lords 
Found, that the Charter granted to the Purſuers Predeceflor of the Cuſtoms, 
was ſufficient, albeit there was noſpecial Seafin taken of the Cuſtomy, inreſpet 
there was Seaſin of the Lands contained in that Charter , taken conform 
thereto produced , and that there needed no ſpecial Seafin to have been 
produced of the Cuſtorns, which was jus #ncorporenww, no more than there need- 
ed to be taken of the Patronage of a Kirk ; and alio the Purſuer offered to 
prove, thatconform to that Charter, by the ſpace of 20 years after the ſame, 
Compt was made in Exchequer of thefe Cnftoms, ſo that thereby the Charter 
was Corroborat with Poffflion, and fo needed no Seafin, which w:s ſuſtain- 
ed, and the Alledgance Repelled : And asto the other,that the Purſuers Sea- 
fin was Alledged,not to be given by the Sheriff:Clerk, the Lords ſuſtained che 
Proceſs upon'the produdtion of the Purſaers Retour, and his Rredeceffors Sea- 
fin, towhom he was Retoured Fer, albeit no Seaft were produced, and lo 
they reſpected not the defe& ofthe Seafin Alledged; But the Lords inclined, 
rhe'Seaſtn had been neceffarly required to be uſed asaTitle,tofind the famenull 
ſummarly by way ot Exceprion,it it had not-been qualified that the Nottar,G1v- 
er of the Seafmn,was then Sheriff. Cherk, Actor. Necaom Stuart 8 C14igs Alter. 
Cunninghame '& Mowat. Gibjon Cierk. Vid, 4 Feb,x630. E.Konghorns and the 
Caſes there Noted, x Decemb. 1632. Carnegie. 


L, Renton 


The Deciſions of the Lords of Seffion; 16310 641 
L. Renton contra L. Weddeyburn and others, July 7. 1632; 
Nan Improbation of an Inhibition Execute at the inſtance of two Daughters 
of John Stuart ofColdinghame,apainſt Sir George Hume of Manderſtoun,who 
was conſtitate their Debitor in ſome Sums of Money, and which Inhibition 
was by Purſuit of Improbation quarrelled bythe Laird of Wedderburn,the Lord 
Erikmey and fome others, Creditors to the ſaid Sir George; ln the which Im. 
probation, the diret manner, viz, the Meſſenger Executor, and Witneſſes 
inſert, where: f one was dead, and the other two which were living, were Exas 
nined,and approved the Inhibition, and whole Executions thereof; and in re- 
ſpe& whereof the Defender in the lmprobation, Alledged, that the Proceſs 
ſhould be holden as Concluded and Adviled ; and the Purfiter defiring,thit he 
might give in indire4 Articles of wo pom gene, which the Def:nder Alledged 
ought not to be permitted, where all the Dire& wete extant and approved. 
\ MW The Lords Found, that they would receivethe indire& Articles;and Conſider 
and Adviſe what Subſtance and Relevant Argument was qualified in them, 
which being given in, the Lords Adviſed them, without any Anſwer given in 
by the Defender thereto: And one of theſe Articles bearinggthat the two Par- 
ties, at whoſe inſtance the Inhibition was Raifed and Execute, viz, The two 
liſters, had corrupted the Witneſſes, and the one Siſter had given them fourty 
double Angels, and the other fifteen, at the leaſt had promiſed the ſame to 
them, The Lords Found this Article only admiſſable ro be proven by @® Oath 
of the Laird of Rentoun, who had Married one of the Siſters, and Found, thar 
they would admit nor receive no other Probation at all therein, neither by Wit« 
nefſes, nor by Tryal and Examination of the Witneſſes, Alledged to be Cor- 
npted, nor by the Oaths ofthe Women Alledged Corrupters, whofe Vaths 
the Lords Found could not be taken in prejudice of the Laird of Rentb#n, now 
Hisband to one of the Siſters, nor in prejudice of the Husbantofthe other 
viſter, albeit the Sifers were Principal Parties, and the Husbatids only were 
Partics for their Intereſts, And albeitit was Alledged, that the giving or pto- 
wiſing of ſo large Money to the Witneſſes by the Wives; could not be refed 
to have becn done but by the knowledge of the HiisBands., in reſpect both of 
the greatneſs of the quantity, and that the Wives cannot in Law beeſleetts to 
have fo much Money, without their Husbands, ob ſuſpicionem turpis queſtus,et ut 
talis ſuſpitio evitetur, It was Queſtioned,it ſuch Promjles or good Deeds giveh to 
the Witneſſes were proven, and that the Husbands were not accellory thereto 
and that the Leed it ſelt were tryed to be ttue,what ſhould be the conſequence 
whereanent it is certain, that albeit the Deed be true, yet if the Paity Uſert 
the Writs, & who is repute Principal party be acceflory thereto, that hecatinot 
in Law reap benefit by ſuch indireQ@ dealing, which is prohibite-in.-Law, ho 
more than the Party, who albeit 'in a juſt Cauſe, gives Bribes to: his Judge, # 
pro [e ſerat ſemtentiam,pro que vid: £1 2. ff. de Condifione ob turyem cauſam. Ac- 
tor. Nicolſon 8 M owat; Alter. Start & Craig, Gibſon Clerk. Vid, 5 Marth 1624. 
Gichen contra Cochraw, 8 26 June 1623, Cochran. 


Lo. Fentoun contra Archibald Drummond, Jul to: 1632, | 

N an Aation of Compt and Reckoving of the jd A+chibald,as Chimbertain, 

for bis intromiffion with the Earl of Kele's Rent,and —_ 'Trly Ei. 
belled, there being ary Article of the faid Archibal#s Intromiffion with the 
Corns of one ofthe Tennentsof Kel/fez which grew tipon' the-Royrm Labour- 
ed by the ſaid Ferinent 3 and therefore it was ervvet that the phy = en; 
ſhould pay the-Farm of that Room; the Tetinents ſelF being deat; arid AcM- 
; bald having initrometted with the whole Cropt that grew. .AHd the BY AF: 
hibald Alledging, that his Iatromiffion was for ſarifichon of rt Reſt of 
Ather years Farms adebtcd by that ſame Tenneat,for the which he poynded it, 
Mmmm and 
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and intrometted with the Corns controverted. The Lords Found, ſeing hi, 
Intromiſfion with the Corns was referred to his Oath,that he might ſwear,thar 
he intrometted for ſatisfying the cauſe forefaid of the preceeding Debt, ang 
Found, that they would not divide his Oath, and that he needed not to ſhow 
any,cither Writ or Decreet, whereby the Tennent was conſtitute his Debitor of 
theſe preceeding Reſts, nor any ACt of Court, nor other Warrand to Poynd 
the Corns therefore, but that his Oath was ſufficient for all. And ſicklike he 
being charged for Intrometting with fivePunſhionsof Wine of the Purſuers,and 
which were ſold by Archibald, and which was referred to his Oath, who De. 
clared,that he [ntrometted with them,and Sold them, but that they were freely 
gifted to him of before by the Earl of KeBje : And the Purſuer Anſwering,that 
that was not referred to his Oath, ifthey were gifted, but only his Intromiſh. 
on. The Lords ut ſupra would not divide his Declaration, but Found, that he 
might Depone, that they wereGifted,and that they had no necefity,to except 
and prove that they were Gifted, either by the Earl of Kelzes Oath, or other- 
ways. AQor, Burnet Major. Alter. Minor, Gibſon Clerk. Vid, 14, Feb, 1633, 
Rankine,and the other Caſes there, 
Fiſher contra Turnbul}, Eodem die, 
7 ben deceaſt John Turnbull of Symontoun, and Katharine Fiſber his Spouſe, 
having Set a Tack of ſome Lands to umquhile Rutherford, and Turnbull 
his Spgpſc; both the Husbands being dead, Katharine Fiſher Purſues the Re- 
li& and appearand Heir of the Tacks-man, to pay a Terms Duty, which was 
owing, and to find Caution to pay in time to come, or to Remove, as ule is; 
which ARion the Zords ſuſtained, albeit there wasnot yet a whole year owing, 
but only oneTerm preceeding the Summons;and albeit it was offered to be pre- 
ſently payed,in reſpeR the Relic, who was Purſuer, was a mean Woman, who 
had no moreto live upon; and that the Reli&, who was Defender, albeit ſhe 
was Tacks-woman, ſeing the Tack was Set to her with her Husband, yet ſhe 
had not Subſcribed the Tack, ſothat ſhe might thereby either Labour the Land, 
or leave it waſte, as ſhe pleaſed, and ſo thereby the Purſuer might be diſappoints 
ed ofthe Tack-Duty, and all benefit of the Land. AQtor. Stwart. Alter, | 
Gibſon Clerk. 
Hume contra Bow-maker, Eodem die, 
'@ Hume having acquired the Right of the Liferent of Bow-maker,by his 
Annual zebellion, and after general Declarator, having obtained De- 
creet of Removing againſt him 3 which being Suſpended upon a Reaſon, iz, 
That the Donatar, the time of the Gift granting, bad granted a Bond tothe E. 
of Marr then Thefaurer, to uſe the ſame by his advice, tor the good of the Re- 
bels Creditors; and for not verifying of this Reaſon, the Letters were Found 
orderly proceeded,and thereafter a new Suſpenſion being raiſed upon this fame 
Reaſon, andthe Bond, with the Earl of «Marrs Declaration, how the Dona- 
tar ſhould uſe his Gift, being produced for verifying thereof. It was queſtion- 
ed by the Donatar,that after Decreet upon the firſt Suſpenſion,againſt the ſame 
Reaſon, for not Verifying thereof, the Verification now ought not to be re- 
ſpetted, nor received, otherways there would be no end of Pley : For if at 
ſecond Suſpenſion the Verification were receiveable, it might be ale well 
received in the third or fourth, and ſo in i»finitumez and as if Decreet were gl- 
ven for not Probation of an Exception admitted, that Decreet could never be 
taken away by produQion of any Probation thereafter, in any ſecond inſtance, 
far leſs oughtic tobe received by Suſpenſion after Decreet once given, and | 
thereafter another Decreet given upon Suſpenſion, finding the Letters order- 
ly proceeded, for not Verification.» The Lords notwithſtanding Found, = 
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they would receive the Verification in this ſecond Suſpenſion, albeit it was not 
produced in the firſt, eſpecially ſeivg it wasnot the Suſpenders own Bond,but 
wasmade by a third Perſon tothe Theſaurer, and that it depended upon the 
Theſaurers Declaration, which was only made fince the firſt Suſpention was 
Diſcuſt, and which is noteafie to the Parties always to obtain, but muſt be 
attended while he pleaſed to give it: And the Lords Found this Declaration 
now produced, made by the Earl of Marr, being then Theſaurer, ought not 
to be reſpected, ſcing the Back-bond was granted to the Earl of Marr, being 
then Theſaurer , and he ceaſed to be in that Office the time of the Dc- 
claration, and Jong before, and ſo that it wasnot proper to him, to Declare 
2s Earl of Marr, how that Gitt ſhould be uſed, by vertue of the Back-bond, the 

wer whereof to Declare wasonly proper to the Theſaurer, being in Office 
for the time, and not to the perſon Receiver of the Bond, if he ſhould be out 
of Office when he Declared 3 for the power of ſuch Bonds followed the Suc- 
ceſſors of the Office, and was not other waysinherent in the perſon of the Re- 
ceiver,being become a privat perſon 3 and therefore the Lords yet aſſigned a 
competent day to the Suſpender, to produce the preſent Theſaurers Declarati- 
on, anent the ſaid Back.Bond and Eſcheat, that thereafter the Lords might 
conſider thereof, and diſcuſs the Reaſon of Suſpenſion, and Verification there- 
of, Actor, Craig. Alter, Gibſon Clerk, Yid. 20 December 1632. Knox 
for the firſt part of this Deciſion. Item, 18 March 1630. Frank. 


Lichton contra Muir -head, July 11. 1632. 

| fy Daughter of a Defun& being Served Heir to her Father, ſhe having 
a Brother living, who was ſuppoſed to be dead, and thereafter the Bro- 

ther being Served Heir to his Father , who after his Service and Re- 
tour, having Diſponed all Goods Moveable and Immoveable, and whatſocver 
night pertain to him by his Fathers deceaſe, to onecalled Stzart, which Singu- 
ar Succeſſor purſuing the havers of ſome Obligations pertaining to the Defunt, 
to deliver the ſame to him, and after Decreet, the Haver Suſpending upon 
double Poynding, as troubled both by the Alligney to the Brother, and alſoby 
the Siſter, and producing the Obligations to be given ro any of them who 
ſhould be found to have Right thereto. The Lords Found, that the Brothers 
Aſigney ought to have the Heretable Obligations, and that the Moveable Bond 
ſhould be given to the Siſter, who was Confirmed Executrixto the DefunR, 
which was ſoOrdained, albeit the Brothers Afigney Alledged, that the Exe- 
cutrix in this Proceſs could not come in fo ſummarly, to ſeek the Moveable 
Bonds, ſeing ſhe had neither obtained any Sentencetherefore, as Executrix a- 
painſt the Haver , which ought to preceed ere ſhe could ſeek the ſame, neither 
was there any thing here called 1n queſtion, but which of them, as Heirs, had 
beſt Right tothe Obligation produced ; notwithſtanding whereof in this ſame 
Proceſs, The Lords Found, that the Executrix might defire theBonds produced, 
ſo many of them as were Moveable, to be given her inthis ſame Proceſs, without 
neceſſity to intent any new Purſuit therefore, ſeing the Bonds were Exhibit,and 
they could not be Ordained to be given back again to the Producer, who 
chimed no Right thereto; and the Heir or his Aſſigney having no Rightto the 
lame, the Executrix ought to have them y alſo the Executrix defiring,that the 
Aſligney conſtitute by the Heir, ſhould find Caution to relieve the Executrix 
df all the DefunRs Heretable Debts, for which ſhe, as Executrix, might be dil- 
treſſed by his Creditors; and this Aſfigney Replying, that he being a Singular 
Vucceſſor to the Heir, and for onerous Cauſes, he ought not to be burdened 
with this Caution, no more than if he had bought Land, or any other parti- 
cular from the Heir, could the Haver been compelled to find. Caution rorelieve 
the Executrix, or to make that Particular ſo bought by him, lyable to the De- 
Mmmm 2 functs 
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fun&s Creditors,who had done no Diligence before the Acquiring of his Right, 
againſt the DefunRs ſelf, or againſt the Heir his Author, which might hinder 
im to Contra with the Heir, and to Acquire this Diſpoſition: notwithſtang. 
ing of the which Reply , which was Repelled, The Lords Found that this Af. 
figney, and Singular Succeſſor, ſhould find Caution to make theſe Obligation, 
Here able, now acclaimed, and Decerned to be givento him, or the Sums there. 
in, ſo far as he ſhould uplift the ſame, forth-coming to all Parties having ln. 
tereſt, who might claim the ſame, for the Defun&ts Debts, prot de Fure, for 
they Found, that this Aſtigney ſhould therein be 1yable, to all Parties having 
I:tereſt, as ſaid is, for theſe Bunds,and Sums thereof,to be recovered by hin, 
in that ſame manner, as the Heirs ſelf might have been J1yable, if he had not 
been Denuded, ſpecially ſeing the Diſpoſitien made to him by the Heir was 
univerſal, of all things whatſoever he might ſucceed to, as Heir, and ſo wa 
omntun bonorum & totins Juris, Actor, Stuart & Mowat, Alter. Nicolſon & 
Sandilands. Hay Clerk. Vid. Penult July 1630, L. Carnoufie, 


Ramſay and Haz contra Pyronon and Edgar, July 12. 1632. 

# 65 Pjronon a French-man, and his Factor having obtained Decreet againſt 

the Bairns and Executors of umquhile Patrick, Ramſay, and Alexander 
Hay their” Tutor, for Payment of Money owing to the French-man by the De. 
funct; after the diſcuſſing of the Suſpenſion of this Decreet, the Moneys being 
Conſigned by Alexander Hay their Tutor, was Decerned to be given up to Jobs 
Edgar, Procurator for the French man, the ſaid John being Buund to Re-pay 
the ſame cum omni cauſe, 1n caſe the ſaid Alexander Hay, and his Minors pre- 
vailled in the ReduQtion, which they had lntented of that Decrect; which Re- 
duttion was Intented, and Purſued by them, againſt Pyronons (elf, and the faid 
Fohn Edgar, upon this Reaſon, that the ſaid Pyronon by his miſhve Letters, ſub- 
ſcribed by him, and written to umquhile Patrick Ramſay, the Defenders Fa- 
ther had acknowledged theſe Sums ſatisfied, for which Sentence was given a« 
gainſt them, and fince the Intenting of this ReduQion, Pyronon being dead, it 
was Alledged by John Edgar, that he could not be compelled, to uſtain this 
Proceſs, and to Diſput upon this Letter, whereupon the Reaſon is founded, 
while ſome Perſon to repreſent the Principal Party now deceaſed were Sum- 
moned, who might Anſwer to the Letter, and might know how to eleid the 
ſame, ſeing he was only Bound to repay the Money, if the Decreet were Re» 
duced, as he is yet content to do ; but the ſame cannot be Reduced againſt bim, 
he not being Party therein, but of neceſfity the KeduRtion ought to be De- 
duced againſt the Principal Party, obtainer thereof, and who has only entereſt 
to maintain the ſame. This Alledgance was Repelled, and the Proceſs of Re- 
duction ſuſtained againſt this Excipient, receiver of the Money, and who was 
Bound,as faid is to repay the ſame,without neceſlity ro call thePrincipalParty, 
obtainer of the Sentence to this ReduCtion, or any other repreſenting himz and 
thereafter the Defender Alledging, that the Letter produced, which was the 
ground of the Reduftion, was null, ſeing it wanted Witneſſes, and Deſigned 
not the Writer according tothe AR of Parliament, The Lords Found, that ſuch 
privat Letters betwixt Merchant and Merchant, came not under that 4G of Par- 
liament, albeit the Miſive Letter bore an Exoneration of agreat Debtacclaim- 
ed by the Alledged Writer thereof, and alſo that thereby he was conſtitute 
beſide, to be owing unto him,to whom it was Written, a great Sum of Money, 
whereby the Defender Alledged, that ſuch privat Letters would be of a greater 
force than Authentick Writs, which may fall under the Act of Parliament, 
which was Repelled. Item, the Defender denying the Subſcription of the Let- 
ters to be Pyronons hand writ 3 Likeas he produced a Letter,all Written and Subs» 


ſcribed by the faid Pyronon before he died, whereby he declared, that he _ 
wr 
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wrot ſucha Letter, and therefore Alledged, that the ſame could not make faith 
except it were proven to be all his Hand-writ, at leaſt that it were proven to be 
his Subſcription by Witnetles, who ſaw him writ the (ame, ſcing he had no 
means to Improve the Letter, it being Privat and obſcure;as ſaid is : And fur- 

ther contended, that in ſuch caſes, this ought only to be tryed by the Parties 
Oath, who being now deceaſcd, there reſted no other manner of Probation, 

but the Oath of the Defender, who isonly found Party, what he knows of the 
verity thereof. The Lords Found, that the Reducer had no neceſlity, to prove 

this Miſfive Letter to be totally written by Pyronoy, but that it was luthcient, 

it he ſhould lawfully approve the Subſcription thereof, to be his proper hand- 
writz and before they gave Anſwer in point of Law, if that Approbatiori 
ſhould be by Witnefles, who were preſenr, and ſaw him ſubſcribe, or not, The 
Lords ex officio ordained both the Parties, 2iz. the Reducer, to produceall ſuch 
Means and Documents as he had, to verifie the truth of the Subſcription of the 

{aid Letter, and which he would uſe to thateffe&: And alſo the Defender to 
roduce all ſuch Means and Evidents as he had, whereby he might derogat to 

the Faith of the ſaid Letter, and might make it appear not to be his Hand-writz 

and after all were produced, They would conſider what faith in Law ſhould be 

given to the ſaid Letters and would give Anſwer tothe Cauſe in Fure, concern- 

ing the ſaid Letter, and the Reaſons which are founded thereon. ARor. Stuart, 
: WH Lirmonth & Hay. Alter, Nicolſon, Mowat & Gibſon, Hay Clerk. Vid, Feb,14. 
7 1627-Betwixt theſe ſame Parties , July I. 1631. CHaccnbin, 
d 


Pollocks contra Fairholm, July 1 3. 1632, 
Ome PoPocks being Served Heirs to Robert Halliday, Purſues Reduftion of 
wo Bonds, of ſome Moneys,made by him, as being done on Death-bed, 
and ſoin prejudice of his Heirs. The Defender Alledging,that th: ſc ſame Bonds 
vere given of theſe Sums, for Furniſhing made tothe Defun&, 9iz. for furniſh- 
ing ot Malt, as much asexrended to 500 Merks, which was the Sum contained 
in the one Bond, and which was at ſundry times made to him, and whereupon 


is Wl the aid Parties having Compred, finding it to amount to this Sum, hethen 
d, WM nade, and Subſcribed this Bond, The Lords Found this Alledgance Relevant, 
n- Wl tofuſtain the Bond, albeit it was made on Death- bed, the foreſaid reall Furni- 
1c BW ftingbcing proven to have been really made, equivalent to the ſaid Sum, and 
c- Wl whichthe Lords Found probable by Witneſſes, the Furniſher alſo giving his 
m, WF Oath upon the Truth of the Furniſhing, after Probation. And it being alſo Al- 


ledped tor the other Bond, containing other five hugdred Merks, that the Cre- 
ditor had recovered this Bond, for fatisfaQtion of the like Sums owing before 
ve- WH to him, and particularly which he had furniſhed to the Defuntts Father, which 
/aS WW then the Detun& took on him by his Bond to pay. The Loyds Found this AL 
ty, WM |dpance Relevant, for ſo many of the Sums, as the Defender ſhould prove fur- 
and WM niſhed to the Defunts (clf, but Repelled that part ofthe Alledgance, anent the 
the furniſhing made tothe Defuns Father, for the which they would not ſuſtain the 
bond, except it were Alledged, that the Defunct was Heir or Executor to his Fa- 
ther, whereby in Law he would have been lyableto pay Sums,adebred by his 
Father to this Defender. Gibſon Clerk. Yid. Feb, 16, 1628. John Byres. Jan, 
]-1624. Shaw, Penult July 1635. Richardſon, 


. Stodart contra L. Cockil-ferrie, Eodem die,  «» 

Ne Stodart having Recovered a Sentence againſt Cockil-ferrie ,* for a Surh 
owing by his Bond made thereupon to this Stodart, in his own Name, 
bcit he acknowledged the Moneys to pertain to . his Minor, to whoth 
K was Curator and immediately after the Decreet, the Minor becomin# Mas 
ry Cackil-ferrie obtainsa Diſcharge in his Majority from him of this Sud; 
Mmmm 3 and 
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and thereupon Suſpends, and defires to be freed of the Sentence obtained þ 
Stodart, which Reaſon and Diſcharge Produced was not allowed, but Stodart; 
Decreet was ordained to have effe& , ſeing after the Sentence, the Defender 
could not Tranſa@, nor pay the Minor, albeit then Major, in prejudice thereof 
for it might be, that Szodart the Curator, 1n his Curator-Compts, would be 
found tuper-expended, and ſo had juſt reaſon to Intromer with the Minor's 
Moneys, and after Sentence the Debitor could not be reput to have donebong 
fide, to deal with any Party without him, at whoſe Inſtance Sentence was re. 
covered againſt him. Hay Clerk, 


E. of Mortoun and Cra»furd contra the Feuars of Muckart, Eodem die, 
He Earl, and one Craufurd his Tackſman concurring z being Infeft in the 
Miln of M»ckart, with the Afttricted Multars uſed and wont, by the Bj. 
ſhop of St. Andrews ( this Miln being the only Miln of the Barrony ) Purſues 
the Feuars of the Lands of this Barrony, every one for their own Lands, for ab. 
ſtraQing of the Multars, and to pay the fame to his Tackiman of the faid Miln; 
wherein the Lords Found, that the Earls Charter and Seafin foreſaid, contain- 
ing Diſpoſition of the Miln, ( being the only Miln of the Barrony ) with 
the Aitrited Multars, uſed and wont, and the continual uſe of the Defenders 
coming and Grinding their Corns of their Lands at the ſaid [Miln, was not a 
a ſufficient Ground, or Titl , whereby the Defenders might be Compelled to 
come tothe ſaid Miln, and Grind their Corns thereat, as Thirled and AftriQ. 
ed thereto; for by that Infeftment, they were found not to be Thirled, which 
was Granted to the Purſuer, bearing #t ſupra, Nor yet by their uſe to comeand 
Grind their Corns at the ſaid Miln, how long ſoever they had ſo done, except 
that the Purſuer would Reply, and prove expreſs Aſtriftion of theſe Lands, 
pertaining to the Defenders, to this Miln,either by their Evidents, bearing them 
to be Thirled thereto, or by ſome Jawful Aas of Court, and Conſtitutions, 
whereby the ſaids Lands, and Poſleſſors thereof, were fo Thirled betore the De- 
fenders Infeftment, and no otherwiſe. Ator. Nicolſon & Dunlop, Alter. Stuart 
& Prymroſe, Hay Clerk. Vid. Fuly 17. 1629. L. Newlifton November 26, 
1631. Oliphant, Decem. 20, 1632+ L, Innerwick, July 12. 1621, Earl 
Murray, 


Ardwel contra Mccullech, Faly 17, 1632, 
Na Removing, wherein theTennentWarned, Alledging him to beTennent to 
theLady, Liferenter of theſe Lands,& who was living the time of the making 
of the Warning, &who wasalſo Warned, & ſhe being then living, albeit now dead, 
no Proceſs ought to be ſuſtained againſt him upon that Warning: And the Pure 
ſuer Replying, that albeit ſhe was living when theWarning was made, yet ſeing 


ſhe was dead betore the Whitſunday, to which ſhe was Warned , the Warning A 
now and Proceſs thereon, ought to be Suſtained, her Right becoming extind, Wſdtol 
even aS if a Tack had been ſer, which would have endured to that Whitſunday, to | 
the Setter might have Warned before the Whitſunday to Removeat the Whit» iſe Ly 
ſunday,which would have been Suſtained: notwithſtanding whereof the foreſaid ie Co 


Alledgance was Suſtained,and no Proceſs Found upon that W arning,albeit ſhe 
diced before the Term, ſeing it is not alike,as ifa Tack had been ſer of that en 
durance to the Term, ſeing there it was conſtant, that the Tack would ther 
Expire, Buy it is not ſo in Warning of a Literenter, living the time of the Warn 
ing, for none can be certain that ſhe will die before that Term-and thereupon tc 
make the Warning upon uncertainty of Ceſlation' of her Right: And be. 
ing Alledged, chatthe Warning was made at theKirk of which isall cul 
nous, and not at the Kirk of to the which Kirk, the Kirk whereat the 


Wacning is made,is unit by A# of Parliament, only DivineService uſed _ 
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 atzthe Lords were of the mind toSuſtain this Alledgance,and to rejeR the Warn- 
ing therefore, but it was not decided, in reſpe& of the diſcuſſing of the other 
Alledgances, #t /upra. Aﬀtor, Cunninghame, Alter. Nicolſon, Scot Clerk, Vid, 
Decemb, 24. 1642, Towne. 


La, Borthwick contra Scot, Eodeme die. | 

He Lady Purſuing for the Mails and Duties of the Lands of Cathcum, 

T conform to her Conjundt Inteftment,after the Deceaſeot the Lord Borth- 

pick her Husband : And the Defender Alledging, chat her umquhile Husband, 

had tor Cauies moſt onerous,viz, For ſatisfying of a Debt owing by him to the 

Excipient, granted a power and Letters of Commiffion to him, to lntromer 

with the Duty of theſe Lands, for payment of theſe Debts, ay and while he 

were {atisfied thereof,and that they were not yet ſatisfied,and theretorethe Du- 

ties ought ro pertaih to him,and not to the Lady, In this Proceſs, it being que» 

tioned, it this Factory could be obtruded againſt the Lady, who Alledged the 

F:Qory not to bea real Right, and that it could not be obtruded apainſt her,no 

more than a -ght ro bruik Lands, made to a Creditor,to be Poſſeſſed for pay- 

ment of an Annualrent of Money lent, ay and while the Money were re-payed, 

| Wl couldbe admicred againſt a fingular Succeſſor, as ſhe alledged, her (elf ought to 

) be conſidered,(eing ſhe Alledged, that her Right lowed not from her Husband, 

but proceeded upon the Earl of Zothian her Brothers Refignation,who was Hee 

tor of the Lands, and Kefigned the ſame for Inteftment alike principally, to 

te given to my Lord her Husband and to her, and to the longeſt liver of 

them z And the other Party Anſwering, that the FaRory was real, being for 

1Cauſe ſo onerous, ſpecially againſt the Lady, who could not be repute a ſtran» 

er, nor ſingular Succeſſor, ſeing her Infetrment behoved to be repute to flow 

bh her Husband, ſeing the Earl of Zothian was obliged to Refign in his ta- 

yours and his Heirs, and not in her tavours , ſo that her Intefrment behoved 

to be repute her Husbands Deed, The Lords Repelled the Alledgance, and 

Found that this FaRory was not real, and could not be reſpeRed againſt the 

lady, nor her Inteitment, which the Zords Found, ought not to be reſpected 

82n Inſeftment or Donation,flowing from her Husband, ſeing ſhe was equally 

Intett with him, and that he could not Revock the ſame, not being his own 
Deed, ARor. Nicolſon, Alter, Stuart, Hay Clerk, 


ng Black contra L. Pitmedden, Eodem die: 

ad, Pe Black, upon a Comprifing of Lands from his Debitor, Charges Pit- 
ur« WC medden to Infeft himy as being Superior of the Lands, who Suſpending, 
ing WW the Lands pertained to him in Property, and were fo Poſleſt by him, and 
ing WS Authors, thir thretty (ix years by-paſt, ſo that he ought not be Compel- 
oR, WW tolnfeft any in bisProperty, This was Repelled,and the Compriſer Ordain- 
da, WE"to be Infeft, without prejudice of Pitweddens Right of the Property,which 
hit Wi Lorde Declared ſhould not be hurt by this Infefrment, but only Found, that 


Compriſcr ſhould be in that ſame eſtate, for his Right, as his Author might 

been, from whom he Comprifed, and would not put the Parties to Dil- 
it upon their Rights in this Judgment. Actor, Baird. Alter. FYid.March11, 
36, Margaret Sos. 


L. wA4xcbinleck contra Cathcart, Eodem die, 
He deceaft Lo. Cathcart, in his Baſtard Daughters ContraQ of Marriage, 
L is obliged to Inteft her and her Husband, during their Liferime, and 
ir Heirs, in ſome Lands, whereof the Daughter Sets preſently a Back- Tack 
the Lo, Cathcart, for payment of a Silver Dutie, of which Silver Dutie they 
* twenty years payed by the Pather, but never got any payment from the 
Ments, nor out of the Lands. The ſaid Daughter Purſuing. upon the In- 
Mmmm 4 fefiment 
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feftment granted to her, following upon the ſaid Contra, which was a baſe 
Infeftmcnt, holding ofthe Granter, the Tennents of the Lands for payment of 
the Mails and Duties, aad they Alledging them to be Tennents tothe L, 4fte, 
who was Infeft inthe ſame Lands, by the Lo. Cathcart,holding of him licklike, 
and Confirmed by the King, and by vertue thereof fix years in Poſſeſſion of 
the very Duties of the Lands from the Tennents, Occupters thereof; Likeas, 
fince the deceaſe of the Lo. Cathcart his Author, he Charged his Son toenter to 
the Superiority of theſe Lands, and for not doing has obtained Decreet of 
Tinſel of Superiority,whereupon heis Infeft by the King, & in Poffeſlion both 
Real, by uplifting, from the Tennenrs the Duties, and alſo Civil, by obtain- 
ing S:ntences againſt them3 Likeas the Tennents thir thretty years by-paſt ever 
ſince payed their Duties to the Lo. Cathcart,while the L. Aﬀeck Acquired his 
Right and Poſ{cion, the Purſuers Infefttment being ever obſcure and unknown, 
nor ever cloathed with Poſſcfſion. The Lords Repelled the Alledgandce, albeit 
it was alſo proponed for Afeck Compearing with the Tennents, in reſpeq 

of the Purſuers Right, which was anterior to the Defenders, and that the fame [ 


depended upona Contra®t of Marriage, and that they got payment of the Back: WM or 
Tack Dutic from the Los Cathcart, albeit they never had any other Polleſſion, Hl 
either from the Tennents, orout of the Lands, and albeit theſe ten years by. Wl th 
paſt, they bad got no payment, and preferred her to the Excipient, albeit Ze. th 
al Poſlefſor. Scot Clerk, Yid. July 8. 1626. Turnbull Jan. 22. 1633Gordon, WM nn 
and the Caſlcs there. | wh 
Irvin contra Robertſon, July 20. 1632. pay 

Y Contra of Marriage betwixt one| Irvi#z and Robertſon, Trein, WY (i 
B Brother to his Siſter then Contracted, to be Married on Robertſorgis oblidg- WI *" 
ed to pay tothe ſaid Robertſox, in nameof Tocher, the Sum of Two Thouſand WM 
Mcrks; and they being Married, after Procreation of a Bairn, who died before WI "it 
the Parents, but within the ſpace of a year after, the Marriage, and a ſpace him 
before the Expiring of the year, the Wife allo died, and ficklike the Husband; WM Cr 
this Husbands Brother being Served Heir to him, purſues for Regiſtration of Exc 
the foreſaid Contrad, to the effe& that he might have Execution, for payment w 
| 


to him of the foreſaid Sum ContraRed, to be payed. to his ſaid umquhile Bro- 
ther, being Heretably Contracted. Wherein the Defender Compearing, and *t t! 
Alledging, that in re{pe& the Wite and her Huſband out-lived not the year,but 
that the Marriage was diflolved by Death within the year; therefore the Mare 
riage quoad omnia hinc inde donata, was returned, as if it never had been; and 
that the Tocher could not be craved by the Huſband, albeit he were yet wh, 
and albeit he had not died within the year z neither could the Procreation o 

Bairn, who alſo died within{the year of the Parents Marriage, make any Ex 
ception againſt the common PraQique, whereby all is Reſtored hinc ine 


where any of the Parties Married dies within the year: And the Purſuer Rei d:ngh 
plying, that the Procreation of a Bairn once living, albeit both the Bairn an bad « 
Parents died within the year, makes the Contra& to be effecual, and that nal Cola; 
Tocherſhould be payed tothe Huſband and his Heir, Sicklike as the Conjuna ll Riphe 
fee would have been indue tothe Wife, if ſhe had ſurvived, The Lord-Bep Dedu, 
led the Alledgance, and Found, ſeing there was a Bairn born of the Marriaga bg to] 
albeit both the Bairn and Parentsdied within the year, yet that the Tocher Wall All th 
due to the Huſband, and conſequently, after his death, to his Heirs, being four y, 
retable, as ſaid is. Actor. Start, Mowat 8& Davidſon. Alter. Nicolſon 8 RY tatap þ 
Scot Clerks Yia. July 23. 1634. Maxwell, and the other Caſes there. before 
| Hamilton contra Jug 21. 1632, ord which 
N a Reduion of a Conſent, given by theWife to ber Huſbands Alienation tom tþ 


of the Lands, wherein ſhe was Conjun&-fiar, deſired to be Reduced ex - then be 
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pite weſwe, Ec. and an Exception of her voluntar Conſent being proponeds 
that ſhe Compeared before the Baillies 'of Glaſgow, and Town. Clerk, and 
before certain Witneſſes, and made Faith, that the did it voluntarly, teſtified 
by a Note, written by the Clerk upon the back of the Contra, albeit-neither 
that Note was Subſcribed by the Baillie, nor Clerk, nor an AR Extracted 
and delivered to the Party thereon, nor no further extant in the Clerk- 
Books, to verifie itz whereby the Purſuer Alledged\, that it ought not to 
be reſpeted, The Lords ex officio, Ordained both the Parties Witnefles hinc 1#- 
d to be condeſcended on, and the Witneſſes mentioned in the foreſaid Note, to 
be examined, and thereafter they would conſider of the Reaſon of metws, and 
Exception, and Decide the Cauſe (for the Baillie and Clerk were dead )as.was 
Decided June 27. 1632. betwixt Caſſie and Flewing, Attor, Nicolſon & Dun- 
by. Alter. Stuart, Scot Clerk, 334. - ark | 

_ Hume contra Hume, Eodem dies ., . 

He deceaſt Samwel Hume, being Decerned by a Decreet Arbitral, to pay to 

his Mother yearly, a yearly Dutie of Vital, whereto ſhe having made 
on her Aſſigney,, which Affignation being lntimat at the Mercat Croſs of the 
Head Burgh ofthe Sherifdom, where the Partie dwelt, and within the which 
the Lands lay, for which the ViRual ſhould be payed. The Afigney defiring 
. WH this Decreet Arbitral, the ſame being Regiſtrat,to beTransferred in him A&5v}, 
1ndin the Heir of Samuel Hume, Partie obliged to pay the ſaid ViQual, Paſſiv2 
wh» Compared, and Alledged that the Mother, to whom the faid Vital was 
payable, had Diſcharged to the ſaid Sawwel that Decreet, and granted her 
{aisfied of that Clauſe concerning the payment of the Viftual, and had exo- 
tered him thereof, and which, albeit it was confeſt to be done after the Aſlig- 
ration, and Intimation thereof, yet the ſaid Samwel might lawfully. doit; not- 
vithſtanding thereof ſeing, the ſaid Intimation was never lawfully made to 
tim, and the Aſtignatioh, and Intimation preceeding, made at the Mercat- 
Croſs, could nor put him i wala / de, topay his own Juſt Creditrix, and totake 
Exoneration from her. This Alledgance was Found Relevant, notwithſtand- 
ing ofthe preceeding Afſſignation and [ntimation , which the Debitor was not 
holden to know,not being made to himſelf. For if the Intimation; had been made 
at the Debitors dwelling Houſe, it might have remained as obſcure to him and 
unknown, as the Intimation made at the Mercat-Croſs 3 Therefore it would be 
conſidered, if ſuch Intimations at Parties dwelling Houſes, be ſufficient againſt 
them, or elſe they muſt be made Perſonally to them, AQor, Mowet & Hep. 

krm, Alter, Craig, Gibſon Clerk. Vid. March 25. 1635. Lo. Teſter. 

wap Rule contra L. Billie, July 24. 1632, , ., 
Ne James Rule being Donatar to. the Literent of the Laird of Bilje,and 
purſuing Declarator thereon,the Lands being holden of the Abbay of Col. 
dinghame, and the Gift of Liferent lowing from William Douglas his Heirs, who 
tad theRight of Superiority competent to Johr Stzart,to whom the Abbacy of 
Coldinghame was Ereed: In this Proceſs, Jawes Renton, who had acquired the 
Right of the Lands controverted from the L. Billie, by vertne of a Compriſing, 
Deduced thereon by a lawful Creditor; who'bad Diſponed the ſaid Compr 
tytohim, and by vertue whereof he had been alſodiverſe years in Po 


four years after the Compriſing, in reſpe& whereof he Alledged, that che D: 
Matar had no Right to the Life npri | 
before the Rebellion from the Vaſſal ; and the Compriſer ia Poſſeſſion, and 
which Compriſing muſt be alle effecual toSeclude the Donatar, and Sqperior 
from the Literent, as if the Vaſſal had by Contra& Diſponed his Liferent, he 
beingat no Horn, quo caſ# the ſubſequent Rebellion of the Vaſſal could-ne- 
Nonnn | ver 
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ver have prejudged the Acquirer of his Liferenc in his Right thereof, albeit ng | 
Sealin, nor other Deed had been done by the Superior, to acknowledye the [ 
ſame. The Lords Repelled this Alledgance, and Found the Liferent of the Vac. ll ti: 
ſal's Lands pertained to the Superior, notwithſtanding that the ſame were Com. MI Int 
priled, and poſſc{ſed by the Compriſer before the Vaſſal was Rebel; in reſpeq Il ro 
that the Compriſer was not Infeft, nor Sealed by the Superior, in the Lands; 
Nor had the Compriſer Charged the Purſuer to receive him upon the Com. 
priſing, withour which the Lords Found, that the Vaſlal becoming Rebel, 1. 
beit atter the Compriſing, Fortaulted his Liferent to the Superior, wherein the 
preceeding Compriſing did not prejudge himz for not the Compriſing, but 


Seaſin makes therealRight of Landseo caſneven as 1f there had been twoCom. Ml fn 
priſers, the firſt Infeft, albeit laſt Compriling,would have been preferred tothe Ml al 
firſt Compriſcr. And the Lords Found, that the Lord of ErcRion his {yb. Wl the 
mitting of his Superiorities to the King, prejudges him not of his Ca(ualiries of Wl aſtri 
that EreCtion, but that the ſame pertained to him, he not being ſatisfied there- WM had 
fore by the King,which is the Condition of the Submiſſion, It was alſoFound, Nerc 
that Biliie's Literent Eſcheat of his Lands, holden of Fohn Stwart tell under WM nnd 
John Stuarts Liferent Eſcheat, albeit the time when John Stnart was Rebel WM tar 
year and day, his Vaſlal was not then Rebel,but was Rebel thereafter; alſoa the | 
Compriſer Infeft before Bizes Annual Rebellion by the King, BUzes (elf being WM Me 
ſtanding Infeft by the King, by the AQ of Annexation, prejudged not Jobs 

Stuart, to whom thatBenefice was EreQted before that Compriſing,and Infett- 
ment of the Compriſers thereon, ſeing the King by that EreGtion Ceaſed tobe A 
Superior, and John Stuart became Superior, of whom he ſhould have taken Wii 
the Infeftment, for by that Erefion, the Annexation of that Bene fice was Re» Wh 
{cinded. Actor. Stuart & Craig. Alter. Nicolſon, Gibſon Clerk, Vid. March $, ting 
1628, L. Wedderburn, March 19. 1628. Raith Donatar, and the other Caſes Wir 


there, March 28. 1632. L. Lochinvar, March 13. 1628, Ker contra Colding. 


krows, Feb, 16. 1631, Lo, Craxſton. and for the laſt Part of this Decilion,Yid. 
Feb. 4. 1634 L. Wedderburn, | 


Mchkorinoch contra Johnitoun, July 31, 1632. 

Ne Mckorinoch, Burgeſs and Indweller in Kirkendbright, Purſues the Re- 

lict of umquhile who was alſo Burgeſs, and died in that Town, 

the ReliR alſo being ſtill dwelling in that Town, betore the Sheriff of the She- 
riftdom, to make payment to him of certain prices for particulars furniſhed to 
her, extending to fix or ſeven ſcore pounds,and whereot ſhe promiſed him pay« 
ment 3 whereupon having obtained Sentence before the Sheriff, and thereupon 
Charging her, ſhe Suſpends upon this Reaſon, that ſhe being a Burgeſs Wile 
of the King's Burgh-Royal, and (till Refidenter there, as the Purſuer alſo 
was, and a Burgeſs of that Town, ſhe could not be conveened but before the 
Provoſt and Bailliesof their own Burgh, they being both Concives, and the She- 
Tiff was not Judge to her, nor ſhe holden to anſwer to that Court, This Rea- 
ſon wasnotreſpeRed,bur the Letters were Found orderly proceeded,notwith- 
ments Arm es. in reſpe& the Lords Found, that Burgeſles of Burghs-Royal 
might be Conveened by Con-Burgeſles before the Sheriff, as well as before 
their own Magiſtrats of Burgh, albeitthe Burgh was alſo Sheriffs within them- 
ſclves;for they were not privative, but cumulative Judges. Gibſon Clerk. Upon 
the laſt of March 1636. this was controverted in a Cauſe betwixt Co#ts anc 
Conts Cook in Edinburgh, where the Maſter being Purſued by the Servant for 

his Fees, before the Sheriffof Edinburgh, and the Maſter deſiring Advocatio 
becauſe he was Burgeſs of Edinburgh, and therefore ought either to be Jucgec 
in their Court, as their Burgeſles, eſpecially ſeing they were Sheritis withic 
themſelves, or elſe Advocated to the Lords 3 which Reaſon the Lords incline 
toſuſtain, but delayed to Decide ic untill Jane next thereafter. Dowgl./ 
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Dowglaſs contra L. Fdnem, Eod:m die, 
N an Action for wrongous Intromiſſioa with the Teinds of Ednew, of the 
| Cropt 1631. The Lords ſuſtained this Aﬀtion, and Decerned according to 
te quentity of the Teinds proven; albeit the Defender Alledged, that he 
Intrometted according to a Warrand of the High Commiſlion, giving him 
ower tO Intromet,he finding Caution to pay the quantity,to which the Teinds 
ſhould be valued, as uſe is in that Commiſſion ; likeas the Teinds are Valued, 
21d the Valuation approven by the Lords of the Commiſſion, and he is con- 
tent preſently to pay the quantity, whereto it is valued; and therefore he Al- 
kdged, that the Decreet ought to be reſtricted to that quantity, and no fur- 
ther ought to be Decerned, This Alledgance was Repelled, and notwith- 
(:nding thereof the quantity proven was Decerned, and the Prices, but the 
{nalleſt quantity that was proven was Decerned; and this was ſo Found,ſeing 
the Purtuer had not ſubmitted, ſo that the AR of the Commiſſion could not 
tric him 3 albeit the Defender Alledged,that if the Lords of the Commiſſion 
hd not given him Warrand to meddle and lead the Teind, he would not have 
nrometted therewith 3 which was not reſpeed, ſeing he ſought that War- 
and upon his own peril and hazard. And this is the firſt Decifion where the 
quantity Proven was Decerned, notwithſtanding of the Warrand to lead from 
te Commiſſion, and notwithſtanding of the approving of the Valuation. 
kttor. Stuart & Craig, Alter. Nicolſon, Gibſon Clerk. 


Montgomery contra L. Ferguſhill, November g, 1632. 

General Declarator of the Eſcheat and Liferent of being Purſued 
by 4 ontgomery, the Rebels Creditor,and which he Declared he took and 

kd only to recover payment of his own Debtz Ferg»ſpill Defender being 
lo Donatar and Creditor of the ſame Rebel, Alledging,that the Purſuers Hor- 
ting produced, whereupon the Gift of Eſcheat wasgiven, was null, becauſe the 
Ibitor was not Charged, neither perſonally, nor at his dwelling-houſe there- 
h, in ſo far as the Execution bore, that the Meſſenger Charged the ſaid Debi» 
kt, whom he Deſigned by the Style of his Roum of + at his dwelling- 
Jace there,and the Execution Deſigned no dwelling place particularly, where- 
ahe Charged him, as it ought, This Alledgance was Repelled, and the Hor- 
lng (uſtained, for the Execution was holden, as if it had born to be done at 
ie Parties dwelling: place,whereof he was ſtyled by the ſaid Execution,and the 
'urluer abode at the Horning, as Execute at that dwelling-place, Thereaf- 
the Defender Alledging, that he offered to prove,that the Rebel dwelc in 


to 

y- WW her place the ſaid time of the Charge : And the Purſuer Replying,that that 
on {Wption being 5» faZo, ought not to be received to annul his Horning ſo 
ife Wpoinarly, by way of Exception, but he ought to Reduce thereon, and then 


ſhould Anſwer thereto. The Lords received the ſanie Exception boc loco, 
thout neceſſity to urge the Defender to Reduce thereon, in reſpeR of the 
ecution foreſaid, which as ſaid is, made no clear ſpecial ex on of the 
 n0minatim, whereat the Party was Charged. And thereafter the Purſuer 
lyed,that he dwelt then in that ſame place, whereat he was Charged, which 
bluſtained, and admitted to Probation, Afor, Stwart & Gilmore, Alter. Cun« 
(bame,Gibſon Clerk.Y id. 14 Decem. 1621. E, Wintoun$$23 March 1630,Oliphant, 


' Hamilton of Sheills contr#his Tennents, Novemb. 22. 1632. 

Na Removing Purſued by Hamilton of Sheills, the Defender Alledging, that 
by Contract paſt betwixt the L, Du»rod, who was Author of the Purſuers 
jt, and who had Diſponed the Lands to the Purſuer Heretably , which 
trat was before the making of this Purſuers Right, the ſaid L. D«nrod had 
iged him to Infeft this Defenders Author in an Annualrent out of the Lands; 
Nanann 2 Redeemable 
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Redeemable under Reverſion of the Sums therein containedgby the which Con. 
tra@ he gave alſopower to the Excipients Author, to Set Tacks ofthe Landy 
Libelled to whom he pleaſed, and for the ſpace contained inthe ContraR ac. 
cording whereto he had SetTacks to the Excipient,which were not yet Expired; 
This Exception was Repelled againſt the Purſuer, who was fingular Succeſſor 
to Dunrod, ſeing the Wodſet whereupon the Defender Excepted was conſti. 
ſtute only by Contra&,whereupon no real Infeitment nor Security was expe; 
ſo that albeit it might work againſt the ContraGter and his Heirs 3 yet it could 
not be received againſt the fingular Succeſſor; and as to the power to $et 
Tackscontained in the Contra&,that was not reſpeQted againſt the ſingular Suc. 
ceſſor, ſcing according thereto no Tack was Set before the Purſuer acquired 
his Right, and the Tack Ser ſince could not be valid againſt the Purſuer, in re. 
ſpect of his interveening Heretable Right, acquired before the Setting of the 
Tack; for that power in the Contra& to Set Tacks, was but a Procuratory 
and Mandat, which was tacite, and in effe@ Revocked rebus integris by the 
Conſtituent, before the uſing of the power thereof by vertue of the ſaid Here. 
table Right,acquired by the Parſuer: And it being further Alledged,that by the | 
ſame Contra the L.Dunrod per wverba de,praſenti,Set a nineteen years Tack to 
the Excipients Author, which is yet unexpired, to begin after the ſaid Annual- 
rent was Redeemed : Likeas now he granted the ſame to be Redeemed , and 
diſcharged the Wodlet, and confeſſed the payment of the Sum, and took hin 
only to the Tack, which behoved to be reſpeRed, as if the Annualrent hac 
been Legally Redeemed. This Alledgance was alſo Repelled, ſeing the An 
nualrent wasnever Redeemed,after which Redemption, the Tack was only a 
pointed to take beginning 3 and the Defenders granting of Redemption coulc 
not be reſpe&ed in his prejudice, who was ſingular Succeſſor, to make the Tac 
have beginning, which was conferred to a time, which would never fall fort 
ſcing the Wodlet not being valid againſt this Purſuer, the ſamine would ne 
ver be Redeemed, being only perſonal, and fo as he needed never to knoy 
the Wodſet, no more could he be obliged to the Tack; in reſpe& whereg 
the Exception was Repelled: Actor, Nicolſon & Gilmor. Alter, Mowat & Gibſo 
Scot Clerk. 
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Turner contra Ker, November 24. 1632. 
Ne Turner Taylor in Edinburgh, Purſuing one Margaret Ker,for paymer 
Q of the price of ſundry Gowns and Abuilziments taken off by him, a 
furniſhed by him to her, and delivered, and which was Libelled to have bee 
done by him at her direQion. The Eords Found this Summons,concerning t 
direRion and furniſhing, ſhould be proven by Writ, or Oath of the Defende 
and Found it not probable by Witneſſes, the price Libelled extending to 4 
pounds, Actor, Kiee, Alter. Mowat, Hay Clerk, 


Hind contra L, Wedderburn, Eodems die, 
(Y* Hind Purſues Removing, as Heir to his Good-ſir, who was Infett, 
ſome Huſband-Lands in Coldingheme,againſt L. Wedderbwrn and bisTe 
nents; and he Defending and Excepting, that his Father had obtained UL 
creet of Removing againſt this Purſuers Good-ſir, to whom the Purl 
Heir, by vertue of which Decreet his Father during his lifetime, and it 
this Defender, hath been in continual peacgable Poſſeſſion of the Lands Lil 
led thir Thirty four years bypaſt ; therefore the Purſuergthis Decreet ſandit 
cannot Purſue Removing :, And the Purſuer Replying, that the Decreet ©: 
not be received to [tay this Removing, except that the Defender would 
ledge ſome Right, by vertue whereof he bruiks, and by vertue whe 
the Sentence was obtained 3 which if he will Alledge, he will oppone ® 
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ty in Law, viz, That itis an Infefiment of Kirk-Land, not Confirmed, which 
can neither produce AQion, nor Exception. Likeas John Stxart, now Laird of 
Coldtnghame, and Author of this Purſuers Right Compeared, and Concurred 
with this Purſuer, and adhered to this Reply, and affiited the Purſuit, againſt 
whom no Decreet is obtained. The Lords Found, in reſpe& of the ſaid De- 
creet,clothed with ſo long Poſſefſion,obtained againſt this Purſuers Goodsſir,to 
whom he was Heir, and Purſued by him hoc Titulo, was ſtanding unreduced, 
therefore that the Purſuit could not be ſuſtained, notwithſtanding of the ſaid 
Reply of Nullity, which is not receivable by Exception or Reply; for it wasnot 
Wl Found neceſlar,that the Defender ſhould Except upon his Right, fo long as 
WH the faid Decreer clothed with fo long Poſleſſion Rood unreduced : And the 
Lords reſpeRed not the Superiors Concurſe, to ſuſtain a Purſuit of Removing 
atanother Parties inſtance, he not being Purſuer. Actor. Alter, Nicolſon, 
Sot Clerk. Yid. 21 December 1629, Clerk. 


Annand contra Arnand, Eodem die. 
» Na Purſuit by one Awnand, as Executor to his Father, for payment of a Sum 
e againſt the Defender, aslawfully Charged to enter Heir to his Father, Des» 
o WM bitor of the Sum, conform to his Bond, The Defender offering to Renounce, 
where he was conveened as lawfully Charged, &c. And 2% Alledging,under 
Proteſtation, that he paſt not from his Exception,and offer to Renounce to be 
Heir, that he offered to prove by this Purſuers own Oath, that the Bond was 
blank in the Sum all the time of the Lifetime of the Creditorzand was ſo Found 
by this Purſuer after his deceaſe, and was fince filled up by himſelf; And the 
Purſuer contending, that he cannot be heard both to proponethis Exception, 
ad alſo to Renounce. The Lords Found, that if the Defender would offer 
to Renounce to be Heir, he could not be heard to Propone any other Excep- 
tion to Eleid the Purſuit, and if he would Propone any Exception for Eleid- 
ly thereof, that eo caſs he could never be heard, neither at that ſame time, nor 
nthat Proceſs, nor in no time thereafter to Renounce 3 and fo they permit- 
td to his option, to ele& any of the two; but Found, that he could not pro- 
pone and uſe both; for if he ſuccumbed in proving of the Exception, or any 
ther peremptor Exception, which might Eleid the Cauſe, be could not uſe the 
nunciation, having ſuccumbed : albeit the Renunciation was proponed at 
lat time when the Peremptor was ojeneny which I think ſingular. Acor, 
lard, Alter, Gilmore. Gibſon Clerk, Vid 11 June 1631, Tailzifer, 11 Decems- 
kr 1632, Wood. 16 February 1633. Ker. 


L, Haddo contra Johnitoun, Penult. Novemb. 1632: 

: Haddo having conveened Fohnftoun his own Tennent in his own Court, 
Ly before his own Baillie, to hear 1t be tryed, that he had done wrong the 
ime when he was Tennent of his Lands of in Ryving out the Greens and 
Wairds of the ſaids LandsLaboured by him,and in burning and waſting the Moſs 
lereof, whereby he had deteriorat the ſaids Lands, and thereby had damnifi- 
d the ſaid Purſuer his Maſter in great Sums of Money Libelled; & whereupon 
*Fcreet was given in his own Baron-Court againſt the Tennenr, for the Sum 
600 merks; Letters conform being ſought to this Decreet, The Defender 
ledoing the ſame to be null, being given by himſelf in bis own Baron Court, 
being both Judgeand Party in eftec, ſeing he was Purſuer, and his own 
lie Judge, and the Probation behoved to be either by hisown men and Ten- 
ts, who could not be Witneſſes, being his Tennents, or elſe by others dwel= 
$on other Mens Lands, and he had no JurisdiQtion to cauſe them who are 
Ita Territorinns, toCompear to be Witneſſes in his Court, and if they did, 
were the more ſuſpe&t 3 and it was anovelty that any Baron in his own 
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Court ſhould Purſue, and be Judge to a Declarator of this nature, and of this 
conſcquence,to take Scntence to himſelf therein 3 but it was only proper to 
have been Cognoſced, Tryed, and Decided in a Soveraign Judgment before 
the Lords « t Seſſion, And the Purſuer Replying,that the Baron- Baillie was a 
competent Judge to Decide in this Cauſe, for wrong done by his Tennent, far 
more than when hc is Judge in ARtions for breaking of Arreſtments, which he 
may lawtully Judge upon, The Lords, in reſpe& of the Alledgance foreſaid, 
proponed againſt the Decreet, which they Found to be very conliderable, 
Annulled the Sentence (the ſame was given parte abſente) and Reponed the 
Party, to Di'ipute againit the ſamine, as if it had never been givenz and Or. 
dained the Defender in this Judgment before the Lords, to Anſwer to the 
Deeds contained in that Libell, ficklike as he might have done ab initio, if he 
had been Purlued here before the Lords, Ator, Alter. Mowat & Gibſay, 
Gibſon Clerk, V:d, 6 Feb. 1633. Betwixt thir Parties. 


L. Kilkerran contra Ferguſon, December 1. 1632. F 
— K ilkerran having Compriied certain Lands from one Fergyſow, and | 
having Charged the Superior to enter him therein z and the {ame Lani's il <> 
being thereafter Adjudged to another Creditor of this ſame common Debiror's, Wl (e 
who was Infett by vertuc of the ſaid Sentence of Adjudication therein, in amo Wl th 
1526. And conform thereto in Poſſeſſion of the Lands, but after Kilkerras's 
Compriſing, and Charge given to the Superior, which preceeded the other 
Parties Adjudication, the ſaid Comprifing being in anno 1625. Purlues this 0. 
ther Creditor, for re-pay ment of the Duties ot the Lands, uplifted bv the (aid 
other Creditor, by vertue of his Adjudication,of the years 1627, 1628, 1629, 
and 1630. wherein this Creditor defending himſelf with his Adjudication, In 
fettmenr, and reall Poſſcfſion, and thereby claiming preterence, ſeing he Al- 
ledged,that Xilkerrar wasnot Inteft, nor Sealed, without which he couldclaim 
no Right to the Lands, eſpecially againſt another Creditor Infett as ſaid i 
and that his Diligence againſt the Superior could not be <quivalent to a Seahir 
againſt this Excipient 3 And Klkerran claiming preference, in reſpet of the ar 
teriority of his Compriſing and Diligence. Likeas, in another Proceſs ofdouble 
Poynding, wherein this ſame Excipient was Party, for the Duty oftheſe Land 
anno 1631. He was Decerned to be anſwered of that year, which mult give 
him alike Right to all years ſince his Compriſing. The Loyds, notwithſtand 
ing of the anteriority of Kkerran's Compriſing and Diligence againſt the Su 
perior, and Sentence for the year 1631, in his tavours, which was given,th 
Party being abſent, Found, that the Excipient ought not to repay the bygo 
years acclaimed : for the Sentence tor the year 1631, was given upon the Du 
tices of the Lands then extant,neither uplitted nor conſumed, and the other ve: 
bypaſt now controverted were uplifted, and were bona fide percepti, & cor ſump 
zz, conform toa true Title,and bona fide, the other Party having no real Right 
and which could not be ſupplyed by his diligence, albeit prior to this Defe 
der's,ſcing nothing followed thereupon: and the ſaid Compriſer after be ha 
Charged the Superior, did never proſecute his Charge, but ſuffered 1he ſamet 
ly ſtill and leep, an4 did no more while July 2632. At which time theSuperic 
being of new Charged by him, and the Superior then Suſpending, the Sulpel 
fion was Dilculled, and he ordained to be Infeft, paying to the gory” 
years Duty then modified for his Entry, which yet he ha1 not payed, and 10 
cfic& it was hisown fault and Ccffation, that he was not Infetr, which oug 
not to be prejudicial to another Creditor, as the Excipient was to uſe his las 
ful Diligence ; apd having ſo done, and being lateft,and in Poſſe(ſionghe , 
preferred, and afloilzied trom this Purluit, eſpecially the Queſtion ben 
bygone years now not extant, but conſumed, the Excipient having 2 Jv 
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G& poſſeſſionem bona fide acquiſitam, E+ ubi precedit titulas terns, wel etiam putati- 
05 ,quamolts ex errore, ſo Juſtus error ſit, ſemper bona fides preſumitur,@- poſeyjor bona 
fide jemper poſtea facit frucgus ſuos, donec conſtiterit,de cjus mala fide, tun vero ab 
ilo tempore tenetur fruG us reſtitnere, ut ait, Barlol., in leg. qui bona fide, ff. de ac- 
virendo rerum Dominio &* in. qui ſcit, Q, finali, ff. deujurts, [dem in [-'Vjucpio.F, 
frdus, f.deuſurp.& uſucapionib.ubi dicitur bone fidei poſſe orem,non tener reſtitue- 
re frucl #s ,qUamvuis extantes ſi per triernium poſſederit male fides autem prolatur per 
denuncrationew poſs ſſori factam, Item, ſi coram aliqeils dixirit ſe ſriviſſe rem 
ab eo poſſi ſame firſſe alienam. hem, ſi fama feerit in vicinia,eum wala fide pojſidere 
G& ipſe erat vicinas, ut ait Bartol, Leg, Celſus ff. de aſarpationib. et uſacapionib, 
WH 44or, Mcgil. Alter. Mowat & Neilſon. Gilſon Clerk. Yid. 23 Fanuary 1633. 
Gordon, 14 Feb, 1633. Charters, Ult. January 1632, Fergaſon, 


Hunter contra Halyburton, Fodems die. 

Here being aSubmiſſion betwixt theſe two parties, who were both Bur- 
{ ceſſes of Dundie, to tour Con-Burgeſſes, with power to them four to 
s Wl chooſe an Overſ-man, and whatſoever the Over(- man ſo choſen, either by him- 
ſelf alone, or with one of the Judges Choſen, for ilk Party, ſhould Decern, 
they ſhould abide thereat, whereupon Decreet being Pronounced by an Over(- 
man,& by a Judge for ilkParty, but not by the other of the two Judges, EleR- 
ed by one of the Parties;for theſe two Judges Elected for ilk fide, and the O+ 
rerſ-man ſhould have been choſen by all the four, albeit a Judge forilk one 
of the Parties, with the Overſ-man ſo choſen had power to Decern : and the 
Puty Decerned to pay a Sum to the other, being Charged to do the ſame 
Who Suſpending, that the Decreet was null, becauſe there was nothing extant 
to ſhow, that that Overſ-man was choſen by all the tour Judges, as was ap- 
pointed in the Submiſſion, For albeit that the Decreet bore, 7 hat he was cho- 
ſea by theF'wages, yet ſeing it was notSub(cribed by them all tour,it could not be 
repute lawfully done, and that he was (o choſen, and conſequently was null, 
Likeas there was neither Witneſſes named nor inſert, neither 1n the Submiſſi- 
on nor Decreet, Theſe Reaſons were Rejected, and the Decreer Suſtained, 
bearing, That ihe Fudges had Eletted the Over(-man , and there was no neceſſh.. 
tyot Witneſſes, ſeing the Submiſſion was Subſcribed by both Parties, and by 
the tour Judges, who accepted the ſame, and the blank whereon the Decreer 
0 the back of the Submiſſion was inſert,was alſo Subſcribed by the Parties,and 
Orerſman, and three othersof the Judges, which was ſufficient without Wit- 
teſſes, being done.among(t Con- Buigeſſes, and for a Sum of Money, not ex- 
eeding a Thouſand Pounds, and not in an Heretable Matter, Actor, Stwart & 
Pitcirs, Alter, Nicolſon & Ruſſel. Gibſon Clerk. Yid, March 7, 1633. Bettie, 
Warch 27,1633, Foſter, Decemb, 9, 1635, E. Rotheſs, 


William Carnagie 8 Panter contra William Dick, Eodem die, | 
Ne Payter being Infeft in ſome Lands upon a Precept of Clare conſtat, 
by the Town of Montroſs, Superiours of the Lands, as Heir to his Father, 
Purſues Reduction 8nd Improbation of the Rights, made of that Land by his 
Father, to certain other perſons particularly Libelled, and conſequently, that 
the Compryfings flowing trom theſe Parties, Alledged Acquirers of the Righe 
om his Father, might fall, upon this Reaſon of ReduRion, becauſe his Ums, 
While Fathet had never made any Right chereot ro them z Wherein the Nefen- 
Alledging, that they being Intett by the Superiour, ,in the Lands Lybelled 
ore the Purſuers Precept of Clare eonſtat granted to him, that Precept of Clare 
ft, he never being Served nor Retoured Heir eo his Father, could not give 
Un Intereſt as Heir roInſtrut him 4:42 to be Heir,to furniſh himaTieleand 
Rion,zs Heir 475? to Reduce their Rights,anterior ro his,and publick alſo ; 
Nnnans4 this 
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this Exception was Repelled,and the Purſuer was Found to have ſufficient Eq- 
ery, as Heir Inſtructed by the Seafin, proceeding upon a Precept of Clare confler, 
mentioned therein,to Purſue this Action, as Heir 4#ive (oinſtraced, albeit he 
was not Served nor Retoured Heir, in reſpe& that the Purſuit was only for 
Reducing Writs, depending upon the Deeds done by his Father, ro whom he 
was ſo qualified Heir,and in this SubjeR of Lands, wherein his Father was In+ 
teit, and himſelf by veitue of that Precept, whereas it he had been Purſuing as 
Heir, by vertue of ſuch a Precept extra hoc ſubjetFum, the queſtion had then 
been more conſiderable, if the Deeds quarrelled had not only depended upon 
his Fathers Fatty bur it was Found that he ought to prove cum proceſiu, that 
his Father was Inteftt, and ficklike he ſhould produce #» termino probationis, 
the Precept of Clare con#Fat, whereto his Sealin was relative, Ator, Nicolſoy 
& Mowat, Alter, Stuart. Gibſon Clerk. Vid, Fuly 5, 16 32, Sheriff of Forreſt, 
Dyummond contra the Fiſhers of New- Haven, Decemb, 4. 1632. 

Ames Drunimend being Tackſ-man to the Lord Hally-rude-honſe , of the 
Teind- Fiſhew of New-Haven, and Purſuing Spuilzie againſt the Fiſhersof ( 
"i 

ed 

he 
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the year 1630; which was the firſt yearof the Tack,and they Defending them- 
ſelves with a continual uſe of payment of a particular Duty condeſcended on, 
ot-all years preceeding this yearndwacclaimed, and ſo Alledging they could be 
Conveened. tor mo greater Duty of the year Lybelled , there being oo [ns 
hibiction Execute againſt chemy*prgceedihg the ſaid year, to make them thereby 
lyabletoa greater Duty-than they were in uſe of beforez This Alledgance was 
Repelled, ſeing the Defenders Alledged nor, that they were ever Tack{-men, 
or had any Right made to 'them of the Teinds Libelled , for payment of the 
Duty excepted on, whereby after that Right Expired, they might haye 
bruiked for the ſame Duty per tacitam Relocationem,not being ever interrupt- 
ed, or that the Teinds Libelled were ever contained in the Abbors Rental, 
and given uo and bruiked, as a ſtocked Rental for that Dury,which not being, 
the Lords Repelled the Alledgance, and Found no neceſſity of an Inhibition, 
but reierved th: Modification of the quantity after Probation to the Lyds 
themſelves, Actor, Gibſon, Alter. Dunlop, Hay Clerk, 


Chiſbolm contra Gordon, Decemb, 6, 1632. 

'® 7 Chiſholm R elit otumqhileMr, AlexanderCraig & Dovelas wobe pur 

Purſues Gordon ot Park,tor payment of a Sum of Money contained in his 
Bond grarited thereon » And the Defender Alledging, that the Purſuer ſince 
the Date of this Bond, accepted a poſterior Security, in ſatisfaion of the ſaid 
Sum in the prior Bond, -The Lords Found this Alledgance Relevant to Eleid 
and Exclude all Aion, which might be moved upon the ſaid prior Bond,which 
they Found ſatisfied and tak-.n away by the ſaid poſterior Secutity, the ſame 
bearing the Tenor toreſaid, viz. That it was given and accepted in ſatisfatFion 
of the ſaid prior Security; Neither was it Found neceſſar, that the Defender 
ſhould be compelled to ſay, that the ſaid prior Bond was expreſly Renu 
and Diſcharged, for in effe&, by accepting of the ſaid poſterior Security, i {a- 
tisfaction, as ſaid is, the ſame was Diſcharged, Actor, Baird, Alters Barchy, 
Hay Clerk, Yid, December 7, 1631, Scarlet, Fuly 23. 1633, Lawſ0n, March 
20, 1633. Lyon, 
, Stuart contra Lundie, December 7, 1632, P” 
(3X Stuart Purſuing Sir Fames Lundic to Remove from an Husband Land 

in Zymouth, holden of Coldinghame, conform to an Lnfefrment,grantet 
thereof by Fobn Stvart to the Purſuer,to which Fohn Stwart, Coldinghamt 
Ereed, and Sir Fames Defending with an Infeftmenr, granted to him by the 
Earl of Hume, who was Iatett upon the Inhability of Fohn Stuerr, Declares 
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parliament, conform to a Charge Execute againſt him: as Superior by the (aid 

Sir Fames, who had Compryſed'the' (aids Lands from Thomas Lumſdane, and 

contorm thereto he has been ſince ren years 'in Poſſeſſion of the (aids Lands, 

which ought ro maintain: himy in this Judgment Poſleſſor, T his Alledgance 

was ſummarly Repelled in- the fame place, becauſe of the Reply underwritten, 

withour neceflity to Reduce, ' Becauſe the Intefrment Alledged by the Exci- 

pient, was Found fumwatly natf, asfaid is, feing:the' ſame was granted by the 

Earl of Hume , who,. the time of the Charge given him to receive the Purſuer 

won-the Alledged Compryling,was not then Superior, but onlyFohn Stuart the 

Purſuers Author, ' in} reſpe&t-betore the Detenders Intefrrent from the Earl of 

Jyme, the Earl of FBame's Right was Reduced in Parliament, and FZohn Stuart 

Declared to have-theonly Right to that Abbacie, to whom it was Erected, and 

ſythe Right being nul},che ren years Poſſefſkon was not reſpected, and the Ex- 

ptior) was Repelled, 

Wood contra Blair, Decemb, 1x. 1632, 

\ Ne being Purſued as lawtully Charged ro Enter Heir to his Father, and 

() taking a Term toRenunce, and at the Term offering to Prove,that he had 

gelder Brother living,and ſo he could nor be that perſon that could be Charg- 

' WH {co Enter Heir ro his Father;his elder Brother being alive : The Zords Found, 

he ob4ht not to be heard to propone this Alledgance,and thereafter ſuffered to 

Rehunce,it he ſuccumbed to prove the ſame, Yid, Novemb, 24, 1632, Annand, 


Schaw contra Crawford,  Eqdem die, 

\Fils Schaw Relic of umquhile Crawford of Slattertoun being his ſecond 
Wite, Purſues his eldeſt Son of the firſt Marriage, as lawfully Charged to 
acer Heir to him, to Imploy to her in Liferent, and go her Bairnsin Fee 3800 
herks, conform to a Bond granted to her by her Husband of that Tenor : And 
the Defender Alledging,that the Purſyer was Execucrix to her Husband, and 
ms Intromiſſatrix with his Goods and Gear, and ſo ought to fulfil the ſame her 
ki, and was both Debitrix and Creditrix,and ought to relieve the Heir ghere- 
a, This Exception was Repelled, andalbeit ſhe was both Executrix and Intro- 
tiſlacrix,yet.ix was Found, thar ſhe had ggod, Action againſt the Heir, and that 
le Executrix was not obliged to relieve the Heir of this Debt,which was. He- 
2ble,and whereto the Heir was lyable,withour Relief againſt the Execurrix, 
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= 


3 

S BY the ache being Hetetable, Scat Clerk, Yid. penult Fuly 1630, L, Carnouſie, Fu- 
1 112,4630. almond, Decemb 7.1627, Portcons, March 20,1633. White, Feb, 
4 1.1635, Watſon, Feb, 17,1632, Kinnaird , Fuly 4, 1628, Hamilton, 

h | Portepu3 «contra Tio. Herreis, Eoders die. 


T He Lo, #errers being Purſued for 520. menks adebred by his Father,cop- 
a form+xo his Bond,as Heir to him, who offering to prove, that the P.ar(u- 
r-dad received yearly as mach Vidual,as in price would-exrend to this Sum, 
Mich he offered toprove by Witneſſes. The Lords Found it not probable by 
Wicneſſes,but only by Writor Qathoof Party,ro:takeaway'a Debe;Canſticuce 
y Bond id Writ, Actor, Alter. Nicolſon. 'Gibfep Clerk. Fd. Fuly 23, 
1633, La, wehogellir, Marches, 1633, Maxwel, 
L, Lugtonn contra L., Edmonſtoun, Boilem die, | | 
()N* having Compryſed from theL, of E&4monſtonn, -as lawſullyCharged 
to enter Hleir:forhis Fachers. Debt, the Right of.the;Patronage of the Ho- 
tal of -Ednemſpittslgmhich pertained tothe Houle of Edmonſtonn,-with ather 
nds of Bdwews Compryled alſa,and\thereafter. theCompryſer having preſent- 
(a-Preceptor tothat Holpital, which Preceptor immediatly thereafter ſers a 
v,with conſent ofthe ſaid.Compryſer, who was!Patron by vertue ot-his Cotn- 
Myng,of the Lands of Faks, my ,pertains and (yere-Dored. to a —] | 
; 0oO0oo pita!, 
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ſpiral, £0 another perſon for payment of a certain. Duty to the ſaid Preceptor 
W hich Feuar ſo Infetr, Purſuing the Tennents to Remove from the daids Lands, 1 
who Excepted, that they were Tengents to ſuch a Preceptor.yet. Alive;whonas 
preſented 25 or 30 years fince tothe faid Preceptary; by. umqahile the:L,, x- 

mon#oun, Gaodlir to this now Laird, and which Preceptor has been theſe 25- ] 
yearsin poſleffion ot the ſaids Lands; by receiving of 29 merks fromthe Polk. | 
ſors of the ſame Lands, ay Duty theretoregand yeg-cantinuesin' PolleſGon there... Ml vi 
of z. {o. that this Preceptor being yet alive,.no other Precepton-Conſticure and, Ml 0 
preſented by the Compryſer,nor no Feuar wade. by-himyQen have: Right rotheſe. Ml i 
Lands,ſcing this Compryfing,which is the ground of all,is but Neduced.in 46. f © 
20.1631, and ſo is a5, or 39 years aiter-the ocher was preſeared, and who fines: WM << 
has continually. beea-in, Poſſeſſion ..; This Exception/ig $his Judgment Poſſeſs, Ml 2: 
ſor of Removing ws Repelled,and not Suſtained to Detend:the Tennents: For , WI *%' 
as it was Replyed for the Purſuer, 1 he Lords Found the Right. of Þ TECEPLOy; 2 
made by the Patron, whereupon the. Excepti ion is. Pxoppned,not ſufficient to 19; 
make that pgrſon lawful Precetoor, RN wie of Ree A Yheerns Was apy os his 
livered 19 thar Preceptor, but remained Mill with | he. Ba tron,. and becawebor) 

the Preceptors Evident, s andalſo oh the Alle dey, receptor a aTen-, Wl = 
nent oz part of Fas ſame Aoſpital, Lands, and payed Dyuny i ay fore bimlelf. MI 
t9 the L, Edmonton tbePatrog,who preſented im;And the Lorgs Found nodes: Ml ©! 
WAY in the Preſeptation, albeit, Colla inthe lofticytion followed got thereon, Cal 
as was Alledged by. thePu;ſuer againft the Excipients Preſencat TEN 


him; .For it was Found, there vas tio necefſſi Dota flor Toſtituci 

Peſentariohs tha by Laicks, for w ity, 64362726 

And' it was not reſpected, what the pier thar'therk Ap 

ſity now, Arer {0 long time to'proye Delivery 0 Hig Preſer 
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in 'benefiria, tbe}, evegnalis & (> wk} wg nl obp $792 " 

nt ttuld, wel © refumit ole; peed the Ee r being ye j pc ac by 

cles Jani ne nr 0 Ueely bf 'ThY Comproſet,, 

and the Pacron's hay the entation i ls i[s 

ror payin ' Duty f6t parr of ch SE 7 £00 61 4 

ewixt'him and the RR 'mly apt Uh w it. T ape 

pexrontl{ creſions tequiſi, thi oP ho? ride batetin WHEPOL ui $1 hon hon 

ceptdr.' Likeavit is Fo work But eharthe" 1-411 9 J61 Whic! 

tor to bruik athpay* Dity- fot © þar of t#Lind pp By 

ed therefore with the Fo andakerthe fime Preceproriind _ Dy 

tydor the reſt of the Lands: belonging thevete'y) IE 

Exception andi Nuply; was: Regitiled;vAndithereaſttr che: 

re cet en 

iq veol.che e 1-Dvw&8s tequhy 
romakea Pre his rs hacwgis' nude ANER'} 


a becaiſe the 
Gp ppg brat for the which the, 


eyes ems, Ator, page 


permitted, without ORF! | 

Alt, Np, 54 Ch Sopantornoriie 2 
(074159.114 tt E..of, «Ingtoam odire l;, Lawidurions, ps pr 

EE nr ng v8 ac Fe . 
Th af and!: 

wo of; menkavfiuin 


Oban entrant ve ode Found'thar 


1484104 


The Deciſions of the Lords of Seſſion, 1632. 6&5 9 
the Maſters Removeable Tennents, might be Witneſſes to the Maſter of theſe 


T-nncnts 1n his Caule, Actor. Stuart, Alter, Gilmore, Scot Clerk, Yid, Fuly 28, 
1637, Lo, LunnipacePrefident, 


Martin COlitra Livingſton, December 12. 1632. 

T )bn Martin [ngliſhman having obtained Decreet againſt CHdam Livingſton, 

betore the Admiral, for payment of twenty one pound Sterling for his Ser- 
vie in a Shipcalled the Lyon, which was referred to his Oath, and confeſt to be 
owing, and therefore Decreet given againſt him, to which Decreet Jobn Ker 
in the Cannorgate being made Aſſigney, and Suſpending upon Comrenſation of 
cyt pound Sterling, owing by the Cedent to ma which being Reaſon- 
ed, the Lords received the Compenſation eoaem modo againſt the Alligney, as 
painſt the Cedent 3 but becauſe the Ticket Subſcribed by the Cedent, of the 
Sum for which Compenſation was craved, was dated before the Sentence, and 
the Term of Payment allo, before the Sentence, and that theDecreet was given 
ainſt che Suſpender, Compearing, and granting the Debt, being referredto 
his Oath, at which time he neither Proponed the ſaid Compenſation, it being 
WH theo Competent , nor made no Defalcation of the Sumin that Ticket, nor no 
nention thereof, at that time 3 Therefore the Lords t ound, that it could not 
ww be received againſt the Sentence, after the ſame, and not being propon- 
edbefore the Decreet. Gibſon Clerk, Vid. December 20, 16323.Knox and the 
Caſes there cited. 


| Dalrymple contra Douglas, December 18. 1632. 
'A Ndrew Dalrzmple having Compriled from George Douglas of Waters 
A ſide, tome Lands to be holden of the ſaid George his Father, Superior there- 
do, ard the Father being Denunced to the Horn, upon Letters cf Four forms, 
for not receiving of the Compriſcr z and thereafter be being received, and In» 
kit by the Lo, Lowdown, . Superior to the Father of the Lands, Purſues Re- 
doviiig againſt the Debitor, from whom he Compriſed , and againſt rhe Fa- 
ker h1s Sons Superior, and againſt the Sons Son, and their Tennents;but the 
Tue of this Purſuit, was only the Compriſing, and the Horning againſt the 
Guilir, who was Superior to his,Son, againſt which the Defender Alledging, 
ltatthic ſaid Compriſing, and Horning,. was not ſuch a real Title, asmight Pro- 
ace Kemoving, the Purſuer not being Infeft in the Lands, without which he 
could never be heard to ſeck any Perſon to be Removed, ſpecially alſo ſeing the 
Horning is afier the Warning,and ſo he could not Warn upon the firſt Charge, 
Wuch only preceeded the Warning, all the reſt of the Charges, and Hornings 
bring ſinlyne;3 and where the Purſuer Replyed, that he was upon the Superiors 
obedience Infeft, as ſaid is, by the imwediat Superior, he Duplyed, that 
lbis Purſuit was rot Founded upon that Title, and he could not be heard to 
Reply upon a Writ, which is no Title of the Purſuit, and which ought to be 
oduced in ix greſu litis, and ſhown to the Party; and if it were Produced, 
nd Lybelled , yer it isafter the Warning, and ſo cannot ſuſtain the Warning 
receeding. The Lords Repelled this E xception, and Duply, and ſuſtamed the 
rluit fortified with the Reply, which was received by way of Reply, and 
tained, to produce this Aon, albeit both the Horning and Infeftment Re« 
jed upon, were after the Warning 3 And this wasthe rather Found by the 
nds, ſcing this Removing was ſought only againſt the Debitor, from whombe 
Mpriſed, his Son, and bis Fathcr, and their Tennents, and not againſt any 
er,who clothed themſelves with any other Right to the Lands, which; might 
veexcluded this Compriſer, and maintained their own Poſlefſiony Bur the 
a ſuperceeded the Execution of Removing while Whitſunday, betwixy 
A which the Defendets might Remove 3 andDeclared they would grane,ng 
O 000 2 viglent 
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violent Profers, the Defenders paying to the Purſuers, the Ordinar Duties of 
the Lands. Actor. 8 Belſbes. Alter. Gilmore, Gibſon Clerk. Fid, June 
20. 1627. L. Touch. March 25, 1628.L. Bar, and the Caſes there cited, 


Maxwel of Grubton contra E. Nithſaale, Decem, 19. 1632, 
He decealt Lord Herreis, being bound as Cautioner for umquhile Ly, 
3 Maxwel, in Anno 1587. that he ſhould depart out of the Countrey, 
and not to return without the King's licence, under the pain of Five Thouſand 
Merks: the ſaid Lord Heryeis is conveened before the King, being then Pres 
ſent, and before the Lorgs of Secret Council, to hear himDecerned to pay the 
Sum, becauſe the Principal had contraveened, by returning without Licence; 
whereupon Decreet being given, and he Charged to pay, thereafter he makes 
Payment, and Reported the Theſaurers Diſchargez And the Donatar tothe 
Lo. Herreis Eſcheat, after Declarator thereon, Aſſigning and Diſponing his 
Right of Relief againſt the Lo. Maxwel, and alſo the Right of a Sum of other 
5000 Merks,falling under the ſame Eſcheat, which was conditioned to be pay. 
£d to that ſame Lord Herreis, by the Lord Maxwel, in name of Tocher to 
eHaxwel of Grubton, who purſues this Earl as Heir to the Perſon'obliged tothe 
Lord Herreis's Rebel, both for the Penalty payed, and whereof the Lo. Maxnel 
was obliged to relieve him, and alſo for the Tocher-Good: The Parties Com. 
pearingand Defending,the Lords Found, that the Purſuer, as having Right, by 
progres #t ſupra,nor thcLo. Herreis himſelf,if he were Purſuing,and Jving,could 
not ſeek this Relief, notwithſtanding of the Sentence foreſaid, by the King and 
Secret Council, and albeit he had payed conform to the Sentence, and albeit 
he had been Charged before he had payed, becauſe the Principal Partie, vis, 
theLo. Maxwel,who was Alledged to haveContraveened, and come againſt his 
his Bond, and thereby to have incurred the Penalty, was not called to tha 
Sentence ofthe Secret Council, but the Cautioner only,againſt whom that Fa 
of Contraveening ought molt properly to have been Tryed ; neither did the 
Cautioner, who was Conveened, Decerned and Diſtreſſed,ever Intimat to the 
Principal that Purſuit, or Sentence, or Charge given to him, at any time before 
his Alledged payment of the Sum, as he ought to have done, and which, it 
had done, the Principal now proponed a Defence, which was then competen 
before the Payment made by his Cautioner, which would have relieved bot 
Principal and Cautioner, viz. Compenſation of a greater Debt, owing by t 
King's Majei?y, and which was confeſſed by the King, in preſence of the Lord 
of Secret Council alſo, and there acknowledged to be true, and done befc 
the Alledged Payment made by the Lo. Herrezs, as Cautioner ; in reſpet w 
of theLords Aſſoilzied from the Purſuit,and Found, the Cautioner, for omit 
ing the Intimation of the ſaid Diſtreſs before his Payment, could not ſeekRelie 
againſt his Principal, who was not cited tothat Purſuit, and who had the fore 
ſaid Defence to liberat himſelf, and his Cautioner, if that had been Notifiedt 
him; and as for the other Part of the Summons, anent the Tocher-Good, tt 
Zords Found this Exception Relevant, ws, That it was Subſcribed by the Le 
Maxwel being then Minor, and having Curators, without their conſents; neithe 
was it reſpeted , what the Purſuer Replyed, that albeit he was Mino 
yet the Obligement was good, being done in a Contra of Marriage with | 
Siſter, and upon that condition of Tocher the Marriage followed, and W 
rfeQed, and Bairns Procreat betwixt them now living, and the Siſter ren 
ed all Bairns Part of Gear Competent to her therefore ; ſo that aſter 40- = 
ears ſince the ContraQt, it wasnot time now to Alledge this nvllicy, the $1 | 
aving Diſcharged more than ſhe Received, and which could not now 
veniently Tryed, all the Parties being dead, ſo that the Probation of tl 


which was due for her Bairns Part of Gear Diſcharged by her is now peril 
notwl 


T he Decifions of the Lords of Seſſion, 1632. 661 
votwithſanding whereof the nullity was ſuſtained ; for- frater mon tenetur do? 
tare ſororem L:cums plures 12. 4 cum Tutor. 3 f-De adminiftrat.& periculo Tutorum 
Tit, 9.16.2 6,0 its Gloſſs ſed Bartolus contra, the rather this wasdone, becauſe the 
Parties were Married a year or more before the Contrat, and the Lords Re- 
poned alſo the Siſter to that Diſcharge,given of ber Bairns Part of Gear con- 
tained in the ContraR done, in reſpea of the Condition of the Tocher, which 
was Found null, as ſaid is, Actor, Stuart &. Dunlop. Alter, Nicolſon & Cunnin- 
ghawe, Scot Clerk, Yid. March 6. 1643. Sharp. 


Knox contra Knox of Selbieland, December 20. 1632.. 

Earn Knox having obtained Sentence, for paytnentof 1000 Merks againſt her 
zrother, as Heir to bis Father, Granter ot the Bond, upon that Sum to her 
ind having allo, obtainedDecreet againſt a Suſpenſion,and Reduttion intented 
by her ſaid Brother, for Reducing of that Sentence-and Bond; thereafter the 
Charges for the ſaid Payment being de novo Suſpended, npon this Reaſon, vis. 
Becauſe ſhe was Executrix nominat to her Father, Granter of the Bond; and 
lbeit ſhe wasnot Confirmed, yet ſhe had Intrometted with as many of the De- 
ns Goods, as would extend to that Sum, and ſo ſhe was payed in her own 
hand, and could not purſue the Heir therefore, ſpecially ſeing the Bond is a 
Moveable Bond, and not Heretable, which ought toaffeR the Executor, and 
yho ought to relieve the Heir thereof 3 the Lords would not receive this Rea- 
kn,being Competent before the firſt Sentence given againſt the Suſpender,then 
Compearing, and. then known to him, but omitted, and not proponed z 
ind therefore Found it not receivable now, ſpecia)ly ſeing it was offered only 
whe proven by Witneſſes, that ſhe had Intrometted, and wasnot offered to be 
noven by Writ orOath of Partiez therefore it was not received in this Suſpen- 
fon 2gainſt a Written Bond, and Sentence, being omitted of before ut ſupra, 
it Clerk, Vid, Decem. 12. 1624. Martin. July 10. 1632. Hume, March 18, 

1630, Frank. Feb, 28, 1628, Glen, Fulz 12s 1636, Burrell. ' 


Sir Alexander Hamilton of Innerweek contta Hamilton, Fodem die; ; 
Y Contract betwixt the Purſuers Father and the Defenders Father, the 
Purſuers Father is obliged and his Heirs to give Infeftment of the Lands 
a to the Defenders Father: Likeas the Defenders Father obliges him 
mdhis Heirs, they being Inteft, ro Grind their Corns at the Purſuers Fathers 
Miln, as Aſtr Red thereto, whereupon the Defendet being Conveened, for Ab- 
In&ing of his Multuresz And the Excipient Alledging,that the Phrſuers 
kadgranted ro the Excipients Father, and his Heirs, an Hererable Feu Infett- 
dent of the Lands Libelled, with an expreſs Clauſe of molendiniset multuris, 
udinthe Redder do, containing a certain Silyer Daty,to be payed pro omwi lis 
here, whereby he Alledged he was free of that Aſtrition, The Lords Repel- 
kd this Exception, in reſpeR of the preceeding Obligacion of Thirlage,, 
ttained in the ſaid ContraQtz For by the ſame the one party was obliged to 
ve 2n Hererable Right of the Lands, and the other party, viz, the Defen- 
1s Father and his Heirs were obliged,after they were Tofett, to the ſaid Aﬀtri- 
ton, ſo that the Infettment, albeit atter the Obligation of Aſtriion, yet be- 
de viven upon the neceſſity of Implement of that Contrat , which bare mu- 
by either Þ arties Obligation to others hinc inde, albeit che Charter made no 
dtion of thar Contra@»nor had any relation thererog And albeit it was grant» 
not by the ContraQer, but by the Purſuer his Son and Heir, yer was Re- 
te by the Lords, to be done for fulfilling of his part of the ContraQ,and as if 
d been inſtantly cone the time of the Contra,and fo could not derogat to 
Conia, by the which the cther party, when he was Tnfett,obliged him 
U his Heirs to that Thirlage, except that the Petehger would Alledge, ths 
| a4 Oooo 3 out alt= 
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after the Contract,or at the time thereof,the Purſuer or his Father had perfect. 
ed another Charter ot the Lands to him, for ſatistying of the ContraQ, beige 
this Inteirment, whereupon now he Excepted,quo caſs it there had been any g. 
ther Infeftment Expede of betore, contorm to the Contract, and that this [n. 
feftrment had been thereafter Acquired, having no relation to the ſaid Con. 
cract,then the ſaid ſecond Right, with the Clauſe of M:Ins and Mulcures, &;,, 
would haveliberat the Defenders from the ſaid Thirlage, and no otherwaye, 
except the ſaid Thirlage had been expreſly Diſcharged, which they Found not 
to be Diſcharged by the lateitment, which bchoved to be underſtood, as given 
con'orm to the Contract,, there being no other given bur only this, which con. 
taining the common Clauſe inſert,ot common Style of Court, could not derogit 
to the Contra, conform wheretoit behoved to be taken as given,and was not 
per expreſſum Diſcharged, ſpecially alſo ſeing the Purſuer offcred to prove, that 
fince the Contra and the Defenders Intetrmene Alledged, he and his Father 
has been in uſe to come and Grind their Corns at the Mila Lybelled, Which 
the Lords Suſtained; - And thereatter the Defender Aliedg:ng the Contract» 
be Preſctibed,being above fifty years fince the Date thereot. This Alledgance 
was Repelled, in reſped of the foreſaid Reply, of coming and Grinding their 
Corns at the Miln continually fince the date thereof, except within three orfour 
years laſt by-paſt, whereby the Preſcription (which takes place only 4 tempt 
re ceſſationis ) had no placein thiscaſe : And albeit the Detender Duplyed, 
that tho he came ſund:y times to Grind his Corns at the Miln Lybelled, which 
was a voluntar Deed,and not done as Aſtrifted, but was done as a free Miller, 
for he was in uſe to Grind more trequeatly at other Milns in che Countrey year- 
ly fince the (aid Afſtriction,and which he offered to prove, and whereby hehad 
preſcribed a Freedom and Liberty z Which Duply was &epelled, and theſaid 
Reply Suſtained, »t ſupra, Attor. Stuart. Alter, Nscolſon, Scor Clerk, Vid, Feb, 
8, 1628, Sir Fames Duvdaſs, March 20, 1635, Biſhop ot Glaſgow, Ful 13, 
I632. E, Mortoun, Fune 26. 1635, L, Wanchtonn, 


King's Advocat and DeziFown contra Lindſay, Fanuary 11, 1633, _ 
N a Contrtavention toun:led upona Deed of cutting of Wond, to the quan- 
tity of eight Horſe Load, within the Purſuers proper Wood of hs Land, 
wherein he was Inteft, Itbeing Alledged, that the Purſuer aſter the time of the 
cutting thereof Lybelled, granted Licence and Liberty thereafter, at another 
time to the Detender tb cut ſome Wood, for the uſe of the Defenders Houle, 
w' ereby in «fe he had Remitted preſumpriv? the Alledged preceeding wrong, 
of cutting Wood done betore, by granting of this Licence thereafter 7 his Ex- 
ccption was FoundReNyant,co Eleid this Contravention,qu44 diſſimslatione #0 
litur injaria ; and this being an Aion of Contravention, and ſo Penal, © 
inqua atitur ad wintliftam & propena & non pro damno dato, It was Suſtainee 
to Eleid this Penal A&ion 3 But the Lords not the leſs reſerved Action to the 
Purſuer,to Purſue for his Damnage and Intereſt, ſuſtained through the wrong 
ons cutting ot his Wood, and for repairing thereof againſt the Defender,albe 
it the Exception was Suſtaitied to Eleid the Purſuic of Contravention z Att 
the Lords Found, that this Exception upon the (aid Licence, granted by tt 
Purſuer, was probable by Witneſſes, and Found,that he ought not to becom 
pelled to prove the ſameby Writ, or Oath of Party , Albeit it was Alledged 
that the Putſnet being lnfeft in his. Lands, within the which the wromg Lyt 
led was done, ahd his Infefrment thereof produced, with no Reaſon ;codld 
prove by Wieneſſes aty Deed,which might tend to give the Defender 3 Ei Y 
ty within his Property , uncontraverted by this ſame Excipiencs ſelt;Fo! th [a 
by the Defender by the Depoſition of two Witneſſes, might make his Lan 
and Wood unprofitable to him, which not the leſs was Suſtained, to w— Uter H 
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by Witneſſes: And 2dother Deed of Concrayention being Lybelled, for Paſty«: 
ring in the Parſuets Muir, this was not Suſtaiqed, in teſpe& the Defender Al-' 
ledged che Muir to be-Pare and Perrinent of his. Lands, and qualified als ſtrong ' 
Poſſeſſion- as the Purſuer did, Which the Zords alſo Suſtained'to purge the 
Contraventioh, arid would nor reſpeR the Reply; Whereby the Purſuer Re.) 
plyed, upon a Decreerberwixt the Tentients of the Detenders Lands and the 
Parſuers, done 4© years ſmce, whereby their Lands were Divided, aid this" 
Muit Eybelled was" Declared to pertain to the Purſuers Lands, and contorm 
yhereto' the ſame wisAlleoged ever fince to be ſo Poſleſled by him. Likets, this * 
lame kKeply-was acmitted ro the Purſeers Probation, in an Aion ot Remoy- * 
ing, Pur ued-by Hitri 8gainſt the Detender, for Retnoving from the ſame Muir; * 
:nd thereto1& Alledged it to bealike Relevant here, And interxification there-" 
othe offered turthet-ro prove, that he had divers years before the Deeds Lybel-" 
ld, Tilled a part bf the ſame Muir, and Sowen and Shorn the Corn tfiereon, * 
which was the greateſt Deeds of Property that could be done, arid the teſt of! 
the Muir he Poſſefled by Paſtaring,” and'by debatriag all others, | ſpecially this' 
Defender - notwithſtanding wheteot the Exception was Suſtaitied apon the De-" 
ndets Poſl: flongby* Paſturing thereon 40 years bypaſt, ang fiedged Des) 


| ing "Bur'if che Pure" 
lyrwould Reſtrict: ly'bo that Part! 
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ceſſor to his Father, po# contraftum debitum,tor veritying whereof twd' Infefe. 


ments being produced, viz. The Fathers Right, and the Infetrment' given tq' 

the Detender, by his Fathers Diſpofitionzand t e Defender Excepting, that this ( 
Diſpofition could not make him lyable as Succeſſor,to pay the Debt ot his Fa, I 
ther, becauſe that Right made to him is Reduced z And rhe Puitſuer Replying, e 
that that ReduRtion is tor Non-production only, the Detender being abſcnr, re 
whereby he may Reduce when he pleaſes that Decreet Reductive,and therefore D 
he ought either to pay the Debt Lybelled, or elſe ro Renunce a!l Right, which fr 
he can pretend to the Lands, by vertue of.chat Right, that the Purſuer may g. & 
therwayes thereupon,either feek Adjudication or Compryfing 6f theſe Lands P, 


containedin his Rights Alledged Reduced z The Lords Found that the Deten- ne 
ders Infettment produced,being ſanding Reduced, ( albeit tor Non-production) ſti 
could not prove him Succeſſor Neither Found they it neceſſary to compel the Act 
Defender to Renunce all Right, as the Purſter deliredy for the Right ſtanding _n 
Reduced made to the Defender, then the reſt ſubſiſted in the perſon of the pa) 


Granter thereof, who was the direct Debitor, whereby the Crediror might ing 
Compryſe the ſame trom him, and when ever the Defender ſhould obtain the tim 
Decreet Reductive taken away,then che Purſer had his Action fate againſt the tha 
Defender, as Succeſſor unprejudged, which then he might proſecute as he pleaſe Po 
ed,and in the mean time he might Serve Inhibition againſt the Deteader, that bo 


hemight do no Deed to the Purſuers prejudice, Aaor, Craig, Alter, Sthart, 
Gibſon Clerk, = | | | 
E. Mariſhal contra his Tennents,Fanuary 18. 1633; 


N a Removing, wherein the Defenders Alledged, that they had Tacks for 
Terms to ran,Set by the Purſuers Fathers And the Purſuer Replying, that 
the Earls Father,long before the ſerting of theſe Tacks, was only Literencar,and 
the .Purſuer. Heretably Infett in the Fee by publick Infeftmene, whereby his 
Father.could not ſet Tacks but during his Litetime, who was dead many years 
before,this Warning, It was Duplyed, that atter the Purſuers Fee of the Lands 
Lybelled, by Contract berwixt him and his Umquhile Father, power was given 
to the Father;to ſer Tacks during his Litetime, and for the ſpace of 15 years 
thereafter, which ſpace is not expyred, It was Triplyed, that by that Contra 
his Facher had poyer, to ſet Tacks during that (pace only, ro ſuch Tennents as 
were kindly, and ypon Proviſion that the Duties payable tor cheLands ſhould 
not be diminiſhed,and the TackExcepred on,is againſt both theſe Conditions; 
for the, Defenders were never kindly. Tennents, and the Tack- Dutie is lefs nor 
the Lands eyer payed before this Tack, The Excipient Anſwering, that leing 
the Tack is-Clothed with Poſſeſſion, duting the whole Lifetime of the Setter; 
and by the ſpace of ten years fince ; And ſeing there are but three or four years 
thereof to run, the-ſame cannot be taken away, for any of the Argumeatsad- 
duced, bur it is ſufficient to maintan hit from Removing, until it be Expyred; 
The Lords Repelled the Exception, and admitted the Reply and Triply ro the 
Puxſuers Probation, which they received to take away the Tack,in this fame 
Ioſtance.and, Judgment of Removing,it being proven: But it was not Anſwet- 
ed. here. by the Defenders, char the foreſaids Arguments proponed againſt the 
Tack, were not Comperent.tobe Tryed ſo Summarly by way of Reply, toe 
ARionof Removing, and that the Purſuer 0ught to Parſue Action of Redicti- 
on thereon, which if it had been Proponed, it might have been that theBorde 
,wonld have Found (0,that ir ought to have been Tryed ina Redhcriob,and not 
ty, z Removing; burchis wasnor Alledged, bur Contended, bar 
$,albelt it had theſe Defects, 'Afor, Nicolfor, Alter, F4b- 
on Clerk, 71d, Decenibir'ar, 1638, LL Craigmiller, 


Gore 
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Gordon contra WM*quhen, Fanuary 22. 1633, 
Ne being Infeft in Lands by a baſe Infeftment Redeemable, to be Holden 
of the Granter, and having Seta Back-Tack to his Author of the faids 
Lands, for payment of a Silver-Tack-Duty, anſwerable to the Annualrent of 
the Money,whereupon the Land was Wodfſet; of the which Silver-Duty he had 
received-payment divers years ſince the date ofthis Wodſet, and thereafter the 
Defender having acquired the Heretable IrredeemableAlienation of thir Lands, 
from the ſame Author to the Purſuer, by a Publick Infeftment, Holden of the 
Superior, and by vertue thereof being ten or twelve years laſt bypaſt in actual 
Poſie(tion of the Land, the Purſuer never claiming Right thereto all this time, 
neither by vertue of the Heretable Wodlet, nor by the Sub-Tack, but being 
ſtill lent, and thir Rights being obſcure and unknown to the Defender, who 
acquired the Lands from the Heretor, being then Poſleſlor 3 It was Found in 
an Action Purſued by the Purſuer, upon his foreſaid Heretable baſe Right, for 
payment of the Maills and Duties of the Lands, of all the bygone years preceed- 
ng this year 1632. vis, by the ſpace of 12 or 14 years bypaſt, and ficklikein 
time coming, and which Purſuit he 'Retrenched to the ſaid BackeTack- Duty, 
that the ſaid Purſuer ought tobe payed of the ſame by the Defender, who was 
Polſellor and Heretor all theſe years, not only in time to come yearly, but al- 
ſoot all theſe ſaids bygone years, albeit the Purſuers Right was but baſe, and 
that the Defenders Right was Publick, and clad with ſo long Poſſeſſion; and 
albeit the Purſuer had been ſo long out of Poſleffion, and had never done Di- 
lgence all that time, to recover payment of his Back-Tack-Duty, ſeing his 
Right was once clothed with Poſſeſſion, which the Lords Found, gave him pre= 
krence to the poſterior Publick Right for bygones, as well although they had 
teen owing theſe 20 or 30 years bygone, as for the time to come and Found, 
ttatthe Defenders uplifting of the Duties of the Lands, of the aids years by- 
pſt, by vertue of the ſaid Title, which was Tutalus verus & non putativas, & 
wi fruGus erant bona fide percepti & conſumpti, did not liberat him from the 
fads bygones 3 and Found, that the Purſuer ought not to be put to Reduce 
lde Defenders Right, as he Alledged he ought in this Judgment, which he Al- 
kdped to be of that ſame nature, as if he were in a Removing, which was 
Repelled. AQor. Cunninehame. Alter. Mowat 8 Gilmor. Scot Clerk. Yid. 8 
Juh 1626, Tarnbull, & 1 4, Feb. 1633. Charters.17 July 1632. L.CAuchinleck, & 
| December 1632. L.Kilkerran, 5 March 1630. Cant. 12 July 1634, Oliphant. 
u Warch-1637. La. Manderfoun, 7 Feb. 1628. L. Balveny, 


$cot contra Brown, January 29. 16353. | 

N a Purſujt againſt one Scot and her Huſband for his Intereſt, for payment, 
of 100 pounds contained ina Bond given by herin her Widow-hood, The 
Huſband Alledging the Bond to be null, becaule it was given by this Defen- 
now his Wife (albeit then being a Widow) yet it was granted after her 
wnds of Marriage with this Defender the ſecond Huſband were Proclaimed, 
Mblickly in the Paroch Church, and Marriage was compleated after,the ſaid. 
toclamations were ended immediatly, fo that ſhe could do no Deed after that, 
MXlamation,which might oblidge her Husband, This Alledgance was Found 
flevant, and received ſummarly againſt the Bond, without neceſſity of Re- 
an. Ator, Aker. Burnet. Vid. 8 July 1623, Stuart ,, f 


Dails contra Mackiſon, Eodem die, bs 

Elen and John Daills Parſues Bupham Harlaw, as Executrix to umquhile, 
Barbara Harlaw her Siſter, Relic of umquhile Jobs Dail and John Mackie 
ÞPoule to the ſaid Eupham,to pay to ilk one of thir two Purſuers the Sum 
100 merks, and'a pair of Plaids worth ten pounds,adebted to the Purſuers by 
, Pppp umquhile 


| 
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umquhile John Dail, Husband tothe ſaid Barbara Harlaw, and which Sum the 
ſaid Barbara immediatly after her Husbands deceaſe promiſed to pay to the Pur- V 
ſuers, and therefore they craved the ſame againſt the ſaid Ewpham, Exccutrix L 
to the ſaid Barbara her Siſter, whomade the ſaid promiſe, and againſt John Mac. t 
kiſon her Husband for his Intereſt. The Defender Alledging, that the ſaid um. tl 


quhile Barbara her Siſter, alledged maker of the promiſe, was Executrix to her A 
Husband, Alledged D«<bitcr to the Purſuers, who after the alledged time of Ir 
her promiſe had obtained Sentence of Exoneration, and a Sentence againſt the ti 
Creditors of the ſaid umquhile John Dail/ her Husband, wherein thir Parties fo 
were Called and Compeared, and other Creditors preferred to them, and they co 
found not Creditors to her Husband ſo that that Sentence being given again(t ral 
them , at which time they might have claimed the benefit of the promiſe, and th, 
did not, nor at no time thereafter during her Jitetime, ſhe living two years 00 
thereafter or thereby, they cannot now come back after her deceale, to prove IM fs 


this promiſe againlt her Executrix, eſpecially to be proven by Witneſſcs. The 
Lords Found this Alledgance Relevant, in reſpe&t of the ſaid Decreet of Exo- 
neration, given againſt the Purluers Compearing, they never Purſuing the De- 
fun& nor her Husband while they lived,cxcept that they would prove the pro. 
miſe by Writ: And it wasnot reſpected, what the Purſuers Alledged and Re- 
plyed, That that Decreet Exonered her only of her Office of Executry, quo 
nomine this Sum is not ſought, but o:1ly upon the ground of her promiſe, which 
cannot be prejudged by that Sentence 3 and in reſpect of the ſmaJneſs of the 
Sum, wiz, as if there were two Libels for one hundred metks i]k one: They 
contended, that the ſame was probable by Witneſles, which was Repelled as 
aid is. Ator. Alter. Burnet, Hay Clerk, 


L. Wezw contra L. Gairntullie, January 31. 1633. 

. Weym younger Purſuing Contravention upon this Fa, 1%. that after Þ 
Caution of Law. borrows found to him, the Defender had cutt a great 
Ditch and Fouſie betwixt the Purſuers Lands, whereby he had drawn in a K 


Burn, which came within that Duch with lo great violence and impetuoſity, BY whic 
that it overflowed the Purſuers Land, wtcreot he was Heretor and Fiar, and there 
had run away a great part thereof, and was like thereby to continue and pre-WY one « 
judge him greatly in time coming 3 And the Defender Excepting, that the (aid Heirs 
Ditch was caſten by common conſent of the Purſuers Father, who was Like-W isther 
renter of the Lands, and of conſent of this Excipient, and conform to a Decree the P, 
Arbitral betwixt them thereanent, And the Purſuer Replying, that bis Fath< knew 
Conſent or Deed, who was Liferenter only, could not bea Warrand to the Det wheth 
fender to do any Decd prejudicial to him in his Heretage, The £ords FoundBty ty con 
the Alledgance Relevant ad hunc effeFum, to Afoilzie the Defender from thi given 
Adtion of Contravention, bur they ſuſtained this Action, being converted in 4M retraZ 
Purſuit, for reparation ofhis Intereſt, and $kaith ſuſtained by the Fa Libelled gf ing th; 
and for preſerving of him therefrom in timecoming 3 which the Lords pany Party, 
ted the Purſuer to do hoc ordine,and to turn his Summons into this defire, any ledge ) 
that the Defender ſhould Anſwer thereto now, without any Proceſs or AQ1008h tecoye 
to be Intented thereon. Acor, & Baird. Alter, Stuart. Gibſon Cleck arty a 
Stevinſon contra Law, Eodem die- | fer w] 

'Ohbn Stevinſon in St. Andrewg,having ſold to Alexander Law in Dunfo will Which t 
certain Lint, the ſaid Joh Stevinſon finding thereafter the faid Alexan Adtor, , 
Law in St, Andrews, by the priviledge of Burgh,Charges him toenter iN W: Touch, 


by the Town Officer, whereupon he finds Caution to Anſwer as LaW will 
and he and the ſaid Cautioner being thereafier Conveened before the Magiſtra 


of the Burgh for payment ofthe prices of the Lint, he raiſes Advocation pa 
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this Reaſon, That the Baillies of St, 4»drews could not be Ju iges to him, who 
was actual Refidenter 1n Dumfermling, and his finding Caution to Anſwer as 
Law will, which was done to eſchew the danger of Warding, cannot make 
them competent Judges to him, The Lords Found this ng Reaſon, whereupon 
the Action ſhould be Advocat to the Lords ; but Found the Magiltrats of St. 
Andrews competent Judges, albeit the Party dwelt not within their Judicatory, 
in reſpe& of the ſaid Caution found to Anſwer as Law will; by the w hich 
finding of Caution, he became ſubject in that to the Jurisdiction of that Burgh; 
ſpecially ſeing the matter, for which the Caution was Found,& for which he was 
conveened, was for Wares bought and Barg :ined for within that Burgh, and fo 
ratione rei he was the more ſubjeR co that Judgment: And the Leyds Found, 
that the finding the like Caution,ought to produce this effe&t,and that it tended 
not to that end to make the Party, who found the Caution,lyable to anſwer in 
his own proper JurisdiRtion. Y1d, 16 Novemb. 1636. Stwart, 


L, Cleghorn contra Crawfurd, Eodem die. 

- a Removing the Dctender Alledging, that ſhe had a Rental. The Purſu- 

er Replying, that ſhe had tint the ſame, in fo far as ſhe had Ser the Land 
therein to Sub-Tennents, which was againſt the nature of the Rental,and made 
the ſame thereby to expire. The Lords ſuſtained the Exception, not ithſtand- 
ing of this Anſwer for they Found, that the in-putting of a Sub-Tennent to 
Labour the Land, was not of that force to make her tine her Rental, where 
there was neither Sub-Tack, nor any oth r Diſpoſition, or Deed done by her 
n Writ, Alledged by the Purſuer. Actor. cMowat, Alter, Gibſon Clerk.: 
Vid. 26 Feb. 1630. Lockhart, and the Caſes there. 21 February 163 2. L, Fohn- 


foun, 


; Hamilton of Sheills contra Tennents of Miln-honſe, Eod'm die. 

TY | A Decreet of Kemoving being given againſt the Tennents in foro contradic- 
l torio, in November 1632, Suſpended upon a Reaſon of a Tack Set to the 
Detenders Father for Terms yet to run, ro whom they were appearand Heirs; 
J vhich they Proponed as roviter veniens ad notitiam, and offered to make Faith 
J thercon,and qualified the cauſe of their probable ignorance thereof, vis, That 
one of the Decerned Tennerits, being one of the Daughters and appearand 
Heirs of the Tacks-man, who was in lreland the time of the Sentence, and yet 
kthere, had, and hath the Tack foreſaid in her keeping, whereupon one of 
the Parties preſent made Faith; and (ware the verity thereof, and that ſhe never 
knew the ſame but fince the Sentence. The Lords, before they would diſcuſs, 
:0J whether this Reaſon ſhould be received, or not, notwithſtanding that the Par- 
ty contended, that it ought not to be received, in reſpett of the ſaid Sentence 
given againſt them, Compearing, and that he Alledged, res Judicate non debers 
rraGduri pretextu Inſirumentorum noviter repertorum z and alſo (notwithſtand- 
ing that the Tack was not inſtantly produced, to verifie the Reaſon, as the 
Party Alledged ought to be done in thecaſe of Inſtruments,new come toknow- 
ledge) they Aﬀfigned a day to the Suſpender, to produce thele Tacks, and to 
tecover the ſame out of the Parties hands in Ireland, and reſerved then to the 
Party after ſight of the Tacks, to oppohe what he might againſt the ſame, ei- 
ter why it ſhould not be received then, or why it proved not the Reaſon; to 
Which time all further proceeding was ſuperceeded, ſed cum onere expenſarum. 
Attor, Nicolſon & Gil mor. Alter. Mowat. Scot Clerk, Yid. June g. 1624, Ly 
Toxch, & 20 January 1631. E. Galloway. 

Wilſon contra Nicolſon, Eodew die. | | 

He only Bairn, ſurviving both Father and Mother,being Confirmed Exe? 
Po i L. cutor to both, and thereafter dying before all the Goods were Execute, 


Pppp 2 the 
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the neareſt of Kine to'the Mother obtains himſelf Executor Dative ad nor ex- h 
ecuta, and Purſues for her Part of theſe Goods, wherein the neareſt of Kin to ec 
the Bairn,claiming the whole Right of all the Goods, as well not Execut as Ex- al 
ecute, to pertain to him, as for the Mothers Part ({ which was only claimed bt 


by the Executor ad non executa ) in reſpe@ that he Alledged,that that Bairn be. A 
ing the ſole Bairn of his Father and Mother, he had only Right to the Mothers 
Part of the Goods, he being the only Bairn, and having the only Right of Suc- 
ceſſion to her, without Diviſion; for albeit theBairn was ConfirmedExecutorto 
hisMother,yet thatConfirmation,which was the only way that gave him aRight 
and Title to Purſue for the Goods, albeit not Execut in his Lifetime, yet took 
not away from him the Right of Blood and Nature, which gave him full Right 
to the total Succeſſion,ex aſſe to hisMother withoutDiviſtonzfor in this caſe,quo- 
ad Matrem, the Bairn, as he ſucceeds to her in toto afſe, which is the Legitime, 
quoad Matrem, there being quoad eam nulla diviſio vel diſtin@io aſſis per parte, 
where no Teſtament ismade by her, ſo that the Confirming of him Executor 
to her, could not derogat to that Right of his univerſal Succeſſion, as in other 
Executries, where the Executor will not have Right to the whole; for inthis 
caſe he Alledged, that the Confirmation of the Bairn as Executor, is not the 
Confirming, nor giving an Office to him, as in other Caſes, where the Cor. 
firmation of an Executor is but an Office, which makes the Executor lyable to 
the neareſt of Kin, whereas here it is not an Ofhce, which another may Exe- 
cure, and become Comptable thereforez but the whole Right remains with the 
Bairn, and muſt follow ſuch as may be his Heirs; and therefore he Contended, 
that albeit the Bairn had not Execut the whole Goods before his deceaſe, yet 
there was no place to the neare(t of the Mothers Kin, to claim any part of theſe | 
Goods; but the ſame pertaining to the only Bairn, muſt be tranſmitted in the | 
Perlon of the neareſt of Kin to the Bairn. This Alledgance was Repelled, and | 

the Kight of the Goods un-execut by the Bairn, was Found ( ſo far as might be- | 

fall to the Mother for her third ) to pertain to the neareſt of her Kin, andnot N 
co the Agnats of the Bairn; thereafter this Cauſe was Ordained to be heard in MI 2./ 
the Lords Preſence,and was heard, but not Decided. id, July 19,1623. Sibbald:Þ mi 


Harpers contra Hamilton, February 6, 1633. "_4 
He deceaſt George Harper having in his "3 ns left his Meansto George 

and John Harpers, his Oyes,and therein appointingJames Hamilton to be 
their Tutor, and the reſt of the Means left by him, to be payed to James Ha-Þ the [ 
milton, for their Entertainment, ay and while they ſhould be of perfet Ages 
after the Bairns paſt Tutory, they having choſen Curators, the Curators pur 
ſues the ſaid Fawes HamiltontheTutor,to deliver theBairns Writs, thatthey might Re 
have the Adminiſtration of their Means; and the faid Tutor Alledging, that the 
Writs ſhould remain with him, ſeing he had only Right to Intromet with the 
Annualrent of theMoneys left by theGuidlir, for the BairnsMaintainance,accord-BY t.. 
ing to cheGuidfirs Will... The Lords Found, thatnotwithſtanding, that by the y 
Teſtament,the Guidfir had appointed the ſaid Jawes Hamilton to be Tutor Judp 
yet that after the Tutory,the Bairns might chooſe others, to be Curatorstothem 6 


than the ſaid James; and that the ſaid Curators bad good Right to call the ſaic = 
Tutor, for delivery to them of the Writs, containing the Meansleft tothem b - 
the Guidlir, and that they ought to Adminiſtrat the | : but Found that Nre 

ſpeR the Guidſir had left him to be Tutor to his Oyes, and gave hin * A 
Rent of the Money for their Intertainment, while their perfe&t Age, which t - 
Lords Found the Guidfir might do of Law in theſe things, which were left b undut 
him(elf to them, That therefore theRent of theſe Moneys, ſoleft by the Guidl 2nd; 
fir (hould be payed to the ſaid James Hamilton, even albeit the Bairns WETE P* =D 


Tutory, ſolong as they were Minors, at leaſt ſo long as they remained 'r 
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him in his Company ; but the Lords Modified the Sum, which ſhould be pay / 
edto him for the Bajrns Entertainment, to a reaſonable Sum, and would nc 
allow, that the Annualrent of the whole Sums ſhould be payed to that en 
but a part ( which they Modified)and thereſt to be forth-coming to the Bair 
Attor. Gibſon. Alter. Heriot, Gibſon Clerk. 


Gordon contra M<culloch, Bodem die. 
N a Removing from the Lands of Ardblair, againſt Henrie Ma.culloch, at th. 
Inſtance of John Gordon of Ardwell, who had Compriſed the ſame from un 
quhile William Mcculloch of Myrton, Heretor thereof, The Lords Found thi, 
Right, and Defence thereupon underwritten,Relevant,to Defend the Tennent, 
eiz.that the Defender had a Tack from the umquhile Heretor, before the Com: 
prifing, which albeit it was expired before the Warning, yet the ſame bearing 
this Clauſe, That the ſaid Setter received the Defender, and his Heirs, kindly Ten- 
nents 80 hims and his Heirs in the ſaid Lands, after the expiring of the Tack, Thi: 
Clauſe was Found ſufficient to Defend the Defender from all Removing, 
during the Tennents Lifetime,albeit the Purſyer Replyed,that thatClauſe oughi 
not to be reſpeCted againſt the Compriſer, who was a Singular Succeſſor; And 
that he Alledged, that it could Jaſt no longer than the Setter and Receiver lived 
together, and that it ſhould Expire by any of their deceaſesz Likeas the Setter 
was deceaſed, and fo it ſhould expire, and the Clauſe it ſelf could not ſtand, 
neither was compatible with the Tack, ſo long as the Tack ſtood un-expired, 
and before it expired, that Clauſe could not take beginning, the Setter being 
i dead, to whom he ſhould have been kindly Tennent admitted,and before that 
Clauſe could take effe&, the Land being Compriſed, whereby it became void 
zeainſt this Compriſer, a Singular Succeſſor, which reply was Repelled, and the 
Clauſe ſuſtained, as ſaid is. Yi4, March 15; 1631. E, Galloway, 


Hume contra Hume, Eodem die, | 

N a Decreet obtained by James Hume againſt Chriſtian Hume, as Intromilia- 

trix with her Huſbands Goods, for her Husbands Debts, before the Com. 
miſlar of Lauder,and given parte non comparente,and upon Contumacie, for not 
Compearing to give her Oath, the Summons _ referred thereto, and ſhe 
Summoned to that effe&, was Reduced upon this Reaſon, viz, becauſe ſhe was 
"BY not Summoned by a Meſlenger, nor yet by the ordinar Officer of Court, but 
by a common Boy 3 and alſo becauſe there were diverſe Defences given in by 
the Defenders Procurators for her, which was neither Repelled, nor Admitted, 
and ſo not diſcuſſed inProceſs, nor no Minut therein, bearing Litiſconteſtation 
to have been made, as ought to have beenzfor albeit the Defences were no ways 
Relevant, but in effe& a denyal of the Lybel, and that the Lybel was referred 
tothe Parties Oath of verity, and that ſhe was Summoned to that effeR, which 
the obtainer of the Sentence Alledged to be in effe& Litiſconteſtation, and that 
the Defence needed not to be proported in the Proceſs to be Repelled, being 
only the denying of the Lybel in Subſtance 3 yet the Lords Found, that the 
Judge ought to have given his Anſwer formally to them, and ſhould have Re- 
pelled them, and admitted the Lybel by his Signator, and therefore that not 
bein; done, the Sentence was Reduced. Ator. Craig. Alter. Gibſon Clerk, 


L, Haddo contra Fobniton, Eodem die. 
| Aird Haddo Purſues oneJohnſtom,who was hisTennent in theLands of Park, 
of Kellie,to refound to him the damnage ſuſtained by the ſaids Defender's 
undutiful and un.uſual Labouring of the ſaids Lands,before he Removed off the 
Lands, andafter he was Warned to Remove therefrom, through the Ryving 
and Tilling of the Greens and Swairds of the faids Lands, which were not La- 
redin time prececding, but was ay keeped for the Graſs, and Paſturage of 
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theBeſtial, wherewith that Roum was Laboured, and for burning of the Moſſe, © of th 
of the ſaids Lands, which were ever reſerved for Feuel, and for caſting of Peets Il £d,te 
to the Tennents thereof, whereby the Roum was deteriorat in the quantity ang Il conde 
Sums lybelled, which were acclaimed by the Purſuer, ſeing he Alledged, tha I |edg: 
thereby no Tennent might pay the old accuſtomed Dutie for the Land; and the Wl for t 
Defender Alledging, that this kind of Ation was a novelty, and not uſually ed; 
heard of before, and ſo ought not to be ſuſtained, ſeing it is lawful to any Ten- WI bond 
nent to labour the Land Set to him, in all the Parts thereof, where he is not re. Ml 114 
{trained nor limited by any ſpecial condition, betwixt the Maſter and him, as he MW 5 C 
was not in this caſe, and that he Laboured but conform to the uſe of the whole Ml nade 
Countrey, The Lords Repelled the Alledgance, and ſuſtained the Attion; for Ml Edge 
they Found that no Tennent,albeit noſuch condition had been ſpecially made, and 1 
might by his Labouring, rive out the old Swairds of Ground, nor yet burnthe Wl vers 
Moles, whereby the Moſſes might be made worſe, but that the Roum ſhould I «br 
be left by the Tennent, as good when he Removed therefrom,as the time of his theC 
Entry thereto; and therefore they Ordained the FaQ ly belled, and the eftate MW her 
of the Roum to be tryed by Gentlemen in the Countrey, who might both con- 
fider of the Cale, wherein the R vum was at the TennentsEntry,and of the Facts 
done by himy before his R emoving therefrom, and of the Quantity thereof, and 
of any damnage the Purſuer has Incurred thereby, againſt the ordinar Form 
uſually keeped in that Part of the Countrey, in Labouring of ſuch Roums, and 
what in their Judgment, the ſaid skaith would extend to, and to Keport 
the ſame thereafter to the Lords; after which they declared, they would deters 
min upon the quantity of the skaith, the Modification whereof they referred 
to themſelves, after Conſiderationof the ſaid Report, and Tryal taken. Aor. 
Baird. Alter. Mowat. Gibſon Clerk, 
Lind ay contra Demniſton, February g. 1633. 

Indſay of Bomull Purſues Dern;ſton of Dalquharn upon Contravention, for 
5 co'ving tothe Purſuers Land of Bomnull,and entering inthe Houle of one, 
who was then ARual Tennent to the Purſuer, dwelling upon the faids Lands 
ot Bomull.and then taking out of the ſaid Tennents Houle a Kow,and breaking 


T 


yanti 


up of the Tennents Chelt,and taking our thereof, and away with him three Bolls Wi ng W 
Oats, pertain'ng to the ſaid Tennent, which the Purſuer Lybelled to be Deeds WY that t! 
of breach of Law-borrows,ſeing thereby the Defender was bound, that the Pur- Wb refe 
ſuer his Men, Tennents and Servants ſhould be Harmles at his hands, in their Wipa 
Lands, Bodies, Goods, &c. The Lords Found no Proceſs upon this Contraven-WMIly thi 
tion, upon this Fact lybelled, for taking away of the Tennents Goods, albeit{Wv 16; 


being within the Houſe of the Tennent, upon the Purſuers Heretage, ſcing th 
Tennent was not Purſuer, nor the Action at his Inſtance. Yid. January 237 
1632. Grant; 

Gowan contra Richardſon, February 12, 1633: 

E(ſie Govan aPupill,and herFatheras ſutor and Adminiſtrator inLaw to her 
B Charging Margaret Richardſor,who was obliged by herBond to the ſaidBeſſs 
Govan, in the Sur of 200 Merks, which Sum being conſigned in a Suſpenſion 
to be given up, The Suſpender being Found by the Judge, to be Exonerec 
thereof lawfully, The Lords Found the Sum ought not to be given up tothe Fa 
ther, who deſired to lift the Money as Tutor to his Bairn, until the timer 
found Caution tomake the ſame forth-coming to her, at herlawful Age, in rc 
ſpe&t he was but a poor Man; and it was feared that he might ſpend theMon 
to the Bairns prejudice. Yide March 17 , 1636. Wier, Decem, 2.1635. Hume 


Forbes of Aſloun contra Forbes, Bodems die. 
A Bond being defired to be Reduced, at the Inſtance of a Perſon Inte 
diged,becauſeit was Subſcribed by him then Interdifed, without conl 
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of thelnterdiQors,there being two,whoſe conſent by the [nterdiion is declar= 
ed,to be requilit to all Deeds done by bimy and the Bond quarrelled was not 
conſented to by any two,nor by nane of the InterdiQors. And the Defender A]- 
ledged, that this Bond was Subſcribed by one of the Interditors, as Cautioner 
vr the Perſon Interdiged, which was to be reputed, Jikeas if he had conſent- 
ed; Likeas who is another of the InterdiRors, promiſed to Subtcribe the 
ond 3 and ſo theBond muſt be as validzas it two had conſented thereto. The 
Lords Repelled this Alledgance, and Found the Subſcribing of the [nterdicor 
s Cautioner ( he not conſenting eo nomine, as Interdior ) and the Promiſe 
made by the other to Subſcribe, he not having Subſcribed conform to his Al. 
edged Promiſe, not ſufficient to ſuſtain the Bond, which as it was produced, 
nd is now quarrelled, wanted the Conſent and ſubſcription of two of the Pur- 
hers InterdiRors. In this Proceſs it was thought by the Lords ( albeit the Pro- 
«6 ran not upon thisGround neither wasit then queſtioned, norDecided ) that 
deCreditorConmtraQing after Interdition, without conſent of the InterdiRors, 
vhere the Perſon Interdifted was known to be rei ſue provides, and was in uſe 
vContract in the Countrey, and the cauſe of Interdiftion was not tryed, nor 
lowed by the Judge, might Reduce that InterdiQtion, and his Bond might 
þnd, albeit neitherthe Perſon Interdicted, nor his Interdictors ſhould affiſt the 
furſuit, even as a Creditor may Reduce an Inhibition, which is but the Judges 
aterdiRtion, as the other is the Parties voluntar Deed, AGor. Baird. Alter. 
Gibſon Clerk, Yid, July 26. 1631. Biſhop of the 1ſes, for this part of 
te Conſent. 


Rankin contra Williamſon, &c, February 14. 1633« 

He Defenders being Purſued to pay the Sum confelt by their Subſcribed 
T Ticket to be owing, and they Alledging that the Ticket was nul), as 
wanting Witneſſes 3 It being Replyed, that he referred the verity of the Sub- 
, BY friptiony that it was their Hand-writ, and that it was their proper Subſcription, 
| WY their Oachs, fo they needed no Witneſſes, The other Duplying, that that 
; BY 1 not enough, unleſs he referred alſo to their Oaths, the verity of the Debt 
» WY "be Reſting Owing un-payed. The Lords Found, that the ſaid Ticket, want. 
$ 
s 


ſe Witneſſes, ought not to be ſuſtained, by referring to the Defenders Oaths, 
hat the Subſcription thereof was their proper Handewrit z except that they al- 
breferred therewith the verity ot the Debt reſting owing, if it be yet owing 
wpayed 3 which was the rather done, becauſe the Debtacclaimed was ſought 
5 this Ticket, whereupon the Purſuit was Founded, being of the date in an- 
w 1608, now by the ſpace of 25 years fince, and no Claim therefore while 
tow.It was Replyed,that ſeing the Writ was Subſcribed by fourPerſons, where- 
of lk one of the Gar was adebted in his own ſeveral Sum, their Subſcriptions 
xing all at one time, might ſupply want of Witneſſes; for ilk one of them 
tight be Witneſses to the other, which was Repelled. Hay Clerk. Yid. Fuly x, 
1624.L0. Conſervator, Feb, 9. 1631, Barrens, Feb, 11, 1634. Jrvin, Fuly 
Iv 1632, Lo, Fenton, 


Grierſon contra Grierſon, Eodem dit. FY.” 

A Charge for Payment of 200 merks being Suſpended, becauſe 75 merks 
thereof was payed,as the Parties Diſcharge thereof bears, andthe Charger 
Alledging the Diſcharge to be pull, becauſe it: was only Subſcribed or 
wrked with the mark,and two Initial Letters of the Chargers name, which he 
lenyed tobe his Subſcription; andalbeit it were, it was not ſufficienr,co eblige 
lin in this Sum, not being Subſcribed by himſelf, nor yet by a Nortar for him, 
vuſeis, The Lords Repelled the Alledgancey and falbained the Diſcharge, the 
upender proving by the Witneſſcsinſert in the Diſcharge, that the fame wa 
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ſo marked, andthe faids two Letters put to by the Chargers ſelf, tothe Acquit. Y 
tance, at the time of the datethereof;which the Lords Found ſafficient toſuſtain M *! 
the ſame, notwithſtanding of the Alledgance. Actor, Oliphant, Alter. Mona, Wl 
Vid. January 20. 1631. Houſton. in 


L.Lochinvar contra Graham, Eodem die. Wl 
N a Removing, Graham theDefenderAlledging,that he is Tennent to theAp. MW 
pearand Heir of one Graham, which =Graham was Heretably Infett inthe bet 
Lands lybelled, and by vertue thereof 3o yearsin Poſleflion of the ſaids Lands = 
Iybelled, at leaſt the Defender bruiked by the Tolerance of the ſaid Appear- wi 
and Heir, and he is not Warned. The Lords Repelled this Alledgance, EXCept cr 
the Tcnnent ſhould Alledge, that the ſaid umquhile Graham was law. the 
fully Infeft, and that his Infeftment was lawfully Confirmed, ſeing they were M !** 
Kirk-lands, which were Controverted, and Found that the Tennent ought to 
Alledge this, otherways that the Alledgance ſhould be Repelled, and thathe Ell 
ought to condeſcend, by whom that Graham was Infett, Actor, Gilmor, Alter, oy 
Gibſon Clerk, Cal 
Keith contra Heriot, Eodem die, 
N Athanael Keith being adebted to Heriot in the Sum of 1000 merks,by Here- B 
cable Bond, which bore Infeſtment to be given by the ſaid Debitor,of anAn- 
nualrent Redcemable,8 payment of the Principal Sum,not to be made,but upon WM © 
Requifirion to be made on the part of the Debitor to his Creditor,upon 4odays MI © 
Warningtoreceivethe ſame; thereafter the ſaid Nathanael Herior beingDebitor MI 7?* 
to Nathanael Keith in ſome Sums,by Bonds conceived only in payment ofa Moves 


able Sum: The ſaid Nathanael Keith Purſues Heriot, and Alexander Heriot his AC. MI 
figney made to the ſaid Heretable Bond, ro hear him give an Acquittanceiof mig! 
the ſaidHeretableBond,asCompenſed with the other Bonds forelaids,granted to wigh 
him by the ſaid Herzoty In which AQion it was Found, that this Compenſa- _ 
tio:1 was as receivable againſt the Aſſigney, as againſt the Cedent, It was alſo = 
Found, that this Moveable Bond of this Tenor, not bearing any Clauſe of An- mel 
nualrent, ought to compenſe the other Bond, albeit Heretable, and bearing In- adv 
feftment and Premonition, which che ſaid Debitor was aſtrited to make to - 

4 


the ſaid Credicor, before he louſed the Sum 3 and fo thereby the Defender Al- 6: 
ledged, that he could not compenſe, ſeing he could not pay the Sum, butupon 


Requiſition firlt made to the Creditor, to receive the ſame upon 4o days, and Jn, 
which not being done, far leſs was this Compenſation by Purſuit now recetv- a the 


able, where the Party was not Charging this Parſuer for that Sum, which was 
Repclled, Actor. cMowat, Alter, Burnet. Gibſon Clerk, | 


Charters contra L. Balmaghie, Eodem die, 

Ne Charters Purſuing Removing againſt the Laird of Balwagkie, the Pure 

ſ1er being Infeft in the Lands Libelled, as Heir to his Father, who was 

Inteft by Alexander Livingſton of Airds, above 45 years ſince, by an Infeſt- 
ment to be holden of the Granter, and by vertue thereof was divers years it 
Poſlcilion of the Landzay and while the relict of the ſaid Alexander Livingſton, 
being Liferentcr of the Lands, after her Husbands deceaſe, by vertue of that 
her Literent-right, became in Poſſeſſion thereof, wherein ſhe continued by the 
ſpace of 36. years or thereby, ay and while the time of her deceaſe; after 
whoſe deceale immediatly the L. Balmaghie Defender apprehended the Pollel- 
lion, and hath continued therein now by the ſpace of 5 or fix years bypalt, he 
being Infeft by Progrels from his Predecefſors and Authors, by five ſeveral He- 
retable [nfeftments, in fiveſeveral his Authors perſons, flowing from that ſame 
Alexander Livingſton, common Authorto both the Parties, and all by publick 


Infettments, to be holden of the Superior z Whereby'it was Alledged, _ 
rex this 


KY 
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this Judgment pollefſory, the Publick Infeftment ought to defend: againſt. 
the baſe Kight,'which was now-extinR, being out of Poſſeſſion theſe. 40 years 
bypaſt, and ſo Preſcrived. © The Lords nevertheleſs Repelled this Alledgance, 
in rc{peRt that the Purſuers baſe Kight , was Alledged once tobe clothed 
with Poſfc{ſion 3 whereby it was once a good Right, and, ought to. be:/prefer- 
red cothe poſterior Righr, albeit Publick 3 and Found that this Poſſeſſion, al- 
beit after ſv long time (and albeit tending to deſtroy the publick Infefrment 
with ſo long progreſs) was probable by Witneſſes, and receivable boc ordine, 
without ReduQiunz and Found that the Preſcription hadno place in this cale, 
king the deſuetude and out-lying of the Purſuer out of the Polſcflion, was by 
the Liferenters Right and Poflefion, ſhe living, and being Poſlcfior above 30 
years and more, which Suſpended both Partics Rights and Poſſeffion, that 
Preſcripiion could not. run againſt them medio tewpore z and the Defenders Pol- 
eſſion fince her deceaſe was not ſuſtained,to exclude this Purſuit, ARor, Cun- 
ninghame. Alter. Gilmore. Gibſon Clerk. Vid 22 January 1633. Gordon, and the 
Caſes there. 11 Feb, 1630» Roſs, 1 July 1634, Durie, | 


Haliburton contra Humter, Fodeme die; 

Y Contra@t betwixt Mr. Willzaw Hunter onthe one part, and Fares Finlaſou 
his Mother on theother part y The ſaid Mr. W:4zaw is oblidged to pay to 
Uiargaret Hunter his Sifter the Sum of 3000 merks, and tothe reſt of his Siſters 
nevtioned in the ſaid ContraR, to ilk one of them a particular Sum, ata Term 
zppointed !'or that «ffc&z and in caſe of any ot their d« ceaſes before the T<rm, 
the Sum Contracted to her who ſodied, to accreſce to the reſt of the Siſters ſur- 
iving, «qually aworgſt them, and that in fatisfaion of all Sums, which they 
light c. ave by decealc of umquhile David Hunter their Father, or which they 
vight crave from. the ſaid Mr. W/i{iam, as Heir or Executor to bim; the fajd 
Wageret Hunter being Married to Alexander Haliburton, Purſucs the ſaid Mr, 
Filiaw for that part of the Sum which was ContraQted, to be payed by Mre 
Filiam to Barbara Hunter, who was deceaſed before the Term of payment, 
wd which thereby accreſces to the Siſters ſurvivers, according to that propor 
tn thereof, which falls ro her and her ſaid Husband, And the faid Mr. W:l- 


« nequetraZns,Cxcegt 119, ELSOTY 
* More ample,to have comprebended the ame:ſcing ihe lald get: 
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might ſubſiſt, and the ſaid Clauſe obligatory alſo remain in iis own ſtrength, 
in reſpe@ the ſaid generality might be interpreted to extend toall other things, 
which the Purſuer might ſeek trom the Defender, by her Fathers, deceaſe, or 
from him as Heir or Executor, or wherein he TEN obliged to her 
ſelf, and not to that which fell to her by accident of her Siſters deceaſe 3 for if 
it could receivethat Extenſion, then of the like reaſon, if any, or all thereſt of 
the Siſters ſhould die hereafter, the Purſuer would by the ſame Diſcharge be 
excluded from all Claim ofher part of their Portions ; which were hard to ex- 
tend it to Caſualitieg,not then inrerwwmratura, but which were uncertain, except 
the Diſcharge had been ſpecially conceived for all things, which might there. 
after befall to her. Actor. R#ſſel. Alter, Hay Clerk» Vid, 24 February 
1636. L, Ardkgnlas, 
Stuart contra Bannerman, Feb. 16, 1633. 
Decreet of Ejetion being obtained at the inſtance ot William Kairngy, 
A againſt umquhile Robert Stuart and Chriſtian Bannerman his Spouſe, tor k- 
jecring him out of the Landsof - © Setin Tack tothe ſaid Wilraw by themy 
the ſaids Lands being the ſaid Chriſtian Bannerman's Conjunithe Lands, P rovid- 
ed to her by another called Swart, who was her prior Husband 3 And they 
having Suſpended that Decreet, the Letters were Found orderly proceeded a- Il | 
gainſt them both, whereupon they buth being Denunced Rebels, Jawes Stuatt Ml 
is Donatar to both their Eſcheats 5 the ſecond Husband being then alſo dead | 
before the obtaining of the Gift,and he ſeeking Declarator againſt the ſaid Re- I ' 
li, the Lords Found the Horning null, and that no Declarator could pals 
thereon, and that the Womans Eſcheat fell not by that Horning, ſeing it was 
done and Execute againſt her,: ſhe then having a Husband, in whoſe lifetime 
no Horning could be effeQtually uſed againſt the Wife, for theh ſhe wasunder 
the power of her Husband, who. ought to have. defended her, and ſhe had no 
perſon to Suſpend, or-Relax,or do any Deed, but as her Husband ſhould pleaſe 
to doforher: Neither. was it reſpected, where it was Replyed, that the D 
creet was given againſt her ex proprio fadto, &* ob proprium deliftum, and in hex 
own Conjun@fie-Lands3 for it was Found, that evenin that caſe, that Pant 
-Matrimonio, albeit the Woman ſhould fault as well as the Man, yet th 
Husband was lyabletherefore 5 :and that no Civil Execution by Horning coulc 
be validly Execute againſt the Wife therefore, til] after the Husbands death 
And the ſaid Nullity was received ſummarly , without neceſlity to Reduce 
thereupon. This would appear to give great liberty to Wives to do wrong 
their Husbands living and if the Husband ſhould die before _ of th 
wrong, that no redreſs ſhould be had of the Reli& z albeit in Bonds, or cot 
tracing of Debts it may ſo hold 3 but the caſe may appeat otherways in Dee 
unwarantably done by the Wife her (elf, which in the caſe above-written, m 
be thought the more hard , where the Wife was ſtill Rebel Unrelaxe 
after her Husbands deceaſe, and the wrong no ways ſhown to be purged 
ter two Sentences ſtanding 3 but here the Party Obtainer of the Sentenceof 
jection Compeared not, nor was Party in the Cauſe, but only the Dona 
AQor, Start, Alter. Abſent. Yid. 18 July 1622. Caldwell. 


. _ Harper contra Cockburn and Fohnſton, Eodem die, 
Batrix Johnſton having Compryſed from Cockburn of gorthwick his 
upoh a Denunciation after Whitſundsy, and being Seized before M4 
waſs thereatter,and thereby claiming the whole years Duty of the Lands,be 
Vicrual'Farm, after the Terms of Tu/e and Candlemaſs were palt, and anc 
Creditor of this Cortburns, having atter the Denunciation Arreſted the f 
" Farmsz The Lords Foundzthat the Arreſter ought to have che hall years I 
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7;-, The Whitſunday's duty,and that the Compryſer ought be Anſwered only 
0; the other halt of that years Duty, albeit the Denunciacion was before the Ar- 
::fment,and albeit the LOI Alledged,thart his prior Denunciation,and 
ſubiequent periected:Compryting, and Seafin alſo expede before the Martin« 
pa[s, affected allrharyears Duty, and gave heronly Right to the Land ,and thar 
years Fiuits thereof, quia fructus oli, preſertim fructus pendentes, ſunt pars 
jundi; And ſeing the Ground is hers, ſo muſt the Farms; otherwayes the Ar= 
eſter niuſt have the like = ro the Martinmaſs Duty as to the Whitſunday, 
ke having Arreſted betore the Term, and betore his Compryling was perfected, 
ſpecially alſo ti:e:Lands being Ser tor Victual to be payed at a Term, and not tor 
Gilyer Duty, payable at Whit(wnday and Martinmaſs equally, Which was Repels 
kd, Actor, Crarg- Gibſon Clerk, Yid, March 1, 1623, Hamilton, and the Caſes 
there, Decemb, 13, 1628, Huntly, Nov, 22,1633. Warreck, March 23, 1624: 

wn, 
4 Ker contra Ker, Eodem die. 

Ames Ker having Purſued Mark Ker, for payment of a Sum contained in 2 

Bond,which was Regiſtrat by Compearance and Conſear of Procutators,and 
he offering and taking aTerm toR enunce, being Charged to Enter Heir to the 
Granter of the Bond, and Purſued eo yomine. It was Found, that he might pals 
fom that offer to Renunce,and propone another Exception, notwithſtanding of 
that Term Aſſigned to him, and thereafter he Proponing Improbarion of the 
Bond Lybelled : It was Found that this Exception of Improbation,ought nor 
tobe received againſt a Bond Regiſtrar, bur reſerved him Action, to Purtue Im- 
probation thereon, albeit the Regiſtration was only by a naked Conſent, and 
that the Clerk had the Bond then ready, to be produced in this ſame Proceſs, 
teirg recent]y only done, Gibſon Clerk. Yid. Nov. 24, 1632, Annand tot 
the f1:ſt part ot this Deciſion, March. wit, 1637, Veitch tor the laſt part- | 


Oliphant and Auchter/ony contra Tennents, February 19,1633, 
0h e Oliphant and Auchterlonie bis Tutor Teftamentar tor his Intereſt, Pur- 
ſues the Tennents of the Lands of to pay to the ſaid Minor,as ape 
rand Heir to his Father, the Mails and Duties of his Lands,wherein the Lords 
_ that ſeing this Purſuit was moved by the Puiſuer, only as appearand 
Reir,he not being Inteft in the Lands, nor yet Retoured Heir to his Father,and 
bis Fathers Se;fin produced,nor yet it being Anſwered, that theſe Detenders had 
trer acknowledged the Purſuer to be their Maſter, by paying of Mails and Dus 
ties to him of before, theretore that they could not be Conveened in this Pur- 
ſuit by the appearand Heir, And Found this Detence Competent to the De- 
endets, although they were only naked Tennents, and had no Right in their 
onn Perſons to the ſaids Lands z T hereafter upon the 26 of February,the Lords 
Suſtained this Purſuic at the Inſtance of the appearand Heir, he finding Caution 
to relieve the Detenders, who Alledged no Right in their perſons for Retenti- 
on ofthe Faims, and to make the ſame — to all Parties having In* 
=" arg was Cone the 1ather,leaſt theTennents ſhould become yos ſolvendy. 
«9 Cletk. 
Lenox contra M'mor an, Februaty 20. 1633, 
dhe Lenox Purſuing M'moran, whowas Minor, for Reduction of a Fey Ja-_ 
tettment, granted to the Defenders Father, upon the AR of Parliameac 
1597, for act paying of the Feu- Duties many years by-paſt : Ang the De- 
xcer Allecging, that he was Minor, & fic de jure now tenebatw# placitare [un 
I heregitate paterna, This Exception was Repelled,in reſpeR he was Conveen- 
& for his Fathers Faults and allo the Minors ſelf was holdep to Anſwer , in 
telpe@ of the AR of Parliament, from which Minors are noc excepted, # 
Z deing further Alledged, that in the Feu-lnteftment, called to be Reduced, 
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it was ſpecially Provided, and ſet down therein, That if the Party failed ty 77 
the Feu-duty at the ' erm appointed, then it ſhould be let[wm to the Giver of the 
Feu, and his Heirs,to Poynd the Land for the double of the Fenu-auty, By the 
which Conventional Condition, agreed upon betwixt the Parties. which they 
had conveened upon as an expreſs Penalty, ſet down to ſupply the Failzie of not 
p2yment of the Feu-c uty, the ſaid Purſuer could never have Recourſe to claim 
any other thing, which mght enſue upon that Failzie, neither by the AR of 
Parliament,no: by no other ground, but only that which was agreed to comein 
place ot the Failzie,as ſaid is, and theretore could never be heard to Reduce this 
Righr: This Alledgance was Repelled alſo, tor the Lords Found, that that Con. 
dition conveened berwixt the Parties, did not derogat, but that the Purſuer 
might ſeek the bene fic ot the Ao Parliament, trom the which he wasnor. ſe. 
c'uded by that Clauſe of the Intetrment, ſeing the Party might ſeek any of 
them as he pleaſed, ſpecially aiſo the A of Parliament being fince the lateſt. 
ment, Aor, Craig & Bei(bes, Alter. Cunninghame. Gibſon Clerk, 


I a. Athol contra E, of Athol, Fodeme die, 

Submiſſion be.ng mace by the Lady Athol to the Earl of Xinghery, the 
Lairds oft Auldbar, Inchmartine and immediatly atter her Huf- 

bands Deceaſe, of all which the could crave of the Earl of Athol by any Right MI © 
competent to her, and they Decerning her to have yearly 500 merks tor all: Il ? 
This Decreet being deſired to be Reduced upon the Reaſon of moſt Evorme Lee Ml © 
ſion, quil fie! in that ſhe was provided to a Conjundetee ot fitty Chalders of Ml " 
Victual, b: fide that ſhe was one of the Heirs of the tarlcom ot Athol, for all MI *© 
which R ghts the (aids Judges had ordained only the ſaids 500 merks yearly, MI " 
which was vehemens Leſio, an ſounſufficient for the Entertainment ot the means 
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eſt perſon wharſoever, far leſs tor one ot her Birth and Eſtates Thar the Lords Ml 
who were Supream Ju 'ges, ought to Repone her againſt that unjuſt Decreet, {Ml "! 
which ws ſo pa'tially Pronuunced by the Arbiters, wherein they bad not be«{l © 
haved themſelves as boni viri,according to Truſt committed to them, and there-Ml " 
fore ought ro be mended by the Lords, who were Soveraign Judges, and toll '* 
whom Recourſes were permitted in Law, as to the beſt men, to reAifie ſuch 7” 
Wrongs: the Parties being heard to Reaſon in this Cauſe at great lengeh, and 
having conſidered the Deftenlers Exception, ſpecially that in Law it was Alledg-yhll - 
ed, that both in f.and C.it is expiefly Decided, Pued fit fandum (ententia arbi | 
Iri five aque ſive inique,& ſibi imputet qui compromiſit, nam & minus probabi fo 
lem ſententiam ferre d:bet 4quo anime: And the Purſuers Anſwers in Law made an 
thereto, as may be more p.rticu'arly confidered in my other Book of Notes ll dr 
Fel 27 Andallo theL»rds having heard theDetender, upon declaring the Burl ti 
thehs, whrrewith the Conjunttec- Lands were alledged to be Aﬀeded, betor gl (fu 
her Conjundtree granted thereot to her, ani whereby he Alledged the moſt tha_gh by 
w2S treeto her, did notexceed 19, or 20 Chaldersof Viual ; So that he Al 
ledged, that the Leſion was not ſo great, to Reduce the Decreet given by ſo hol nc 
n-urable Arbiters, granting that that Leſion was a cauſe of ReduRion,which hf FE; 
altogether denyed, The Lords Found this Leſion to be moſt Enorme, and tha ſuc 
It was a Cauſe to Rectifie the ſaid Decreet Arbitral , notwithſtanding of t ed 
'Alledgancez And therefore they Found, that the Lady ought to have year n 
given to her, in place of the 500 merks Decerned, 1200 merks yearly io 108 1; 
time com:n2, during her Litetimez for which Sum they ordained the Lacy <4 << 
have Right ſicklike, as it that Sum had been Decerned by the Sentence ; An «©, 
alſo t'1cy ordained to be payed to her for the ſpace of a year, which was EXPYT in 
'red firice her Husbands Deceaſe, rooo Pounds, by and attour 500 Mer Noj 
which ſhe had gotten payed to herbeforez And this the Lords ordained to ſtand aj 
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as if it had been expreſly Decerned by the Arbiters in their Sentence, ARor, 
Stuart & Baird, Alter, Nicolſon & Nairn, Hay Clerk, 


Colledge of Glaſgow contra Stuart, Eodemm dit. 

He Colledge of Glaſgow Charging byGeneral Letters, Mr. Patrick Stxart 

of Roſland, for certain Rental I'end Þolls due to the Colledge, who” 
Sulpending, that theſe 20 or 20 years laſt by-paſt, the Colledge received 
ſame years ipſa corpora, and other years ſuch Duties for the Teinds, as he and 
they agreed upon, at the ſight of Perſons,choſen by them to eſtimat theTeinds, 
and ſo that he was not holden to pay the Rental Bolls acclaimed the year ly- 
belled,ſeing he was content, and offered to pay whatever the Colledge ſhould 
prove the worth ofhis Teinds extended to this year lybelledy and the Colledge 
Anſwering, that they had diverſe Decreets, whereby the Rental was eſtabliſh= 
ed,for the quantity whereof they now Charged this year; and whatever pay- 
ment has been made fince,different from that Rental, it cannot prejudge the Col. 
ledge in theirRental, the ſame being done without their Conſents, and not bein 
aconſtant Tenor of Payment, which might have made another Rental. The . 
Lords (uſtained the Rental for the year Controverted, which Rental was Found, 
not prejudyed by the Poſterior uſe of m_ of ipſa corpora, or other Deeds 
contained in the Reaſon y and the Lords Repelled the Offer made by the Suf- 
pender, to pay all the Teindsthe yearlybelled, which ſhall be proven hisTeind 
extended to, notwithſtanding whereof they Found him ſubjeQ in payment of 
the Rental Bolls acclaimed, albeit the Teinds of the Cropt lybelled did not ex- 
tend to the quantity thereof, in reſpeR the Suſpender, before the time of Teind- 
ing the year lybellcd, didnot Intimat to the Colledge, that he would not pay 
theſe Rental Bolls, and r. quired them to draw their Teindsz which either he 
ſhould have done, or otherwiſe tranſaQed with them thereanent, as he was in 
uſe todo other years before, in which he payed not the Kental Bolls, and having 
done no ſuch thing, he was Found lyable the year lybelled, and all other yea: 
thereafter, w herein he ſhould not do the ſame, in the quantity of the ſaid Ren. 
tal. Actor, Nicolſon & Neilſon. Alter. Cunninghame & Burnet, Gibſon Clerk, 
Vid. March 22, 1626, Lenox of Branſhogil. 


L, Swintow contra L, W: ftnisbit, February 26. 1633; 

de L. Swinton, as appearand Heir to John Swintoz his Brother , and to 
Robert L, Swinton his Father, Purſues L, of Weſtnisbit and. his Spouſe, 

for Exhibition of the Writs of the Lands of Swintos, as being in their hands, 
and alſo of all Bonds made by his ſaid Brother, to the Defenders, or their Chil- 
dren, that after fight thereof the Purſuer might adviſe, if he will enter Heir to 
his ſaid Father, or Brother, or not 5 wherein it being Alledged, that che Pur- 
fuer, as Appearand Heir, could have no Attion to Purſue forany Writs, made 
by the Purſuers Brother to the Defender z It never being lybelled, that theſe 
Writs were either the proper Writs of Fob» Swintoy, and his Appearand Heir, 
nor yet common to them with the Defenders, without which they ought nottobe 
Exhibit ro theAppearand Heir,ſpecially tending to found anAQionto the Pur- 
ſuer againſt themſelves: This Alledgance was Repelled, and the Purſuit ſuftain- 
ed, at the Appearand Heirs Inſtance, for produRion of the Writs, and Bonds, 
made by the Purſuers Brother, tothe Defenders, albeit the ſame contained no- 
thing in favours of the Maker, nor of his Appearand. Heir, nor Heirs, to this 
effe& that the Purſuer after ſight of theſe Writs, might confider if he would 
eter Heiror not to the Maker; for as he had liberty in Law to adviſe with- 
in yearand day, if he would enter Heir or not to his Brother, ſo the. year 
not being expired, he might uſe all the meansconducing for that end, which 
night inform, if he would enter Heir or not, the chief whereof was th e 
Qqqq 3 of 
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of theſe Bonds. Aﬀor. Nicolſon & Sinart, Alter. Advocatus & Cunninghay. 
Gibſon Clerk. 
Rutherford and Tarnbal contra their Creditors, Eodem die, 
Ne Twrnbnl relict of Rutherford, being Confirmed Executrix to her Hy: 
band, Purſuing Exoneration againſt her Huſbands Creditors, by offer. l 
ing of the Goods in the Teſtamentzto be divided amongſt them. The Bairns of Ml © 
John Pringle of Cocke-ferrie deſiring to be preferred to other Creditors Cong Ml © 
aring, ſeing they Alledged, they had obtained Sentence againſt the ReliQ, 
or the Debt owing to them by the Defun&, and that they had Arreſtedinthe Ml * 
hands of certain Debitors, Sums owing by them, to the Defun& their Dehj. 
tor, whereby they claimed to be preferred to other Creditors, who had done 
no Diligence at all, notwithſtanding whereof the Lords refuſed to give pre. 
ference to this Creditor, and reſpeRed not his Diligence; but Found that all þ 
the reſt of his Creditors, albeic they had done no Diligence, ſhould come in 
equally with him, in partaking of the Goods of the Teſtament, according tg M 
the Proportion of the Debts, ſeing the Diligence was nor reſpeCted in this Caſe, 
where the Defun& had died within thir nine Moneths, or thereby, laſt by-paſt, 
and where the Reli& was only Confirmed Executrix, within *thir fix or ſeven 
weeks laſt by-paſt, ſo that for the ſhortneſs of time, there could be no great | 
negligence, nor omiſſion imputed to the other Creditors. AQor. Craig & Gibs 
ſon. Alter. Sandilands. Gibſon Clerk. Vid. Novem. 19, 1633. Ker, Jan, 20, 
1631. the Creditors of William Broun, h 


L. Conheath contra L., Earlſton, Eodeme die. 

Axwel of Conheath being made Aſligney to certain Goods, by Katharis WI , 
Glendinning owner thereof, which were Intrometted with by Gordon 

of Earlſton, and for which he was Purſued by the Afligney, and hedicing pen- 
dente lite, the AQion was transferred in the Heir of Ear/ſton, who Compearing, 
Alledged that the Cedent was at the Horn, before the mak ing of the Aſſig- 
nation, and he has obtained the Gift of her Eſcheat, and Declarator thereon, BY 1, 
which albeit it be after the Aſſignation, yet the Horning is anterior tothe Aff 
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L. Covington contra Lo. Balmerinoch, Eodem die. 

He Lord Fleming having Compriſed ſome Lands of the Laird Covingtoune 
from him,which were holden by Ward-holdingof the Lord Balmerinoch, 

the L, Covingtoun being Minor, and having Charged the Lo.-Balmerinoch to 
Enter him, who Suſpending, 1t was Diſpute if the Superior could be in Law 
compelled ro Enter the Compriſer, duringthe Minority of the L, Covingtoxn his 
Vaſſal 3 for he Alledged, he could not be compelled eo do the ſame tothe Com- 
priler, no more than he could be compelled to Enter the Minors ſelf during 
his Minority, the Minor holding Ward of him, during which ſpace he could 
not be urged to change his Vaſſal, and tyne his Commodity of the Caſuality of 
that holding, And the Purſuer Alledged, that he ought toEnter him the Com- 
priſer, who was, as he Alledged, in another caſe than the Minor,froni whom he 
Compriled, ſeing he was content that the Superiors Entering of him, ſhould be 
without prejudice of all his Caſualities in Law due to him, prout de Jurey but 
this Queſtion upon hope of agreement, was ſuperceeded to be Decided. Attor. 

livart, Alter, Nicolſon, Gibſon Clerk 


Gordon contra Worlie, Eodems die, | 

T was queſtioned betwixt Gordon of and Mary Worlie an Engliſh-wos 
| man, who was Married upon the ſecond Son of the ſaid Gordon; and her 
Husband being dead, craved to be ſecured in the Conjun&t-fee, Contracted to 
her by her CuntraR of Marriage, and wherein the ſaid Gordon her Fa- 
ther in Law was obliged to Provide the ſaid ReliQ, after all Legal manner, 
conform tothe Laws of Scotland: this Contraft being made in Ergland,where 
the Parties & the Father alſo then dwelt and remained for the time, and being 
made after che manner of Z»ghſþ Securities, by way of Indenture, wherein 
each Party was mutually obliged to other in their own part, and the double 
of which Indenture was mutually interchanged, every one of the Parties hay- 
ivg one for their Security of the others Obligments : Likeas the perſon ©» 
bliged to give the Conjunhe, and tro whom the Tocher was to be payed, for 
his further Security of the payment of his Tocher, received a Bond befide the 
Indenture, whereby the Party was obliged to pay the ſame to him, ofa Date 
ſome days poſterior to the Indenture. The Defender Alledging, that there was 
a Sum promitted to him in Tocher by the ſaid Contra, which was not payedz” 
and it was the Form and PraQtique of the Laws of England, that m——_— | 
fee ſhould be given to the Wite, untill the Tocher were firſt payed, and fo nb 
AQtion cou)d be ſuſtained here in Scotland againſt him, while that part were 
firſt performed to him, ſeing he ought in this caſe to be ruled by the Enghb 
Laws, being done in England, and the Tocher of an Eng/s/b Woman, and all 
the Parties dwelling then in England; and the other Parity opponing the 
Contra, bearing, that the Woman ſhould be made ſure after the Laws. 
S:oland : Here it offers to be confidered ; how far Ernglhſh! Writs, Bonds, 
or other Securities ſhould be admitted, to produce Action or Exception.in 
Scotland, and what Form is required to looſe ſuch Securities, - whether, they 
may be looſed after the Laws and Cuſtom of the Realm, where they are made, 
or if the Law of this Realm ſhould be obſerved,in' proceeding to Diſputethere- 
Oh; either for maintaining of Purſuits thereon, or for Eleiding of the lame 
by Exceptions qualified, and to be tryed and proven after the' Laws ofthis 


Realm, or of the Realm where the Writs were made, and whether it may, be 


Alledged,that ſuch Tryal would bethere admitteds' Fid. 27 Jul 1633. Betwixt 
the ſame Parties, 7d. 15 and 16 Novemb. 1626. Galbraith, 

Jobniton contra Li Johnſton, Eodem die, n 

N a Declarator of Liferent of the: Lands of ':/_ ,, pertaigi 

Captain Jobniton mM . * of the Viſcount of Ir 
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of the Regality, withinthe which the Lands lyes, being ſought by the Donatax 
made by the Lord Dramlanrig, Lord of that Regality : It was Found (accox. 
ding as the L. Johnſton Alledged,ought to be firit done) that no Proceſs coulg 
be grant« d upon that Gift, except that the Lo. Dr»mlanrig his Infeftment of 
that Regality were firſt produced in ingreſs litis,and ſhown to the Party, Ang 
where it was Replyed, That he who was Donacar, ought not to be compelled 
to produce the lame is initio litis,it not being hisown Evident, fcing he offered 
to prove and produce the ſame cum proceſſs, which ought to be ſuſtained, as in 
Actions ot Spuilzie by Sub-tackſmen ſuch Purſuits are ſuſtained, it the Sub- 
tackiman oticr to prove cam proceſſu, that his Author was Tackſman ; and ng 
neceſſity is found ot inſtant Production of his Authors Tack, This Reply was 


Repelled, and not reſpeed. Actor. Advocat#s, Nicolſon & Burnet. Alter. $ty. 
art. Gibſon Clerk, ; 


Maxwell! contra Welſh, Marchg, 1633. 
Ne Maxwell Donatar to the Lo. Herreis kicheat ( which was confeſſed to 
be to the Lo. Herreis own behove ) Purſucs by a ſpecial Declarator Thee 
4 Welſh Mcilenger, to refound certain Boll> of Meal, intrumecned with by the 
Defender, pertainingto the Rebel yearly,of the years 1624, and ſenſyne, And 
the Defender All-dging this Aion to be Preſcrived, conform to the AG of 
arliament ammo 1579. Whereby ſuch Aions are declared to be Prefſcrived, 
Except they be founded upon Writ,or Oath of Party, and that they are not pro- 
bable otherways. The Lords Repelled this Ailedgance, and Found this Introe 
miſſion and Aion Libelled, might be proven by Witneſſes, aud rhat the ſame 
came not under the Ac of Parliament excepted upon, which extended to Houſe- 
maills, Merchant-Comprs, and others of the hke nature, under which Clauſe / 
they Found Intromiſſion with Duties and Farms of Lands,anc Viftua) of Lands, by 
came no ways; for albeit the Maſter ihould not ſeek his Farms within three T 
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ears, it was Found, that Purſuit therefore might lawfully thereafter be ſu- th 
ained, and was probable by Witneſſes 3 But in the Cauſe noted here under, th 
it was refuſed by way of Exception; Bur there the Purſuit wasupon Writ. A 
Actor. Nicolſon. Gibſon Clerk. Vid. 11 Decemb. 1632. Porteow. te 
L. Rentoun contra L, Blaihader, March 19. 1633. th 


"Ne being Donatar to the Liferent of the L. of Wedderburn, in the Lands th 
of holden of John Stwart,and Purſuing ſpecial Declarator thereon; Wl © 
tlic L, Blaikader, who was one of the Defenders called, Alledging, that be was Ga 
Infeſt in /hele Lands by the L, of Wedderburn, before he was Rebel, for moſt Wl D. 
onerous Cauſes, ſothat he had Right tothe Maills and Duries thereof, and not Wi Þ: 
the Donatar, by vertue of any ſubſequent Rebellionafter his Right. The Lords de, 
Repclled this Alledgance, and Found, that the Donatar had Kight thereto, in be 
reſpe@ the Infefttvent Excepted upon, was confeſt to be a baſe [nfeftment,and WW?! 
not clothed with Pofſeifion, and: therefore could not be valid to ſecluce the the 
Donatar, n& more than the baſe Infeftment foreſaid would have excluded a po- Wi 
ferior Publick Right, acquired after the baſe, being clothed with Poſſeſſion: Ar 
But this inſtance of the Publick Right, clad with Poſſeſſion, meets not this caſe, ry 
where none of the Parties are in Poſlcſſion, but are preſently claiming the 
fame; and if in the Inſtance Adduced, the prior baſe Right, and the poſterior 
publick, were contending for the Poſſeſſion, the ſame ſcruple would remain, 
 Acor. . Alter, Nitolſon & Beljhes. Gibſon Clerk. 
Lyon contra Syuert, March 20. 1633- + | 
Blew Lyon being Litereviter of the Lands of received a Bond from 
'T Þ George Lyon her umquhile Son, whereby be obliges him and bis Her, 
\ $43 «0 her yeatly for the ſands Lands 100 merks, ſeing ſhe was content etem |, 
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ſaid umqubile Son ſhould btuik the ſathe during her lifetime, This was the Te- 
nor ofthe Sond, perſonally conceived to = not making mention of his 
Heirs, but only of himſelf, albeit the Son had obliged himſelf and his Heirs 
to her, for payment of the aid yeafly Duty b thy Rite Bond, Thereafter 
divers years the Son being dead, the Mother urſues Removing againſt t 
Relidt of ber Son, who Defending. her ſelf with that Bond, and thot ſhe hac 
rollerance of hee Son, who was Heir to his Father, Granter of the Bond, and 
who had the benefit thereof, and of the Purſuers Literent thereby;z the Lords 
Repclled the Alledgance, and Found, that this Bond, albeit it was accepted of 
the Purſuer,and produced out of her own hands, bearing, that ſhe wascontent 
that her Son ſhould bruik,during her lifetime that the ſame was only a perſonal 
favour grant. d to her Son perſonally; and not to his Heirs; and that his Heirs 
nor Reh1Q had no Right to brujk thereby,but was expired by the Sons deceaſle, 
who granted the ſames And albeit the Bond bore, that the Son and his Heirs 
were bound to pay that Duty yearly, during the Mothers lifetime 3 whettby 
k might appear, that the Mother might Purſue the Heir of het Son therefvre, 
and that he was obliged thereby to her z yet the Lords Found, thar ſhe gave 
| that Benefit only perſonally to her Son, and that ſhe was not obliged by the 
; Tenor forcſaid to continue the ſame, after her Sorts deceaſe to atly ethers his 
| Heirs or Relidt, but at her own pleaſure. Here I conceive not how the Heirs 
can be obliged co her, and ſhe not to them. AQor. Hope, Alter: Vid. 


; 6 December 1632. Chiſholm. 

- Simpſon contra White, Eodem dis, | 

- ' A Nihony White being obliged to his Son in Law Alexander Blajr, in the 
e Sum of 1000 pos, fu to be payed the firſt Term after his deceaſe, and to 
, beimploycd at the payment by the ſaid Alexander Blair upon Annualrent: 
c This Sum being Arreſted by John: Simpſon Creditor to Blair, the Lords Found, 
j- that it was Arreſtable, albeit it was deſtinat to be imployed by the ſaid Blazrat 
ny the Term of payment, and Found 'it not an Heretable Sum, as not ſubjeR to 
bo 


arreſtment, in reſpe& of the ſaid deſtination, ſeing there was no Annual. 
tent conditioned to be payed therefore by the ſaid eAnthony: And als Fonnd, 
that Sentence might paſs therefore, albeit the Term of payment was not come 
4s the time of the Arreſtment, bur that it was conferred toa Term after Amthonies 
0 deceale, and albeit Blair himſelf could not ſeek it before the Term; for this 
as WH Guſe was conſidered as a Declarator in favours ofthe Arreſter, to prefer his 
ot WT Diligence, and Superceeded the Execution of his Decreet while the Term of 


ot payment ſhould come3 the Purfuers Sum was owing by an Heretable Bond, 
ds WR curing \nnualrent yearly. Alſo the Lords Found,that this SumArreſted ſhould 

in WI made torth- coming to the Purſuerat the Term of payment, not only for the 
nd Principal Sum adebted tothe Parſuer, and the Annualrents owing the time of 


the Arceſtment, but alſo for all the Antualtents thereof in time to come,ay and 
While the forefaid Term of payment.were come, to the which the faid Sum 
Arreſted is cotiferred to be payed, and that the Purſuer needed not 10 
arreſt yearly hereafter for the Annualrents that ſhall be owing, ARor., Gilmer. 
Alter, Barclay. Gibſon Clerk, Yid.21 Novemb. 1623, Logan. 7 February 1635. 
Wat/on. 21 June 1626, Murray, It Detemb. 1632. Shaw. , 


Cow contra Craig, Eodew die, , . 1 
(* Craig, as Heir to his Father, being Purkued to- pay the Sim of ov. 
merks, contained in a Contra&,wherein his umquhite Father wasobliged, 
da Caurioner with him, to pay the fame to the Pyrſuer 5 and-he Atſedginlg 
tie Comtra@ to be pull, being Subſcribed by two Nottars and fors Wixweſſe, 
ich was not done by them at. one tune, but was Subſcribed by! one. of the 
Mars m one day, and by ——_ "x ſeven days thereafter, whereby * 
rrr cou 
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could not be repute as a lawful Deed,conform to the AR of Parliament, which 
requires theSubſcription of two Nottars, whereas there being only one at ilk 
time,it muſt be repute as if there had Subſcribed only one Notrar of all. This 
Alledgance was conſidered by the Lords, as ſufficient to brangle the Contract 
but becauſe the ContraCt was alſo Subſcribed by the Cautioners ſelf, who was 
bound therein , and that the Purſuer produced a Charter granted by the faid 
umquhile Craig, relative and contorm to the Contraſt, of an Annualrent for 
the ſaid Sum, albeit Subſcribed as the Contract was, and fo laborans eodem 
vitio, with a Seafin upon the Charter , and that the Purſuer Replyed, that he 
had been 20 years in Poſſeſſion of the Annualrent of the ſaid Sum, conform to 
the ſaids Writs 3 therefore the Exception was Repelled, in reſpeR of the Re 
ply, which was admitted. AQor, Barclay. Alter. Gibſon Clerk. Vid, 14 
March 1634, Johnſton. 2.3 Fannary 1624. Black, 
The King's Majeſty contra E, of Strathern, Fodem die. 

C þ He King's Majeity Puriuing the Earl of gtrathern, for Produftion and 

Improbation of all Writs and Charters under the Great Seal,and Retour 
of any of his Predeceſlors, of and concerning the Earldom of Strathern. The 
Lords Found, in the conſideration of theſe Writs called for to be produced; 
That albeit Charters under the great Seal might be extant in the King's 
publick Regiſter, and thac Retours might be extant at the Chancellary, 
whereby it might be doubted, if they ought to be Decerned, romake no 
Faith for not ProduQion, before the ſaid Kegiſters were ſought by the Parties, 
Purſuing ſuch Cauſes, and that it were made known to the Lords, if any ſuch 
Writs were Extant or not, by the Officers intruſted with the Cultody of the 
Regiſters, Rolls, and DireQor of the Chancellary ; for if they were extant, 
it might be thought, that the Purſuer ſhould producethcm; Ahd that they 
could not be taken away for not ProduQion, as ſaid is, albeit the Defender 
called were abſent, or did compear, and not produce them, even as Writs Re- 
giltrat in the Books of Seſſion, will not be Decerned to make no Faith, for not 
Prodution, nor Reduced, albeit the Defunder produce them not. The Lords 
Found, that the Purſuers of ſuch Cauſes, either of Improbation, or of Ations 
of ReduCtion, are not holden to ſearch the Regiſters, nor Chancellary for ſuch 
Writs, viz. Charters or Retours, nor to ExtraR, or Produce them; albeit they 
were Extant there 3 Butif Parties Defenders called to that effc&, did not ſatis» 
fie the ProduQion thereof themſclves, that the Certification of the Summons 
ſhould; and ought to paſs againſt them; and this Caſe of Evidents differs from 
Caſes of Decreets of Seſſion, or Writs Regiſtrat in-the Books of Seffion, which 
are known thereby, to have paſt in rem Fudicatam, whereby that which is De 
cerned by the Judge,cannot be taken away for not Production, feing thei 
Clerks ought to be Anſwerable therefore, and to Extra®t the ſame, or to Ex 
hibit the Warrand Regiſtrat 3 whereas the other foreſaids Charters and R 
tours are Original Securities, properly concerning the Parties, wherein nc 
other Perſon has Intereſt 3 and in this Caſe of the King's, this was the rath 
Found , becauſe the Earl Compeared, and did not Alledge this. Ac 
Advocatus Regis. Alter. Mowat, Prymroſe & Neilſon. Hay Clerk Vid. Feb. 1 
1624, E, War. wid, infrs March 22. 1633. 

Keith contra Gray and Carmichcl, March 21. 1633, 
M* Alexander Keith Miniſter at Stra-brock, who being Parſon there 
and having Set a Tack of the Teind=Sheaves of the ſaid Paroch, 10 V 


William Oliphant, for a certain Tack-dutie and the ſaid Mr. Wiliam bavil 
Wodlet ſome'of his Lands, with the Teinds thereof to Mr. Jewes Gray, 3 
Thomas Carmichell, who having Set Back-Tacks to the ſaid Mr. William, 1 
payment of 10 forilk x00 of the Sum, for which they received the Wodl 


& 
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both for Stock'and Teind, The Miniſter having Charged thir Wodſetters for 
payment of the Tack-Duty of Mr. William Oliphants Tack, Set to him by the 
Mlinitter, as they who were adebred therein to him, being a Part of his Stipend; 
eng by this Wodſet, and Back-Tack Set of the Teinds with the Stock, they 
mult be Reput Intromettors with the Teinds, and they ſhould be SubjeR to 
the Miniſters Stipend. who ever meddles with the Teinds: They Suſpending theſe 
Charges, the Lords Found ( albeit the Reaſon of Suſpenſion bore the Con- 
mir to this Decilion ) That the Miniſter had good Right to. ſeek the Tack- 
pury, the ſame being a Part of his Stipend, from whatſoever Perſon, who had 
Inromifſion with the Temncs of the Parochin, if their Intromifhon - did extend 
to as great a quantity of Teinds,as the Duty for which they were Charged was, 
1nd Found the receiving of the Wodlet, both of Stock and Teind, and the Set- 
ing of both back again, madethem lyable to the Minifter,as Intromettors with 
the Teinds, to be ſubjeR to him in luch Proportions of their Tack Duties, as 
the Teinds Wodſet would extend to, even to the whole Duty, if the faids 
Teinds did extegd toſo muchz and Found, that the ſaids Wodletters might ſeek 
heir Proportionable Relief of the Payment to be wade by them, from the relt 
of the Intromettors with the remanent Teinds of the Parochin pro rata, and that 
Wl he Miniſter ought not to be urged to ſeek the ſame from i1k one of the Paro- 
* WE win, nor yet ought to be reſtrifted to ſeck the Dutie from his own Tackſmanz 
: but that he might ſeek it from whatſoever meddlers with the Teinds, his own 
” Wl T:ickman ſpecially being become not able to pay 3 Neither was it Found ſuf- 
cent to liberat thir Defenders, that they Alledged, they were only naked 
Wodſetters, and received no more for their Money, <ither in Stock or Teinds 
hut only Ten for 1]k hundred, and which they Alledged, they ought to poſleſs 
tee of any Burthen, and that they were in bona fide to to Contra with the 
Tackiman, being then Heretor 3 which Reaſon was Repelled, and the Lords 
found »t ſupra, Thatthe Miniſter might Charge any that has Intrometted with 
is much ot the Teinds as may pay him, and that heought not to be moleſted 
v Charge ſundry Intromettors therefore, but thathe had Eleftion to Charge - 
whom he pleaſed, as ſaid is, and the Perſons Charged might ſeek their Relief 
japra, Aftor. S\nart. Ajter. Gilmor- Gibſon Clerk. Y1d. July 23. 1633. be- 
Wit the fame Parties, Decem. 20, 1622, Preiton, 


The Kirg's MajeFy contra FE. Strathern, March 22. 1633, 
N the Cauſe mentioned 20 March, betwixt the King and the Earl of Strath- 
ery, which was both an Adionof Improubation and ReduQtion ; and where- 
y the King ard his Theſauter and Advocat, craved Reduction of two Re- 
ours, and Services, whereby this Earl of Monteith was Served neareſt Heir of 
llocd to umquhile Fypham Countels of Strathern, and Patrick Graham her Spous 
id alſo to David Earl of Strathern, Son to. King Robert the Second; to the 
hich Dazid, the ſaid Fypham was Defigned by thefaid Defender, in the fame 
letours, to be the only Bairn and Daughter, and of which E»pham the De- 
fender was Retoured, the Juſt, Lawtul, Neareſt. Deſcendent, in manner, and 
onform to the Progreſs expreſt in the Retours; and alfo the K. craved all 
Writs to be Reduced, whereby it might be qualified, that the ſaid Progres was 
Iſtructed to the Aſſyſers, and which yet might inſtruR the ſame z or that F#- 
Ju was Daughter, and only Bairnto David, or that Patrick Graham was her 
fouſe, and that the Defender is neareſt Deſcendept to them in that Marriage, 
nd that Meliſſus, to whom the Deferder Alledged himielf.tobe Heir, was the 
nav Vn P rocteat betwixt Expham and Patrick Graham, as the Retour bears; And 
ry, 2Fterally all Writs which might qualifie any ſuch thing, were called to be Keduc- 
» ys and Improven, and aifo a Renounciation of the Lands of the Earldom of 
wn | Rrrer 2 Strathers 
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Strathern made by the Earl of Monteith Defender, in favours of the King, ang 
which was accepted by the King's Advocat for the King, wherein the Earl ge. 
ned hitnſelf neareſt Heir to the Perſons foreſaids, which Renounciation pre. 
ceeded the Retours3 Likeas at the Services, the Advocat produced thisRenoug. 
ciation, and took Inſtruments that the Services ſhould proceed for Corroborz- 
tion of the Renounciation made by, him as Heir, and alſo a Charter granted by 
the King, which allo preceeded the Services was defired to be. Reduced, 
whereby the King gave to the Defender ſome of the Lands of the Earldom of 
Monteith, which were Excepted in the foreſaid Renounciation, In which Charter MW 2 
the King confirmed the Defender,and gave the Lands to him as Heir to the ſaidg 
Perſons. The Reaſons of Reduftion were, that the Defender was not that Per. 
ſon who could be Heir to them, and was neither qualified to the Aﬀlyſe to be MI t! 
Heir, nor can be yerſo ſhown to be deſcended, and neareſt to them; butby WW < 
the contrair, that the King was Heir to Earl David, ſeing he died without Suc- / 
ceſſion, as all the other Brethren of Earl David died without Succeſſion; and el 
the King's Majeſty was neareſt, having lineally deſcended of Robert the Third, MI 
Brother to Earl David; of which King Robert there was only Succeſſion extant; WI *! 
and as to the Renounciation made by the Defender as Heir, and accepted eo no. Wl !) 
#rine by the King arid his Officers, and the foreſaid Charter of the Tenor fore- MI 4 
faid, which preceedcd the Service, with a Patent of Honour of the Earldom, Ml 7: 
and Dignity of Strathern,given to him as Heir foreſaid to David, fince the Ser- 
vice, they were craved to be Reduced, becauſe they proceeded upon wrong 
Infortmation made to the King, affirmin him to be Heir, who was not truly C 
ſo, and the King being now better | 5 won might Reduce theſe Deeds, IM (or 
and could not be prejudged by ſuch Confeſſions made, when the contrair in ve- {Ml &; 
rity is truly tryed; and his Officers omiſſion cannot prejudge the Xing ; but Wl :nc 
yet he might be heard, notwithſtanding of any ſuch finiſtruous affirmation WM i! 
made to the Prince; wheteupon the Writs proceeded. Thir Reaſons were fu- WY the 
Rained, and Found Relevant to Reduce the Ketours and Services; and it was BY :nc 
Declared, that the Defender was not Heir, neither could be to theſe Perſons ; WY cuc 
and thai he was not of Blood to them, but Dzclared,and it was Found that the KM 11 
King was ſole and only Heir: And it being Alledged, that the King had no WY der 
Intercſt to quarrel the Retours, in reſpeR of the Writs foreſaids, wherein he WY tot 
confeſt the Defender to beHeir, and that his Officers Compearingat the Service, Wl not 
was a conſent thereto, The Exception was Repelled, and the Kings Intereſt WY ties 
ſuRained, notwithſtanding of thele Writsz and Found that the Xing might now WY Loy 
quarrel the ſame, and the wrongous Information, and omiſſion of the Officers 
could not prejudge the King z and in this Proceſs, Error being allo concluded 
againſt the Aſſiſers, they were Afſoilzied from all Error and Puniſbment, be- 
cauſe it was Found, thatthey had juſt and probable Cauſe to have Served him 
Heir, where the King's Advocat Compeared the time of the Service, and did 
Not oppone thereto; but proteſted that the Proceeding therein, ſhould betor 
Corroboration of the Renounciation made in the King's favours, whereby 1 
effe& tacite he conſented thereto, and which was Found ſdfficient toliberat the 
Aſſyſers, together with the Charter granted by the King, bearing that Deli 
nation, whereby it appears,that the Officers are hereby taxed for ſuggeſting tc 
the King, that which was un-warrantable. Aﬀtor. Advocatus, Alter, Mowat 
Neilſon 8 Prymroſe. Hay Clerk, In this Cauſe the Theſaurer-Deput fat, anc 
Judged, Keaſoned, and Voted, albeit he was Purſuer. 
Forreſter contra Gourlay, eMarch 27,1633, i 
| Mater being Submitted to Mr. Ds, Forreſter, Miniſter at Zeith,and Davi 
"\ Gow ley by Submiſfion, in the blank gn the back whereof, the Decreet Ar 
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bitral ſhould have been inſert, and a Minut of the Decreet being draw up in 
ſundry Articles, which werenot formally conceived;but were Subſcribed by the 
Judges, and alſo Intimar to the Parties in due time, before the expyring of the 
day appointed to Decern, Long after the _— of the ſaid day, one of the 
Parties Intents Action and Summons againſt the other Party, and Judges, to 
MW hear the ſaid Minur of Decrcer,ſo Subſcribed, Extended in Form, and to be in= 

ſert at length in the blank: And the other Party Alledging,that now ater the 
Wl day was folong fince expyred,there was no liberty left to the Judges, to meddle 
. W :oy {orcher upon theſe Matters ſubmitced, without a new Submiſſion and Con- 
; Wl ſent of both the Parties,and now he diflents altogether therefrom, The Lords 
Found, That it it ſhould be qualified; that this Minute was Intimat to the Pars 
ties debito temypore,and ſo Subſcribed by the Judges, betore the expyring of the 
dy, that the ſaids Judges might yer, albeit after that day, inſert their Decreet 
4tbitral,by a formal Extenſion thereof,and inſerting of the ſame in the blank, 
on the back of the Submiſſion, conform to the Subſtance, and Matter pronun- 
; W cedby them, andcontained in theſe Articles, Subſcribed by the Judges, but that 
' WM they might inſertno other thing Material,differing trom theſe Articles,and ons 
ly ought to inſert and fill up in the blank,that which was well warranted by the 
frticles toreſaids,and no more, Actor. Alter,Gibſon.Hay Clerk, Vid.March 
5, 1633, Beatie. December 1.1632» Hunter. March 2,1636, L, Altar. 


d, | | 

[- Oliphant contra Oliphant, Fuly 11, 1633; b— ew 
g IF «mes Douglaſs having Married the only Bairn & Daughter of umquhile the 
ly laſtLord 0/iphant, & ſhe being Served Heir generalto her immediat Predeceſ= 


ſor, who died before her ſaid Father, Purſues hor titulo, as Heir-to her ſaid Pre- 
tceſſor Patrick Oliphant, neareſt Heir-male in Bloud to her ſaid Father, fot 
anulling a Contra made betwixt him and her Father, whereby he Diſpones 
tl hisLands;rogether with the Title & Dignity of the Lordhip of 0l;phans td 
the ſaid Patrick and his Heirs-male, which failling, to return to the Diſpoher 
ad his Heirs-male,containing aProcaratory of Reſfignation,to hear & ſee it Re- 
fuced, becauſe it was a paCtion for Honour, which is not in Commercio, not being 
lowed by the Prince, qui eft fons omnis honoris, and (0 is null, and the Deten- 


no BY (er to be Decerned to have no Right to that Title, and that the Title pertains 
he WY tothe Purſuer as neareſt Heir in re linea to him, ro whom that Title belongs, 
ce, WH notwithſtanding of the ſaid Contratz The Lords confidering,after that the Pars; 
eſt WY ties Reaſons were himc inde heard, and at length Diſpute in preſence of the 


Linde, that the Purſger had founded the Purſuit upon her Claim, as Heir to her 
Grandfir, and not upon any Succeſſion, as Heir to her Father, which Father: 
"ns Served Heir to the ſame Perſon her Goodfir, before his Neceaſe, Likeas 
ber Father had bruiked the Title of Lordſhip during his Lifetime, by Ryding 
n Parliament, and by being Defigned in the Infefrment. of his Lands, Gran- 
ted to him by the King ( his Couſin.) with the Title of :Lord 0liphant, and 
by doing of all other As, whereby it might appear that he was Lord Oliphant, 
there being no Writ more extant, nor Patent, to ſhow any EreQion, of1t in a 
Lordſhip, or whereby he or his Predeceſſors were Created, Lords, bur gnly the, 
uſtom toreſaids, and ſuch Ads as is before mentioned,: T hey Found, that this: 
le was enough conform to the Laws of this Realm,..co Tranſmit ſuch Titles 
0 the Heirs Female, where the laſt Defun& had no Male Children,and where, 
ltere was noWrit extant to exclude ghe Female, And becauſe by the Contra 
breſaid,the Purſners Father had Diſponed the Title to the-Detender,ut ſupray 
the which there was a Procuratory of Zeſignation, albeit the King had nor- 
Mterred. the Honour according thereto, T he Lords Found thar the Purſuer had: 
v Right to.claim this Honour, in reſpe her Father was laſt,Poſleſſor, ang diz; 
din Poſleflion, by the As foreſaids, ( there being no Seafin requiſit forithe- 
Rrrer 3 Title 
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Title thereof ) and therefore ſeing her Father had Diſponed the ſame, as (aid 
is, ſhe could never misken him, who behoved to be repute as 7» tenemento, and 
paſs to her Grandfir in an higher degree, to eſchew the Deed of her Father, 
whoſe Deed ſhe behoved to warrand,it ſhe purſued as Heir to Him, or by Right 
competent to her as neareſt to him, and therefore the Zords Excluded this pur. 
ſuer, as not baving Right to this Dignity, ſeing the King had not conferred the 
ſame upon her, and that her Father, as ſaid is, by the foreſaid Contrat had Re. 
nunced his Right thereof, which albeit it was not Found by the Lords tobe 
ſufficient Right, to eſtabliſh the honour in the Perſon of the Detencer, which 
noSubjec can Diſpone, without the Approbation of thePrince,which being Ac. 
quired,then the AR Conwaleſces, Yet it was Found enough to Denude him» 
ſelf, and his Deſcendents, ay and while the Prince ſhould declare his Pleaſure, 
and either confer the Honour on the Purſuer or Detender, at which time the 
A&R would take perfection; Andin the mean time,ſeing the Prince had not In- 
terponed himſeltto allow any of theſe As, T hey Found,that none of the ſaid 
Parties could claim the ſaid Honour, but it remained with the King,which he 
might conter to any of them he pleaſed : For albeit Honour be notAnnal/ziable 
by buying and ſelling, yet the Lords Found, that the Party having it, might 
quite his own intereſt , which albeit it would not avail him in whoſe favours 
he had done it,unleſs the Prince ſhould allow it, yet it was enough to Denude Ml ti 
him as ſaid is. Actor. Nicolſon, Alter, Stuart, Advocatus for the King preſent, m 


Branden Baird contra Fuly 18, 1633, te 

N aSuſpenſion raiſed by the Superior, of Charges raiſed againſt him,” tore» Ml |* 
ceivea Compryſer, wherein the Lords Found, that DeduQtion ought tobe Y F 
made to the Superior off the firſt end of the years Duty acclaimed by the Su- I *! 
perior,for his Entry of the Compryſer,of ſo much proportionally as that Land I ": 
was affected with any Burden, which really was thereupon acknowledged, and BY ! 
flowing from the Superiors own conſent; and becauſe the CompryſerAlledged, MI i 
that the Lands were alſo affe&ed with a Liferent in the perſonot yetli. BY 
ving, during whoſe Litetime the Compryfing could not be effecual to him MY ** 
and which Liferent alſo was Authorized with the Superiors conſent, and pro- BY 
ceeded trom him, therefore he deſired ſome Defzlcation of the years Duty pay- WY ®? 
able, and Acclaimed by the Superior, tor his Fntry,which would not be pro- WI ?" 
fitable during the Liferentets lifetime, The Lords Found that they would grant Wl ©* 
no Defalcation therefore, but Declared, that whatever ſhould be modified, and th 
Decerned to be payed to the Superior by the Compryſer, that the payment WI N 
thereof ſhould be Saperceeded to the Literenters Deceaſe, and that he ſhonld fer 
not beſubje& to pay the ſame, ſolong as ſhe lived. Actor. Baird. Alter, = 
Gibſon Clerk, Vid, Fuly 20. 1633, Black, March 11, 1636. Scot, bet 


Kirkwood contra Ferguſon, July 19, 1633, 

M7 Kirkwood Purſues Robert Ferguſon for Spuilzie of Goods out of 
VY 1 her Houſe, committed in February; and the Defender Excepting upon 4 
Viſpolition preceeding, made by the Purſuer to him of theſe Goods, tor Reliet 
of his Cautionry, wherein he was bound for the Purſuer , In which Diſpoſition 
the gave him power to Intromet with the Goods at his own hands, and Renu0* 
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ced all Action of Spuilzie,and all other Aion competent to her therefore, by \ 
vertue whereot he Intrometced,and ſo Alledged , he ought to be free of Spui/zIE. - 

The Exception was Repelled,and the Aion Suſtained, becauſe the Sum wheres 1 t 
fore he was Cautioner tor the Purſyer, was not payable ill ht (undey,and the 'n 
Spuilzie was committed in Febrsary before that time,ſo that neither the Tera ce 
being come, nor he Diſtreſt any wayes therefore by the Creditor,that Dilpo wif 


ficion could not Suſtain his Intromyſhion had at that time foxeſaid ; But the 4 
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Reſerved the Modification to themſelves after Probation, Yid, Decemb. 1" 
1633+ betwixt the ſame Parties, IO bes 


La. Rothemay contra Ogilvie ind Abernethy, Fuly 20. 1633, "2.0 

He La, Rothemay as Intett 1H the Lands of © in Conjun&-fee; Parſies F& 

ner Ogilvie and George Abernethy her Son,for the Duty of the ſaidsLands; 
divers years by=paſt; Who Alledging, that ſhe bruiked by Tollerance andR ighr 
from her faid Son, who was appearand Heir to Ogilvie his Father, which Fathet 
had a Rightot Hererable Infefrment: of Wodler of theſe Laads,from the Pur. 
ſaers Husbands Authors, betore the Right made to her umquhile Husband, by 
by vertue whereof her Husband was in Pofſeffion: And the Lady Replying, 
that the Defender, vis, The Relidt of the Obtainer of the Wodler, had taken 
Tacks from che Purſuers Musband, wherein ſhe had obliged her to pay the Du- 
ty now Acclaimed z And albeit that Tack was Expyred before the years now 
Acclaimed, Yet ſeing ſhe bruiked per tacitam Relocationem, ſhe oughe ſtill to 
py the Duty, which ſhe has not only payed during all the years of the Tack; 
but divers years after the expyring thereof, and betore the years Acclaimed ſhe 
p2yed the ſame Duty, aid her Son who was appearand Heir to his Father in the 
Right of the Wodſet: And it being Duplyed, that by the expreſs Condition 
ofthe Tack, it was Provided, that atter the Expyring thereof,none of the Par« 
ties Rights ſhould be prejudged» ſo that thereby the Heirs Right of 'Wodler 
muſt Convaleſce,and the payment made by the appearand Heir of the Wodlet- 
ter,after the Expyring of the Tack,cannot Aſtrict this Defender the Reli&t, who 
leſt the Roum, whereof the appearand Heir became in Poſſeſſion, by Right of his 
Fathers Wodſet,and who,it any Poſſeſſion ſhe now has, it is as having Tollerance 
of another Son, the appearind Heir-to his Father, that Son being Decealt, wh 
nsin Poſſeſſion, and is Alledged to have payed a years Duty to the Purſyer, 
ater theExpyring of the Tack, whoſeDeed cannot now prejudge thisappearand 
Heir, who tucceeds to his Fathers Wodſet,and not to his Neceaſt Brother,who 
mas never Inteſt;and conſequently cannot prejudge the Mother, bruiking by her 
Sons T ol lerance, ater ſhe had lett che Roum, which Interrupes.tecice Relocati- 
on, ſpecially there being a more Soveraign Right ſtanding in the Perſon of her 
Son, thereby to bruik, which takes away all ratite Relocation: and ic being Pro-, 
vided in that Tack, that both Parties ſhould return after the Iſh of the Tack, 
to their ſeveral Rights,as ſaid is, By che which Clauſe the Wodſet revives, and 
the Purſuer can never Conyeen them, as bruiking per #acitam Relocationem 3 
Notwithſtanding whereof the Exception and Duply was Repelled, and the Le» 
fenders were Found as bruiking per. #acitam Relocationem, ſtill Debitors in pay-+ 
ment of the ſaid Duty Acclaimed For the, tagite Relocation was not Found [n+ 
terrupted by her Sons Interveening Poſleſhon, ſeing ſhe had Acquired the Pof- 
{efſion again,after her Sons Deceaſe,who while he lived, payed the ſame Daty; 


J ind fo ſhe Entering thereby, became Debitorof the ſame Duty as Poſſeſſor pex 


tucitam Relocationem, wherein ſhe muſt be Repuce to have continued, ſeing,ſhg 

never Renunced her Poſſeſſion, which ſhe had by the prior Tack, as ſhe ought 

to have done; Actor, Alter: Nicolſon & Baird; Hay Clerk, n 
Brow: contra Maxwels; Eodem tlies |) ., © + 

M Re Robert Brown Chatges Mt. Wiliamand Patrick Maxwelr, for payment 

of the Maill of a Chamber Ser-to them, conform to a Contrat/ made 


betwixt them 3 who Suſpending, that they cannot pay the Duty, as that Cor- 
tract obliges them, becauſe by that Contract the Charger is obliged toenter 
them preciſely at Whigſunday to that Charhber : Andit is true, thar ten daysaf- 
ter Mhitſundayy by Inſtruments they required him to enter. them theret 
Which was e, but the Poſleſſian ſtill retained by bim, who poſleſtin, . 
Woes abour 
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about 20 days theteafter 5 ſo that it being a Moneth after the Term ere the 
Houſe was made void, they were forced to take another Chamber, being in 
this time when the King wasin Scotland, where they had neceflity ofa Cham- 
ber to eaſe their Friends, who came home with him, and therefore they 
ought tobe free of this Tack, And che Purſuer opponing the Contra, 
uw. that it is not the cuſtom of the Town,to Remove ſo preciſely at the Term 
and it is no reaſon that for ſo uſual delay in Removing, this Tack ſhould be 
made void, and heſo heavily prejudged. The Lords nevertheleſs ſuſtained the 
Reaſon, and Suſpended the Charges upon the Contract agaialt them ſemplici« 
fer. Actor, Hart, Alter, Hay Clerk. 

E., 4nnandale contra E. Nuthſdale, Eodem die. | 

He Earl of 4-mandale being Infeft by the Earl of Nizbjdale in an Annual- 
rent out of the Lands of Glendinning,raiſes upon his Scealin Arreſtment, 
and Arreſts in the hands of the Tennents the Maills and Duties,adebted by 
them for the ſaids Lands,and thereupon purſues the Tennents tomake theſame 
forth-coming to him, for ſatisfying the ſaid Annualrent. And the Tennents 
Alledging, that ſuch an Action is 4 great novelty upon a Seafin of an Annuals 
rent, to conveen the Tennents perſonally to pay the Maills, and to Arreſt the 
ſame, there never being any preceeding Sentence, neither againſt the Ground, 
to Poynd the ſame, nor againſt the Heretor, not no other Purſuit, but this 
upon a naked Arreſtment, raiſed upon a Sealin, and againſt a third Perſon, 
who cannot be ſo conveened,but are purchaſed pericwlo impetrantis, no Party 
being heard, nor cited thereto z which Alledgance was Repelled,and the Acti- 


on ſuſtained, Actor. Alter, Cunmingbame. Gibſon Clerk. Vid. 12 Fuly | 


1625. Troup. Feb: 26. 1631. L. Garihland, and the Caſcsthere. 


Black contra L. Pitwedden, Eodem die. 
OE Black a Compriſer Charges Pitmedden to enter him to the Compriſed 


Lands, he craving a yearsDuty;ztheCompriſerAnſwering,that he had poſ- Þ 
fetied the Lands Compriſed himſelf a whole year tince the time of the Charge, Þ 
given by himto the Superior to receive him, which he was content toallow to F 
him for the years Duty now acclaimed fot his Entry. And the other An» Þ 


ſwering, that the years Duty ought+ not to be allowed, for the yeat 


due to him in Law, for his entering of the Compriſer, becauſe he had 


an undoubted Heretable Right to the Lands, by vertue whereof he in- 
trometted 5 and if this Compriſer may Evict that years Rent of the Lands from 
him, by vertue of the Compriſing, he ſhall refound the ſame 3 Bur there is no 


reaſon that upon that pretexr he ſhould quire his Linds, and receive a Com, 


priſer, unleſs he pay the ordinar uſual Duty,done by a)l Compriſers to the Su- 
perior, for receiving of a Vaſſal in Lands Compriſed z and if Loi make him, 
in che ordinar Purſuit moved thereanent, to be lyable in Law for any Intromif- 
fion with the Duties of the Lands, whereto the Compriſer may claim Right, he 
ſhall make anſwer in its own time and place thereto; but it is not proper fo 
be handled in this place, where in Law the years Duty is juſtly Acclaimed and 
payable by the Vaal, The Lords Found nevertheleſs, that feng the Superior 
had Intrometted with a years Duty of the Land, fince the Charge given Þy 
the Compriſer , and that after the Parties had Diſpute upon their Rights 
which either of them might claim tothat years Duty, that the ſame wasdueto 
the Compriler, and not to the Superior, albeit he was that year, and many 
other preceeding years in Poſteffion of the Lands, by the ſpace of 20 or 30 
years preceeding, by vertue- of an Heretable Diſpoſition made to him of the 
Lands; and therefore the ſame being due to the Compriſer, (ging be allowed 
that years Intromiſſion to the Superior, they Found, it ſhould Compenie for 
the years Duty Acclaimed for Entering of the Compriſer, and that they would 
not Aftri the Compriſer to pay a years Duty y and reſerve his ARion again 
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the Superior, for his Intromiſſhon 3 but Found, 'that the one ſhould comp I 
the other, and therefore Ordained the Superior to Enter the Compriſer, with- 
out paying of any other new Duty,” AQor. Stzart, Alter. Nicolſon & Baird, 
Hay Clerk, Yid, 18 July 1633. Brenden Baird, and the Cales there, 

| La. Aberzeldie contra her Son, July 23, 1633. © + 
HeLady Aberzeldie Charging her Son,for payment ofthree Chalders ofVic- 


tual addebted to her,conform to a Contrat betwixt them thereanent, 
and alſo to pay to her the Duties of the Lands of intrometted with by hi 
which Lands were given toher in recompence of the Lands, which ſhe ha 
Renounced to him, being her ConjunQ-fee of before : And heron Suſpending, 
that the Vidtual was payed, this Reaſon was Found probable by Witneſſes to 
- BK producedatone Term, without mo Dyets; albeit the Charger Alledged,it coul 
 Þ cot beProvenbutby Write,the Debt beingConſtituteby Writ,which wasRepel- 
y I 1&6, ſcing the Party was obliged to pay her ViRual yearly, and the delivery 
e I thereof was probable by Witnefles, and that ir was for the ſame cauſe, was 
ts alſo preſumable, if the delivery were proven ſeing the Party could qualifie no 
|- Y other cauſe of Debt, to which the delivery of Vidhual coul be aſcribed : and 
© © forthe Lands given in recompence for the Lands Kenounced, the Suſpender 
J, Y Alledged, that ſhe could ſeek no more but according to the avail of the Lands 
is © Renounced, the juſt yearly Rent whereof he was content to pay to her, 
n, W even as in Lands givenin Warrandice of other Lands Evidted, the Warrandice 
ty I vill not exceed the Evidtion; but albeit the Lands of Warrandice were more 
ti- FI vorth, the ſame will be limited to the worth ofthe Principa), and no further, 
dy MF This Reaſon was rejected, and the Suſpender found lyable in the ayail of the 
whole Lands given in recompence, albeit of more yearly avail than the Lands 
Renounced were. Ator. Nairn, Alter. Nicolſon. Gibſon Cletk. Vid; 11 De-> 
4 iy «ner 1632, Lo, Herreis. 3 March 1632, Logan. 


ol- F The Parſon of Sirabrock contra Wodſetters, Bodem die. | 1. 
ze, FH IN this Cauſe, whereof mention is made 21 March 1633. The Wods 
tO FY I ſetters Alledging, that they ought not to pay the whole Duty of theTack 
n» BY to the Miniſter, albeit the worth of the Lands ſhould be more, and exceed the 
ear BY Tack-duty, and that they can only be holden to pay the old Rental-duty, 
ad BY which their Wod-ſet-Lands were in uſe to pay before the Setting of this we 
in- BJ 2nd that the Miniſter ſhould ſeek the reſt of his Tack-duty from the reſt of the 
om BY Parochioners,Intromettors with the reſt of the Teinds: And the Miniſter Al- 
no By edging, that the paying of the old Rental-duty was interrupted by the accep- 
me BY tation of the Tack by the Heretor, Author of thix Defenders Rights z who ay 
Su- BY te could not oppone this to the Miniſter, no more can they who have Right 
"7, BY from him. The Lords Found this Eiked Reaſon Relevant,$ that thirWodſetters, 

who had received Right from the principal Tacks-Man, could not be fubjectin 
;, ie BY payment of more of this Tack -duty,but only that proportion, which theſe Lands 
r (0 payed before the Tack of Rental-Bolls, ſeing the ſame was not interrupted by 
hibitions, and Found, the taking of this Tack was no interrupting of the 


nor BY old uſe of payment againſt thir Suſpenders; albeit it was ſufficient againſt the 
1 by STacks-mans ſelf. partibus wt illic, Vid. 31 March 163 3. betwixt theſe Parties? 
pay K 19 Feb, 1629, Kirk, 20 Decemb, 1622. Preffon,,, © 

_ Mr. John Lawſon contra Scot of Whiteſlead, Fodemy die. 7 
_ He decealt Scot of Whiteſlead , being Cautioner \ for: Scot of. Thirk 
Cthe  flane, for theSum of = to his Creditor, the Rights whereof og 
wed mein the perſon of Mr. John Lawſon, who ſeeking transferring of the Boi 

e for ganſt Whiteſlead, as Heir to his Father 3 he Alledged, that the Principal had 


,ould 


pven to the Creditor Infeftment of his Land, in full ſatisfaRtion of that Sun 


Si 
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whereby in «ffeQ that Bond was ſatisfied, and the Creditor could never haye 
recourſe to the prior Bond, neither againſt the Principal, nor any of hisCay. 
tioners, but ought to be content with that Infeftoment given in fu) ſatisfaGicn, 
as ſaid is: 29. Fe Allecged,that the Creditor had Ccmpriſed 1] e Ebitcrs os 
ther Lands and Teipds, and by verve thereof acquired Poſſeſſion of a pan of 
the ſame, which Poficffion,conform to the ſaid Ccmprifing, ought tobe feund 
as payment, fo that he could never return, neither perſonally agairſtthe Dehi. 
tor,nor his Cautioner,nor no otherways, ſeing the Debt behoved tobeCompe. 
cd as payed. The Lords F ound the firſt Alledgance Relevant, notwit ſtanding { 
that the Purfuer Anſwered, that that Infefrmentbearing, To be gizen in julan Y ; 
tizfattion of the Debt, cond not be repute as payment, 'but beboved to be re. JF} , 
pute asa further Security for payment,asit was indeed 3 and that Adjettion; of | / 
the Clauſe which bore, #«: full ſatisfuTion, conld mean nor import no more, | 7 
but that when he might be payed 'by the Infeftment, n-fhould fully ſatisfie; but | ' 
the making it of that Tenor,could not take away this prior Security ,except that | 
prior Right had been/pecifice Diſcharged z for Navatio non fit niſexpreſd, where | 
the prior Security wasexpretly Diſcharged, which was neverdone by the Pur. | 
ſuer, who without he had ſodone, could never be prejudged of his Debt, al. | 
beithehad received 20 Securities for his Sum , likeas he Renounced cmry habi.. © 
ti mado that Infeftment; notwithſtanding whereof the Alledgance was-ſuſtained, * 
and by the receiving of the Inteftment o the Tenor foreſaid, at wasFound,that | 
the prior Security was extin': And as tothe fecond Alledgance, the ſame was F 
Repelled 3 for the LordsFound, that a Compriſing, albeit the Compriler was 
in Poſſeſſion ex parte, if he were not totally payed thereby, ſeing the 'Purſuer 
Renounced the ſame, could not prejudge the 'Compriſer, to have recourſe to 
his prior Security ; 'but-whatſoever he 'had recovered by the: Compriſing, it 
might be admitted as partial paymentprotarto, but he-might-nevertheleſ{s ſeek 
the reſt otherways,net:being payed totally. Aftor..Stuant. Alter, Caynninghame, 
Gibſon Clerk, Fd. 6 Decemb. 1632, iChiſboles i&. Donglaſi. 30 January 1628, 

eMeliyum,and'the Caſes there, 


Dickſon contra Hallidayes, Fuly 24, 1633. 

Re Dickſon Purſues Spuilzie of certain'Ews againſt Halidayes, who Al-f 
ledging, that they could not be conveened as Spuilziers, becauſe- they were ® 
only Compryſers of the Goods Lybelled, and efiſted-the- Officers only roCcm-# 
pryſe the. ſame, 'in Execution of their Office, 'who zby vertue of two'Sentences, © 
ecoyered before the Stewart of the 'Earldom of March , againſt ehis Purſuer, 


Prejud 


for Blood commicted'by 'him, wherein he was Decernet in the Unlaw of fiity ; 
Pounds, tor ilk one of the two Bloods done by him, the' {aids Geods were law-F 
fully Poynded, and therefore;this was ſufficient to'Abſolve the Comprylers, Þ 
cannot be Warrand ro excuſe the Excipients, whereupon any Poynding could 

be Execute, ſeing the ſame are.not given upon any lawtul Tryal, by an Afite, 

or elſe.che Parties own confeffion, without whith, no Sentencefor Blood, anc 

Unlaw the'Party tor Contamacy, and not'as Convitt in the Blood, and-thefp N 
Judge could no otherwayes proceed ; -Attour the Purſer is not ſubject to tharg 
Juriſdi10n, -ſeing'he dwells not:within the Stewartry, but within che Bail 

bears, That this'Parſuerwas:preſent, andavould n0t.give his Oath, theretore;the 

Judge Decerned againſt himzlikeas this is nor. the place ro- Diſpore the N-vllit 

theresf, - ſpecially ro thele Detenders, whoare not the principal,Rarties in thels 


who had no further medling : And the PurſuerReplying, that theſe Decreets 
Unlaw.thereof,could have been given, but the-moſt the Judge could.do, was tc | 
liary of Melrofs: And the :Defenders Alledging that. the. Decreet-ſtapos , anc 
— :burae-only here.conveened-as Spuilzicts, which chey.ought w : 
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freed of,as ſaid is, in reſpeRof the faids Sentences, and the Officers Executions 
of Poynding,which they allanerly aſſiſted,as ſaid iss Notwithſtanding of which 
Exception, the Lords Suſtained the Spuilzie againſt chem (for there was ho 6- 
ther Perſon Called in this Aion, but only they ) and Repelled their Alledg- 
ance; For the ſaid Decreet was not found a Ground, whereupon Poynding could 
be law{ully Execute againſt the Purſuer,he neither being Convitot the Blood, 
nor conteſt it, For his Compearance and retuſing to give his Oath; was not'a 
(yfficienct Realon,rto infer ſuch a Sentence of ConviRion, and ſo could not de-= 
iend theſe Defenders, albeit they were only Comprylers, ſeing it could not de« 
fend the Obrtainer of the Sentence, and ſo he could not lawfully Poynd , Bar 
the Lords reſerved the Modification,after Probation to themſelves, Actor,Craje, 
Alter, Belſbes. Gibſon Clerk, The like done betwixt Robert Winraham and a 
Witein Leith, Primroſe, proreoz the Purſuer per Baird, Gibſon Clerk, Fuly 27. 
1633. Vid, February 13, 1634, Baillie of Melrofs, Novemb, 26,1633, Lindſay, 
Mitchel contra Law and Stwarts, Fuly 25, 1633, MOON. 
Avid Mitchel having Raiſed Caption againſt Alexander Barclay younger 
Þ of Maters,who was Rebel at his Inſtance, for Sumsof Money, whereupon 
2 Meſſenger at his Inſtance having paſt to Apprehend him, and having met with 
him, Mr George Law, George and Robert Starts being in the Rebels company, 
Impeded the ſaid Officer, anddebarred him from taking of the Rebel, and put 
bimaway with violence, with drawn Swords and Piſtols, whereupon the ſaid Das 
vid Mitchel Intents Action againſt them tor payment of theſe Sums, for which 
the Rebel was to have been Apprehended, and for which he was Rebel at the 
Pur(uers Inſtance: T he DetendersAlledging,that this was an Aion of the Nas 
ture of Deforcement,which ought to be Purſued after the manner ofa Cauſe, at 
the Kings Advocats Inſtance,and ſhould conclude, as is ordained by At of Pars 
lament A#no 1581, That the Deforcement being Tryed , the Detorcers EC- 
cheat ſhould be Adjudged to the King, and the Creditors to be payed in the 
firſt end thereof, But whereas it is Purſued for Payment of the Debt, tor ſtay» 
ing of an Officer, and to be ſo proven by two Wirneſſes, it were of dangerous 
F conſequence, the like whereof was never Putſued before, nor can be now Suſtain» 
ed, The Exception was Repelled,and the Aion Suſtained upon the Deed Ly- 
J billed, to Infer che Concluſion Lybelled, which the Lords Found ought ro 
be Proven by ſufficient unſuſpe@ Witneſſes, and Found it not neceflar,to trge 
J the Purſner co Intent an Action of Deforcement, as the AR of Parliament pre- 
J Cribes, Seing the AR Prohibits not the Party hurr to ſeek any other lawſll 
A Redreſs, as in Law he beſt might; For if that Action was Competent to him 
IJ Yhich was more, far more this ARion,whereby leſs Puniſhment is craved a ainſt 
J the Detenders,and the Purſuer haying hisoption of two Cauſes, hemight chooſe 
J ay of them as he pleaſed; And this Purſuit was Found very allowable, and-If 
] the Kings Advocat, or any Party having Intereſt, pleaſedto Intent a Deforce- 
ment againſt theſe Defengers,that Action was alſo-tree to them to. Purſue, un- 
prejudged by this Purſuit, AQor, Alters Advocatys; Scot Clerk, 


Gordon contra Worlie, July 27. 1633, | © 0 
1 IN this Ajon;whereof mention is made,” March 9. 1633. The Lords Fourid 
1 4 that Exception proponed for the Detender, upon the Cuſtome.and Laws of 
England, where the Indenture was made,to be Relevant, vis. that- the Party to 
1 *hom Tocher ſhould be payed by anInderiture, and who again is obliged fo 
Ive a Joynture or Conjund+fee to the other Party, (if he ſend at the firſt Term 
'0 ſeek that Proportion of the Tocher,' which by the Indenture is appointed'to: 
© payed at that firſt Term, and receives not payment-accordingly, that eo 
le 1s nor obliged to give the Joynture: or ConjunE-fee, neither can/ARtiotrbes 
S\f'2 | moved 
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moved againſt him therefore, which was ſo Found, albeit the Defender was 
obliged to provide the ConjunA-fee to the Woman, atter the manner and Laws 
of Scotland: for the Lords Found, that Provifion ſhould be made to her ar 
ſeing the Lands lay in Scotland,it the Indentures were obligatoragainfi him; CC 
but this Exception tended to make the Party free of all Obligation thereby / w 
thereafter it was Replyed, that the Tocher behoved to be reput as payed, le. Ji: 


ing Inſtrumentum Cancellatum apud debitorem repertume pre ſumit Liberationem ; li 
And it is truethat this part of the Indenture, which the Detender had, with the no 
Bond granted thereafter, was found in the Parties hands, who was obliged inthe it 


Tocher, and is now Cancelled inthe Purſuers hands, This Reply was not re. 
ſpected, but the Exception ſuſtained notwithſtanding thereof, becauſe thaa MI #4 
Preſumprion of the Law holds not, where there is other Probation competent bet 
to prove the Debt, by and beſide that Writ Cancelled, which is in the Debj. Exc 
tors hands,as in this (ame Caſe where thePurſuit was founded upon theTiile of YN 
the other Part of the Indenture produced by the Purſuer, which bearing this Þ 


Clauſe of Payment of the Tocher, the Detender wight in Law propone any Y kig 
Exception upon the Writ which was uſed againſt him, to liberat him, and the - 
the 


R-tiring of the other Part of the Indenture prejudged him not thereof; for the F 
Party purſuer, haver of the other Part of the Indenture,oughrt to havetakena 3 albe 
Diſcharge from the Party,nt that Clauſe conceived in his favours,if ſhe had in- wi 
tended tobe tree of her obligation, by retiring of the Writ, without whichthe LY "* 
retiring thereof, could not free her, in reſpeR the other double of the 1g- BY 
denture,which was in her own hands, would ever prove the Debt againſt h:x, KY "+ 
if the had intention to Purſue thereon, and to uſe it; and this was done (o, bee al t 
cauſe the Defender offered to prove, that he ſent his Son with theſe Writs tro BY 
crave the Tocher in England, fromthe Woman obliged, and thereafter his Son 
dicing, this Purſuer and ber Mother Intrometted with thele Writs, whereups 
on he was ready to make Faith, having noather Probation, which was thought Þ 
the more favourable, ſcing it was never Alledged, nor could be ſhown, that 
ever any Part of the Tocher was payed at all: And thereafter the Purſucr An« 
{wering, that ſhe offered to prove that Bonds, being fo found in the Debitors 
hands, as ſhe has Alledged in this Caſe, is ſufficient to liberat the Debitor for 
ever, according to the Laws in Englaud, perpetually obſerved, This Rep] 
was fuſtained upon the Cultome of the Laws of Emglevd, and admitted to the 
Purſuers Probation. Actor, Stzart & Macgil. Aker, Nicolſon & Gilmor. Gi 
fon Clerk. Yid, Feb, 18, 1631, Houſton, Novem, 15. 1626, Gilbraith Jul 
3. 1634. Melyil. 


Graut contra Grent, November 16. 1633. 

Ne Grant by his Contract of Marriage with his furare Spouſe 
being obliged to Infeft her in Lands, which he had in Wodfet from the 
Laird of Grazt,and the Contra bearing, T hat he ſhould take a new Security © 
the Lands from the L. of Grazt, to himſelf and to her, and the longeſt liver 0 
them, and the Heirs to be Procreat betwixt them, which Failzieivg to hisHeirs{f 
and after the perfecting of the Marriage, he having within Three or Four Mo 
neths thereafter, obtained Infeftment thereof to him and her in Liferent, ane 
to his Heirs, failzicing of Heirs berwixt them; which Infefrment had no Res 
lation tothe (aid Contra ,nor made no mention thereof; Thereafter the Hu 
band dicing within the year after the ſaid Marriage. And another Grar? bein 
Infeft by the Superior in that Land, as Heir to that Huſband deceaſt, bein 
his Brother, or Uncle, there being no Bairi's of the Marriagez which Infeft 
ment was granted upon the Superiors Precept of Clare-conſtat,and not upc 
Rerour; and this Heir diverſe years thereafter, purſuing the Relic for t 


' Mails aad Duties of the Lands fereſaids, of all the years after ber Husbands de 
cea 
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ceaſe,and which were Intrometted with by her,and which ſhe had good Right 
10 uplift, as ſhe Alledged, by vertue of the faid Seafin both for bygones, 
and alſo in time comirg 2 And the Purſuer Replying, that her Seafin was be. 
come invalid and extine, by the Huſbands deceate, within the year, as faid is; 
which put both Parries in that caſe, for Conjundt-tee, and Tocher, as if no Mar- 
riage had ever been Contracted, and reſtored them to their own 8K iphts thereof 
lirc 5:de;:Avd ſhe Duplying, that her Seafin had no Relation to thatMarriage, 
nor Deper ded thereon, and albeit it ſhould Depend upon that Contra, yet 
it was ſuffi. 1ent for all bygone years before this Purſuit, which ſhe had up litt- 
ed and conſumed, and mult ot Reaſon be repute to have been up-lifted box4 
fde, by vertue of her Right forelaid, ſtanding urquarrelled, and ſhe never 
txing interrupted in her poſſeſſion before this Purſuit. The Lords Repelled the 
Exception and Duply, and Found the Reply,upon the Huſbands deceaſe with- 
in the year, Relevant, which Reply was not only ſuſtained for the years to 
come, bur alſo for all by-gones, for which the Lords Found the Relict had ng 
Right, and that ſhe coujd not meddle with the ſame bona fide, in reſpe& of her 
kuſbands deceale within the year 3 and therefore that ſhe ought to refound 
the ſame, albeit her Poſleſſhion was never interrupted before this Purſuit, and 
albcit alſo that ſe All dged, that the Purſuer by vertue of his Sealin only ups 
on a Precept of Clare-cunſtat,not being Retoured, ought not in Reaſon toclaim 
the by gones before the Precepr, lince her Huſbands deceaſe, but that her [n- 
tion therewith was favourable, for theſe years before his Right 3 which 
Ail.4gance was Replied, and the (aids years fincethe Huſbands deceaſe, were 
ll Found due 10 the Herrgalbeic only received by the Superiors Preceptyſeing 
tic Superior,vur i ce other claimed theſe by-gones by Non-entryzand allo this 
&aſin, albeit making no mention to be given to the Wife intuits M atrimonii, 
tor Lavit'g no-rc'crence to the Contract, yet expreſling no other Cauſe, and 
other Caule thereof qualified by the Party, and being the ſame Deed, wheres 
tothe HHuſpan was obliged in the ContraR, the ſame was Found to be done 
I for Implement thereof, and to depend thereon, Actor, Gibſon, Alter. Baird, 
Gibjon Clerk. id. July 23, 1634, Maxwell, 


Warnock contra Anderſon, November 22. 1633. 
4s VVarrock having obtained Decreet againſt Hamilton of Peill, and his 
_-4 Teunents. before the Commiſſar of Hamilton, Decerning the Tennents 
tv make the Farms. addebied by them to the faid Hamilton of Peill their 
1 Maſter, of the Cropt 1631, forthcoming, for payment of a Debt owing by hit 
A tothe ſaid Warmocks and the Tennents Sulpending that Sentence, Compeared in 
tle Suſpenſion, one Anderſon, who by Countratt had acquired the Heretable 
& | Right of thir Lands from Peil/, before the Arreſtment Execute by Warnocks 
S& | which Contract contained a Back-Tack.Set to Peill by Anderſony Likeas, be- 
{| fore the Arreſtment upon the ſaid Contra, a Charter was alſo Subſcribed,and 
albeit Seaſin thereon was not exped while after the Arreſtment, and albeit the 
Salin was alfo after the Terms of Payment, yet he Alledged, he ought to be 
© preferred to the Arreſter, m the Farms Controverted, fo far as conc:yns the 
#| Back- Tack Duty, contained in his Heretable Contract foreſaid, feing the Seafin 
Qght to be drawn back to its own Cauſe, viz. to the Contra and Charter,atid 
the interveening Arreſtment can be no Impediment thereto, no mote than an 
Inhibition Inter veening before the Seaſin execute by another Creditor, would 
I tave derogat to the validity of the Right and Seafin ſubſcquent to the Inhibitl- 
1 ®, the ſaid Seafin depending upon a Cauſe anterior to the Inhibition, which 
Safin he could not take the time of the ComraQ and Charter, ſeing the Lands 
{ ted Ward 3 4nd before be purchaſed the SuperiorsConfirmation, heeould nbt 
venture to. take $eaſin, therefore he 7 hk that te ovght to be ow 
S(1 I rec 
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red to theArrcſter in the Farms,in ſo far as his Back-Tack Duty did extend un. 
to; for by the Tack foreſaid the Tennents were 1 effe become his Tennent, 
and the Arreſtment could not affeR the Back-Tack Duty, which pertained to 
this Party Excipient, and not to Peill the Arreſters Debitorz notwithſtanding 
whereof the Lords preferred the Arreſter tothe Wodlſetter, in reſpect the Sex. 
fin, which was the only ground of a compleat Real- Right of the Land, way 
after the Arreſtment, and in prejudice of the ſaid Arreſtment, it could not give 
bim Right to that years Farm, and albeit a Creditors Inhibition could not have 
hindered the Party to perfeft his Heretable Right, which had a true and real 
preceeding Cauſe, yet the Arreſtment was not alike, which behoved to work 
uponan exiſtent Body, which then fell not to be claimed, but by an Heres 
tor Infeft : And therefore Anderſons Alledgance was Repelled, for the Duty of 
the Back-Tack acclaimed. AQtor. Alter, Gibſon, Gibſon Clerk. Vid, 


March 5. 1630. Cant. Feb. 16. 1633. Harper. July 12. 1634+ Sir James jj. 


phants Creditors. | 
Lindſay contra Fairfoull, November 26, 1633. 


$ > Lindſay ProcuratoreFiscal , and Scot his Informer, having obtained | 


Decreet before the Start of the Kegality of St. Andrews, againſt Fair- 
foul Cautioner for one Reid to enter him, being cited for a Bloodzcommitted 
upon the ſaid Scot, and the Decreet being given againſt the ſaid Cautioner u- 
pon the ſame day,at which by his AR, he isobliged ro enter him; and the D + 
creet Decerning the ſaid Cautioner, either to enter the Party foreſaid, orclſe 
to pay Fourty Pounds, which was the pain of the AR; and alſo Decerning the 


principal Party, to pay Fifty Pound in Penam contumacie. The Principal and F 
Cautioner being Charged to pay thir two Sums reſpeFive to the Procurator-F 
Fiſcal, and to the Party hurt, who had both obtained the aid Sentence, and the F 
ſaid Principal and Cautioner Suſpending, The Lords Suſpended the Decreer, BY | 
and Charges thereon for both the Sums, becauſe the ſame Judge by an AR off 


his Court, 22 days after the foreſaid Sentence, had declared the Cautioner 


to be free of that Penalty, in reſpe& he had entered then in Judge-F 


P 
I Þoſſet 


ment the ſaid Party, whom he was Cautioner to enter: Neither was it re- 
ſpeed by the Lords, That the entry was ſo long after the Sentence, and after 
that day on which he was obliged to enter him, ſeing the Decrect bore only 
either to enter him, or to pay the Sum, and bore not purely to pay the Sum, be» 
cauſe he had failZied to enter him, and ſo by this entry he obeyed the Sentence; 
neither was it K eſpected, where the Party Alledged, that the Entry was c)uſory, 
ſeing it was not made when this Cauſe was Agitat before the Judge; but was 
done on another Court day, this Party not knowing thereof, and never being 
Intimat to him, nor being warned thereto, as he ought, and the Perſon en- 
tered not being committed to Ward, that he might have been Purſucd by the 
Party hurt- but inſtantly when he was entered, being dimitted by the Judge, 
notwithſtanding whereof the Entry was-ſuſtained ; and if the Judge had done 
any wrong, the Party had his Action againſt him therefore, which would ap- 
= a hard Deciſion, ſpecially in ſo mean a matter, and betwixt mean 
arties, to put them to ſolong and expenſive Purſuits; and alſothe Lords Sul- 
pends for the 50 pound Decerned againſt the Principal, for Contumacy, in re- 
ſpeR that the Judge after Sentence bad Diſcharged him of that. Sum 3 And it 
was Repclled,which was Alledged, that the Judge after Sentence given by him, 
erat fun us officio, and ſo could not Diſcharge the Pain of that Sentence, whict 
was obtained by the Procurator-Fiſcal, and the Party hurt, ſpecially, ſeing Þ 


fore the Diſcharge, the Suſpender was Charged by the Judges Precept, 2s the 

Tenor of the Precept raiſed on theDecreet bore, To pay the pain decerned tot 

Procurator-Fiſcal, and to the Party burt obtainer of, the Decreet, (0 a = 
u 
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Judge, #fer rhat:Charge could not Diſchargedhims and it weren great Fruſtra- 
gs Juſtice, whenPÞ arties purſue torBlogd, if abe Judge hell: only Decern 
againſt the other Party complained upan aotcCompeari \dor -6-Penalty 
to hio-ſelf, and:have-noxeſpett.to-the :!Parties: Satzefattion, ſpecially ahe Pur-* 
ſuit being intented, notby-theProcurator-Fiſcalonly, ,quo.ceſu:iiayight appear, . 
that the Judge-might-Decern a Penalty for Comtunacy,as an .abvention- and- 
enolument ofthis Court, properto himlclf; Hut the:Purſuit being alſo moved, 
at the Inſtance of the(Pasty-grieved, :it were iniquity, «that /he:ſhould bede- 
prived of all benefit-in-that?Purſuir, by this Parties abſance , and go apply the 
lame to the JudgetFor 1o'Parties hurtſhould be deterred to purſue far ſuch 
wrongs, but-ſhould be-forced-tobear the ſame withoutredreſs, which Alledg« 
ance was Repelled, .and the ſaid Pain:forContumacy.in-this, and all other the 
like caſes, wasFound to pertain to the Judgezand that he mightdiſcharge the 
lame after Sentence, obtained by the Procurator»Fiſcal , and albeit the Party 
Y 2s allo obtainer thereof; For they Found, that the Judge might have tryed 
J the FaR of Blood committed, albeit the Party Compeared not, and after try- . 
J | puniſh the Party committer, and appoint fatisfaQtion to the Party hurt, 
but no Tryal being taken of the FaR, no cenſure could paſs upon the Party 
therefore 3 ſo that the Pain was for Contumacy, and contempt of the Judge, and 
yas not tO be taken, as if any part thereof were given to the Party-hurt, -who 
right purſue his Attion for Damnage and Intereſt, notwithſtanding of this 
ſentence againſt the other Party, as he pleaſed, Scot Clerk. Yid. July 24, 
633. Dick(on, : 


I Parochioners of Aberſcherder contra Paroch: of Gemrie, Decemb. 7, 1633, . 
| HeMiniſter ancSeſſionot theKirk of Aberſcherder, Purſuing theMiniſter & 
\ Parochioners ot the Kirk of Gemrze,tor Reſtitution of a Bell,pertaining to 
JF iteſaid Kirk of Aberſcherder, and which was borrowed by one of the Parochiion+ 
J tot Gerry, and ever detained by them fince, undelivered again for the ſpace 
of fourty years,and more fince the borrowing thereof z and they Excepting upon 
FJ Preſcription of the ſaid Action, in reſpect of their Poſſeſſion, uninterrapredfor 
KY the (pace ot fourty or fourty five years by-paſt, during which time they have 
I Poſeſed the faid Bell in their Kirk , by uſing the -ſameall manner of ways; 
& other Bells are in uſe to-be uſed in other Kirks inthe Realm, by Conveen- 
"9 of the Parochioners to Sermon, and other Exerciſes of holy Action in their 
Kick, as occaſion Required, and as are uſed in other Kirks and ,Parochions-: 
4d the other-Kirk Replying-upon their Property to theſaid Bell, and that is 
bing ever in their Steeple before the lending thereot to thir Defenders ; and 
that they only borrowed-theſame from them, and albeit they; had a-long lend 
thereot, yet that ought not ro make the Purſuers ro want:their awn,and go:give 
to the Defenders unjuſtly that which is not theirs, and Preſcription cannar'be 
J*cwitted in this caſe, Hb agitur de cauſa bone fidei ex parte Aﬀtaris, & ubiinte 
lervenit malafides Ret ina Sacred Matter, aSinthis caſe of borrowingof Kizks 
bear, ſpecially ſeing Preſcription ought to proceed,conform.to a.lawfol Tile, 
ine bare Poſſeſſion, Sine Legittimo 8itulo, qui fit probabilis ad transfiertendum 
4mirium, ought not to beSyſtained to induce Preſcription,neither can Areſcrip- 
on have place in ſavours-of one Kirk againſt another, ſpecially inan&enia ave 
a, nam privilegiatas contra privilegiatum non gaudet privilegio; MNoatwithe 
landing of the which\Reply, 'theBxception wasSuſtained, and in reſpeR gkvhe 
lourty years Poſſefſion by-paſt,' uninterrupted , -no ARion:was'Saltained rift 
the-Pell-Lybelled, . 
IE 'K irkwood comra Ferguſon, Decemb, 14, 1633, 
. 
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er for the Ptrſuer in a Sum owing by her to her Creditors, for his Relief where: 
of the Purſuer had Diſponed to him theſe Goods, In which Diſpoſition ſhe gayg 
him power for his Relief, to Intromer with theſe Goods Lybelled at his owy 
hand, without all danger otSpuilzie,or any AQtion to follow thereon againſt him, Iſ fr" 
which the Renunced, according whereto fearing his Relief to be uncertain,ang I nat 
ſeing that the Porſuer Diſponed ſome of the taids Goods (whereby his Re. © wh 
lief mighe de fruſtrat) he Tntrometted, and he was content being relieved, ;, I "p 
reſtore all again with which he Intrometted, This Exception was Found Rele. WW ©, 
vant by the Zords, to Liberat the Deftenderftrom all Acton of Spuilzie, and tg 
Aſſoilzie him therefrom ſompliciter, notwithſtanding of ay vc an the Pur. WM tier 
ſner offered to prove, that any Alledged Diſpoſition that ſhe had made of any W' Þ 
of the Goods, whereupon the Detender Excepted, was only of a Brewing Ca]. Wl ind 
dron, which ſhe had only Set out ro one for Hyre, vs. of lo much Muley i WF £1 


be weekly payed therefore, and upon Bond to deliver the ſame again to th WM 4lll 
Purſuer, afrer the timeof Hyring conveened upon 3 by the which Deed th WV ! 
Excipients caſe, and the Diſpofition made to him, was no ways prejudged,an, mn 

th 


hecould not Alledge, nor condeſcend upon any other of the Goods 1y belle, 
to have been Diſponed by her, and this was lawful for her to do; neither coy] Woe 
the Exception be ſuſtained upon that Diſpofition made to him tor his Relief, | 
give himPoiver at his own hand, without Authority of any Judge,or Magiſtr; 
to meddle with the ſameGoods, ſpecially (eing the ſame was made for his Relic 
and before his Diſtreſs, he could never have Intrometted 3 Likeas he was ney 
Diſtreſt, nor yet is Diſtreſt therefore, nor able to ſhow any Diſtreſs, and 
Law qui rem,quamvis ſuam,nonFure occupat punitur ut invaſor & cadit 4 j wre,qu 
in re habet;And the Purluer baving ſundry Gentlemens Sons in Boording, by i] 
maliciousMeddling with her wholeGear,and pleniſhing of her Houſe,and lez 
ing nothing therein for her uſe,they had deſerted her,ſhe having nothing lett } 
but the bare Walls, which has redaQed her to great Miſery 3 which Reply v 
rejeted, and the Exception ſuſtained, albeit there was no Diſtreſs Alledg! 
Vid. July 19. 1633. betwixt theſe Parties, 


Biſhop of St. Ardrews contra Wylie, Decem. 18. 1633. 
{hemp being a Penſion granted of Vittual, by the Biſhop of St. Andre: 
; in 4:70 1584. Cum poteſtate transferendi, in favours of an Aſligne 
and with Power to that Aſhgney de movoto Aſſign to another, who (hou 


*ter 
| 

Fither 

uen tc 


bruik during hisLifetime; The Penſioner having made his Daughter Aſſigne) WI” (uit; 
who being thereafter Married upon one Wylie a Writer, and ſhe durante wa WY""""g 
trimonio, having made her own Huſband Afſigney to the Penſion, who after" 2:t 
that Aſfignation, obtained Decreet at her own inſtance, with conſent of her" this 
Huſband, of Letters conform to the Penſiony Likeas certain years after thigh bel 
Affignation made to her Husband,ſhe and her ſaid Husband miskenning the firs, \ 
Afſignation, Afigned the Penſion to their Daughter, procrear betwixt them, by tis ? 
the which ſecond deed the Daughter acclaimed the Benefit of the faid Penſion ?r<ju 
during her Lifetimezthe Matter and Right tothe ViRtual contained in the Penl ſelf, 
ON, being Diſputed iri a double Poynding , whether ſhe as Afſigney, or tt dt; 1 
Biſhop ſhould be Anſwered thereof; For the Biſhop Alledged, that the ſaiqhF"® was 
Penſion was become expired, by the ſaid prior Affignation, made by the WifgF* **, 
to her Husband, after which there was no Power by the Penſion, to Aſiign 

wovo, ſpecially ſeing the Husband had obtained Poſſeſſion, conform to bis ALD: Ry, 
fignation, and after his Wifes deceaſe, had granted two Diſcharges of the Duh) ther | 
ty of the ſaid Penſion proprio nomine, and as baving Right in bis own Perſon the ©; 
and whatever Affignation was tnade to the Daughter after the firſt, being keepſWledgi 


ed up betwixt them, to make uſe thereof, as they pleaſed, and to the evider 
intended prejudice of the Biſhop, it ought not to be reſpeRed,the Daughter © 


- 
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the other part, Alledging, that the firſt Aſſignation was null,being done betwixe 
Husband and Wite, inter quos donationes fatte de Jure non valent, niſi morte con- 
frmenturz Likeas this is revocked tacite ( which isſufficient) by the Aſſig- 
nation made to the Daughter, which is done with conſent of the Husband, and 
whoy as Father, and Acminiſtrator to her, obtained Decreet at her Inſtance 
upon that Aflignationy & whatever Acquittances the Father has thereafter grant- 
ed, muſt only be reput as Adminiſtrator to her; ſo that the firſt Aſſignation, if 
1ny were, took never effect, and 1s null in Law, and cannot be reſpeed, as if 
thereby the Penſion were extint. The Lords Found, that the Biſhop ought 
to beAnſwered and obeyed,and that the Daughter the Afligney had no Right, 
ind Repelled her Alledgancey for the Lords Found, that the firſt Aſſignation 
tenuded the Penfioner, that thereafter ſhe could not make any other 
aſſignation to ber Daughter , neither Found they the Poſterior Affignation 
wo be ſuch a Deed, as whereby the firſt was Revocked, in prejudice of the 
Prelat cat jus erat acquiſuturm by the firſt Deed, ſpecially that Hlledged Deed 
the ſecoi.d Allignation, whereby it was Alledged to be Revocked, being 
lone by humfelt, and his Wifealſo, which could not be thought as a Kevocatie 
min Law, that he ſhould be both the Revocker, and the Perſon from whom 
t was Revocked,and being privat Deeds betwixt moſt ConjunR Perſons, which 
hey might uſe and deſtroy at their Pleaſure, and which was not allowable. 
ator. per Aduocaturms Regis & Stuart, Alter. Nicolſon & Mowat. Hay Clerk. 
ſid. June Penult. 1622, Biſhop of Aberdeen and the caſes there cited. ; 


L. Weym contra Stuart, December 21. 1633. 

Here being mutual ARions of Moleſtation Intented betwixt the faid 

\L Parties, before the Sheriff of Perth, which were by conſent of Parties, 
kdvocat to the Lords: And the L-Weym being permitted to mend his Precept, 
ad to turn it toa Declarator, for finding the Property of the Lands, and others 
jbelled, to pertain to him, as his own Property, which AQion being purſued 
this Inſtance and his Sons, who was Fiar, and himſelf Liferenter. The Lords 
found Proceſs, and ſuſtained the Action, at the Fathers Inſtance, who was Life- 
nter, albeit the Fiar was debarred by the Defender by Horning, ſeing the 
kaher Liferenter might ſeek this Declarator upon the Property, that the Fie 
Iren to his Son might be profitable and effeual to him ; and this Aftion was 
Wt ultained, as meerly Peritory, butas mixed with the Poſleſſory; for main- 
airing of the Purſuers Poſleſſion, as be lybelled within his Property, albeit 
le Defender Alledged, and claimed contrair Property and Poſleſhon : And 
this Action was ſuſtained, albeit the Defender Alledged his Property could 
it be Diſputed, except that his Superior, of whom the Defender held the 
ds, wherein he was Infeft, and whoſe Vallal he was, were exprefly called 
this Purſuit, who not being called, his Right could not be ym_—_ nor 
 Prejudged of his Right, by calling of his Vaſlal only, and not calling of 
ulelf, who was only the Juſt party, who ſhould, and might maintain his own 
tht; which was Kepelled, and this Proceſs and Aion againſt the Vaſſal, 
bo was Heretor, was ſuſtained. Actor. Stzart. Alter. Migils Hay Clerk, 
u, Feb, 1.16 31. Williamſon, July 9. 1630. Fiſber, and the calesthere, 


Hepburn contra Hepburn, Fanuary 15. 1634. : | | 

Ir Robert Hepburn being Charged by his Son, and Sir John Seaton his Fa- 
ther in Law , to pay to his Son 20 Chalders of Vifual, conform 
Ue Obligement contained in their ContraR of Marriage, and Sir Robert 
tdoing in his Suſpenſion, that hisSon had promiſed to him, and ſworn by 
th, ( which Promiſe the Father then accepted ) that he ſhould be con- 
TVIth 18 Chalders, and never ſeek more from himz and the Son Replying, 
be was then Minor, and yet is preſently, and now Revocks that promile, 
Tete as 


* _ 
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as done to his Enorm hurt and Lefion ; Likeas Sir Joh: Seaton the Father in © 
Law Alledged, that the ſaid promiſe, for the ſaid Reaſon Alledged by theSon, | © 
was not in Law obligator ; Attour that he was a Party ContraQer, and now W Þ* 
Charger in Favours of his Good-Son, and his Daughter, for whoſe Aliment © "© 
this Proviſion was ContraRted, and ſo his Good-Son could not Diſcharge any lo 
part thereof, ſpecially being done by Contra of Marriage, which is Contrazu | <P 
optime fidei, and the Father could not in prejudice thereof, accept any pro. i 9c 
miſe made by the Son, being then, and yet Minor, without his conſent, who 4c 
was Contra&ter. The Lords Found this Reaſon Relevant to be proven by the 5% 
Sons Oath, albeit then, and yet he was Minor; ſeing it was Alledged to be {worn 
by the Son, and thatit was accepted by,the Father, the Son being the time o C 
the making thereof 20 years of Age; and ſo proximas MaJoritatiz and Founc ] | 
that this promiſe. tended not to his Enorm Leſion, the Cath and Promiſe, ifY Mer 
the Son ſhould confeſs it, being made to the Father in his old Age and Sickneſ; up a 
and who only did retain two Chalders oftwenty, in reſpe& of the AuthentickY Cau 
S acramenta puberum:Cog. ſi adverſ. venditionem,neither reſpeRed they in re tanÞ© ric 
2inuta, where the payment was only to be made,during the FathersLifetime,wh A ta 
was in heavy Sickneſs, and ike ſhortly to die, that the promiſe was not Alledg 8M nent 
ed to be made and Judicially Sworn, but that it was Extrajudicial, berwix{i@ vho 
the Father and the Son; but Found that the Acceptation by the Father oughf cpti 
alſo to be proven by the Sons Oath, and the Son being Sworn, denyed, that thElY ing 
Father Accepted of the promilezalbeit he granted the making thereof,and ſo th(WY and « 
Father was Decerned therein, albeit he Swore he had Accepted of the promil@Y nd it 
Aqor. Stwart. Alter, Nicolſon & Nairn, Hay Clerk, niſed 
Tutor Balmaghie contra Maxwell, January 16. 1634, | kave 
N a Purſuit of Kemoving,of Tutor of Balmaghie contra Maxwell of Cobilex,vgf king 
] on a Compriſing and Infeftment thereon, wherein the Defender Alledgin Defur 
that the Compriſing was extin&, conformto the A@ of Parliament, 1621. ane Vice 
Compriſings, in fo far as either the Purſuer has Intrometted, or at the leaf Crdin 
might have Intrometted with the Mails and Dutjesof the Lands Compriſe@F#be 
and which would extend to as much, as would fatisfie the ſaid whole Sun") pr 
for which the Comprifing was Deduced. The Lords Repelled the Alledgang 
being fo alternatively proponed,and Found,that the Compriſer was lyable Ir 1 
no further for the Landgbur only in ſo much, wherewith he aQtually Introme W 
ted, and was no ways lyable for any thing, wherewith he tnight have Intr@Fnd Py 
metted, in reſpe& that they Found the AF of Parliamers made him onllitrer 
comprable for that, wherewith he aftually meddled,and no further; and thi te Pa, 
in ſuch Caſes, Compriſers are not lyable, upon that ground, as if !hey mig8Mnot 
have Intrometted, and Found, that they are not holden to do Diligence, Wie t, | 
recover Payment, or Intromiſſion, but only that they may ſeck the lame, Witir we 
omit it, as they think expedient, at their own pleaſure, and no otherways. When, | 
this Caſe the Eſtate of the Debitor is very hard, whoſe Lands being ComprileWhieſe 1, 
neither the Compriſer is holden to do Diligence againſt the Tennents, and.P ſnd fo { 
ſcflors thereof, nor can the Debitor have any meddling therewith, being deVWhrre th 
red by the Comprifing, ſo that the Mails and Duties may periſh to all PartQWnſy.,; 
and the Tennents may become Bankrupts without Remedie, And it beH in he, 
further Alledged, that the Appryſcr, that had Intrometted with diverle Yr w. 
Daties, for years Running before the Expiring of the Compriſing, which Wit. .w; 
beit they were up-lifted,afterExpiring of cheCompriſing, yet being for years Wires, 
fore the Expiring, muſt be alike, as if the Intromiſhon had been before the ſat Malders 
And the Purſuer Anſwering, that ſcing the Compriſing was Expired before C 
Intromiſſion, whatever Incromiſſion he had thereafter, was Juſtly his ON ing t 
and he was not Anfwerable therefore, neicher did the 4@ of Parliament i Wer, 
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caſe militat againſt the ſame, The Lords Found this Alledgance Relevant, foun- 
ded upon the Purſuers Intromithon had for the years Duties, owing for years 
before the Compriſing was expired; although they were not received, nor In. 
trometted with, while the Compriſing wasexpired ; And becauſethis [ntromiſ- 
fion extended not to more, noretfeired to the ordinar Annualrent of the Prins 
cipal Sum; therefore they Found it could defalk no part of the Principal Sum, 
and ſo the Compriſer was in no part prejudged thereby,andRepelled the Alledg- 
ance, Actor. Alter. Mow. Gibſon Clerk, Fit. Feb. 11..1636. Col- 
quboyn: July 1, 1624, L. Rankilor, and the other caſes there, for the 2d. Part. 


Horn contra Pow, February 1, 1634. | 

Obn Horn Nottar, in his Teſtament leaves his Writs and Regiſters to one 
Pow, and ordains the ſaid Pow to pay to his Soh George Horn therefore 100 
Merks, which Pow promiſed to do: in this Teſtament umquhile Jobr Horn gives 
up a Debt of owing by him to George Grieve, which George had payed, as 
Cautioner for the ſaid John z And after the ſaid Johr. Horns deceale, George 
Grieve Arreſts this 100 Merks in Power hands, for facisfyirig of that Debt, and 

J obtaines Decreet againſt him therefore, and by vertueghereof recovers pay- 
Y nent. Thereafter Job» Horns Son conveens Pow for payment of the ſaid Suni, 
who excepting upon the ſaid Decreet and payment, The Lords Repelled the Ex- 
eption, and Found that the ſaid Sum was not Arreſtable for the Debt,owing by 
inquhile John Horn to his Creditors, being promiſed to be payed to, the Son, 
ad never being in bojis defun@i , whereby it could be ſubje& to his Debt} 
CY nd it was not reſpected, that the Party Alledged, that the Money was pro- 
vid to be payed for a Legacy of Writs left by the Defun&, who conld nevet 

kave any Legacy effeCtually, which could not be ſubje&to his Debts, ſpecially 

KY king in this lame Teſtament, which bore The Writs to be left for this Sam, the 
SY Þ:tun& acknowledged this Debt, and ſo he could leave no Legacy iri pre- 
SY jvice thereof, which was Repelled, and the Sum Found due to the Son, ac- 
a Yrding to the Promiſe made by the Defender, and not to the :Creditor, who 
-& Lhe could not Arreſt the Writs left ro Pow, no more could he Arreſt the Mos 

KY" promiſed therefore. Actor. Alter. Craig. 


1c Murray contra Oliphants Wife, Eodem die. 

Ir Patrick Murray having obtained Decreet of Removing againſt Mr. 
William Oliphant his Wife, for Removing from the Lands of Midletowr, 
nd Powflat, ſhe Suſpends, that ſhe is Infeft in the Lands and Mains of Uphalin 
Lifrent ( ſhe being now Divorced ) of the which Lands thir ate a partz and 
tbe Party Anſwering, that her Infeftment, albeit bearing The whole Mains, 
12MFzannot extend to theſe Lands,contained in his Decreet, becauſe the ſame bore 
Ber to be [nfeft in the. whole Mains, containing the Lands underwritten, viz, (tor 
Mir were the Words of her Infeftment ) the Lands poſſeſſed by particular Ten+ 
. Whit, ſpecially enumerat and expreſt in the ſaid Infeſtment 5 And true it is, that 
11ftele Lands were not then,nor at any time before Poſſeſſed by theſe Tennents; 
|d ſo ſhecannot claim. the ſame, ſeing be offers to prove, that theſe Lands 
Fere then poſſeſt by other Tennents, vs. | And the Suſpender 
nlwering, that albeit ſome of the Mains wasPoſſeſt by the Tennents Deſign: 
[her Infeftment, yet that was notenough to exchade her from the reſt ; for 
it Word ( viz. Pofleft by theſe ſeveral Tetnents ) is not of that force to 
eaway the Right of the reſt of the Mains from her, ſpecially ſeing by her 
tra of Marriages ſhe is ordained to be provided to the Lands worth 20 
Malders Vidtual yearly, and wanting thir Lands controverted, ſhe will inlack 
tee Chalders Vidual thereof. The Lords in reſpe& of the ſaid Infeftmhent? 

aing the foreſaid Clauſe, viz, Poſſeſt by the ' Tennents ſpecially Defigni 
ten, Found, that the Suſpenders Liferent could extend to no more of the 
Tttt 2 Mains 
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Mains, but to ſomuch thereof, as was then Poſſeſt by the ſaids ſpecial Tennent, 
and could notextend to thir Lands acclaimed, wherein this Defender was In- 
feft, albeitafter her Contra of Marriage; and Found theſe Words (' Poſleſt by 
theſe Tennents ) not to be Demonſtrative, but to be Taxative, and to reſtri& 
her Right to ſomuch of the Mains, as then was Poſleſt by them, and that ſhe 
could have Right to no more ; Therefore admitted to the Defenders Probation, 
that thirLands acclaimed, were at that time of the Suſpenders Infefttment Poſleſt 
by other Tennents condeſcended on,and Repelled the Anſwer made by the $y- 
ſpender, bearing the ſame to be a part ofthe Mains3 for albeit they were ſo, 
yet by the Reſtriction of her Infettment, ſhe had no Right thereto, Scot Clerk, 
Fid. December 13. 163x. L. Whittingham, Feb. 2, 1630, Douglas, 


l 
q 
T 
L. Wedderbarn contra Stuart of Coldingham, and others, Feb. 4, 1634, MY / 
tl 
L 
F 


Ohn Stuart of Coldingham , and Robert Douglas, who was Donatar to 
John Stuart's Literent, and which was Declared, and whereby the 

laid Donatar had alſo Right to the Liferent of the Lands of 
which pertained in Feu to the Li Wedderburn, holden by him in Feu of Col- Pt 
dinghim,through Weddeyburns Rebellion year and day, whereby the Liferent of WM Pr 
theſe Lands fellto John Strart, and conſequently tothe Donatar of the ſaid Jobs FF ret 
Stwarts Liferent,as aCaſuality accreſceing io the Superiorzand conſequently com- il (el 
ing under his Liferent, and ſo pertaining to the Donatar. The ſaid Superior, 
and the ſaid Donatar recovers Decreet, Reducing and Annulling the faid L. of 
Wedderburn his Feu of the faids Lands, upon the AF of Par l:ament,tor not pay 
ment of the Feu=duty 3 which Decreet being deſired to be Reduced at the In-F 
ſtance of the L. Wedderburn upon this Reaſongthat no ſuch Sentence couldbeen 
ſought, norno ſuch Aion purſued, at the [nſtance of Fohn Stxart, becauſe theff 
ſame was only competent, by vertue of the Alledged Right of Superiority of the 
faids Landsz And it was verity, that before that Purſuit, he ceaſed to be hi 
Superior, info far as he had Refigned all his Kight cf the Superiority long be] &(fi 
tote that Purfuit, in His Aajeſties hands, to remain with the King petperuallyfF Prop 


in all time to come, and fo that Purſuit being an Accident;befalling to the SURF not 1 
petior, and he not being Superior, the Decreet Recovered by him; ought tl rene 
fall ; And the King's Thelaurer and Advocat Compeared, and concurred wity 6 A 
the Purſuer, and Infiſted on this Reaſon : And the Defender Alledging, thalF the 1; 
this Reaſon was not Competent to the Party, and the King had no Intereſt t 

Purſue or Concur, becauſe the King Purſued not this Cauſe Principally, ang 
it could nct be ſuſtained by the Concourſe of his Officers 3 Attour theKing ha () 
a Benefit by the ReduQion of the Feu, for thereby the Property of the Lana 1... 
did belong to him, by John Starts Reſignationz whereas if the Feu [toda £... 
and the Decreet Keducing the ſame ſhould fall, the Kirg would get nothing; ? 
but the Feu-duty allenarly, which Alledgance was Repelled, and the King ,, hy 
concourſe ſuſtained, and the Reaſon Found Relevant, to Reduce that Decree who y 
obtained by the Superior, after he was denuded of his Superiority, in favours iſ... 
of the King, as ſaid is. And the Defender further Altedging, that this Decre np, cl. 
could not be Reduced, albeit Fohr Stwart were excluded, (eing it was Kecove Stappl 
ed atthe Inſtance of the Donatar to Joby Stwarts Liferent, to whom this Cai; Hei 
ality of his Vaſſalls Liferent fell, and which accreſced to the Donatar, whong, , Inf 
obtained Declarator upgn that Liferent of the Vaſſals, upon a Purſuit mov Reduct: 
at his Inſtance therefore, before Joh Starts Religoation of the Superiorihlt | | 


ſothat the Donatar had competent Aion to Purſue that AQion for ann 
ling of the Vaſſals Feu , ficklike as the Superiors ſelf might have done bel 
the Reſignation 3 for his Liferent being Gifted and Declared before the 

Fgaation,it gave the Donatar the fame Right,as if the Superior had Diſpor 
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that Caſuality to him before Reſignation, guo caſ# theſubſequent Reſignation» 
nor no Deed done thereafter by the Superior, could prejudge the 'Donatar, 
and therefore the Decreet ought to ſtand at his Inſtance, atleaſt the Feu ſhould 
fall or ſleep, during the Vaſſals Lifetime; The Lords Repelled this Exception, 
and ſuſtained the foreſaid Reaſon alſo, at the King's Inſtance, as ſaid is, againſt 
this Donatar, for Reducing of this Decreet cantroverted, in ſo far as it was 
obtained at this Donatars Inſtancesfor the Lords Found, that Atoris,for annuk 
ling of Feus, tor not payment of the Feu-duty,were not proper to be Purſued 
by the Donatar of the Superiors Liferent: Theſe Attions being of that kind, 
que ſapiunt naturam rerum Hereditariarum, which were not Competent to Do- 
natars of Liferents, whoſe Rights being Temporary, could not produce fuch 
Actions againſt the Vaſſal, totake away his Property; neither was it ReſpeRted, 
that the Donatar reſtrifed the Sentence to have effe& only during the Vaſſals 
Lifetime, ſeing the Feu could not fall upon that Reaſon, of not payment of the 
Feu-duty for that ſpace, and thereafter revive again, the Cauſe being per- 
petual, and might be only urged by him, who was capable to bruik the 
Property, as the Donatar was not, who having, by vertue of the Right of Life- 
rent, good Right to the Maills and Duties of the Lands, or to Remove the Polk 
eſſors therefrom,could not conveniently ſeck this Declarator of nullity, toen» 
dure, during his Right only, as he retrinſhedit, ſeing he might atrain to the ef- 
FH «& of that, by vertue of his ſaid Right, by which he had the ſole Power of the 
FF Land; and the whole Cotnmodities thereof, during that ſpace; and it- was not 
TY £11 Compatible to ſeek the full Profits of the Lands, as he had done, by Re- 
covering of Sentences therefore, and alſo to ſeck the Feu tobe annulled, for not 
$Y payment of the Feu- Duties, which Feu-Duties the Rebel could not pay, being 
$Y excluded from the Lands by the Donatars Right, and which were ſon effea, 
iS) r:ther lyable to be payed by the Donatars ſelf, who either might recover Poſs 
I {fon of the Lands by Law, or it the Rebel did Poſleſs, might Compriſethe 
J Property therefore, And therefore the Lords Found, that the Denatar could 
J rot in Law ſeek any ſuch Afton of Nullitie, for #bi, datur& Competit ordinariune 
remedium ex Jure as here, non recurritur ad extraordinayium. Actor. Advocates 
& Nicol/on. Alter, Stuart & Craig. Gibſon Clerk. Vid. July 24. 1632, Rule, in 
the laſt Part of that Decitfion. 


Gilhagie contra Wairdrop, February LA i624, 5... re 
Ne Gilhagie, for Debt owing by umquhile Wajrdrop, having 
obtained Decreet againſt WardrIf's Son; as lawfully Charged to enter 
Hur to him, and having Arreſted the Maills and Duties of his Lands there- 
fore, and having obtained Sentence to make the ſame furth-coming, and alſq 
having Compriſcd the faids Lands from the faid Son, as Charged to Enter Heir 
this ſaid Father, who was Debitor, and thereupon being Infeft,the Tennents, 
who were Decerned to make the Maills forth-coming, Suſpend , that they: 
were diſtrefſed therefore by the Creditor, and alſo by the Son, who Compeare 
ing, claimed the Maills, as due tohim,who was Infeft in the Lands by Haſp and 
Itapple,as Heir to his Good-fir,and not to his Father, likeas he Renounced to, 
de Heir to his Fatherg and the Creditor opponing his Sentence, Compriſing, 
nd Infefrment, which he Alledged could not be taken away' this way without 
Reduction,ſeing hisRenunicing to beHeir,might well hitiderPerſonal XECULION, 
ut could not ſtay any Real Execution. The Lords Found the Soris Penang 
Relevant, that he Renunced to be Heir to his Father, and that he. as Intefc 

Heir to his Good. fir, and received the fame in this Place, by w y0f 86 N 
ln, and Double Poynding, without neceſſity to Reduce King tit Kenund- 
Won to be Heir, was Found ſufficient to ſtay ll Executiorh, both Fla 
+; Tttt 3 | onal 


Li 
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ſonal and Real,againſt the Son, for all things which he bruiked, and pertained 


to him otherways than as from his Father, ſeing it was never Alledged by the the 
Creditor, that ever the Father was Infefc in the Lands Compriſed. Scot Clerk; 


. 

Vid, Decem. 12, 1635. Rowan, and the Caſes there. = 
Caſſinbro contra Irvin, February 11. 1624. cia 

Ne Caſſinbro a Flaming Purſues Captain Irvin, for payment of 5co pounds tha 
Flamiſh, conform to his Bond granted to him thereupon 1n amo 1624, i by 

and whereupon Purſuit was intented, 1n anno 1631, which ſenſyne lying over, MY it v 
was now again wakened, wherein the Defender Alledging the Bond was null, F gre 
becauſe it wanted Witneſſes inſert therein; and the Purſuer Anſwering, that AY tha 
this Alledgance ought not to be received againſt a Bond made out of Scotland, MI to, | 
and granted in favours of a Stranger, remaining 1n the Low-Countries, where YN Gb 


ſuch Bonds are valid,albeit wanting Witneſles, Likeas he offered and referred to 

the Captains Oath, the verity ofthe Subſcription, to be his proper hand-writ, bY * 
and alſo that he was Debitor of the Sum, the time when he Subſcribed the F A 
Bond;and theDefenderDuplyed, that that was not enough, unleſs he referred BY jt; 


alſo to his Oath, that the Sum was yet reſtand owing unpayed. The Lord; _ 


Found, that they would not fupply this nullity, Alledged againſt the Bond,viz, KF prea 
of wanting Witneſſes, except that as the Purſuer referred the verity of the Sub- BY jj111 
ſcription,&Truth of theDebt,at the time of the making of theBond to hisOathy | othe 
ſo alſo, that he referred,and that the Defender ſhould alſo therewithDepone by upo! 
the ſame Oathzif the Sum was yet reſtand unpayed or not,and Found that the ing 1 
Defender oughtnot to be Compelled, to depone upon the one, without con- FY tt 
fideration of his Declaration, which he was Found he ought and might de- tey 


clare upon the other, viz, It it was yet reſting, owing, unpayed-: [n reſpe&that Uter 
theLybel bears, that he was Debitor by his Bond in the Sum therein contain- but « 
ed, and that it was yet reſting owing unpayed, ſo that he ought to ſwear upon Parti 
the whole Lybel conjun&ly, and not to divide the ſame, in reſpect of the Al- ber [ 
ledged Nullity ofthe Bond; and this was alſo Found, albeit the Bond wasmade FF Y of $y 
in Flandrs, and to a Flaming, and not betwixt Scotsmen, AGor. Mowat, there 
Alter, Nicolſon. Gibſon Clerk, Fid. Feb. 14, 1633. Rankin,and the Caſesthere 
cited, Feb, g. 1631, Barreps. | 


N 


Drummond contra Captain Rollock, Fodeme die. Pa 


He Lady «4thol having borrowed 1000 merks from the Lady Burgh, WJ %r 4 
ſhe granted to her a Bond thereupon, with a Blank for inſerting the FW vithi 
name of the Creditor,to whom it ſhould have been payed. This Bond being AC whict 
ligned by her, and delivered to one Alexander Drummond, who inſert his ow ed by 
name therein, and Charged the Lady «Athol, and Captain Rollock her Husband Land 
forthe ſame ; who Suſpending, that the Bond was Blank the time of their Sub Excip 
ſcription,and the Sum pertained to the Lady Burgh, from whom they borrow Land, 
ed it, at che which time ſhe was clad with a Husband, who yet lives,to whom piece 
the ſame muſt appertain,and in whoſe prejudice the Lady conld not Aſſign tha fide: 
ſame, nor any other name could be inſert therein, to prejudge his Right theregiſ contre 
of, And the Charger Alledging, that the Lady and: her Husband, by a volung Land 
tar ſeparation made betwixt them,of their mutual conſent wereDivorced. Like lhe D 
as the Husband, in reſpe& of that ſeparation, had given her a certain SUM batior 
Money for her ſuſtentation 3 of the which Sum this Sum now Acclaimed is WI nd it 
part, and ſo the Husband can have no Intereſt to claim any part of this Surf Wine 
eſpecially ſcing this Charger had furniſhed her for her Aliment, as much Fever 
4$ Or 


would exhauſt a great part of thisSum; and the Husband compearing by | 
Procurator, —— with the Suſpender, and affiſted in the Reaſon wif be a 
him, The Lords Suſpended the Charges raiſed by Drumwwond upon his Bonde 


=. 
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and Found the ſame, and Sum therein contained, to pertain to the ſaid Husband, 
and that he had Kight thereto; and that the Wife could not make any Right 
thereof, or inſert any name in the Bond to the Husbands prejudice, the Mos 
ney being acknowledged to be hersz and Found, that this voluntar ſeparati- 
on butwixt Man and Wife, notbeing lawfully authorized by a Legal. and Judi 
cial Sentence, « ught not to be ſuſtained, nor allowed, and therefore Found; 
that no Deed depending thereon, whereby any Moneys were provided to her 
by her Huzband, ought to be <ffeQual, but was altogether null, when-ever 
it was drawn in queſtion » And whereasit was Alledged by the Charger, that a 
great part of the Money was applyed for the Wifes Aliment; They Found, 
that being condeſcended, and awtully qualified, ought to be allowed pro tan- 
to, to produce Execution to the Charger for the fame. Acor, Stzart, Alter. 
Gibſou Clerk. Fid. 14 March 1634. Gib, 


Las Barns contra Jean Guill, Eodem die. "2m 2 
YA Sentence obtained before the Commiſlar of Aberdene, holding the De- 
fencer as confeſt, was Found null, becauſe it was given the time of the 
Y jtting of Parliament , in which time it was Found, that no Judge could pro- 
cd in any part of the Kingdom: For the Parliament futing, which was the Su. 
F pream Court and Convention of all the Eſtates.and Proclamation being made to 
Y ihe Liedges thereof, all the Liedges were thereby freed from appearing in any 
other Judgmenteplace,and might in reaſon attend the Supream Court, and wait 
upon the Ordinances and Laws there to be made, the extent of that Court be- 
Ing univerſal, and reaching to all the Subjects 3; neither was it ReſpeRed, that 
both the Parties were Women, whereby it was Alledged by the Charger, that 
ttey had neither neceſſity toattend, nor was there probability that they ſhould 
attend at Parliament 3 For it was Found, that no Judge ought thei to fit, 
luttar all Judgments and other Courts ſhould be filent, during the time of 
Parliament 3 Tt erefore they Reponed the Defender, who was Suſpender, to 
ter Defences, as the Decreet were not given, to be proponed in the ſame place 
ofSuſpenſion, without neceſſity to put the Party to any other new Purſuit 
lberetore. AQor, Oliphant. Alter. Heriot, Hay Clerk. 


contra Feb, 12. 1634, | 
| IÞ a Purſuit of Removing from a piece of L3nd, clairtied by the Purſuer, as 
4 I Part and Pertinent of the Land wherein he was Infeft z wherein the Defen= 
J dr Alledging, that it was Pertinent of theſe Lands w herein he was Infeft, 
within ſuch particular bounds, ſpecially Deſigned in his Infeftment, within the 
which Bounds and Marches the Land controverted lay, and was ever ſo bruik- 
&dby him And the Purſuer Replying, that this piece of Land lay within his 
Land wherein he was Infeft, and was feverally and diſtinaly known from the 
Excipients Lands : Likeas there was a Dyke which diſtinguiſhed the Purfuers 
JLands from the Defenders 3 within which Dyke the Purſuers Land, and this 
I piece controverted Jay on the one ſide, and this Defenders Land on the other 
ide: Likeas alſo the Tennents of the Defenders Lands, who poſleft the Lands 
I controverted, payed to the Purſuers Predecefſors Maill and Durie for this 
Land now in queſtion divers years together, at the direQion and command of 
the Defenders Predeceſlor. This Reply being adn-itted to the Purſuers Pro» 
bation, at the Term offigned, Witneſles being produced to prove the ſame; 
nd it being queſtioned, it the direCtion and cor mand ought to. be proven by 
Wimeſſes, as this Defender Alledged it ought not. to be,but only oughe to be 
proven by Writ, or Oath, The Lords Found, that this direQtion or command 
vas only probable by Writ, or Oath of Party, and that Witneſſes ought not 
beadmitted, nor received, to prove the ſame, Gibſon Clerk. | ER 
Tttt 4 Baillie 
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The Baillie of Melros contra Darling, Eodem die, | her, 1 
Ne Darling being conveened before the Baillie of the yp of Melrog) Purſu 
at the inſtance of Fohn Tait and the Procurator-fiſcal, for wounding of iſ ® ſu 
the ſaid John Tait,to theeffuſion of his Blood 3 and the Fat of Blood and Bloog. I *” as 
wyte being referred to the Defenders Oath, Andrew Darling being then pre. other 
ſent in Court, and refuſing to give his Oath thereupon, Decreet was given a. allo c 
gainſt him, ConviRting him, and therefore Unlawing him1n a particular Sym, ſer C 
for Blood and Blood-wytez which Decreet being Suſpended on this Reaſon, Wl *> P 
that the ſame isa null Sentence, ſeing that the Party is not in Law holden tz MW "*""' 
Swear upon a Criminal FaR, and the Judge ought not to put it to his Oath, Ml "*! 
but only ought to have tryed theſame by an Aſſize, and neither by Oath, no g 
yet by Witneſſes; for Witneſſes might have been produced before the Inqueſt, WI" 
to inform them, but the Judge could not try it by Witnefles 3 and the moſt WI ve 
thatthe Judge could do in ſuch a caſe, was to Unlaw for Contumacy, and not Fid. 7 
for the Fat. The Lords ſuſtained the Decreet, notwithſtanding of this Rex- 
ſon, and Found, it might be tryed by the Parties Oath (or by Witneſſes, a 
ſome thought) ſeing the Party was perſonally preſent , and for refuſing to 
ive his Oath, they Found the Sentence well given 3 for he was not purſued 
- Life or Member, to incur any Criminal Cenfure therefore, but only for a 
Pecunial Unlaw, which being tothat end, might be tryed by his Oarh, and in 
Facts Clandeſtinly done in the night, or where there are few or none to qualifie 
the ſame, tryal by the Parties Oath, with no reaſon ought to be refuſed, as is 
uſually done before the Lords of Secret Council. ARor, Trotter. Alter: 
Vid, Penult January 1622. Fohnſtoun, & 24 July 1633. Dickſon ,, 


Orr contra Watſon, Feb, 15, 1634- 

Y Contrat of Marriage betwixt Peter Orr and Elizabeth Watſon, Jobn Wat- 

ſor Father tothe ſaid Elizabeth, is obliged to pay a Sum 1n Tocher with 
herto the ſaid Peter Orr 5 Fanet Orr Daughter of this Marriage, being Execu- 
trix Confirmed to the ſaid Peter, Purſues the ſaid El;Fabeth her own Mother, 
as Succeſſor to the ſaid Joh» Watſon her Father, poi? contraFum debitum, to pay 
the ſaid Sum to the Purluer ; tor after the Contra&t of Marriage, the ſaid Johr 
Watſon, who was obliged in the Tocher, having no Bairns but this Elizabeth 
Watſon, who was Defender, and other two Daughters who were begotten by 
him of a prior Marriage, whereof the one Compeared in this Provek.end RE» 
nounced to be Heirto her Father, and the other Daughter was dead, leaving 
ſome Bairns behind her, who were not Conveened to pay, but were Beggers, 
and had nothing by their Father,the ſaid John Watſon having Diſponed all his 
Means, Lands and Goods to this Daughter, begotten in the ſecond Marriage 3 
and ſhe being conveenedto pay ſolely, as Succeſſor to her Father, asfaid is, poſt 
ContraGum debitum ; [t being queſtioned if ſhe could be craved to be Decerned 
in ſolidume for the whole Debt, ſeing there were other two Siſters, who =yy 
be Co-heredes, and who ought to be Decerned for their parts, and therefore 
that this Defender could not be Decerned as lyable for the whole is ſolid»; 
for none could be conveened as Succeſfor poit ContraFum debitum, but ſuch a 
perſon asmight totally repreſent the Defun&, and be Heir to him. And trus 
It is, that the Defender Alledged, that ſhe could not be Heir to him, but only 
one of three Heirs, there being three Daughters , as ſaid is: therefore ſh 
could not be conveened as Succeſſor to her Father, to whom ſhe could not 1N 
Law totally ſucceed : And albeit it were true,that ſhe were Infeft in all her Fa- 
thers Means, and that the other two Silters had nothing by their Father, yet 
ne; > a8 to be Legally Conveened and Diſcuſſed, after which Diſcuſſing 
the Purſuer might uſe any other Remedy of Law,to makethis Defender lyabl 


aFione in rem, for Repeating of the umquhile Fathers Goods and Lands = 
, 
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her, upon the AQ of Dyyoury, br otherwiſe, as ſhe beſt might, but not by this 
Purſuit to conveen her,as Succeſſor to her Father in totume, to whom ſhe could 
pot ſucceed totally, but as one of three, /This Alledgance was Re lledyfor the 
Lords ſultained the Action againſt her 4» ſolid#m for the whole Debt, albeit the 
other two Siſters were not conveened as Heirsor Succeflors(and yet they were 
iſo conveened as Heirs and Succellors in the ſame Proceſs), ſeing the one Si-"- 
ter Compeared by her Procurator, and Renounced to be Heir, and the other 
was poor , and had nothing z neither could the. Defender qualifie, that the 0- 
ther two Siſters had ſucceeded, or might have ſucceeded to any, thing by the 
fathers deceaſe : And this Defender was not conveened hoc nomine as Heir, but 
$ſhe who had acquired all her Fathers Lands and. Eſtate poſt contrau dels. 
kw, ſo that there would never be any other Heir: portioner, who might be 
conveened as Heir or Succefl.r, AQor. Gibſon. Alter. Maxwell. Gibjon Clerk, 
rid, 7 February, 1632. Hume, and what is marked to bedone there betwix: 
L Lawers and Dambay upon the 9 . of March 1637. whereto» Mr Alex 
wder Gib/on Clerk, P uttuer there by the Kings Advocat, $1uart & Nicolſon els 
ber, Revs per Lermonth, Burnet,Gilmor,& Nicolſon younger, Yid 21 March 1634: 
kewixc the ſame Parties,viz Orr contra Watſon. 


L. HMoncktonn contra Lo. Teſter, Eodem die. , 
He Landsof being __ by the Lord Yeftcr toumquhile Hay of, 
Monckionn, tobeholden of him, who thereafter Setting them in Feu ta 
1$ub-Vaſſal, to be holden of Monckrown, for payment of a Feu-Uuty, who is 
kf fr, and thereafter in Polleſſion, by vertue of this Feu: Thereafter Monch- 
kn Diſpones his Right of theſe Landsto another, from whom the ſame is Ap- 
w{ed,or for his Debt Adjudged againſt the ax pearand Heir, being Charg-» 
«dtoenter Heir, and Renouncing - The Creditor, to whom the ſame is Adjudg- 
d and his Aſfigney Charging the Lo. Teſter to enter him in Moncktouns place, 
who was his 1mowediat Vallal, and who had Diſponed his Right, which was - 
\djudyed, as ſaid is , which the Superior was content to do, he getting a years 
Ducy of the Land. And the Charger Alledging, that he could give no,more 
br bis Entry. but one years Feu- Duty, which was payable by the Sub» Vaſſal 
bihe Lo T: fters immediar Vaſlal, ſcing by his Adjudication he would get no 
torein tire to come but only that Feu- Duty , and he ought to give no more 
an he would obtain himſelf, This Alledgance was found Relevant, and the 
lyds Ordained the Superior to, Enter this Party in place of bis Vaſſal,he pay- 
hy the Feu- Duty, which he would obtain from the Sub. Vaſſal, and Found, he 
Wght to pay no more for his Entry 3 neither was it reſpe@&e+, what the Superi- 
"Alledged, that he was not in Law holden to know that Sub-Feu, Set by his 
Vaſlal;being done without his conſent,and ſo to his prejudice,eſpecially where- 
v1his Charger had obtained alſo the Sub- Vaſlals Liferent, he being at the Horn 
Jear and day, whereby he bruiked the whole profit of the -Land, 6r might 
Iruik it, and ſo had no prejudice to pay a years profit of the Land to the Supe» 
or; Which Alledgance was Repelled, pore bur Caſuality .of the Sub-Vatla)s 
ferent could fall to none but to the Sub. Vaſſals immediat Superior, and net to 
lis Superiors Superior, Likeas the Principal Vaſſal Set the Feu to the Subs. 
aſlal,at that time when he might do it by the Laws of the Realm,and at which 
ime theSuperiors conſent was not in Law requiſite thereto, Actor. Sjnart, Alter, 
yn Hay Clerk, Yid. 29 March 1636, Lo. Elphingſtoun, 9 March 1639. 
L Almond, . AY BY 
Davidſon contra Fack,, February 22,.1634,, 
4 Ne David(en conveened one Fack in Dendee,as Heir to his Father, anpgher 
JJ Fack;who was one of the Tutors to the (aid Purſuer, to make paymepe 


4 


6 pounds, intiometted with by the ſaid Tutor, wich the Anklaltent.6y A 
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fince,conform to the faid umquhileTutorsDifcharge,upon the receipt of the ſaid 
Sum from the Purſuers Debitor, vis, by the ſpace of 25 years by-paſt, ſince the 
Date of the Diſchargez Wherein the Defender Alledging, that hecould nothe Ml *! 
Conveened is [olidwm for the whole , becauſe the Puriuer had two-Tutors gi. WM * 
ven conjunaly, likeas the Acquittances were Subſctibed by them both, And IO © 
therefore he Alledged, he could only be lyable for his own part, and the other of 
Tutor ſhould be ſabje& in the other halt, ſpecially feing he was the Purſuers MI '"! 
own Uncle, 'The-Zords Fourid, that the Purſyer might Purſue any of the Ty- 
rors as he pleaſed ix ſol;dum for the whole Debt received; For any of the Tutors 
omiflion woutd make rhe Tutor lyable for all , far more their Inttomifſion, WM © 
without neceffity ofDiviſion; And inreſpeR theDetencer che time ot his Father Wl '** 
( who was Tutor) his Intromiffion, wasonly 2 Pupil of ewo years old, and 
thar his Father died immediatly thereafter, and that his Father had nor theex. 
erciſe of the Office of Tucory, but 6ne year on|y,antd that he could not be xc the 
quaint thaf his Father was Turor, norwhar Deed he had done as T utor, and ſad 
thar chere was no Parſuit moved ageinſt him all this time theſe 25 years by. 
paſt, bur only within theſe 2 or 3 years laſt by: paſt, Therefore the org Found, 
that he was not ſubje to the Purſuer'in-avy Annualtenr, for the Sum receiy- 
ed by his Father as Tutor, as ſaid is, except only tor the Terms and ſpace fince 


he was Citedin this Aion, viz, by the ſpace of two or three years, but for ne Con 
other Term or year preceeding; And therefore Aſſoilzied him trom all pre " > 
ceeding Terms : And fo this Priviledge of _— or Privilegiatys, wa the © 
Found conſiderable againſt another Minors Albeir this Cauſe has no Aﬀoiryil © * 
with priviledged Cauſes, tending only (25 is requiſite jnall Law ) that Minor ſeci; 
Moneys,received actually by their Tutors, ſhould not be keeped trom the Migh ** 
nors idly; And that the miſchance of the Tytars Neath ought not to prejudg wes 
him of the ordinary Benefir in Law of Turor Compts z Put the Ceſſation mo ſing 
ved the Lord; to Aſſoilzie trom the bygone Annnalrenets, Afor, Alcer8Y T- 
Rolleck, Gibſon Clerk, Yid. February 24, 1627, Guthrie. Fuly 18, 1635, Dign: 
Edmiſloun, Fanuary 29, 1631, Hume and the Cales there, 7 0 

Hume contra Humes, March 4.1634, Wor 
| frm Hume of Coldingknows Parſues Action of Redudtion agaſnſt the tw thsT 
.J Laughrers,the only Bairns alive of umquhile Alexander barl of Hume, ang: 
againſt Lo, Down and Lo, Maitland their Husbands, tor Reducing of a Sentence; "as 
obtained by umquhile Fames Earl of Hwme,the Detenders Brother by the which... 
Sentence the Contra was Reduced, made berwixt the ſaid umguhile A/ex4na I; T% 


E. of Hume & umquhile L,ColdingknowsGoodfir to this Puriuer,and allo betw! 
thePurſuers umquhileFather, whereby the Earldom of Hume wasT ilzied to & 
ſaid Father and Goodfir, and their Heirs-Male, failing of the Heirs- male go 
ren by the ſaid nmquhile 4 lexender Earl of. Hwme his own Body z And lo th 
Living of Co/dingknows was Tailzied to the ſaid umquhile Earl of Hume, a 
ing of Heirs- Male ot their own Bodies: And both the Patties by this Contr 
were obliged codo nothing to prejudge that Tailzie,or whereby their ſaids 51 
ceſlors ſhould not ſucceed to their ſaids Livings, except ſo far as concernec 
certain ſpecial Sum agreed upon,with the which it was permitted tothe Pat 
hinc inde to burden theſe Lands reſpe&iv?, This Contract being defired t0 Wh. 
Reduced at the Inſtance of umquhile .41exander Earl of Hume, Party Contragl ain 

er,and he dying after Intention of the Action, before Litiſconteſtation,and th : 
after the ſame ARion being Transferred in umquhile Fames Earl of Hume 
Son, and his. Tutors atjd Gutarons #3;vd, and inthis row Purſuer a5 Hel 
his ſaid anquhite Pather, who was 'Doecaſt fnce rhe: got the prit 
pal Aﬀion, and che ou my Cauſe being Wakaed, anti lafiſted 00 
twixt theſaids Partirs, and aHo Walkated'againſt oltl Coldinghnas 5, 3oX 
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tothis Purſuer, againſt which Coodfir the ſaid principal Cauſe was firſt Tntent- 
ed, and who was living the time of this Sentence ReduQtve, which is now cra» 
yed to be Reduced: the Reaſon whereupon the faid Contra was Reduced bi 
that Sentence, was, becauſe the Contra contained a mutual Tailzie, as aid is, 
with the toreſaid expreſs Clauſe, That wone of the Parties ſhould do any thing, 
2s ſaid is, 10 others prejudice therein, And (o that being the final Cauſe there- 
of, the tailzie of any ot the Parcies in fulfilling their part, and the Contraveen- 
iog thereot ought to Repone the other Patty againſt the ContraR, anc pur him 
in his own place againſt the ſame, whereupon he Subſumed, that Coldinghnows 
had fai'zi. d, and fiuce the ContraQ, had Sold all his Lands Itreceemably,and had 
contracted Debts, by the which all his Lands might be Comprylſed, and ſo had 
ttndred h:m({clt altogether unable to tulfil h:s part, which was the final Cauſe 
of the Contra, T his Reaſon in abſence of the Parey, was Found Relevant 
znd proven, and the Centrat Recuced, and the Earl of Hume R eponed aga,nſt 
the ſame, which Decreet was now defi:ed to be Reduced, after the Death ot the 
hid umquhileFames Earl of Hame,the only Heir-Male of the (aid Earl Alexander; 
rho was Contracter, as ſaid is, and whereby the ccndition of the Contract bee 
zan totakeeffeCt in the perſon of this Putſuer, the Heir of the other Party 
Contracter: The Reaſon of which Recuttion was, that that fiſt Reaſon of Re- 
tion was not Relevant i jure, for the one Patties tai'z.e in his part of the 
Contra, was not a.Reaſonir jwre Relevant tro Repone the other Party, and fo 
to Diſſolve the Contract, there being no Iiritanc Clauſe therein, but only that 
the other Paity had in Law Action Competent againſt the other Party break- 
t, and his Hens, for Implement of the ContraR,or for Dammage and Intereſts 
hecially ſeing that Mutual Tailzie made by Col/dinghnows ( againſt which ir 
ns then fiſt Lybelled, he had Contraveened by Burdening orSelling the Lands, 
x laidis ) was not the final Cauſe of the Contra, as the Reaſon buire, there 
king cther Cauſes by the ſaidTai!z.e, viz, that the Earl of Hume made the 
ſadTailzie for preſervation of theHonour ot the Houſe of #ume,and the antient 
Dignity and Eſtate thereot, and that it might remain with the Name of Hyme, 
ud for great Gratituces done to the Earl, by the Earl of Dumber; And albe« 
te had ſubjoynec alſo theſe Words (tor the Cauſes under- written ) in the 
Words of the Contra, yer that ought to be underſtood but as a fiznification 
thsT hanktulMind,znd not that the other PartiesTailzying of his Lancs ſhould 
live been the only final Cauſe of the Earls making of the Tailzie, as the Rea- 
kn beats; W hich Reaſon being Conſidered by the Lords , they Found the 
kme Relevant, to RKecuce the firſt Sentence RecuRive, and Found, that 
the Lords themſelves were Judges Competent to Confider of the firſt 
Reaſon RecuRive , if it was then Relevant or not, andit it was proven or nor, 
y that Contra, that the Mutual Tailzie was the final Cauſe of the maki 
tithe Tailzie by the Earl of Hameupon his part or not, And Found that they 
tiebr Diſcuſs that Reaſon now in this Proceſs, if itwas Relevant and Proven, 
8 the Lords by this firſt Proceſs had Found the ſame Relevant & Proven)the 
inding whereot (-ſeing 1t was ſo Found and done in abſence of the Pa:ty De, 
der . 7] he Zords Found to be no impediment in this ſecond Inſtance hut that 
t might be Found otherwayes, if wy ſbould find Reaſon (o todo, albeit the 
me Reaſon did Confiſt #» jure 3 and whereby it might be thonehe, that tha 
noge which Found oncea Reaſon { being,zn jure,) Relevant,could nor find 
ain to be Jrrelevane,albeitchat fame Contract being conſidered then-by che 
Rage , was Found to prove the Mutual Tai'zie to be the final, Cauſe , can- 
t now be uſed ro prove the contrary, ſeing the (aid Sentence, and Zitiſcon- 
fation ſo finding, cannot hinder. to Examine and T1y in the ſecond Inſtance 
t was well done there z* And _ the Lords Found they mighrand ought 
uuUy 2 to 
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to do, without any Imputation to the Judge in the firſt Sentence, ſeing it wy; 
given, (parte pon comparente,) 10 which Courſe of Proceſs in abſence of Defen. 
ders, the Judges their Decreets are not ſo exaRtly Examined, as when both pr. 
ties Compears, And the Zords after mature Deliberation, having Confidereq 
ot this Reaſon, and the toreſaid firſt Reaſon in the firſt Inſtance, They Fong 
that Reaſon no wayes to have been Relevant to have Reduced the foreſaid Con. 
tra&, and therefore they Reduced that Sentence ReduQtivez for they Foung 
that the Contraveening of their part of the Contraft, by this Purſuers Father Ml | 
and Goodſir, who were Contracters qn the one fade,(as the Reaſon bears) wy Wl + 
no cauſe to Repone the other Party to the Contract ; Bur the moſt thatn Ml 1 
Law might follow upon the doing ot contrair Deeds to the Contract, was on. Ml | 
ly to ſeek Implement thereof, orelſe Dammage and Intereſt for not Implement, MI * 
and no further, and that a mutual Contract being once pertecred, could not be Ml 1 
Diflolved by a breach done by the one party, bur only by conſent of both: Ang 
alſo they Found, that the foreſaid Contract, bearing, 7 o be made for the Cave, 
within mentioned, meaned not that theTailzie made by Coldingknow's was the fi 
nalCauſe, fo: which the otherTailzie was made by theE, of Hume; T hetetote they 
Reduced,as ſaid is, T his Decreet was given,the Defenders being abſent, for atter 
they had compeared & proponed ſome Defences.viz. Dilatots, that the Reaſon 


of the Summons wasEiked, Altered,and Mended in Subſtantial Points, in reſpecr WM qui 
whereof the Procurators tor the Detenders, viz, the Kings Adwocat and 5t9-MY tor 
arr Alledged, that they ought not to Anſwer, until they were of new Sum-WM þ: | 
moned, and which Alledgance was Repelled, and a ſhort Day, viz, ten dayesM 4cq 
thereafter was Aﬀfigned to them, to Anſwer to the Summons, and xeaſon asf Rig 
it was Mended, thereafter they paſt from their Compeatance, and rhe SenteuceY (lai 
was given, the Defenders not Compearing, Actor, Nico/ſon & Craig, Alter, ſets 
Gibſon Clerk, Vid, Fanuary 14 1631, Sharp. Lanc 
Whitefeord contra L, Crachlaw, March 5, 1634, foun 

N a Double Poynding betwixt the Donatar of young Crachlaws Liferent Vulpe 
Eſcheat, and Crachl/aws Creditors, which of them ſhould be Anſwered off "*<c 

a yearly Duty adebted to the Rebel, wherein the Creditors claiming prefe te C 
rence to the Donatar, becauſe the Donatar had given Bond at the time of c which 
Acquiring of the Gitt to the Theſaurer, that the ſame ſhould not be prejudic Heret 
al to the Rebels Creditors: And the Donatar Anſwering, that that Bond cat Comp 
not be extended in favours of any Creditors, but to ſuch as were Creditors t pal.& 
time of the Gift, and not in favours of any Creditors, who had Acquired the 9! 
Bonds fince, The Lords Repelled the Alledgance proponed for theſe Cred _ 
lowe 


tors , ſcing theſe Bonds and Obligations were long after the date of the (: 
Gift and general Declarator; for they Found that ſuch Bonds, being,as ſaid 
granted by Donatars to the King's Officers, ſhould only exrend to Debts 0 
ing to Creditors, before the purchaſtag of the Gitr, and to no Debt contrac 
ed afrerthe Gift. Actor, Neilſon. Alter, Gibſon Clerk, 


Murray contra Lo, Blantyre, Eodem: die. 

Y a Minut of Contract Subſcribed berwixt theſe Parties,the Lord Ban! 
Sells theLands of Calderhal,8c,to Ronald Murray fot aSum,and the Part 
agree that a Contract be extended thereon, and if they fail , the Failzier 
pay 2000 merks, Which Minut being defired to be Regiſtrat, that Ex 
tion might paſs thereon, The Defender Alledged, that ſeing the Minut Was 
ver perfected, and that the ſame reſolved ina Failzie of 2000 Merks, and t 
the Party had no lntereſt by the nor perfecting thereof 5 Theretore he Alle 
ed, thatic could not be Regiſtrar, ſeing it was faiFum impreſtabile,to g1Ve? 


cecurity of the Lands, which he had Sold fince to another, being certified thar 
this Purſuer had refuſed the Bargain, and he had neither deburſed Arles nor 
Money, ſo that' nhl illideerat,. and he was inſtantly content to ofter and (a- 
riefie all his dammage and Intereſt, and which now ought to be received, ſeing - 
the Minut was Cefited to be Regiſtrar , not tor Extention, but for Executi- 
on , and this offer was competent againſt the Execution, The Lords Repel- 
led the Alledgance, and Found that the Adjection of the Penalty in the Mi- 
nut,1eſolved not the Contract, fo that the ſame was appointed co come in place 
of the pertecting of the Minut z Bur notwithſtand ng of the ſaid Penalty, the 
rartiegmightalſo ſeek Implement ot the Minut, and whole Articles thereof, 
tefide and attour the ſaid Failzie, And they Repelled the offer of the Inte- 
reſt in this place againſt the Regiſtration, without prejudice of the ſame to be 
cceived, and Diſcuſſed by way of Suſpenſion, Actor, Advocatus & Mowat, 
Alter, S1wart & Lermont, Hay Clerk, 


Black contra L. Pitmedden, Eodem die. 
Ne Black having Compriſcd ſome Lands,whereof Pitmedden was Heretor; 
and having Charged him as Superior,to receive him upon the Compril- 
ing, after the Letters were found Oiderly Proceeded, notwithſtanding of Pit- 
weddens Alledgance that he was Heretor, becauſe his Heretable Right was Ac- 
quired from the L. Meldrumw, who was Heretor of the Lands, and was Debi- 
tor to Black in that Sum, for which the Compriſing was Deduced,and for which 
te had affeted the Land with ſome Diligence, before Pitmeddens Right was 
Acquired, fo that Pirmedden remained Superior to the Compriſer , but his 
Right of the Property was not ſufficient againſt the Compriſerz and Pitmedden 
Claiming a years Duty for Entring of the Compriſer, The Lords allowed tohim 
kctention of a years Rent of the Land theretore, during which he Pofle(t the 
Land, by vertue of his Heretable Right, albeit that Herctable Right was not 
found ſufficient to exclude the Compriſer;z after which Sentence / it»-edden 
Sulpending again de novo, upon the £@.36. Parliament 5.74.3. W hereby it 1sPro- 
viced,that the Superior may take the Lands Compriſed to himſelf, he ſatisfying 
the Compriſer of his Sum, and Expenſes, which he offered preſently to do, 
which he Alledged is the rather receivable from him, who had Acquired this 
Heretable Right, and was prejudged therein by this Compriſer, and which 
Compriſing being yet unexpired, asany other Creditor might Compriſe the Le- 
gal.& thereby R edeem the ſame,ſo with more equity ought he to be admitted to 
out-quite the Compriſing, that his own Right might convaleſce: And the Com- 
piſer Anſwering, that it was not time now to make this Offer, becauſe he had 
alowed by the Lords Ordinance, a years Rent to be retained by the.Suſpend- 
er, in his own hands, to which he had no Right, and which he had Polleſſed, 
for ſatisfa&tion of the years Duty acclaimed by him as Superior, for Entering of 
the Compriſer, which Allowance muſt be equivalent, as if he had payed, and 
really delivered a Liquid Sum for that you Entry, quo caſu if he had ſo payed, 
the Suſpenders Offer could never have been thereafter received. And where it 
k faid, that the Suſpender, as Creditor, may do this, as if the Legal were Com- 
priſed, and Redeemed from the Compriſer ( the Compriſing being yet un-ex- 
pired): he Anſwers, that this Offer cannot bereſpeRed upon that pretence, nei- 
ther can it be admitted, except theLegal were Compriſed, and Redemption uſed 
y vertue thereof, which not being done, he cannot ſo ſummarly evacuat the 
effe& and force of his Compriſing, by, and againſt all Form, and Order of Law. 
The Lords Repelled the Alledgance, and Found the Reaſon of Suſpenſion Rele. 
vant, and Found that the Suſpender paying the Principal Sum of the Compri- 
ing, with the whole Annualrents thereof ſenfſine, and the Expenſes of the 
Compriſing, and the Charges thereof, That then the Compriſer ſhould Aſſign. 
Uuuu 3 bis 


Y 


vertue of Letters of Arreſtment direted by theLords of Seſſion, that no[nferior 


m—_ Ye L/Ccane Wipe Lords of effon, 1624. | 
his Right to the Suſpenderz and Found, that the allowing to the Suſpender; 
years _ of the Land, the ſame being Pofſeſt by him, was not alike, as if hy 
Compriſer had aQually payed ayears Rent to him, and that he had receiye 
Real Payment thereof, and therefore that that allowance was no cauſe why the 
Reaſon ſhould not been Found Relevant. Attor, $twart, Alter. Baird, Hay Clerk, 


contra L. Lag, Marth 8. 1634. 
Here being Four Executors conjunaly Nominat by the DefunQ, and al) 
the Four obtaining Licence from the Commiſſars,to purſuefor the De 

albeit the Teſtament was not Confirmeds one: of the Four purſuing alone xt 
his own Inſtance, without concourſe of the Reſt, and without inſerting Vftheir 
Names in the Purſuit, for Regiſtration of a Bond of 100 pounds, made to the De. 
funt by the Defender; it was Found, that one Executor of Four Nominat, 
( the Licence being granted to al} the Four ) could not alone ſeek this Reyiitra, 
tion, except all the reſt ſhould either concur in the Putſuit, or <lſe ſhould re. 
fuſe to Afliſt,and that they were excluded from theirOfficez even as mo Tutors 
being conjunAly Nominat, one of them could notA(ſiſt the PupillsPurſuit,withs 
out concourſe of the reſt,and ſuch like in Curators, whereof Two orThree were 
neceſſary and were given ſine quibus non, &c,one of theſe could not Infiſt inaPyr. 
ſuit, without concourſe of the reſt; for the ſatisfying of this Executor, would 
not be an exoneration to the Defender, at the hands of the reſt of the Execy. 1 
tors, Scot Clerk, x 


Charters contra eMyles, Fodem die. wh 

N anAdtion moved before the Comiſlarof Breckin, where the Purſuit being re-Ml Ser 
[| ferred to the Defenders Oath, and he Summoned to that «fed, at the which by 
day of Compearance, The Defender producing the Lords Letters of Advoca-tM 50s 
tion, diſcharging the Commilſlar, and the Purſuer inſtantly producing Homingfl Pu 
againſt the Detender, whereby he debarred him to produce that Advocation ſue 
or to Compear in the Cauſe againſt the Defender; and whereiipon the Com nie: 
mifſar proceeded, and Decerned in the Cauſe againſt the Defender, as debari Pu 
red with Horningz This Decreet being Suſpended, as done and pronounced yea 
ſpreto mandato Judicis, and ſo isnull , and the other maintaining the Decreet Str 
as a Sentence ſtanding, and alſo as lawfully given againſt the Defender, no ſom 
Suſpender, ſeing he was Debarred by Horning, and ſo could not uſe Adyoca me 
tion, The Lords Found the Decreet evil given, and that the ſame wasNull, ſeingf to, 
the Advocation was produced to the Judge, before theHorning was produced the 
and that the Judge ought not to have proceeded, the Advocation being pro vie 
duced to him before the Sentence, and the Lords Reponed the Suſpender toll tit 
all his Defences, and Ordained them to Diſput preſently in this place, upon tha en 
Principal Cauſe, as ifno Sentence were given. 4&or, Howat. Alter. Ruſſel, wa 
Smith contra @Miler, Eodeme die, th 

N an Advocation of a Purſuit moved before an Inferior Judge, for ma} ®* 
king of Arrc{ted Goods furthcoming, becauſe the Arreſtment, which w: on 
the Ground of that Purſuit, was execute by vertue of a Precept, direQed by an 
Warrand of another Inferior Judge, and no Judge ought to proceed upon pur o 


ſuit moved upon that Arreſtment, but that Judge only, þy the Warrand 0 
whoſe Precept, the Arreſtment was laid on and execut, This Reaſon w: 
Found Relevant; for the Lords Found no other Inferior Judge ought to pre 
ceed upon ſuch Precepts, and Aftions, which were only Intented upon theſe 
Grounds, but that Judge alone, whodire&ed the Warrand and Precept toAr 
reſt; And it was thoughtby the Lords, That if the Arreſtment had been execut b 


Judge could proceed in avy AQtion, to make theſe Arreſted Goods furt-com 
gy 


: I of 


by way of 


Poigt was es [Decgdedyle 


Argument inghis Caſts where the Arreſtment,di- 
1 WY revied by anocher Ipfexior Judge, ang the for by the 
z  rnſuncmt mode by he ws Lens al the Judges within the Realm tl 
t fee to proceed feing the £9744 Juriidictian is Hoiyerſal, oye all the KingJotyz 
c Wl 40d if the ment made by any Inferior Judges may be a Warrarid tothat 


. WI judge hiwWt tg proceed thezeon, far more may if Appear Reaſonable, that he 
Wl 7 proceed upan the Warraud of the more eduhey ws Beg for it is in effe& 
WH : Powertohimſo to do, which 1s not alike among laferior Judges themſelyes, 
where their Attsare diſtin&,and their Jurizdiftionis notUniverlal,& where, Par 
in parems F298 babet imperiues , neither may he uſurp ypon what pertains to his 
$qual , £y£N. a5 an Inferior Judge may proceed upon an Obligation, although 
ol Regilrar 1p the Books of Selhion. Gibſon Clerk. Vid. March 31. 1637, Finn, 


- Sheriff of Ge//oway contra E, of Caffils, March 11, 1634, _. , 
d — Sherjft of Galloway being Infetc by the Abbot of Sew/ſer in the Baillj- 
-WM | &L ary oicertain Lands pony to the Abbot, with Services and [epen- 
dencies due thereto, Pmſues the Earl of Cafils and the Tennents of his Lands; 
whereof the Earl was Heretor, and likewiſe Baillie, tor payment of the ſaids 
Cervices, and doing of the ſame in al) time coming 2 and the particulars crayed 
by the dummons, were fnp of Shear Darged in Haro, and Tilling #1 
Sowing time, and Leading of Fuilzit, and [vch other Services, z and which the 
Purſyer craved by this Puriuit, the Detender to be Decerned todo, to the Plix- 
ſuers other Lands, pe1 taining to him Heretably, not pertaining to theſe Baro- 
nies whereot he was Baillie, but being Lands of another nature, holden by the 
Purluer of another Superior thanthe Abbotz and alſo he craved the paymeat 
yearly for his (aid Baillies Duty and Service of a certain quantity of Oats 4x4 
$1 aw,particularly Lybelled for each Plenghof the Defenders Lands, together with 
ſome Hens yearly s The ground of whi k Purſuit was founded upon his Inteft- 
ment of the Bail/iary, as ſaid is, with the Connexes and Services belohging there- 
to, (for thele were the words of his Right,and there wasno ſpecial Duty inſert 
therein) and in Fortification thereof, he offered to prove, that he had becain 
bſe,and his Forbears, Baillies,of receiving of all theſe particular Services and Du- 
tics frotn the Teanents of the (aids Lands, theſe 50 years by-paſt » And -the De- 
fender Alledging, that there was no Ground gor Reaſon to compel him, who 
was Heretor, to co theſe Services to any Langs outwith the Baronies, whereof 
the Purſuer was Conſtitute Baillie, and togoto any other of the Pgriuers Lands, 
not being ef theſe Baronies, neither holden of that Abbot,bax of other Superi- 
os, and no uſe of the Tennents, how long ſoever of doihg the ſame, agg pay* 
ing them to theſe Lands, whereto he was no ways aſtricted, either in Leyw.or 
inReaſon,ot by any Conſtitution, cither in Infe{tryenc or aoy other Writ, could 
oblige theHeretor, the ſame being done by &withoue his knowledge or conſent, 
lpecully His Jnſe(tment,not aſtricting him co any ſuck thing, and the Purſyers 
Right of Bailliary not proporting the ſame, andtheſe Services and Dytres being 
dffaring, ts Ao from Services due to Kirk- mens Baillies: 
And as eo the Oats, Stzaw, #nd Hens acclaimed, it were out ofall teaſonth4l- 
low this Purluic for che (ame, as if Baillie Seryices could exrend to ep pregi- 
al Daties, the ſame being a piyi of 4he Day 30d Frofix payed tor the GrolYhid, 
which can belopg to.none ur che Maſter and $leretor of the Ground, or rodueh 
perſons as has ſpecia! Right hab#li mage, to fuch Duties aurof the Landgythble 
Alledgances were Repelled,and the Adion Suſtained, both tor theſe D 
Uuuugs Corns, 
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Corns, Straw and Hens, to be payed yearly to the Baillie,as Duries and Ser. I, (+ 
vices due for hisBlilliary andalfh. for the ſpecial Darges acclaimed robe done to f (vere 
the Purſuer in his Lands, out of the Barony , inteſpeRof the ſaid 40 or 50 W.Ge 
years Poſſeſſion uninterrupted, albeit the Poſſeſſion was only from the Ten. MW ri, 
nents, and nor from the Heretor,nor of his Knowledge, which the Zords Found WW wwb( 
not neceſſar, and admitted the (aid Summons and Reply of Poſſeſſion, to the by tu 
Purſuers Probation, but Declared that they would reſerve to themſelves, after W161 
Probation, to Determine upon the ſpecial Services, and quantity of C oung uſe 
andothers, which they wonld Decern to be payed in all time thereatter,for the WM je 1 
ſaids Baillie Duties, as they ſhould find reaſonable. Actor, Stuart & Herior, al. WM, 
ter, Advocatis, Nicolſon & ao ay Hay Clerk, Yid. Fuly 10 and 15, I623, 
Mcay, July 22, 1634, Forreſter- 
Gib contra Miller, March 14, 1634+ ; Vi 

Narew Gib having Married Chri#ian Hume,the Relict of a prior Husband, WM yh 
A atter they were Married , they not living in concord together , and charo 
ſtante matrimonio , they make a Contra berwixt them, with conſent of the Ml j. 1 
Bairns ot her prior Marriage and Friends, whereby it was conveened, that her WM 14jv, 
Husband ſhould Repone her to all the Goods and Moneys, which he had re. WM. 
ceived by her Marriage,and pertaining to her, and that ſhe ſhould thereforeRe» WM. in 
nunce all partand Portion of all Gear pertaining to him, which ſhe might claim Bc v 
by his Deceaſe; thereafter the Witedying, and her Teſtament being Confirm- WM 0:4ur 
ed, whereby her Bairns got all the Gear pertaining to her, an other ( by theſe WW c; 
Bairns motion ) takes a Dative 4d omiſſa to the halt of the Goods, pertaining ro BY jen 
the Husband, not Confirmed in the Wifes Teſtament, and Purſaes the (aid wonc 
Husband therefore, who Defending himſelt with the ſaid Contract and the WYY,.;;1, 
Purſuer Anſwering, that itwas a Writ againſt Law,done betwixt 'Husband and BY; 1; 
Wife, who'cannot Contract fante matrimonio, and theretore is null, tor other- my 
wayes all Women might be prejudged heavily, who might be incuced topre- WM; ;t. 
judge themſelves the time of their Marriage, it ſuch Writs were permitted: xt 0 
The Lords not the leſs Suſtained the Exception, and Found the ContraQ law- WI; p.. 
ful, albeit done berwixt Man and Wife the time of their Marriage, becauſe ic Wir. , 
was Contratins mutuus, containing therein a Donation Reciprocal and vici{i» bave 
tudinarie, which is not prohibit in Law, and none could quarrel the Contra, WYI;;.- . 
except they would reflore that which was received by the Woman, and ren- WF: © 
der it back again to the Husbandy tor it were Iniquity that the Wife ſhould pre- WW; .. 
judge the Husband; by receiving from him , and nor to render again what was WY. - 
received, it any would have hertree of the ContraQy for jura ſubveninnt lefis Wi x... 
& deceptis, & nonledentibus & decipientibus : Likeas the Woman a{ter the "ble f 
Contra compeared Judicially, and Ratified the ſame, and died never quarrel» WF. 1 
ling, nor Revocking the ſame betore her Deceaſe, In reſpe& whereot the Lords WY. { of 
Found the Contra& ſufficient and lawfol, as ſaid is, Ator. Hepburn, Alter, Wh. 1 
Nairn, Gibſon Clerk. Vid. February 11, 1634. Drummond; Fune 17+ 1631, : 
Chapman, February 2.1632, Bartilmo. | 


| Fohnſton contra 1rwin, Eodem die, — 
(Yrs as Aﬀfigney made by 1rwin of 5raes,to an Obligation of 1400 

Merks, adebted to him by another 1wir, Purſuing for Delivery of the 
ſame, the Maker of the Bond conform to his Ticket, granting the receipt there- 
of from the Cedent, and obliging him co redeliver the ſame; And the aidDe» 


H, 


E 
Mr. Fran 
dthe fa 


Olihn 


tf , loatiof 
bitor Alledging the Afﬀignation to be null, becauſe albeit it was Subſcribed \a ” 
by two Nottars, yet the ſame was not done vinco as, as is neceſſar, but oT bit the 
ly by one Nottar before two Witneſſes to his Subſcription and by another Wh ive 
Notcar before other two Witneſſes to his $ubſcriprion, and ſ is not — nfion 
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o the A of Parliament, being a Matter of Importance 2 And it beidg An- 
(ered, that the A&t of Parliament requires not, that there ſhall be four Wir- 
iefſes preſent to the Subſctiption of each one of the ewo Notrars, and that 
Writs Subſcribed by two Nottars before two Wirtneſles, to each one of their 
Gbſcriptions are null; but Negative Declares Writs which are not Subſcribed 
by two Nottars before tour Witneſſes co benull, and which is done to eſchew 
alhood : T his Reply was not Diſcuſſed, bur the Allegiance was Repelled,be. 
auſe the Cedent concurred with the Aiſigney,and aſſiſted the Purſuic, Which 
he Lords Found Supplyed any defect Alledged in that Aſienation, Yd. March 
40.1633, Craig contra Cov. 


Brown contra Thomſon, March 15,1634, EE 
Argaret Brown being Married upon one Thomſon her Husband, who di- 
ed within the year after their Marrizge, ſhe Purſues the Heir of her ſaid 
Ktsband tor Repetition of her Tocher, viz. 2500 Merks, which by his Diſ- 
charge he had granted was payed to him 3 And the Defender Alledging, that 
he Diſcharge could not burthen the Heir, becauſe ic was Subſcribed by the 
Detunt on his Death-bed, and ſo could not prejudge the Heir, And the Pur- 
ber Replying in fortification of the Diſcharge, that the Sum was really nume- 
1t and received by the Detunt, The Detender Duplyed, that the Enumera» 
ME ton was Eluſory, for inſtantly after a form of Enumeration was made to the 
Delun&, he being then on his Death-bed,he immediatly rendred back again the 
um co the Payer of the ſame: And the Purſuer Replying, that albeit he had 
ven it back again, yet the Diſcharge muſt bind his Heir, ſeing the Sum be- 
wonce givento him, and ſo being beſide him as a moveable Sum, it he hadgi- 
rnthe ſame to any other, it was lawful for him (6 to do, and the doing there- 
f could not have prejudged the Phrſuer to have repeated the Tocher Diſ- 
kaged ; even ſo thegiving of the Sum to the Purſuer, Liberats not the Heir 
{the burden of the Diſcharge, which makes him lyable for the Detunas re= 
zpt of the Tocher, in reſpect of the Law, which provides Repetition, where 
heParties lives not year and day, there being no Bairri procreat betwixt them; 
The Lords Found, in reſpect of the Diſcharge and real Payinent, albeit the DiCl- 
barge was made on Death-bed, and alſo albeit the Money was inſtanclyrede- 
irered , that the Heir of the Defunct was lyable to pay again the halt of the 
um Diſcharged and no more, for they Found thartthe Detunct by way of Te- 
liment of Legacy might leave his own part, which is Teſtable, co the Purſyer, 
nd ſo by the like conſequence, that the giving of the Tocher back again was 
ffectual, in reſpect of the Diſcharge, granting teceipt to make the Defender 
jable for the half, as his Legacy, which ſtruck upon his own parte, and ſo did 
ect the half» and therefore Decerned the Detenderto pay to the Purſuer the 
alf of the Sum contained in the Diſcharge, Actor, Alter, Gibſon, Scot 
leck, Yid, Fuly 23- 1634, Maxwel and the Cafes there, 


Dowglsſi contra Bothwel, «March 18. 1634, 

He deceaſt Lord Whittinghame having a Penſion of 100 pound to be pays 
ed out of the Blench-duties of the EreQion of Holy-rood-houſe, umquhile 
Ir. Francis Bothwel being Tutor to Fobn now. Lo, Holy-r00d- houſe,gives a Bond 
the faid Lo. Whittinghame, for payment ofthat Duty of the Cropt 1624, at 
otitmaſs, the ſaid year, and dies befqre the'Term of payment 3 which 0+ 
gation Whittizghame Aſſigns to Dowglaſs his Servant, who Purſuesthe 
rs and Executors of umquhile Mr, Frdncis, for payment 53 who Alledging, 
at the Lo. hittinghame after this Bond, was in uſe diverſe years thereatter,.to 
ve payment from the ſaid Joh», now Lord Holy-roodshouſe, of the (aid 
"hon 3 Likeas he had granted payment by three ſeveral Diſcharges, of three 
XxXX years 
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years payment thereof, for three years together 3 and which of Law muſt pr. foi 


ſume payment of all preceeding Terms, and conſequently mult liberat fron the 
this Bond, The Lords Found the Exception Relevant, to liberat the ExcipjenſW (cri 
from this Bond albeit the Purſuer Replyed, that this preſumption ought nol inp 
toliberat from that year, whereof the PartyCreditor had provided himlelfof , =, 
ſufficient Security by the Bond, in which caſe the preſumption ceaſes; and the pre 
payment made thereafter by another Party than by him, who was obliged þ ed | 
this Bond,cannot liberat him, who was obliged by the Bond, being a diſtin& Par ſor, 
ty. Which Reply was not reſpected, by reaſon that the Bond was granted by thei Par 
Tutor to him, who thereafter had made the payment excepted on,and alſo than 15: 
it was ſolong layen over, never craved till now, AQor. Craig, Alter, 
Gibſon Clerk.. Vid, 17 Feb. 1631. Williamſon, and the Caſes there, 
Watſon contra Orr, March 21. 1634. H 
N this Cauſe, whereof mention is made 15 Feb. 1634. It being there Alledy ly,t 
ed, that the one Siſter Conveened as Succeſſor, could not alone beFoundY the | 
lyable in the whole Debt Acclaimed, becauſe the other two Siſters had everyY after 
one of them received from the Fatherin Money, (atisfa&tion of as much nea&M to 1: 
equivalent to the Land, wherein the Defender was Infeft, fo that of reaſon the », ! 
ought proportionally to bear their part of the burden. This Alledgance wat lex 
Repelled, ſeing the payment of Moneys by the Father to his Daughter, in bi lnfef 
own lifetime, was no Relevant cauſe i» Jure, whereupon any ground of AMY had | 
on might be moved by the Creditor againſt them, for thereby they could nc bitor. 
be repute Succeſlors, as this Defender, againſt whom, as ſucceeding to her FafY feft, i 
thers Heretage poſt contraum debitum, (he had in Law ard Pradtick a compa&Y befor 
tent Aion hoc nomine, which wasnot competent againſt the others,and ther (one 
fore the Aftion was ſuſtained i» ſolidum againlt her ; but the Lords reſerve hover 
to her Aion of Relief againſt the other Siſters upon that Ground, for the (Y tao, 
tisfaion received by them from their Father proportionally, as accords of thiffY not by 
Law. Items, It being thereafter Alledged by the Defender, that ſhe could nat Retril 
be Conveened as Succeſſor i#lo lucrativo to her Father, becauſe ſhe was Inf lifeft 
in the Lancs Libelled, wherero ſhe was Alledged to lave ſucceeded ex cauſa WH which 
neroſa, tor the time of the acquiring thereof ſhe was Widow, and was twice MaFY nd! 
ried before the ſame, whereby it was lawful and probable,that ſhe did ſo ax, 
quire the Heretable Right of the Land from her Father, for Cauſes onerougFith, ; 
and thereby it appeared that ſhe acquired not the ſame upon any favour fiovkighe 
ing from her Father ; Likeas che Diſpolition made to her, and whereupon ti wlly 
Infcfement proceeded, bears, To be done for Cauſes onerous, viz for Sums of Mi; fo 
ney really paged, and confeſt to be received from her. And it being KeplycQMighe 
that the Narration contained in the Diſpoſition, cannot make the ſame to ceallbebin, 
to be a meer Donation, except the Defender will otherways lawfully inſtru; x, 
the real payment of the Moneys therefore, eſpecially where this Confeſſion Wn the | 


emitted betwixt Father and Daughter, to the prejudice of an anterior Credit 
eſpecially ſeing the ſame is done after the Purſuer had recovered Sentence 

gainſt the Defender, and her Father alſo, for ProduRion and Delivery oftt 
ſaid Contra to her, by the which Contract ſhe was conſtitute the Purſue 
Debitor, wherethroughit may appear,that the Diſpoſition truly is but a D 
nation, what-ever the conception of the words,and Tenor thereof otherwa 
proports. This Alledgance was Found Relevant, notwithſtanding of the A 
ſwer, which wasRepelled;for the Diſpoſition of the foreſaid Tenor,was Fou 
ſufficient toEleid thatGround, whereby the Defender wasConveened asSucce 
ſor titulo Incrativo,ſeing it bore to be done for Sums of Money received 3 Ar 
the Lords Found it not neceſſary to prove the payment of the Sums otherwa 


than by the Writ it ſelf, and by her own Oath uponthe verity —_ - 
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Found it not neceſſary that ſhe ſhould prove it otherways : add yet neverthelel 
the Lords Found, that they wonld take the Declaration of the Nottars, Sub- 
(cribers of the Diſpoſition, atid of the'Withelles inſett therein (without year: 
inf, and taKing their Oaths thereon) ihenr the Verity of the ſaid payment, arid 
« o they ktnow thereinz Which Dedlaration ati-ſworn, they would take in 
preſence of the Defender,and before that ſhe ſhould Depone thereon,and grant- 
ed Letters to the Purſuer to ſummon ther for that effe@. Ator. Nicolſon & Gzb- 
ſon, Alter. Stuart 8 Mowat. Gibſon Clerk, Vid. I5 Feb, 1634. betwixt thele 
Parties. 20 Decemb. 1638. L. Renton. 23 Feb. 1537. L. Kinnaber. 12 Feb: 
1622, Young contra Deaniiton, and the Caſes there. | 


Maxwell contra Murray and Wright, Eodem die. | 

Ne Ker of Redpeth having Diſponed his Lands Heretably to his Son, and 
() to his Wife in Conjundt-fee, reſerving an Annualrent of 500 merks year« 
ly, to be payed forth of any part thereof, to himſclf during his lifetime; and 
the ſaids Lands, with all Right the ſaid Ker of Redpeth had thereof, being there» 
after Compriſed by Alexander Maxwell for Debt, and he being conform there- 
to Infeft in the Lands, and another,viz. Murray, Son to the L. Blackbaro« 
y, having Compriſed the faids Lands, and the ſaid Debitors Right, asthe ſaid; 


flexander Maxwell had done, and before Alexanders Compriſing, butnot being 


Infeft in the Lands, it was \ gene ry betwixt theſe Compriſers, which of them 


had Right to beaniwered of the ſaid Annualrent, reſerved tothe common De- 
bitor, in the foreſaid Infeftment of Fee, whereto the Compriſer, who was tn- 
MY if, claimed to be preferred to the other not Infeft, albeit he had Compeſeg 
F icfore him,ſeing he Alledged,that the reſervation of the Annualrent to the Di- 
& foner, could not be bruiked bur by Intettment ; for the Diſponer therein be- 
boved to be repute, asif he never had been Denuded of the Fee ofthe Latid pro 
to, but remained, notwithſtanding of the Fee given to the Son, as if he had 
jot been Denuded, but that he retained the Infefrmenc thereof, although it was 
J fetrinſhed toa Liferent, and could not be bruiked but by vertue of his prior, 
WY ifcfement, with which it was Conſolidat, asan uſufru cauſal, and not forma), 
© which is conſtitute by a naked Liferent, diſtin& and ſeparat from the Property, 
Jidthe other Party contending onthe contrair, that he needed no Seafin + The 
$47 preferred the prior Compriler, albeit not Infett, to the poſterior,albeit lin» 
Ji, and albeit both the Compriſings were of the Lands, and of the Debitors 
Kipht, and not of the Liferent of the Annualrent ſpecifice, which was not ſpe- 
wlly Compriſed by any of the Parties, but under the general Clauſe, as ſaid 
b; for they Found the ſame might have been ſperific> Compriſed, and the 
Kight thereof good to the Compriler, without neceffity ofa Sealin; even asthe 
Debtor might have Di/poned the ſame validly; without Seafin, to the Receiy- 
t; For the ſaid Literent was diſtinCt trom the Property,and was not inherent: 
0 the Property, he being Detiuded of the Property, by giving of the Fee, and. 
taining nothing but a Liferent of the Annualrent, during his lifetime, which 
vermade the Fee thereof to revive to him, conform to his prior Right; for 
Jn it could not have expired with his death, but he might have Diſponed it 
another, to be effeRual tothe Receiver after hisdeath, which could not He 
me; thetefore the Alledgance was Diſcufled, as ſaid is. Aor, Advocatss. Al- 
« Nicol (on, Gibſon Clerk, Vid. diem ſequentem, Wright. 


Wright contra Lawder, March 22. 1634. 1" 

ons Wright being Infeft Heretably in ſome Tenements in Lawder, by Dif 

politionof , . _ Ker of Redpeth, Purſues a Removing,z and. the befen. 

ns Alledging a prior Diſpoſition of his Lifereat made by bias albeit yt 
Kallt by vettue whereof one o the Defenders was in Po 
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Preferred the prior Diſpoſition without Seaſin, where it was clothed with Pol. 
{cffion, albeit there was not a Liferent in the Diſponers perſon, diltin& from 
the Property, but that he was then Fiar 5 neither was it reſpetted, what the 
Purſer Alledged, that the Defenders Diſpoſition of the Liferent made to him, 
was not clothed with Poſſeſſion, before the Purſuers acquiring of the Heres 
table Right, as heReplyed it ought to be, ſeing both the Parties Rights were 
made within thir two or three years laſt bypalt, and the prior Right acquired, 
and being now clothed with Poſſeſſion the time of this Purſuit, was ſuſtained 
without Seafin, as ſaid isz But the Diſpoſition of the Liferent not clothed with 
Poſſeſſion, albeit prior, was Kepelled, becauſe the Sealin and this Purſuit gave 
preference to the ſame, even as if there had been two Diſpolitions made , the 
prior laſt intimat, or not intimat at all, would have been poſtponed to the ſe- 
cond Diſpoſition firſt intimat. Actor. Stzart. Alter. Vid. diem preceden- 


tew, Maxwel/, 


Rynd contra E: Dumfermling, Eodeme die. 

(bn Rynd Purſuing the E. of Dumfermling for Sums, as the price of Mer- 
J chant Wares furniſhed to him and his Lady, conform to his Subſcribed 
Compt ; and ſundry of the particulars of the Cumpt wanting the conſent and 
direion of the Defenders Curators, being then and yet Minor, and ſo Alledy- 
edto be null, The Alledgance was Repelled, and the Attion ſuſtained, in re- 
ſpeR the whole Comprt was Sublcribed by the Minor, and the greateſt part of 
the Articles had the approbation of his Curators : Likeas the Purſuer was his 
ordinar Merchant, who was in uſeto furniſh him 1n all times preceeding, Scot 


Clerk. 
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L. Hart-wood- myres contra Turnbul, Eodem die, 
; Submiſſion being made betwit thir Parties to Arbitrators, anent either of 
their Rights tothe Lands of Philiphaugh and Hadden. The Judges De- 
cerned Tyrnbul to Diſpone to Hart- wood-myres, with conſent of Turnbul his Son, 
his Right of the aids Lands Heretably, and Hart- wood-myres to pay therefore 
to Turnbul 7000 merks 3 whereupon Twr=bul being Charged, he Suſpends,that 


the Decreet is Null, being altra vires compromiſſi, (eing he had ſubmitted all his ofan | 
Right, that he had to the Lands, and took no Burthen for his Son, ſo that the KY neithe 
Judges had no Powerto Decern him to Diſpone, with conſent of his Son, but FM which 
his own Right only. The Lords Found this Reaſon no ways ſufficient, but (u- FF ill © 
ſtained the Decreet, ſeing it was a baſe Fee, which the Son had Acquired Alledg 
from the Father, which Right coming to the Arbitrators Knowledge, after the 

Submiſſion, they ſhew'd to the Suſpender, that they behoved to Decern him tc \ 
obtain his Sons conſent, to that Diſpoſition of the Land, without which he . 
could not have a perfect Right, whereunto the Suſpender acquieſced, and wah « Whi, 
content therewithz and which the Charger offered to prove by the Declaratid 6, 
on of the Arbitrators, the Lords ſuſtained the ſame to be ſo proven: For the king th 
Found it unjuſt, that the Heretable Right of the Lands ſhould ſubſiſt in the 50 i, Tþ 


Perſons and that the Father ſhould receive from the Charger, as the Decree 

Arbitral appointed, 7000 Merks, which wasreput to be a competent price for thi 
full Right ofthe Lands.It being thereafter 4lledged, that the Charger had p: 
from the ſaid Decreet, in ſo far as fince the date thereof, he had of new 2g#! 
ſubmitted his Right of theſe Lands tothe Arbitrators, whereby he could neve 
cloth himſelf with that Sentence, nor return thereto. This Alledgance W345 R 
pelled, ſeing nothing had followed upon the New Submiſſion , nor 00 Ser 
tence given thereon, for the Lords Found, that the Submiſſion being expi 
and nothing done thereon, and the Charger never expreſly Renouncing 


former Decreet in the Submiſſion, he was not thereby prejudged na 
E L 
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centence, but the ſame ſtood 1n its own force,. and ſothe Decreet was ſuſtained, 
ind Found not »ltra vires. Aﬀor. Stzart. Alter, Gibjon Clerk, 


Oc hiltrie contra Miller, Eodem die. 

Donatar to a Baſtards Gift of Single Eſcheat, Purſuing for payment of a 

Sum owing to the Baſtard, by Heretable Bond. The Lords Found this 
Heretable Bond fell under the Giftof Single-Eſcheat, and that it needed notto 
he conferred by Preſentation, there being no Seafin, nor by no other manner of 
Gift, Jtemr, a Bond of 1co0 pounds, Subſcribed by one Nottar only, was ſuſtain- 
ed, becauſe it exceeded not that Sum; and the Lords Interpreted Matters of Im- 
portance, which requires two Nottars, to exceed that Sum, and not theſe which 
atends thereto, and no more. Scot Clerk, 


Glasford contra Dawling, Eodem die, 

Ne Glasford Clerk of Leith, married upon one Dawling, gives out 1000 
() Merks upon an Hcretable obligation, To Himſelf and to his Wife,and tothe 
lmgeſs liver of them twoin Liferent,and to the Heirs of the Wife after her deceaſe: The 
Wife beingdeceaſt,and the Debitor Suſpending upon Double Poynding,againſt 
the Huſband, on the one Part, and Robert Þawling Brother Son, and Heir to 
the Wife, on the other Part,and they being both heard anent their Right rothe 
fadSumz The Lords Found,that the Huſband had the only Right to the ſaid Sum, 
nd that the ſame pertained to him Heretably, and not to the Heir of the Wife, 
tecauſe the Lords reſpefted the Bond of the Tenor forefaid, as Donatio fadta 4 
wo #x0ri, and fo that it was Revockable, likeas he had Revocked the ſame; 
nd therefore the Deſtination of payment appointed to the Wites Heirs by the 
Bond, could not take effe& againſt the Husbands will, Revocking the ſame: 
neither was it re{peRed, what the Heir ofthe Wife Alledged, that the Revoca- 
tion was made after the Wifes deceale, and ſo was not done Debito tempore poit 
J j acquiſitum Heredi, who could not be prejudged of that Benefit of the Obli- 
ration, by that Revocation done after the Wifes deceaſe,and after the Heir be- 
ame clothed with the Right, whereof he could not be prejudged, but by a 
Deed done by himſclf;for theWite & the Husband once agreeing upon the choiſe 
ofan Heir, to whom they had provided by Conſent the Fee of that Money 3 
either could they, far leſs one ot them alone without the other, alter that choife 


FF vhich they had made, and much leſs could the alteration be made againſt the 


KY Vil of the Heir, after the deceaſe of the Wife, whodied in that Will, which 
LY Alledgance was Repelled, Attor. Alter. Nielſon, Scot Clerk, 


Dumbar contra Provoſt of Elgin, «March 26. 1634+ 

Ne Dumbar Purſuing the Provoſt of Elgin, for payment of a Debt ow- 

ing to him by his Debitor, who was Rebel, and for not taking 
of which Rebe), he had Charged the Defender, as is uſual in ſuch Caſes, and 
br not doing whereof he had Purſued the Magiſtrats, who Alledging, that 
king the Rebe), who was Debitor, was dead before the Intenting of this Ati- 
q , Therefore, that no Proceſs can be granted againſt them, while the Decreer 
I "re firſt Transferred in ſome to reprelent him. ThisAlledgance was Repelled, 
J 0d the Action ſuſtained, without neceſſity of Transfetring in the Perſon of 
$0) to repreſent the Principal Debitor, fſeing the Heirs and Executors to Re- 
frel.nt him, were called in this Purſuit, for their Intereſts, which the £ords 
Found enough, and ſo ſuſtained the AQion. Gibſon Clerk. 


La. Dumfermling contra E. Dumfermling, March 27, 1634. | 
is Lady Dumfermling Purſuing the Earl her Son, and his Curators, for 
payment of her Terce Duties of his Lands, whereto ſhe was K<nned, in 
Confideration of certain Defalcations, which the Defenders Curators defired to 
taken off the Terce, The Lords having heard the Parties upon the ſaids De- 
XxXR 3 falcations, 
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falcations, there being a Defalcation Alledged, that che umquhile Earl, Hy. 
band to the Lady, had burdened the Land, whereof the Lady was Conjung. 
far, with a Penſion of pounds yearly to be taken out thereof : Ang al, 
beit by the Warrandice contained in the Ladies Infeftment of ConjunRt-fkie, her 
umquhile Spouſe had obliged him, and bis Heirs, tv Warrand the Landsto her, 
from all Rights, &c. whereby the Heir ſtands obliged to Warrand the Conjung. 
fie Lands, that they could not be Burdened with the ſaid Penſion, yet ſcingthe 
ſame was a keal Right, affefing theſe Lands to the Penſioner, the ſaid Pen. 
fioner has recourſe to other Lands pertaining to the Earl, whereof the Ladyhas 
no Conjun-fie Right,which other Lands being fo atteed with the ſaid Real 
Right of Penſion, and ſo a Burden thereupon, behoved in Law to Defalk { 
much of the Terce of the Lands acclaimed by the Purſaer, This Alledgance was 
Repelled, and the ſaid Penſion found to be no Burden, ſo to affeR the Landz, 
as that thereby the Ladies Terce ſhould be Defalked, in any part for the ſame; 
Item, the Lady being provided by her umquhile Husband, to the Right of ſome 
Teinds, with Warrandice alſo, and there being an Impoſition of a Burden for 
the Miniſters Stipend, laid on upon theſe Teinds yearly, more then ſhe was Sub. 
ject to, by the Right made to her by her Husband, and according to theLay, 
and procedure by the General Commiſion, now ſupervecning fince the making 
ofher Right, and ſhe craving the Heir to Warrand the fſaids Teinds, from that 
Burden. The Lords Found, notwithſtanding of the Clauſe obligator of War- 
randice, contained in her Right, that ſhe had no Action of Warrandicetheres 
fore, and that the Heir was not holden to Warrand from any ſupervenientLaw, 
which was a publick Law, which could not (trike againſt Parties, to draw them 
toWarrand from Fats [mpreſtable Alſo Detalcation being craved for the Third 
Part of the Fee, payed by the Defender to the Chamber}ain, who intrometted 
with the Third, and the Earls two Part promiſcuouſly,there being noSeparati- 
on, nor Diſtinttion, whereby the one was known from the other, for ſhe te- 


ceiving payment of the Third, the Earl Alledged, that ſhe ought to allow oF 
him,who in-gathered the ſame,ſeing ſhe could not have received the ſame, it (heÞ 


had had the managing thereof her ſelf, without expenſes, Charges,and furniſhing 
to her Servants, who ſhould Colle the ſame. This Alledgance and Dcfalcati- 
on wasrefuſed, and no Allowance ; nap>y the Chamberlain for his Fie, which 
might diminiſh any Part of the Ladies full Third. Actor. Stuart, Advocatus & 
Nicolſon. Hay Clerk, Yid. July 28, 1635. La. Cardros. March 10. 1636, La 
Dunipace. 


Richardſon contra Maxwell, June 18. 1634. 

Gnes Richardſon having obtained Decrect againſt (Maxwell of Frier-corſe 
A before theCommiſlar of Dumfries, D<cerning him to relieve the laid Ag 
nes Richardſon of the Sum of 80 pounds, which the had payed as Cautioner fo 
Maxwel/s Sin, of the which Cautionry, and Sum, he had promiſed to Reliev 
her; and alſo Decerning him to pay to her the Sum of Fourty pound for Mea 
and Drink, Furniſhed by her tothe Defenders ſelf: and the verity of both whic 
Articles was referred to the Defenders Oath, and in penam contumacie & i 
ſupplementurs, the Purſuers Oath was taken upon the Libel, whereupon Se 
tence was Pronounced, which being Suſpended, becauſe it was given, 4#6 
fuo Eadice, the matter being Civil, and albeit referred-to Oath, whereby t 
Commiſſar might appear to be competent Judge, yet ſeing the Subject exceec 
ed 40 pound, and ſo is above the [njunctions given to Commiſſars, wher 
by they have only Power'in Civil Matters, where the ſame are referred to t! 
Parties Oath, ifthe Sum exceeded not 40 pound, and zbove that Sum ' the 
cannot proceed, albeit referred to Oath, The Lords Found'not this Reaſon | 
levant,” to Suſpend 'the Deereet , but Siiſtained the ſaiez tho It » 
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ina Matter of 80 pounds; for Ordinarily the Lords Found, That the Ecclefia- 
tical Judge may proceed in Civil Matters, referred to Oath, extending togoo 
Merks, and this bcing but for 20 Merks more, the ſame was not thought of ſuch 
Importance, at to anull the Sentence; for as concerning the other Article of 
Fourty pound, albeit it wasin the ſame Lybel and Sentence, yer it was confſi- 
dered, 2s it it had been Purſued in adiſtin& Lybel, and as a ſeveral Sen- 
tence, ſcing it was for another Subjeq, and cauſe of a different nature from 
the other, the onebeing for Relief, and the other for Furniſhing of Vivers ro 
himſelf; neither was the offer of the Suſpender, to give his Oath, received now 
poſt Sententiam, there being no cauſe Alledged to excuſe his Abſence, and not 
Compearance at the day whereto he was cited, and that the Purſuers Oath was 
alſotaken upon theTruth of the Lybel,whereby there might be fear of Perjury, 
it the other Parties Oath ſhould now be taken, if he ſhould deny the Lybcl. 
\tor. Cunningham, Alter, Gibſon Clerk. FYid. Jul 19. 1625, Ker 


Supplicant, June 21. 1634- 
His Day a Supplication was given in to the Lords, by 76 
Proporting, that he was Prebendar of of the which Pre- 
handry the Lands of were Holden, and of which Lands he was Here- 
or, ſo that he could not grant a Precept by himſelf to bimſelt, to take Seafin of 
theſe Lands, and therefore craved a Warrand to the DireQRor of the Chancel» 
ary, to give out Precept and Charges to the Sherif of the Shire, to give him 
ſeaſin of theſe Lands, This Supplication was granted for it was conſidered by 
he Lords, that no Perſon could have Prejudice thereby, and that it was alſo 
rcedleſ]ly craved by the Supplicantz for he being Heretor of that Land, which 
11d ot a Prebendar, of a Kirk Benefice,vsz, The Priory of Creil, and he be- 
ing alſo Prebendar himſelf, during his Lifetime of that Prebendry, whereby 
te became for bis Lifetime Superior to himſelf of theſe Lands, he might as Pre- 
kndar Infeft himſelf as Heretor, by his Precept Direct as Prebendar, for he 
Y }:4 two Relations : and this was of old done by the Earl of Bothwe/,, who 
FM ting Prior of Coldinghaw, and Heretor of Lands holden of the faid Priory, 
Directed Precepts, as Prior, to Infeft himſelf as Heretor, and the ſatne was 
found lawful, and Suſtained 3 ButI like the Form defired by this Sup 
fication rather, whereby there was no ſuch Confuſion as is in Properties and 
fuperiorities, where the Superiorities are alſo Heretable, quo caſ# the Property 
xcreſcing to any whois Heretable Superior,there isno neceſſity of a new Scafin, 
king the Seafin of the Superiority, will carry withitthe Property, where there 
$no other Proprietor but it is not ſo in theſe Benefices conferred upon Pere 
lns, Temporally provided for their Lifetime, where their Proviſions may 
pr them Right to the Fruits of all belonging to their Benefices during their 
iftime,but will give them no longer Kight to any Lands, or other things hold- 
n of that Benefice, without anew Right lawfully Acquired and Eſtabliſhed in 
heir Perſon. 


» St. = XX XN TY.” 


contra Hamilton, Eodex dies TOR 

Ertain Furniſhers purfuing Sir James Hamilton for the Price of certain 
Furniſhing,really and neceſſarily made by them to his Lady, Bairns and 
Family in his 7 by the ſpace of two years, or thereby, vis. a Baxter for 
read, and a Fleſher for Fleſh, and a Cordiner for Shoes and Pantons; Likeas 
ley all offered to prove, that before thir years purſaed for, they were all in ufe 
0 Furniſh in that ſame manner, to his Lady, Bairns and Family, divers pre- 
zeding years, for which they were well fatisfied; as alſo a part of this ſame 
Furniſhing, now acclaimed, was made by them fince Sir ap his coming ro 
veotland, and the ſaid Sir James was Partner, and eated of the ſaid Bread, and 
Xxxx4 | Fleſhes 
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Fleſhes in his Houſe, with his Lady, for the ſpace of Three or Four Moneths, 
of the ſpace acclaimed, ay and while he Diverted from his Lady, and purſied 
Divorcement ( fince which time they purſued not for furniſhing ſenſine made) 
And the ſaid Sir James Excepring, that he was not in Law obliged to pay the 
ſaid furniſhing tothem,albeit it had never been ſo neceſſar;becaule before his go. 
ing out of the Countrey,he appointed a yearly Proviſtonto be given to his Lady, 
for furniſhing her ſelf, her Bairns, Servants, and whole Family, Anſwerable to 
his Eſtate and hers, in all Neceſlar and uſeful things, and which was according. 
ly payed to her by his Servants, who had direQion to pay theſame, and where. 
upon Acquittances were yearly received from her ; ſo that the Purſuers having 
no Direction, or Warrand from him,or any by his Power, to make the furniſh» 
ing, he ought not to be Lyable therefore. The Lords Found the Exception 
Relevant, for the Lords Found, that the Defender having given to his Lady 
als ſufficient a quantity of Monty yearly, during each year Lybelled, as 
might conveniently ſuffice for maintenance of his Lady, Bairns and Family, he 
was not Lyable to pay theſe Furniſhers, except he had given DireQion to them, 
or Command to do it, or that he had knows that they had Furniſhed her, and 
alſo had known that they were not payed therefore by her; for they having 


no Warrand from the Husband, what they did without the ſame, they did itjuo 


periculo ; Neither was it needful to have been 1ntimat to them, that the Hus. 


band had appointed Maintenance yearly to his Wite, whereby they might have | 


looked and provided for their own Security (| as it was Replyed by them )nor 
were they everDiſcharged to furniſh, which the Lords did not reſpe&, ſeing 
they had no Warrand to furniſh from him, and it was not neceſlar to them 
to furniſh; for nothing could have compelled them thereto, albeit the Hul- 
band might have been Compelled to Aliment his Family, which being doneby 
him, he was no further bound in Law; and fo the Action for the Danger of the 
Preparative was not ſuſtained, for otherwiſe Wites,or Servants might bring on 
many bygone years furniſhings upon their Huſbands and Maſters, to their over- 
throw, if they ſhould thereby [ntervert the Moneys allowed by the Huſband, 
for Suſtentation of his Houſe, applying the ſame to any other unlawful uſe, and 
bring the neceſſar furniſhing of his Houſe back again upon him; ſo that furniih« 
ers ought only to Rely upon theSecurity of payment to be made by theſe, by 
whoſe Warrand they do the ſame, and with whom they make their Bargains, 
or elſe to take payment in hand. Actor, Cunningham. Alter. Nicolſon & Stuart. 
Hay Clerk. Yid, November 27, 1624+ a Baxter 1n Leith contra Mckeſor, 


L. Renton contra La. Aiton and L.of Blackader her Spouſe, Fune 25: 1634- 

N a Spuilzie of Teinds founded upon a Right made by John Stuart of Cold- 
[| ingham, and Francis Stuart L, Moriftoun, and Robert Douglas to the Pur- 
ſuer of the ſame Teinds, at the time of the making of which Right the Purluer 
gave a Bond to the ſaids Perſons Authors of his Right, that he ſhould never 
exaR more for theſe Teinds, now acclaimed from the Lady Aiton,but only 1c0 
pound yearly, which Bond is Regiſtrat in the Books of Council, and made 
publick z and upon which Bond the Lady 4itoz Defender propones this Excep- 
tion, that ſhe could not be found to have committed Spuilzie, which Tm 
tion the Lords Found Relevant,and ſuſtained it to Elide the Spuilziez notwit- 
ſtanding that the Purſuer replyed, that this Bond containing the toreſaid 
Clauſe could not Defend her, the ſaid Clauſe being conceived in favours of a 
Third Party, who was neither preſent the time of the Parties TranſaQing there- 
on , ſhe notbeing a Party, nor knowing any thing of the Bargainy and do- 


ing nothing upon it, nor being accepted by her, nor by none in her Name, and 


ſo behoved to be Improfitable to her, being ſtipulatio alteri fa&a, which is not 


Profitable in Law; Likeas thercafter all the Parties Authors of the ſaid Dilpo- 


fition 


fition, and Receivers of the Band, containing the faid Clauſe, had Diſcharged 
the ſame, and all the whole Heads thereof, tothe Purſuer, except the L. Mori- 
ſton, whereby the ſame became extinQ, as if i had never been made, ſeing (he 
was not Contrater, which Reply was Repelled, for the Lords Found;that teing 
the faid Bond was Regiſtrat, and ſa made pablict, the ſame could not there- 


after validly be Diſcharged without the Conſent, and expreſs Deed. of.. 


that Perſon, m whoſe favours the Clauſe was conceived; likeas the whole Per- 
ſons to whom the ſame was made, and who Difponed the Feinds to the Pur- 
ſuer had not all Diſcharged the ſame 3 For if it might have been valid!y  Diſ- 
charged without confent of the Third Perfon, (as it was not Found ) yet all 
their conſents behoved to have been grven thereto; and feing Moriftons con- 
ſent was not adhibited, who furvived Jong after the Diſcharge, and which is 
now Impoſſible to be bad, he being now deceafed, therefore.the Diicharge 
was not reſpeted, to derogat to the faid Third Perion. Actor. Stuart & Nicol- 
ſr, Alter. Advocatus & Belfhes. Gibſon Cierk, Yrd. January 15. 1633. Shanks, 
jad the Caſes there cited. 


Byyce contra Durie, June 26, 1634s bs 

Ne Dwrie of Craigluskart having Infeft his ſecond Wife, called Margaret 
Bruce, in fome Lands in Literent after his deceaſe, by a publick K1ght 
confirmed, in the which Lands he had long befcre Infeft his Son, begotten of 
eprior Marriage in Fee, by a baſe Right, reſerving his own Liferent:Htter the 
Huſbands deceaſe at the next Term, the Relict purſues the Tennents for the 
Mails and Duties of the Land, the Son Compearing, and by vertue of his Pri- 
or Right claiming preference 3 The Lords Repelled this Alledgance, and pres 
krred the Relic, whoſe Kight being publick, and the Sons Right being but 
baſe , albeit prior, yet not being clothed with Poffefſion, nor no Deed done, 
tor no Diligence to apprehend Poſlefſion,it was not Found to be of Force, to 
tinder the effe& of the poſterior publick Right, granted by the Huſband tothe 
Wife, for her Lifexent and fuſtentation ; albeit the Son Alledged, That. he, 
could not havedone Diligence to get Pofſeſhon, before his Fathers deceaſe, who 
was Liferenter, who died butat the Term Immediatly before this Pupluit, in, 
which Purſuit, he now timoufly Compeared, to claime the benefit of his Right; 
which was not ReſpeQed, but Repelled. Actor, DEruce. Alter. Ly 
Cuk. Yid. July 1. 1634. betwixt the fame Parties. 


Keith contra Innes, Eodems die, __ 

He Debitor being obliged to pay a Sum to his Creditor, at the Ter 
T contained in the Bond, and in caſe of Failzie, to his Son named in the 
Bund, and the Father, who was Principal Creditor, living diverſe years aftet 
the Term of payment, and receiving the Annualrent ofthe Sur, and thereafter 
dying, never making any Alteration by Teſtament, or any otherwiſe, con» 
J ctiving that Sum , to give or provide the Right thereof. otherwiſe to any. 
Other, after whoſe deceaſe the Son ſubſtitut charges the Debitap to pay the 
J um, who Suſpencing, that ſeing the Principal Creditor lived diverſe years af- 
J tr the Term of payment, therefore the Clauſe of Subſtitution, whereby pay+ 
vent was obliged to be made to the Son, in caſe of the Fathers deceaſe,, had not 
taken effet 3 And conſequently the Sum pertained.to the Defun@s-Heirs or Ex+. 
tutors, and ought to be Confirmed in Teſtament,and the Son could nat charge. 
terefore, This Reaſon was not ſuſtained, ſpecially feing the Game was pros 
poned by the Debitor, and there was neither any, Heix.or Executor of the Des 
funds, or any of the Defunds Creditors, who, Compeazed. to claime that Sutty. 
nd Propone the ſame,ſo.that it was not Competent to_the Debites toexcuſe 
lim from payment and ſeing the Defun&, albeit he lived after the Term, nes 
. Yyyy er 
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ver changed his Will, therefore the ſubſti:ute Perſon was Found to have Right) 
as laid 15, Hay Clerk. Yid. 15. June 1630. Thomſon, 


Lo, Fohnſtoun contra E, of Queensberry, Eodem die, 
N a Double Poynding berwixt thele Parties, wherein the Earl producing a 


Seaſin tor his Right: The Lord Fohnſtoun Alledged the ſame to benull,. 


becauſe it bore in the Nottars Subſcription, to be Written altens manu, 
and it Leſigned not by whom it was Written, conform to the AR of Parlia. 
ment 1593- at leaſt the Uſer thereot ſhould yer Deſign the ſame, ſeing he wan. 
ted the Means of Improbation, all the Parties therein,and all the Wirnefſles bes 
ing dead and the Nottar, 2*, He Alledged it wasnull, becauſe the toreſaid Not- 
rar was never Admitted Notcar, contorm to the Adt of Parliament 1563, a- 
nent Admiſſions of Nottars, which provides 7nſtruments, given out by Nottars 
not Admitted, to be null; and this Inſtrumentis ſo, except the Party will qua 
lific that he was Admitted conform to that At : Both theſe Alledgances were 
Repelled, for it was Found unneceſſary to Deſign a W riter of a Seafin,and thar 
Se.fins came not under the Act of Parliament 1593, tor theſe Writs are not 
Wrirs made by Patties, as that Ac of ParJiament means, bur it is the AR of 
the Nottar, and not of the Party : And as to the ſecond, ®T he Lords Found, that 
the Party needed not in this Judgment to offer to prove, that the Notrar was 
Admit:«<d conform to the AR of Pailiament, but reſerved to the Proponerto 
Purſue that Nallity by way of Action thereupon,as accords of the Law;So theſe 
two Alledgances were Found Novelties to be proponed, and if they were re- 
ceived, might produce inall Cauſes great delay, and troubleto Parties, which 
were againſt reaſon to Suſtain. Actor, Advocatus Regis & Nicolſon Alter, Sthe 
art & Cunninghame. Scot Clerk. x 


Durie contra Bruce, Fuly 1. 1634, 

N thisPurſuit mentioned before upon the 26 ofF»ne 1634,for Mails and Dy- 
ties of the Lands of Baarig, at the 7nſtance of Margaret Bruce, Relidt of 
umqUuhile George Durie, who was Inteft therein in Liferent by her ſaid um- 
quhile Husband, holden of the Superior, and Fames Durie Son to the ſaid um- 
quhile Georze of aprior Marriage, Compearing and Alledging, that ſhe had no 
Right thereto, but he ought to be anſwered of the Duties of the (aids Lands, 
becauſe the (ſaid umquhile George his Father, long before the Purſuers Right, 
had Infett his umquhile Mother in Liferent, and umquhile Fohn Durie,eldeſt 
Son procreat betwixt them in Feein theſe Lands, to which Fohy he is Heir , 
reſervingallo the Fathers Literent, whereby he has the better Rightzandalbeir 
it was but a baſe Infeftment, yet (eing the Fathers Poſſeſſion and the Vothers 
was continued, ſo long as they lived together, whoſe Literent is alſo Conſtitute 
by that ſame Infefrment of Fee,their Poſſeſſion muſt be repute his : Likeas, 
this Pu:ſuers Right is but a poor and naked Donation by the Husband to the 
ſecond Wite, having no preceeding neceſſary Cauſe, which might have produced 
thateffe&; and albeit publick, yet being poſterior to his, & ſine caſa, and ne- 
ver clad with Poſlefſion year and day, as is required by the A of Parliament, 
Fa, 5. anno 1540, Therefore he ought to be preferred, This Alledgance was 
Repelled, and the Purſuers Right,albeit poſterior,was preferred, ſeing the Huſe 
band had provided her to no other Means whereby to live, he being obliged 
by her Contra& of Marriage, to as great Proviſion as the Avail of theſe Lands 
yearly extended to, which not being done, the Lords Suſtained this ;ntettment, 
ſeing ſhe had nothing for her Proviſion but the ſame; And it was not reſpected 
thart her/nfettrment had norelation of being made for Implement of herContra&t 
of Marriage, nor made no mention thereof. Acor, Bruce, Alter Nicoiſon- Hay 


Clerk, Yid, Func 26, 1634, betwixt the ſame paxties, Fuly 12, 1634. Sir 
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Fames oliphants Creditors February 14. 1633, Charters, Fuly 17,1635, Li 
aiehal, 
as Mr. Rob: Glendinning contra L, Barnbarroch, Eodem die, | 
Arnbarrech having ſold (omeLands toGlendinning, which were holden Ward 
of the Laird of Lawchop, which Alienation bore ſimple Warrandice.and par< 
ticularly trom all Wards, and to obtain Lauchops conſent: And the (aid Glen- 
lining having obtained the Gift of Recognition from Lauchop, and thereupon 
Declarator, thereatter Purſues Warrandice againſt Barnb.,vroch,who Alledged, 
that ſeing he was ſecuie'| by the Acquiring ot the Recognition to himſelf, all 
uſe of Warrandice ceaſed, ſeing he ought alſo to have Intimat to the Detens« 
ter , and Required him to have Purchaſed the Superiors Conſent, before he 
took the Recognition, which he would have done : And the Purſuer Anſwer- 
ng, that it wasas favourable to him co have taken the Gitr of Recognition, as 
t0a Stranger; Likeas the Netender was obliged, to purchaſe the Superiors con» 
ſent betwixt and a day, which has expyred many years betore he Acquired this 
Right, The Lords Repelled the Exception, and Suſtained the Warrandice, but 
they retrinched the ſame to the Sums payed to the Superior by the Purſyer,for 
Acquiring ot the ſaid Recognition, with the Expenſes made by him ſince inPley, 
ind proſecuting the ſame, and no turther, Actor, Alter, Gilzwr, Gibſon 
Cletk, YVid, March 8, 1632, Logan of Balvy. 


Humecontra Hume, July 3, 1634. 

Ne Hume Brother to Polwart being Charged to pay a Sum, contained in his 
Bond Subſcribed with his hand, who Suſpending and Alledging, the Bond 
whe null, becauſe there were no Wietneſſes inſert in the body of the Bondzand 
abeit the ſame was Sublcribed by two Witneſſes, yet ſeing their Names were 
tot inſert in the Bond , nor no other Witneſſes Names, therefore the ſame 
m2ht not to make Faith, in reſpec of the AR of Parliament 1579, which re- 
quires that the Wirnefles be inſert in the Bond, The Lords Repelled this Rea- 
lon,and Suſtained the Bond, ſeing there were two Witn«ſſes Subſcribers of the 
Bond, which they Found alle good as it their Names had been inſert: And where 
thisDecifion may appear to differ from that of theSheriffof.Cawvers, Noted here 
nder,the ſame may be reconciled thus,that that of the Sheriff ofCavers was in 
1Writ not Subſcribed by the Party, bur by Nottars for him, in which caſe the 
Act of Parliament requires four Witneſſes Names to be ſpecially Deſigned,and 
Inſert in the Writ, and this Writ is Subſcribed by the Parties own Hand, and 
the Act ſt: cks not lo directly on it, Actor, Gray, Alter, Craig, Gibſon Clerk, 

Vid. Fuly $, 1623, Sheriff of Cavers, 

Melvill contra Drummond, Eodeni dit. | 

" her Taillor and George Melvill her fecond Spouſe, Purſues Archibald Drumt- 
mond, Executor to un:quhite Drummond her firſt Husband, for 
payment to her of a Sum of Money, left in Legacy to her by her Huſband, 
wherein the Lords Found, that albent by the Law of Exgland, wherethe lnfefes 
bent was made, which bore that Legacy, the Teſtator might leave Legacies of 
tlcretable Sums, and that the Heir could not quartel the ſamey but that ſuch 
Lepacies are effcRual z and albeit the Heir was born in England, and fo was 
dlicdged behoved to be (ubje& to the Engliſh Laws, yet ſeing the Money left, 
23s adebted in Scotland, and was a Sum which could not be Diſponed upon by 
Way of Teſtament, and ſo came not under Legacy, according to the Scottiſh 
as, therefore that the Relic had no Adtion to Purſue for the ſame, by the 
Iadick and Laws of this Kealm;for bona tam mobilia quam immobilia reg lantur 
xla Leges Regni © loci in qus bonaea jacent, & ſita ſunt; for this Legacy was 
Tcorpore individuo, of another nature than what was Teſtable in Scotland, bes 
UYof a particular Heretable Bond. Aor. Stuart & Gray Alter. Nicol/dn & 
Yyyy 2 Gilmor. 


| 
| 
| 
| 


IF = , = 
724, The Deciftons of the Lords of Seſſion, 1634. 
Gilmor, Gibſon Clerk, Vid. 9 Decemb. 1623. Col. Henderſon, and ctheother Cafe, 
there noted. 27 Fuly 1633. Worlie. 
L. £auchop contra Juh 8. 1634- 
* Lauchop havingRight from theDonartar of _— avin B.of GeBowgy, 
Liferent , after general Declarator, Purſues by ſpecial Declarator, the / 
Intromettors with the Duties of his Benefice, pertaining to him, of certain year, MW tt: 
adebted to rhe ſaid umquhile Biſhopz wherein the Horning being produces MW an 
whereon the Gift and Declarator proceeded, the Defender Alledged the M to 
Horning to be null, becaule there interveencd three years betwixt the Execy. W ha! 
tion of the Charge and the Denounciation 5 which Alledgance was Repelled, WM it," 
and notwithſtanding thereofthe Horning found ſufficient, and well Execute, W lt | 
becauſe before the Denounciation, there preceeded an Intimation,made to the MW ing 
umquhile Rebel, two days before he was Denounced 3 which Intimation pro. Wl all 
ported, that the Party, at whoſe inſtance the Horning was Execute, had oh. 


tained a Proteſtation before the Lords of Seſſion, againſt a Suſpenſion of theſe Ml fore 
Charges, purchalt by the ſaid umquhile Biſhop, by the which Proteſtation MW not 

Letters were ordered tobe put to Execution, which being fo intimat to the ſaid MW nor 

umquhile Biſhop by the Officer, the Lords Found the Officer might thereafter Ml to 
Denounce; and the Denounciation being made within two days after the ſaid Ml fon | 
Intimation, it was Found lufficient, and that there needed no new Charge to Ml of V 
have been given by the Meſlenger : for the Alledged length of time that inter. WM be fc 
veened ſince the ſaid firſt Charge, as the Defender Alledged,ought to have MI conſi 
been given before he could have been Denounced, and that the Intimation was {WM Alte: 
not enough to warrand the Denounciation, without a new Charge, eſpeci- euto: 
ally ſuch an Intimation upon two dayes allanerly before the Denounci- 

ation; Likeas they Alledged, that if any Intimation might be fuſtained, trol x3 . 
ſupply the Charge, and ſuſtain the Horning z yet the ſame ought not to be ne 
upon ſo ſhort a Coon as two days,but that there was requifite as many daysto Yay, \ 
have interveened after the making of the Intimation, before the Party could Ml (5:24 


be Denounced, as was requifite to the Charge, atrer the expirmg whereof, De- Wl p;onc 
nounciation might be made by the Letters of Horntog, and Warrand thereok; Wl {;h+ 
fa that if the Charge was requiſite to be given upon itz days, or moe or fewer, Will j, pen 
as the Warrand appointed, ſo the Intimation ought to have been made upon Wl 44; ch 
no fewer, beforethe Officer could lawfully Denounce : which Altedgance was pref 
Repelled, and the Horning with the Intimation made, as ſaid is, and the De+ ſry 
nounciatian following thereon were tuſtained, Actor. Hawdlten & Alter: BY for wr 
Neilſon, Scot Clerk. 


Dam Margaret Preſton contra the Executors of her Son, Eodem die, 

Am Margaret Preſton, Purſuing the Executors of umquhile Fobn Hepburn 

her Son, to warrand her from a Debt Decerned againſt heras Executrix 

to her umquhile Husband Sir Robert Hepburn, and whereof the ſaid umquhile 

Fohn Hepburn ſhould have relieved her ſaid Husband his Father: The Defe 

ders Alledging, that the whole Goods of the Teſtament of the ſaid ng 
was exhauſted, by Sentences obtained by other Creditors of the Defund 

againſt them. This Alledgance was Repelled, and it was not Found ſufficient 


to liberat the Executors, that Sentences were obtained by other Creditors 2-Wif hone t 
gainſt them, for asmuch as would exhauſt the Invencar of the Teſtament, ex- equren 
cept alſo that payment had been made by the ſaids Executors to the Creditors, BY temy þ, 
conform to their Decreets; for before payment the Executors could not be ex-BY lower, 

onered, and when this Pugſuer had recovered Sentence, as the other Creditors BY ad the 
havedone, the Executors might Conveen them, or Suſpendall their Sentences: L 


In which Proceſs the Creditors might Diſpute upon their preference, if ih : 
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was not enough to pay themall, and thitr the Exechtors could riot be farther 
obliged,but /ecnndam wires Invert arii, Attor, STeete. Alrer, HajClerk; 
Bywce contra Forbes, Jul 11, 1634. = 
Fter an Interdi&ion and Publication thereof,the pexfon Interdifted being 
ſpecific? bound therein to Contra no Debe, nor do no Deed, ©. as 
the Style isufual in rheſe Writs, &c, whereby he might. be hurt in bis Goods 
and Gear, ororher Moveables, and fo the - ous thereof expreſly extendin 
to his Moveables, as well as to his Heretables ; the faid perloo lamerdi 
having give a Bond of Money, ard _ Charged by the Creditor to pay 
it,which being Sufpended upon a Reafon founded upon the ſaid Interdiction z 
| was Found, that the Creditor might feek perſonal Execution by Horns 
ing or Caption againſt the Debitor, and alſo might Poynd and Arreft, and uſe 
all ordmar Execution againſt his Moveable Goods, but no Execution againſt 
bis Lands nor Hererage ; riotwithſtanding that the Interdi&ion was of the 
forefaid Tenor per expreſſum, extending to Moveables, which the &ords did 
not refpe& z for they Found, that InterdiQions could not be of larger extent, 
nor have any other force nor effe& than Inhibitions hath, which extends not 
to Moveables, but only to —_ albeit it ntight appear that the like rea« 
ſon is to fuſtain Interdi@ions, ſo long as they ſtand, as well for preſervation 
of Moveables, as Heritage , for if there be reafon for the one, the ſame may 
te for the orher,efpecially where it may be, that the Interdicted perfons Eftate 
conſiſts moſt part in Moveables, or that he hath no Heritage atall. Actor. 
Alter. Hope. Gibſon Clerk. Yid. 22 January 1631. Hardie, 13 December $622. 
Stor, 15 March 1639. Brown, 7 July 1645. L, of Innerweick, 


Hay contra Gickt, Eodeme die. 
N a Redudion of a Decree obtained by the L.Gicht,againft one Hey his Fen? 
nent, in his own Court, for payment of Farms confeſt refting owing by 

Hay, upon this Reaſon, becauſe the Tennent was never Cited and there wasno 
Cation nor Execution extant to qualifte the fame : In this P roces the Baillte, 
Pronouncer ofthe Decreet, and the Clerk: thereto, and the Officer Executor 
of the Poynding Execute thereupon, being called, and being all deccafed now 
le pendente betore this Proceſs was Diſcuft, whereby the Defenders Alkedged, 
that the Proceſs ſhould ceaſe, while the ſame were transferred tn ſome perſons, to 
BY repreſent them. This Alledgance was Repelled, andthe Lords Found no ne- 
BY clity of ſransferring,eſpecially ſeing nothing was concluded againſt the Judge, 
WY for wrong done, nor no Reaſon Libelled thereon,and that the Party oughtto 
te anſwerable for the Warrand of hisown Sentence; eſpecially the Baron's ſelf 
ting the obtainer thereof, in Nis own Court, before hisown Baillie, the Mea 
ters ofthe Conrr —_ his own Creatton. [tew, The Defender offering, ts 
pove aganft rhe Reaſon of RedaQion, that the Defender in that Decreet,ois.. 
teTennent, was Summoned to the giving thereof;and that he offeredto 
it by Wikneffes. The Lords Found this Alledgance Relevant ta ſuſtam the De= 
were, and char it was Relevant to be proven by Witneſſes, and. that there was; 
wneceffiry to prove che farne by Writ for in fuch As and Procedures befare 
Bron Baiffies, fm Baron Courts, The Lorde Found no neceffity that there. 
Gonkf be any Citarion exrant in, Writy, ſeing the Citations in ſuch Cours are 
quently done by Verbal Dire&ion, and if K can be provem that the Fer, 
tems be truly Cired, albeit not in Writ, is is ſufficieat, Aﬀor. Advocativ & 
Wome, After, Nictſos $6 Baird. Hay Clerk, Yide x7 Tune 1624 Cromfirdy 
nd the Cafey there, | 

_—_ Lo. Balmerinoch havingCompriſed certain 4 qd theLo. Jedburgh, 
"WL and uſing the Order of Redemption, and (ecking Declarator thereon. 

Yyyy 3 againſt 
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againſt Gilbert Eliot, who had a preceeding Wodl(et of theſe Landsz and the 
Defender quarrelling the Order, becauſe at the Term, to which the Redemp. 
tion was uſed, he was ready, and Compeared with his Procurator, and offered 
aRenounciation, and was content to receive the Money, ſo that the Purlyer 
was in defau]t himſelf, who would not deliver the Money, and receive the Re. 
nounciation ; And where the Purſuer Replyed,that the Renounciation offered 
by theDefender was not ſufficient,ſo that he couid not accept the ſame. He Dy. 
plyed, that the Purſuer ought to have preſented another Renounciationto the 
Defender, ſuch as hedefired to have been perfeRed to the Purſuery, which the 
Defender was ready to haveSubſcribed, and to have then received his Money; 
which the Purſuer not doing, per ipſum ſtetit that the Redemption took not ef- 
feR, and conſequently the Order cannot be found lawtful;for he ought to haye 
formed his own Security, which if the Defender had refuſed to Subſcribe (be. 
ing lawful ) then the Defender might juſtly have been Found to be i morg, 
but thisnot being ſo done,thisOrder cannot be ſuſtained, This Alledgance way 
Repelled, and the Order ſuſtained; for the Defenders Renounciation offereg 
by him was not ſufficient, neither wasit Found neceſſar,that the Purſuer ſhould 
have at the time of the Order, and at the Term of Kedemption, offered ſuch 
2 Renunciation to the Defender, as he would have had to be Subſcribed by 
him. /texr, in this ſame Proceſs, the Defender having alſo an Inicftment of Ans 
nualrent ont of the ſame Lands, . by and attour the ſaid Wodſet, which Annual. 
rent was Redeemable by Payment of the Principal Sum, Eight days after any 
Term of Whitſunday, or Martinmss, upon the premonition of Fourty Days 
preceeding ; And the Purſuer having uſed the Order for Redemption of the 
ſame againſt that Term, whereto the Wodſet was craved to be Redeemed, 
and not to the Eight Day after the Term, as the Keverſion bore: This Order 
concerning the Annualrent, was not ſuſtain.d , ſeing the Defender was not 
Warned to come and receive his Money at the Eight Day after the Term al- 
bcit the Purſuer Replyed, that that Clauſe was conceived in the Redeem- 
ers favours, and leing he had done morethan he needed, by Warning him, and 
making his Money preceifly ready at the T<rm, thet that Clauſe, which was 
conceived in his favours, ſhould not be converted to his prejudice z ſpecially 
where thereby the Defender has no prejudice, ſeing alſo he Compeared at the 
Term, to which he was Warned, and thereby cannot be excuſed bylgnorance, 
which Reply was RepeJled, and therefore the ( rder was not ſuſtained for 
Redemption of the Annualrent. Aftor. Stuart & Lermonth. Alter. Nicolſon 
& Scot, Hay Clerk. 


Sir James Oliphants Creditors, Eodem die. 

T* a Double Poynding,which of Sir Fames's Creditors ſhould be an{wered of 

the Duties of theſe Lands, which were Appryſed by ſome, and who being 
publickly Infeft therein, craved therefore to be anſwered of the ſaids Duties 
of the Cropt 1632, which was then controverted , And on theother part Pa- 
rrick Oliphant, who craved to be preferred to Fohn Fairholm the Compryſer, 
becauſe long before hisCompryſing andDenunciation, he was Inteft inan Annu« 
alrent out of the ſaidsLands, tor a principal Sum adebred to him by the ſaidcom- 
mon Debitor, which Inteftment proceeded upon a procuratory granted by the 
Debitorgfor takingInteftment, eitherto be holden of theGranter,or of theKing, 
the Debitors Superior , and albeit he was Seized to be holden, only of the 
Granter, yet his Infeſtment was Regiſtrat in the Secretaries Regiſter, and ſo 
made publick betore Fairholm's Denunciation z As alſo the ſame was Confirm- 
ed by the King, betore Fairholm's Compryfing was compleat , In the which 
Confirmation, the King Declared the ſaid Seafin to be als ſufficient wits 
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11d been lnfeft to be holdenof the King : And it being Anſwered for the Cots 
ryſcr, that the Annualrenters Right was baſe, and was not clad with Poſſe(- 
fon, neither could beclad with Pofleſſion, ſeing the payment ot the Annual- 
xnt was not conferred ti] the year of God 1633, tobe the firſt Term ot Pay- 
nent of the Annualrentz and the Confirmation nor Regiſtration made not the 
Cme publick,ſo that ſti]] che Intetemenr remained a bate Righe,and could not be 
xlpected againſt the publick, which inſtancly was to take etfec, and to receive 
preſent Polleſhon : And the Annualrenter Anſwering, that albeit his intet« 
nent could not take preſent Pofl: ſon, (eing the Term of payment was not bee 
bre Whitſwnday 1633, yet that was not a ground ot Law to annul his Righc 
thereby, ſeing it was a true and lawful Devr,and lawtully Conſtirute,b: cede- 
ut dies, licet non wvenit, Cf licet non peti poſſit, Neither could it be repute baſe 
hereby to extinguiſh his Right, being Regiſtrar and Confirmed, which took 
may all ſuſpition of Fraud or Clandeſtine dealing; for the publick Regiſtrati- 
m took away all theſe ſuſpitions, which gave the cauſe of any Acts of Parlia- 
nent , made againſt privat Rights, and he has beſide doneall lawtul Diligence 
p make his Intettment notvur, by intenting Action thereupon, and Executing 
« Arreſtment before this Compryſer, which muſt have torce, as if he had ob- 
zined Poſſeſhon, ſeing both the Parties are but yet contending de adipiſcends 

Frome; and it his Intetrment had been publick,and had the rerm of payment 
wnterred to a ſubſequent Term, as this ntettrment quarre}led does, yet being 
rio! to the Compryſers Right, albeit thereby he might be ſecluded trom the 
lem controverted, which pteceeds the Term of his payment, yet thereby his In- 
ktment could never fall tor any years (ſubſequent, when the Term ot his 
light ſhould come, bur then in Reaſon it ought to have EffeR, and be prefer 
x to the Compryſer: Notwithſtanding of this Alledgance for the Annual 
renter, the Compryſer was preferred, and the Annualrenters Right was Found 
lie But here the queſtion, as ſaid is, was for a Term, whereto the Annu- 
renter could not claim Right, being betore his Terms of payment, and (o tor 
that Term he was excluced , and the Diſpute was not for Terms, whereto his 
teitment might give him Right, Although the Lords by their Inter!ocu- 
tor Found his Right baſe, and ſo did exc!ude him for ever, Actor, Oliphant, 
liter. Cunninghame,Hay Clerk, Vid. November 22+ 1633 Warnock, and the 
ales there, Fanuary 22, 1633, Gordon, Fuly 1, 1634, Bruce, February T4, 
1633, Charters, Fuly 17,1635, L Craiehal, 


Lo, Fohnſton contra E. Queensberry & Fohnſton of Corhead, Fuly 17.1634, 
N a Double _— for the Mails and Duties ot the Lands of Lochuwſc, 
claimed by the Lo, Fohn#eon, as having Right trom the appearand Heir ot um+ 
Quhile Caprain John#om of Lochouſe, Heretor of theſe Lands, and who was in 
Poſſeſſion thereot at his Deceaſe,on the one part, & by the Earl of Queensberry, 
sbting Heir to the Lord Drumlanrig his Father, who was Heretably Inteit 
therein by Diſpoſition ot the ſaid umquhile Captain by rwo Intettments, one 
bale, and another holding of the Superior z, Which Infettment to be holden 
0! the Superior, was C _—_ by this | ord Queensberry, who had Acquired 
the Heretable Right of the laid Superiority trom the L, Calderwood, of whom 
the aids Lands were holden 3 V\ hich Confirmation was granted atter Deceaſe 
of Captain Fohnſton, granter of the Intettmenc, and atter the Deceaſe of the 
Lord Drumlanrig alſo, to whom the Infettm+nt was granted, In this Vroceſs 
he Lords appointed that there ſhould be aS« queſtration of the Duties of theſe 
Lands in an indifferent reſpontal Gentlemans hands, who during the depen- 
(ence of this Action,ſhould uplite the ſame trom the Tennents, 2nd make pay- 
diene thereof to the Farty,who ſhould be Found to have Right thereto, at the 
ad of the Proceſs : Which Scqueſtration was ſo appointeo, albett it was only . 
Yyyy4 Vers 
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VYerbally ſought at the Bar by the Lord Fob»ſton, the time of the Diſpyt "ll 


of this Cauſe,and that the Summons craved no ſuch Sequeſtration, neithery - 
there any Summons or Action Intented, or Depending, craving Sequeftratin];ſ's a 
And albeit alſo the Earl and Fohn#on of Corehead Allecged, there was now Pioht 
ſon to grant the ſame, ſeing they were in Poſſeſſion of the Land by a great p S ; 
thereot in Manſing,and the reſt by uplitting the Duties thereof trom the Ty” hy 
nents : Likeas the Lord Fohnſton nor the appearand Heir had no teal Righ bug 
which might be the ground of the Sequeſtration; notwithſtanding whereot tial” = 
Sequeſtration was ordained for ſuch Duties as was not uplitted already, andi wm 
time coming ay and while the Proceſs ended, {o far as concern d the Lands | : 
to Tennents, but not for the Mains poſſeſt in Manſing by Corehead : Allo” 
Lords Suſtained the Confirmation foreſaid of the ſaid publick Intettment \1 _ 
chough done after the Granters Deceaſe, which Intettmenc and Confirmatiy —_ 
thereot were Found valid , done at any time' whatſoever the Superior Pleaſed, op 
either before or atter the Diſponers Deceaſe, at any time where there way the 4 
Interveening Impediment of any other more law'u] Right, made by the Diſpoq- y Ul 
er before the Confitmation, really of the ſaids Lands, in which caſe, it any (yh 
real Right had been lawtully perte&ted betore the Confirmation , there might dying 
have been Argumene, that the Confirmation might have been controvetted, x Gear : 
not valid, aiter the Deceaſe of the Diſponer, as that thereby Con firmatis & _ 
confirmatum nou poſſent conjungi poſt mortem, propier illud medium impedimentun, _— 
Actor, Stuart & Cunninghame. Alter. 4 dvocatus & Nicolſon. Scot Cletk, Fo ir 
Vid, December 5,1623, Patoun. 
Henderſons contra Sanders Miniſter, Faly 18, 1634- \. Ba 

$f Henderjons Bairns Purſuing their Mother's ſecond Huſband, which Mc onſd 
ther was Executrix to her firſt Huſband their Father, likeas her ſecond j..ct 
Huſband wasF xecutor to his Wife their Mother, for payment to them of their tat ſe 
BairnsPart of Gear,and of theirPart of the Money pertaining to them, falling by =P 
there Fathers deceaſe; Together with theAnnualrent of the ſaid Money continual- Aled, 
ly,fince theFathers deceale, & ſince the time of thei: Mothers [ntromiſſion there- » . 
with ; and alſo for payment of the equal half of the Goods and Gear contain- xlled 


£d in their Mothers Teſtament, whereto they had Right as Bairns, and neareſt 
of Kin to their Mother. This Purſuit being moved before the Commillar of Mur, 
ray, and Sentence given thereupon,againſt the Defender, wiz, the Bairns Good. 
Father, the ſecond Husband of their Mother, as Executor to her, he Compear. 
ing, which Decreet being Suſpended by him, upon this Reaſon, 27, That he, 
nor yet his umquhile Spouſe could be ſubject to no Annualrents, they being only 
Executors, who by the Law are not ſubje to pay Annualrents, ſpecially before 
Sentence, for any Terms before they were Decerned; and there being nine 
or ten years -betwixt the firſt Husbands deceaſe, and the time of the Sen- 
tence, and alſo two or three years betwixt their Mothers deceaſe, and the faid 
Decreet, no Reaſon can make either her, if ſhe were living, or him lyable in 
Annualrent, ſeing Executors cannot be ſubje&t, but at moſt from the time ofthe 
Sentence: And the Chargers opponing, that they having meddled with the Mo- 
neys, and Imployed the lame to their uſe, and they being but Minors all this 
time, they are excuſable, not to have Purſued more timely for their Moneysz 
and the Suſpenders, and their Mothers Intromiffion therewith, ought not tobe 
Profitable to them, to their Prejudice, and they opponed the Decreet given 
againſt them i= foro contradiforio, The Lords, in reſpe& of the Sentence given 
parte comparente, Found the Letters Orderly Proceeded,albeit moſt of the Lords 
were of different Judgments, ſome thinking that Executors are not ſubjeR to 
pay Annualrent, ſpecially before Sentencezand others were of a contrair Judge» 


ment in this Caſe, where the Bairns were Minors; and the Mother and Fa - 


| The Deciſzons of the Lords of Seſſion, 1634 #739 
1 Law bad Intrometted with the Money ; but becauſe of the Sentence ftand- 
ng parte comparente, Decreet was given as ſaid is. Items, where the Decreet De- 
med the Father in Law to pay the half of the Gear to the Bairns, as having 
Right to that half, by their Mothers deceaſe, The Lords Found, that the Bairns 
could not claim the half, becauſe the Mothers Teſtament, by whoſe deceale they 
ſought the ſame, could give them only Right to a Third of the GoodsandGear, 
which belonged to her Husband conveened 3For although there were no Bairns 
procreat betwixt the ſaid ſecond Husband and her, yet the ſaid Husband had 
Bairns living of a prior Marriage, who behoved to be reput to have their own 
Intereſts, and a Third Part of their Fathers Goods, and conſequently they 
found the Wiſes Teſtament ſhould not been Confirmed as it was, by a two-fold 
Diviſion, giving the Wife the one half, and the Husband the other, but thax 
there ought to have been a Diviſion in Three Parts, viz. the Wife one Third: 
the Husband another Third, and the Fhird Third to the Husbands Bairns; lo 
by this Deciſion, the Wife and the Husband, albeit having no Bairns betwixe 
them, yer where the Husband has Bairns of another Marriage , the Wife 
dying, tranſmits Right only to her neareſt of Kin, tothe Third Part of their 
Gear allenarly 3 and the Bairns of the Husband, although not gotten of that 
Marriage, bas Right to a Third fiione Juris, For their Father living, they can. 
not have Right to any Bairns-Part of Gear, ſo long as he lives; but it was re- 
put as a Right in their Perſon, to exclude the Wife from any Right further than 
1 Third, ſeing the whole Gear being de Jure in bonis mariti, and he Dominug, 
was not thought Reaſonable, to give the Wife the half, thereby to exclude 
he Bairns, and to givethem no Right to their Fathers Gear: & albeit this was 
conſidered by theLords,yet it could not be effettual togive the Bairns anyRight 
hereto, ſo long as the Fatherlived : And albeit alſo the Chargers Alledged, 
that ſeing the Father is living,the Bairns could not have Kight,and that che Hus- 
land is truly Reput in Law, to be Domwinus omwnium bonorum, as the Party 
Alledged, Therefore with the more Reaſon, and in Law, ſhould his Wife have 
he half of all which he had, the time of his deceaſe, which Alledgance was Re- 
relled, and the Wifes Part Reſtrifted to a Third, as ſaid is. AQtor. Ja. Gibſor, 
alter, Gibſon Clerk, Vid. June 17. 1631, Chapman, 27.Feb. 1627, Roſe 


Hart contra Tennents, Eodeme die. 
R. John Hart Purſuing a Removing from a Houſe in the Cannongate, 
Conform to a Warning, as uſe is, made within Burgh ; It being Alledged, 
that the Warning was null, becauſe it was not execut upon 40 days, at the Pa- 
wh Kirk, within which the Houſe lyes, The Lords Repelled the Alledgance, 
nd ſuſtained the Warning, becauſe they Found, that Warnings from Houſes 
within Burgh, needed not to be made, nor execute atthe Paroch Kirk, ſeing that 
bonly required by A& of Parliament to be done in Field-Land, and not for 
Houſesin Towns, from which Warnings to Remove are made by the Town- 
Officers, at the Verbal defires of Parties, without neceſlity of Precepts in Writ 
rom the Party, or any other Dire&ion from the Magiſtrat, and by Chalking 
«the Doors, Teſtified to be done by the Officer Executor, and Witneſles, with- 
Mt any Record of the Execution in Writ. Scot Clerk. 


Good-man of Humbie contra Hume, Fuly 19. 1634 
Ha being Charged to pay to Helen Cockburn ſowetime Good-Wife of 
Humbie, and to Lawrence Hume her Spouſe, the Sum of 2000 Merks 
Untained in a Bond granted by him to them thereupon, at a certain Terth 
lentioned in the Bond, and to pay Annualrent therefore, ſo long ashe 
rained the Sum , after the Term of paymentz - And there being one 
Clauſe ſubjoyned in the, end of _ Bond, whereby it was —_ 
ZZTL that 
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that it ſhould not be Leiſfum to Levrence Hume the Hugband, toſeek the Prin. 
cipal Sum, nor up-lift the ſame, during his Wites Lifetime, butonly the Annu. 
alrent thereof; in reſpe& of the which Proviſion, the ſaid Debitor Suſpended uf 
the ſaids Charges execute at the Husbands inſtance, for the faid Principal Sum: - 
wheretothe Husband Anſwered, that that Clauſe was conceived in his Wifes fa. 
vours, and not in favours of the Debitor ; Likeas his Wife conſented to the 
Charge, and up-lifting of the Money, and offered to Compear Judicially, and 
conſent moſt Solemnly thereto, The Lor ds nevertheleſs Suſpended the 
Charge,for the faid Principal Sum, in reſpeR of the ſaid Clauſcsfor they Foung, 
that the Debitor could not be Compelled to pay the ſame, albeit the Wife con- 
ſented, except that he pleaſed himſelfto pay it, ſo long as the Wife lived for 
it was Found, that the Clauſe was in the Debitors favours, if he liked to make 
uſe of it. Hay Clerk. | 


Hay contra Baillies of Aberdene, July 22. 1634, | 
Ay of Crimonmogat having Charged the Baillies of Aberdene, upon a Pro- 
H curatory of Reſignation, made of ſome Tenements of Land in Aberdene, | 
Holding Burgage in his favours, to Infeft him therein 3 and they Suſpending, 
that they were not holden to receive the Reſignation, being done in favours of 
one, who is not Burges of their Burgh; and if in Law, they could be obliged 
to Infett him,as they Alledged they were not, [ no more than other Superiors | 
can be Compelled to Receive and Change their Vaſlals, upon a Prior Vaſlals 
Reſignation, or Diſpoſition, which no Superior is Bound in Law, to acknow- 
ledglc ] yet if they might be Compelled in Law, they ought to havea ycarsDu. # 
ty, as the Land payed, and be otherwiſe ſatisfied in a Compoſition, for Receiy- 
ing and Infefting him. The Lords Ft ound not this Reaſon Relevant 3 But Found 
that the Magiſtrats ought to Receive, and Infeft this Perſon, albeit he was not 
a Burges, upon the foreſaid Procuratory of Refignation made in his favours, 
and that without payment of a yearsRent of theLand,or any otherCompoſition 
therefore, albeit other Superiors of other Lands, not Burgage,are not Compel- 
led to receive ſuch Reſignations, and to Change their Vaſlals againſt their will : 
for they ought to Claim no SatisfaCtion therefore, ſeing the Land is not holden 
of them as Superiors, but in Burgage of the King, and the Magiſtrats are but 
the Kings Baillies, and ſo ſhould have nothing done therefore , but the Service 
of Burgh; yet the Scruple abides, viz, That Land: of Burgh,granted in Burgage 


Holding, ought not to be tranſmitted to any other, not being Burges: for it ap = 
pears to change the Tenor of the Conceſſion, given to the Incorporation of they *© 
Burgh by the Prince, which none can bruik, not being Burgeſles, and of that " 
Corporation ; And which the Magiltrat, although hz be not Superior, but the "ih 
King's Baillie, cannot, nor ought not to alterg but the Receiving of one not => 
Burges changes not theHolding. Acor. Mowat. Yid. 18, Decem, 1630, Stark The 
i 

and the Caſes there, Decem. 15+ 1629. Young , = 
Forreſter contra Feuars, Eodeme die. je. 

Argaret Forreſter as havingKight from her Father, who,and his Predece ep] 

ors were Infeft in the Office of the Forreſtrie of Torwood, and {0 in 

the Fees of the ſaid Office, had Diſponed to them certain quantities of Vidual Y more 
to be payed by the Feuars, and Poſlceflors of che Lands of Beghlgwioer, We I »;y 
were the King”s Property 3 for payment of the which Duty, ſhe purſues the ” hows 
Feuars, tor diverſe years by-paſt; And they Compearing, and Allecgng, j_ J nd þ 
the Summons was not Relevan', ſcing it was never Lybelled haven, at "Bo 4c 
Purſuer, or her Predeccfſors wereever in Poſlcfſion of theſe Duties A _ tor C 
The Lords repelled the Exception, and Found the Summons Relevant, a - wine 
it no Poſſeſſion was Lybelled therein, ofthe Duties Acclaimed at any _ iYY nodi 
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the Purſuers Predeceſſory Perſon; for if the Defender ſhould propone.. per- 
emptory to Elide the Purſtit, whereby the Putſher rtiipht be urged to Reis 
upon Poſſeſſion, the Lords Found, they would tonfiler it by way, of Reply, 
a; if it had been Lybelled; And the Defenders Alledging, that = weretugtc 
in the Lands Lybelled by the King, and by verte bf their Itifefements, Has 
been 40 years, and paſt Memory of Man in Poffſlion of the” Linds; for 
payment of a Peu-duty of. ViRual to the King's Maje#y, there btiny no other 
Duty contained in their {aids Rights, either tor Fee, 'or for other Services tb 
4 b-6one for the ſaid:Landz;So that they Polleſling fo long without?iterruption, 
they ought to. be free of thisPurſuit,ſeing the PurſuersRight isPreſctibed,and the 
A7.of Parliament anent Prefcription,anzo 1617.makes the (ame beconieExtinR- 
And the Purſuer Replying, thar the Preſcription milicats not in this Caſe, for 
the Purſuers Right is not of the Defenders Land, but of a Fee, and certain 
| Puty forth thereof(o that they are diſparata &*nor circa idem; for he quarrelsnot 
{ th: DefendersRight of theLand,ſcing he may bruik his Lands,ard thePurſu x his 
I Right of Office, and che Fees due thereto, and they may ſubſilt roge:her, The 
Lords Found the Exception of Preſcription Relevant, and to Militat in this 
lame Caſe, againſt the Purſuers Right to elide the fame; The Defender Alledg- 
ing, that he brujked theſe Lands thir 40 years by-paſlt, tree of ary payment ex- 
cept his Feu=[Duty, and ſo that he had preſcribed libeyum tenementum, free ofthis 
Burden Ly belled, even as if the Purſfuer had Acclaimed an Annualrent out of 
the faids Lands, which the like Exception of Preſcription would in Law and 
Reaſon have excluded; And becauſe thereafter the Purſuer Replyed upon an 
- FF laterruprion lawfully done dehito tempore, therefore the Reply was admirted. 
*F4 tor. Nicol/on & Megil. Alter. Stuart & Mowat. Hay Clerk. Fi:. March 
IF) 1. 1634. Sherif of Galloway, 


- - we —_—_— OT 


a Ladly contra Commilſſar of Dunkel, Eodem die. 
- He Commillar of Dunke/ being purſued by Mr James Ladly, for pay- 


ment of an Annualrent of 28 Rolls Viual, wherein Mr. Thomas Aber« 
crombie died Infeft, and that of diverſe years by-paſt, which the Purtuer Ac- 
claimed as Donatar to the E\cheat of Robert Abercromby, Son and Ft xecutor to 
the ſaid umquhile Mr. Thowas,and which were lntrometted with by the Com- 
niſſar, who Alledging, that he had lawfully Redeemed the faid Annualrent 
by Payment of the Principal Sum, whereupon the Annualrent was Redeem- 
J able tro the Daughter of the ſaid Mr, Thomes, who had Right thereto by her 
J father, and whereupon ſhe was Infeft'; and the moſt that can be craved tor by» 
FJ gones,is only Ten per Cens of the Principal Sum, and not the Vittual Annual 
J rent, and Prices thereof Acclaimed, in reſpeR of the 134. 4 of Parltamert, 
14 1592, Which provides, that Annualrents be Receemable after that manner, 
and that the Party can be ſubje& in no: higher Annualrent than Ten per Cert, 
This Exception was Found Relevant, albeit the Infeftment of the Annualrent 
was before the AF of Parliament: And the Lords Found the Defeniler only ſab- 
kt,tor all bygone yeatsAcclaimed,at Ten for ilkHundred; And albiet the Purſuer 
Replyed, that the Defender might Redeem by payment, and contigning of the 
Principal Sum, and Ten per Cent; and that the Order is ſufficient, although no 
"FJ fore were Configned, yet that will never hinder the Wodfetter to purſue, by 
- WJ "ay of Action, the Defender,for payment of the greater Quantity, whereto his 
SJ \nnualrent extended more than his Annualrent of Ten per cent,as he now does, 
J id has been uſually donein the likeCaſes beforezthisReply was __— & the 
ation only ſuſtained, for Ten per Cent, But becavfe' this was 'heitt er Offered: 
nor Conſigned, at the time of the Redemption, #fd"thir the Purſuer had'of: 
nined diverſe Decreets againſt the Defender for theſe by-gones, The Lords 
modified 300 Merks of expenſes to be payed by this Defender, to the Purſuer, 
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by and beſide the Sum, wheretothe Annualrent now reſtrifted to Ten per Con tined 
did extend to, Hay Clerk. Yid, July 6. 1630. Nizbet contra E, Caſſils, rid. 2 


| Campbel contra cM*charty, July 23. 1634. wn, 
Atthew Campbel having obtained Decreet of Removing, againſt Roxl4 
4 chart), this Mccharty intents ReduQtion upon a Reaſon, bearing, That 
the Reducers Brother, to whom he was Appearand Heir, had received a Char. [) 
ter of the Lands Lybelled from umquhile Campbels, to whom the obtain. © Tv! 
er of the Sentence was Heir, or has behaved himſelf as Heir, byvertue whereof td 2 " 
the Reducer , and his Brother before himy has been in continual Poſſeſſion of M ihe a 
the ſaids Lands, fince the date of the ſaid Charter, which is in anno x597, Ang WY 141: 
which contains abſolute Warrandice. The Lords Found this Reaſon Releyant Wl upon 
to Reduce the Decreer, albeit the Obtainer thereof Alledged, that the Charter W there 
without Seaſin taken thereon could not be ſuſtained as a Right, to main. Wl 2nd 0 
tain the Reducer in the Right and Poſſcſhon of the Lands; for he contendeg WY cha's 
that it was not obligator, being but the beginning of an ImperſeRed AR, which MY of t! 
cannot be ſuſtained, while it be Compleat, ſpecially where the Compleating he ſh 
thereof depends upon the Parties own Will, who never ſecking Seafin, nordg. MI 7" 
ing Liligence therefore, as he ought, his own Fault ought not to be Projt- the | 
able to him: which Alledgance was Repelled, and the Charter Suſtained, al- the ! 
beit wanting Sealin, in reipe(t the Partie now Defender in the K eduQion, was MI bY *! 
offered to be proven to be Heir, or behaving him as Heir to the Granter of MY {10 
the Charter, whereby he could notquarrel it, being that Perſon who isholden Ml © * 
to Warrand and Perfe& the ſame; and it was not reſpected, where the Defeng. i me 
er Alledged, that it was the Parties own Fault, who did no Diligence to obs * KK 
tain Seafin, for thereby the Defender might ſeek Non-entry againſt the Lang, F 
and make his beſt Advantage thereof z but it was ſuſtained , being clad with Þ 
Poſleftion,to exclude Removing, purſued by this Party, and it was not Found 
mudume pattum, but ſuſtained as a Contraft, which weculd have Defended 
againſt the ContraRter, and his Heirs. Scot Clerk, 


| Maxwel contra Hairſtaines, Eodem die, 
& by omas M axwel having Married the Relid of umquhileMarthewHairſftiines, 
in their Contra of Marriage ſhe Aſſigns to him and his Heirs, the Sum 
of 3000 Merks of that 6000 Merks, which was adebred to her by John Hair« 


ftaines atter which Marriage ſhe dies within the year, there being no Bairns «1 
procreat betwixt them, the ſaid Thomas thereafter Purſues the ſaid Fohn Hair- * 


faines tor payment ot the 3000 Merks, contorm to the ſaid Contra, who Ex- 
cepting, that the Purſuer had no right by vertue thereof to the ſaid Sum, in 
reſpet the Wite, whoſe Money this was, died within the year, there being 
no Bairns born of that Marriage : This Exception was Found Relevant, albeit 
the Purſuer Replyed, that this Party had no Intereſt to propone this Alledg- 
ance, he being only Debitor, who could be put 3» tnto by this Sentence z And 
alſo Replyed, that this Alledgance holds not where the Wite ſo deceafing with« 
in the year was a Widow, as this Purſuers Wife was : For albeit when a Vir- 
gin Married dies within the year, omnia hinc inde reftituuntur,yet it is not (0 
where the Wife was Matried before: which Reply was Repelled, for the De- 
fender was Found to have ſufficient Intereſt to exclude the Purſuers Right : 
And alſo it was Found alike to infer Reſtitution, whether the Wite dying was 
a Maid the time of her Marriage, ornot ; and ficklike in the Husband, whether FÞ 
he had been Married before, or that he had never been Married betorez But 

becauſe the Purſuer Replyed, that the only Bairn of the Defun& Woman, and 
who would be Executrix to her in Law,and ſo have only Intereſt to theSum ac- 
claimed, concurred and affiſted this Purſuit, Therefore the Defender = ow: 

aine 


en: 


zined to Alledge further, AQor, Gibſon, Alter, Cunzinghame. Gibſon Clerk. 
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rid. November 16.1633, Grant, March 15, 1634, Brown. Fuly 20, 1632+ 
win, February 4, 1642. Lontfoots 


Glendinning of Drumrafh contra Willie, July 24, 1634, 
Rumraſh & (ome Cautioners with him, be1ng obliged in payment ofMoneys 
tothe Bairns of umquhile Alezander Willie, to whom Sir Fohn Scot was 

Tutor 3 thereafter the ſaid Drumraſh, and ſome other Cautioners ſubſcrib- 
ed2 new Bond to Sir Fohn Scot's (e!lt , of the ſaid Sum , which new Bond 
the (aid Pramraſh the principal Debitor, ſends to Edinburgh toWilliamBuchan- 
1, Servitor to Fohy Belſhes Advocat, to be delivered to the ſaid Sir Fohy, 
won condition that he ſhould receive back his prior Bond, with a Diſcharge 
thereof, conform whereto William Buchannan having paſt to the ſaid Sir Foby, 
1nd offered the (aid new Bond to him, he deſired the prior Bond, and a Diſ- 
charge thereof, and the ſaid Sir Fob deſired, that he might have a borrowing 
of the ſaid laſt Bond, to conterr it with the other Bond and Sums thereof, and 
he ſhould give an anſwer what he ſhould do, which being given to the ſaid Sir 

ohn, the lame day in the afternoon, Sir Foh» renders back the new Bond to 
the ſaid 'riliam, becauſe he alledged the ſame wanted a Terms Annualrent of 
the Money, and defired him to advertiſe Drumraſh thereot, which being done 
by the (aid Vi/liam Buchannan, Drumvaſh writ back to the (aid Sir Fohn, and 
iſo to the ſaid William; atter which time William went to Sir Fohn, and offer- 
ed the Bond upon the ſaid condition , who refuſed to receive and accept the 
ame, affirming his Tutoty to be expyred, anu willed him to deliver the Bond 
to the C urators, And now Purſuit being moved by Wyllzes Bairns,as Aﬀigneys 


tothis new Bond, made by Sir Fohn, againſt the Cautioners, and havers of the 


fond for delivery thereotz Dramrafh the Principal Debitor being dead betore 
any Purſuit therefore,it was Found that the ſaidPrincipal being dead before des 
livery of the Bond, the condition never being perteted to him, upon doing 
whereot it was ſent to be delivered, and no Purſuit moved before his Deceaſe, 
dlbcit the condition was now offered to be tulfilled , that therefore the laid 
Bond now atter his Deceaſe, could nor be delivered in prejudice of the Cau- 
tioners; for by his death the Bond became extind as to the Principal,and ſo con» 
{quently alſo to the Cantioners, quia mortuo Mandatore expirat Mandatum, 


J :nd ſo the Cautioners were treed, and it was not reſpeed that it was Anſwer- 


ed, that the Cautioners had followed the Faith of the Principal, Acor, Stuart 
& Mowat, Alter, Nicolſon & Gilmore, Hay Clerk. 


- Bruntfield contra Trotters, Eodem die. p03. 

| ge Bruntfield Purſues Trotters far Contravention, the deed whereof was 
the taking away of, her Oxen out of her Wains in Harveſt 1633, caſting 
down the Corns,and taking away her Kinez againſt which the Detenders Ex- 
cepting, that they Poynded the iamelawtully,contorm to a Decreet for Poynd- 
ing ot the Ground, tor an Annualrent of 100 pounds, owing by the ſpace ot. fix 
or ſeven years by-paſt, preceeding the year 1633, The Purſuer Replyed, that 
that Decreet was Sulpended before the Poynding: To which it was Duplyed, 
that the Suſpenſion was only in a Double Poynding, raiſed by, the Tennents 
ot theLands,out of which the Annualrents ſhould have been payed,complaining 
that they were Diſtreſt in the ſaids Lands by the Annualrentet on the oneparr, 
and by the Purſuer, claiming Right by Wodſet to the Duties of the Lands, an 
the other part,for the Cropt 1633, Which Double Poynding being only Raiſ- 
ed for that year,and noother year,and theySuſpending both cheParties Righes, 
and Charges and Decreet only for that one year, the ſame could not extend to 
any of the preceeding years , contained in the Sentence, which were not que- 
Zzzr} ſtioned 
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ſtioned by that Suſpenſion, and Double Poynding, The Lords Repelled the gainſ 
Exception and Duply on the on germ 47) reſpect of the ſaid preceeding Double Wl j:& i 
Poynding, and Suſpenſion, which albeit it extended only ſpec: fic? to the Crope I «by 
1633,tor the which no Poynding was Execute, Y et the Lords Found that d uring Lega 
the Lependence, and betore the diſcufſing thereof , the Party could not mi(- IT 
know by Poynding for any year whatſoever contained in that Decreet, ſeing if {tio 
both the Patties were Summoned in the Double Poynding, to bring with them ough 
their Rights and Decreets,as alſo this Decreer tor the Annualrent, and to hear | x he 
and ſee the ſame Suſpended; and ſo the Decreer being called for to be Suſpene FJ ot t 
ded, he could execute the ſame for no year : Neither was it reſpected, that the FF je all 
DetenderAlledged,that the ſame was Suſpended for the year 1633,and none 0. FY 6, 
ther preceeding;tor it wasEluſory to think that the Tennents would crave to haye upon 
their Goods8& Gear ſafe fromPoynding that year,and nor to think that they de= FY win 
fired to have the like for all years preceeding, which the Zords Pound to be FF |, 41; 
the juſt effet of the Suſpenſion, but the Zerds Reſerved C.onfirer:tionand FF 1vch 
Modification of the Contravention to themſelves,at the Adviſing of the Cauſe, FF ye $ 
after probation was Concluded, Aor, Craig, Alter, Trotter, Gibſon Cletk, 2ent ( 
Cranfurd contra Mubeſon, July 25. 1634. to hin 

Ames Mauthejon being Charged and Decerned, as ExCCUtOor Confirmed to his peat \ 
Father,topay 3000 Merks th Lilias Craufurd, which his Father was \cebt- FJ tim t 

ed to her, who Suſpending, and Reducing this Decrzer, upon this Reaſon, BY aber 
that he could not be obliged ultra vires Invertarii, and that the Free Gear in KY © pay 
the Teſtament, would not cxtend to ſo much as would fſatisfie herz and in ſpeci- BY by thi 
al, he craved to be Defilked an Article of 1cco punts givenrup in the Teſta- BY freth 
ment, owing to him by the E, of Roxlurgh, becaule that Sum was owing by | fns,t 
an Heretable Bond, and fo pertained to the Heir, and was not Teltablez (o WY brit hi 
that the up-giving thereot by the Defundt in his Teſtament, nor the Contirma- BY tined 
tion of the Teſtament, which was done by this Suſpenders Mother, in his Pu. BY dto | 
pillarity,cannot prejudge him, to make it fa]l under Teſtament. It being An- BY wok n 
ſwered by the Charger, that the up-giving thereof by the Defun, and the B b pur 
Confirmation thereof by the Mother, who was Tutrix to this Partie, who BY nd w! 
was Executrix Nominat by the Father, inthe ſaid Contirmed Teſtament, and BY vs, or 
the Mother ContraQing ſince with the ſame Reducer, wherein he has receiged BY ig no 
SatisfaRtion from her, for all the Goods contained in the Teſtament, which he What th 
might claim frongher, and his Intromiffion with theProfites of the fame Money BY Execu 
continually from %e E. of Roxburgh, ſhould make the Sum forthconing to the BY vexpr 
Creditors, ſo that he cannot obje-t the ſame to be Heretable,and tho it were, WI (.de Fl 
yet the ſame would be ſubſet to the Creditors Debt, whether it be Heretable, WM ifthe c 
or Moveable; Likeas he is Heir to the DefunR, in the ſecond Marriage, andſo hould 
mult pay his Debt; and there being no Perſons extant of the Defundt by his BY hould 
firſt Marriage, who are ſolvendo, but by the Contrary this Party bruiking bis Wk Gi 
Fathers Heretage, and being Infeſt therein poi? contradum debitum,rheretore he WWjv 8. 


muſt be counted univerſal Succeſſor to him. The Lords Found this Article of 
Defalcation Relevant, and ſeing the Sum was Heretable, the up-giving there» 
of by the Defun&t in his Teſtament, nor the Confirming thereof ſenſyne made 
not the Sum change the nature thereof,&to become Moveable,but that it per- 
tained to the Heirz and ſeing there was an Heir of a prior Marriage extant, this 
Suſpender being but a Son of the ſecond Marriage, they Found, that he could 
not be repute as univerſal Succeſſor to the Defun& in his Lands, and ſo hoc #0- 
mine that he was not Lyable to the Creditor, Item, The Suſpender craving 
DeduQion of a Debt of 3000 Merks payed to another Siſter of this ſame 
Charger, and contained inthe Defunts Teſtament foreſaid, given up by him- 


ſelf, being a Teſtament Teſtamentar, becauſe ſhe hath obtained Sentence r 
gain 
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gainſt him, and he has payed her 3 Likeas he craved DeduQion ot 500 Merks, 
left in Legacy tothe DefunAs Oy, and which the Oy% Aſligney had recever- 
ed by Sentence againſt h'm, and he had alſo payed to the Alſigney. Item, A 
Legacy of 100 Merks left to the Kirk of Edinburgh, and which being left ad 
pios jus, ought to be allowed, ſeing he had alſo payed it, and craved Defal- 
cation alſo tor the Funeralsz Theſe Defalcations the Suſpender Alledged 
ought to be allowed, ſeing he had payed them all bona fide, and this Charg- 
ex her Ceflav1on by the ſpace of ſixteen years, doing nothing all this time, ought 
not to make him Lyableto her. The Charger Anſwered, that Legacies cannot 
teallowed, ſo long as there is any Debt, and as tothe Debt payed to the Siſter, 
that ca1:not make Defalcation, nor be allowed, ſeing that fame Writ, where- 
upon the viltcr recovered Sentence, contained expref]y, that the like Sum was 
owing to this Charger, ſo that he could not have mis-known both the Debts to 
be alike, and to have payed fully the one Siſter, to the prejudice of the other; 
but he ought to have taken Cantionem Mutianam tor his own Security,to re-pay 
the Surs payed by him,in caſe he ſhould thereafter be diftrefled, by otherEmer- 
ent Creditors, albeit this acclaimed cannot be called b mergent, being known 
ohim,as ſaid is,when the other Siſter purſued himzſo that he ought not to re- 
jeat what he has payed to others, thatthe ſame may be made forth-coming by 
tim to this Charger, according to the Proportion of her Juit Debt, with the 
aher Creditors, without reſpe& to the Legatars, as long as there is not enough 
vo pay the Defundts Debts. And the Suſpender Anſwering, that her Cefation 
by the ſpace of 16 years, and his payment bona fide after Sentence, ought to 
feethe Executor, neither was there neceſlity of Caution, ſeing the whole Per- 
bns,to whom he has payed, are ſolvendo, which ſupplies the Caution; and al- 
kit her Debt was contained in the ſame Writ, whereupon the other Siſter ob- 
uined Decreet,yet that ought not to put him i» mala fide,tor he was not oblig. 
d to know more than in Law he was holden to know,and the rather fince ſhe 
ok no notice thereof her ſelf,never purſuing thereforegſo that he ought not to 
& put to repeat the ſame from the Creditors, or Legatars, whom he has payed, 
J ind whuſe Decreets he could never have ſtayed; for the proponing, that there 
JF vas other Creditors, would never have been admitted by the Judge, there be- 
J ig no other Creditor purſuing him, to have ſtayed Sentence, io that the moſt 
Y that this Charger can claim, is, to purſue the Creditors and Legatars, whom the 
Executor has payed, and the Executor ought not to be put to that Purſuit, as 
vexpreſly Statute, L.ſcimws 22.4 etſt preſatam: 4. deinde per totum Paragraphum: 
de Jure deliberandi; | his was Contraverted, it the Executor ſhould repeat, or 
the other Creditors ſhould Repeat from the Creditor ſatisfied, or if they 
hould both concur to Repeat, to the end that the Gear in the Teſtament 
bould be proportionably Divideds but it was not Decided. Aﬀor. Nicolſort 
k Gibſon. Alter. Stuart & Hope, Gib(on Clerk. Vid. Decem. 3. 1634. Mure. 
Juh 8. 1637. Dickson, Feb. 3. 1631. Henderſon, 


L. Lugton contra Creditors of Diſhington, July 29, 1634- 

Lugton being Debitor to William Diſhington, 1n a Sum to be payed ata 
L.. Term, and to pay Annualrent theretore yearly after the Term, while 
Wt vere repayed 3 which Sum being Arreſted by a Creditor of the ſaid Willians 
WE ibingtons, who Purſuing to make the ſame forth-coming, conform to the At- 
' Witlimenc. It was Found that the ſaid Sum owing by the Bond,of the Tenor fore- 
Wd, was Heretable, and conſequently not being made Moveable by a Charge, 
 Wiececding the Arreltment, it was not Arreſtable. Vid. Jan, 29. 1635: Ker 

' Wontra Krows., | 

Hunter contra William Ditk, Eodem die, 

bo Hunter Arreſting in William Dicks hands, ſome Wares pertaining to 
Fames Spence his Debitor, and Purſuing to make the ſame forth»comtng, 
Litt 4 and 


| 
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and referring the Summons to the ſaid William Dicks Oath, who granting the 
having of the Wares, and thebeing thereofin one of his Sellers in Lerth, the time 
of the Arreſtment, but declared that one Thomſon another Creditor of the 
faid Spence, had Poynded the ſame out of his Seller, by vertue of a Sentence,anq 
Intrometted withthe ſame; And the Purſuer Anſwering, that after his Arreſt. 
ment, he ought not to have ſuffered any other to have Intromerted with the 
ſaids Goods Arreſted, to his prejudice, but ſhould have Suſpended againſt both 
Parties, that they might have Diſputed their Rights, which of them ſhould 
be preferred. The Lords Found, that a prior Arreſtment was no Impediment to 
any other Creditor, to Execut his Sentence, by Poynding the ſame Goods Ar. 
re{ted before, and that the Perſon in whoſe hands the Goods were Arreſted, had 
neither Reaſon, nor any neceſſity to have ſtayed the Poynding, nor to have 
Suſpended upon double Poynding; for no Deed was done by him, togive any 
Advantage tothe one Party before the other, for if any Sums of Money, or 
other thing had been in his hand, which he had given out of his hands, without 
Order of Law, that would have been done upon his own Hazard and Perrily 
but here where there was no acceſſion of any FaR done by him, in whoſe hands 
the Arreſtment was made to further the Poynder, which Poynding he could 
not ſtay, therefore the Arreſtment was Found, could not make him Lyable to 
the Arreſter, but reſerved to the Arreſter his Action to Purſue him, who had 
Poynded, for Rendering, or Repeating of the Goods, pro #t de Jure, Ador, 
Megill & Sibbald. Alter. Nicolſon & Stwart, Scot Clerk. Vid: March 11. 1635, 
berwixt theſe Parties, 

L. Innerweik contra Hamilton, Eodem die, 
Decreet being Recovered by the L. Innerweik, declaring the Corns grow- 
ing upon the Defenders Lands to be Thirled to thePurſuers Miln of Ban- 
crief, which Decreet being Suſpended, and craved to be Reduced by the De- 
f-nder, the Reaſons thereof were not Found Relevant, Therefore the De. 
creet and Letters were Found Orderly proceeded z And the Defender there- 


after Alledging, that ſeing this Decreet-was only a Declarator of the Thirlage, Þ 


whereupon no Execution was preſently to follow , that therefore no Letters 
of Horning ought to be granted thereupon, againſt the Party, but that there- 
upon the Purſuer, when occaſion ſhould ſo fall out, might Purſue his Action, 
for abſtrated Multures, and not to have liberty ever when he pleaſed toCharge 
him, under the Pain of Horning, to come and Grind his Corns, which he 
might do at unſeaſonable times, and put the Party always to un-neceſſary Toyl, 
and Charges of Suſpenſions, The Lords Found, that upon this Declarator the 
Purſuer might Charge the Party to Grind hisCorns,and pay theMultures there- 
of, conform to the Thirlage, at convenient times g and if the Purſuer ſhould 
Execut theſe Charges in Malice, or Unjuſtly, they would conlider thereof,and 
grant the Party Suſpenſion, and have regard to modifie Expenſles to him 
Butthey Found that he might Charge him to come and Grind, &c, The ſame 
being done in due time, and that be ought not to be debarred from the like 
Charges, as ifthe ſame could not be permitted in Law to proceed ſo Summarily, 
and as it were meerly neceſſar,and only competent in thir Caſes, to Intent Adti 
on,for Abſtraing Multuresz which albeit it was competent, yet was not Founs 
ſo neceſ[arzas if the foreſaids Charges could not be Direct 3 for if the Contrad 
betwixt the Parties, which bears, Thirlage were Regiſtrat, Charges of Horning 
would paſs thereon, ſo herein the Declarator upon the Contra, Charges ma) 
be Suſpended, by Obedience and Caution to Obey. ARor. Nicolſon & M*g; 
Alter, Stwart & Lermonth, Scot Clerk, 
Brown contra Town of Innerneſs, November 14. 1634- 

| A Zexander Brown Purſues the Provoſt and Baillies of Innerneſs for pay 
ment of a Debt of go pounds, owing to him by his Lebitor, hn 
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his Debitor being lncarcerat by them in their Ward (they ſuffered him to e- 
(cape) And it being Alledged, that the Debitor by applying Quick: filver to 
the Lock of the Priſon Door, under filence of night, rhereby tnade the Door 
open, and eſcaped out of the Ward, albeie the Priſon was ſufficient, and the 
Lock and Door ſufficient, if the Rebel had not adhibuted theſe unlawtul means, 
whereby he eſcaped 3 which being in effe& vis major, the Magiltrats ought not 
therefore to be puniſhed, who are not obliged, nor cannot keep a Guard as» 
bout the T olbooth, to atrend ſuch accidents. This Alledgance was Repelled, 
in reſpe& the Magiſtrats did no Diligence to ſearch and make inquiry for theRe- 
bel, whereby it might appear that they were,and are excufable trom the ſaid e- 
(caping, ſeing they ought to have ſought, and followed, and ſpeired for him, 
where-ever hemight have been apprehended again. And ficklike, it being Al- 

I |cdged for one of the Baillies conveened, that he ought to be Affoilzied, be- 
cauſe another of the Baillies of the Town being in Othce for the time Libelled, 

{ when the Rebel eſcaped , whoſe name he condeſcended upon, received 
payment of the Debt,for which the Rebel was Incarcerat, from the Rebel, and 
thercafter put him toliberty 3 which Baillie at that time, and by the ſpace of 
two years thereafter, was reſponſal to have payed that Debt to the Creditor 3 
and after that ſpace, the ſaid Baillie becoming irrc{ponfal &» /apſus bonis, and 
the Creditor all that time when he was anſwerable, doing nothing to recover 
ayment, nor Purſuing the Magiſtrat, who would have gotten relief off the 
Lillie, who dimitted the Debitor, if the Purſuer had moved his AG&ion in due 
imez therefore after ſo long time this other Baillie, who committed no fault, 
cught not to be puniſhed for the wrong done by another; eſpecially where the 
cule Aows moſt from the Creditors own negligence and Celſlation, eſpecially 
J :l ſcing the Baillie, who faulted, was 1in<qual Authority and Power with the 
I fxcipient, and he could not ſtay himto put the Debitor to liberty, albeit he 
J had known it before he dimitted him, as indeed he knew it nots for if he had 
© inown it, they might have provided for the Indemnity of the Town, and for 
S the Parties ſatisfaction, It was Anſwered for the Purſuer,that ilk one of the Bail- 
\ BY lis are obliged to him ir ſolidumr, aud one of their faults burdens all and every 
me of them, and the reſt may either have their relief againſt the Delinquent, 

, WY cragaint the Town, and whole Body thereof, The Lords Repelled this Al- 
: BY |dpance, and Found the Baillie, for whom the Exception was proponed, ly- 
e WW ible to the Debt, notwithſtanding that the other Baillie put him out of Ward ; 
, BY ind albeit that Baillic was ſo lopg reſponſal, and now is /ap/as bowis 5 for Ma- 
fitrats who are choſen toſerve the King and his Liedges, hath this Incumbent 


2-H 0 them, that Parties ſuffer not by any of their over-fights, and any of them 
d bilzicing in duty, is alike, as if all had failzied; neither was the Creditors ne- 
1d tigence imputed :to him, to liberat them, becauſe there is no Law tying the 


Party in theſe caſcs, withintwo years after the Fa, to Purſue the Magiftrats; 
nd the Lords reſerved ARion to the Baillies, compearing for their relief, againſt 
le Baillie who failzied, and alſo againſt the Town, it he be found irreſpon- 
a, tor refounding again of this Debt, quia proptey nexum cnlpe omnes tenentur 
tir caſes,albeit otherways reg»lariter, delia ſequamtur ſnos anthores:but bere 
la caſe of ſuch circumſtances, it deſerves conſideration, that the Debt may be 
ded amongſt the Baillies,and not one to pay all.and to ſuffer in ſolidunr prop. 
Falteris culpans ; as alſo it might be conſidered ( as is alſo confonant in Law) 
Ut he who tailzied ought firſt to have been Diſcuſſed, as in Tutors, qui geſfet, 

eſt conveniendus, qui þ 10n ſufficiat, tum demum Ceffega teneatur;, bat thts 
eneeded not, ſeing the Baillie Proponer of the Alledgance confeft the 0- 
&, qui deliquit, to be irreſponſal ; and allo it might been confidered, that the 
pay WUllic being ſolopg reſponlal tempore officis, & poit depoſiturs officium, and the 
| ki Aaaaa Cre: 
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Creditor doing no Diligence, that hoc caſ# his negligence (whereby the other 
Magiſtrats & the Town are fruſtrat oftheir relief againſt the Baillie who fail. 
zied,and which they would have ſought, if the Creditor had Purſued, or inti. 
mate to them debito tempore) that therethrough the Creditor ſhould take him. 
ſelf to his dire& Party, wiz, the Baillie who received his Priſoners Money, with 
whom poſſibly the Creditor might have TranſaQted, or received SatistaQion 
or otherwiſe may collude with him, to the prejudice of the other Baillies, and 
not to have this Action ſuſtained againſt them, who are free of all fault 3 for it 
is of hard conſequence, to inſnare Magiltrats after ſo long time, for anothers 
fault, never made known to them, and which it the Party had ſignified then 

when both he and they might have been ſafe from the prejudice, they might 
better have diſcovered how matters were carried berwixt the Baillie and the 
Party ; but it was Decided »t ſupra. Actor, &M gill, Alter. Gibſon, Hay Clerk 
Vid. 6 July 1631. Town of Perth, 24 Fanuary 1642. Wilſon, 


Muddie contra Lightown and the Town of Montroſs, Novemb. 13,1634, 

N anAcion at Wl, Muddies Inſtance, as Infett upon a Compryling 6 Pays. 
[ ment of the Mails and Duties of the Land, which Lighton the Defender Al. 
ledged, that he poſſeſſed by a Right flowing from Graham, who was Heretably 
Infeft in-that Land, which Gr«ham being once called in this Proceſs, and dying 
pendente lite, the Proceſs ought to fiſt until it were Transferred in ſome to re- 
preſent him, that they might detend their own Right, which he could not be 
compelled to do, nor to Iiſpute upon his Authors Righr, albeit he was Poſ- 
ſeflor, The Lords Repelled this 4lledgance, and Found no neceſſity of Tran(- 
ferring, ſeing the Lords Found it not neceſſary ab initio,to have Summoned the Þ 
Defenders Authors z but it che Defender had any Defence, which might De- 
tend him, that he ſhould nor pay the Mails of the Lands Lybelled to the Pur- 


ſuer,as was defired, he ought and might propone the ſame as he pleaſed, But WY ;,, 
in this 4Rion, which was tor Mails and Duties of Land, the Purſuer needed Y 
to Conveen none but the Poſſeſſors, againſt which Purſuit it was not a com- 
petent Detence, to Alledge that their Author or Maſter was not Summoned, þ 
W hich Defence, although it be proponed and received in Actions of Removing, 
at ſome times, yet it is not alike receivable in Cauſes for Mails and Duties, quh 
wherein either the Poſſeſſor ought to maintain his Poſſeſſion, by excluding ot exh 
the Purſuers, or elſe if he cannot do that,as not being acquaint with the Ground '9ts 
of his Maſter and Authors Right, who is not called, he muſt after Sentence Whe 
Suſpend upon Double Poynding, Actor, Stuart & Craig. Alter, Nicolſon 8&8 =<*c 
Mowat, Gibſon Clerk, - 
ors. 
Lindſay contra Scot, December 3.16 34, ohic 
M R, Fames Lindſay, Servitor to the Biſhop of Glaſgow, having obtainec be py 
JF the Gitr of Lijerent of Scot of Well, and general Declarator thereu MF not + 


pon, Purſues ſpecial Declarator againſt one Scor,tor the Mails and Duties of the 
Lands of whereof theDefenders Alledging, that they had aContraR ofAll 
enation of the ſaids Lands, under Reverſion, made to them by the Rebels Fa 
ther, and by vertue thereof they had been 38 years in Poſſeſſion: And th 
Donatar Anſwering, that it was not a good Right, which could militar againl 
the Donatar, not being real, nor any Infeftment taken thereon, no more that 
it would meet a fingular Succeſſor : The Lords Repelled the Alledgance, and 
Found, that the Contra of Wodſet granted by the Rebels Father, could no 
Defend now after the Deceaſe of the Father, his Son being Rebel, who was h 
appearand Heir, ſeing the Defender had no real Right, without which it woul 
not meet the fiogular Succeſſor, gor the Donatar, who now was as favourab! 
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254 ſingular Succeſſor , and more favourable than any other; in reſpe@ he had 
the Superiors Kight, in whoſe perſon there was an Heretable Right; of the 
Land,which carried with it the effec ot the Property, ſo:long as there was nor 
a Legal Vaſſal, and this cannot exclude the Superiors ſelf, and no more his Do- 
natar, Gibſon Clerk, 


| Lo, Fohnſten contra Fobn#on, Eodem die, © be 4 

He Lord Fohnſton having Charged one Johnſton of Neis to enter Heir 
T to James Johnfton of Lochouſe,who was his Debitor,and who. had righr to 
the Lands of and having ſo Compryſed from him, as lawtully Charged 
to enter Heir, all the ſaid James Johnfon of Lochouſe his Right, and alſo as ha- 
ving Right made to him by the ſaid Johnfor of Nejs, as appearand Heir 
to the ſaid James Johnſlow of Lochouſe, Purſues the Earl of Lueemsberry , and 
certain others, for Improbation of all Writs madeto them of the faid I ands' 
by the ſaid Fames Fohnſten ; in which ARion of Improbation, The Lords 
Found no Proceſs at the Purſners Inſtance, ſuper hoc rituls, as having R ighc 
from the appearand Heirz for the appearand Heir himſelf without Intefemcnr, 
ot Retour, could not be heard to purſue an Improbation, ſuper hoc titalo, *as 
appearand Heir, a]beir an appearand Heir may call tor Exhibition and produQi- 
on of Writs, which Purſuir is only Suſtained for Exhibition, that he may ad» 
viſe whether he will enter- Heir or nor, but not for Delivery, which the ap- 
pearand Heir cannot cravez and as theappearand Heir cannot Purſue toproduce 
to be Improven [for it the Defender compear not,no Certification Decerning 
to make no Faith can be granted to the appearand Heir] no more therefore at 
J the inſtance of one having Right from theapptarand Heir, but Proceſs was Su- - 
BY ſtained at the Lord Johnſton's inſtance, as having Compriſed from the appears 
- BY 5d Heir, who was Charged toenter Heir, tor that Charge and Compryfing, 
- ſblong as they ſtood, were als ſufficient as it he had been Recoured Heir. Aor. 
EY 5tvart & Cunninghame, Alter, Nicolſow. Scot Clerk, Vid, Feb, 11, 1635 Mure, 


| | Maire contra Fleming, Eodem die : 

Lizabeth Fleming aSExecutrixConfirmed tollnquhileMatthewMuire isP ure 
ſued by one Mujre , to pay to him 100 Franks adebted by the ſaid ume 
quhile Matthew, And the Defender Alledging, that the whole tree Gear was 
exhauſted by Sentences,recovered againſt her, partly at the inſtance of Credi-/ 
tots, and partly at the Inſtance of L egatars contained in the Teſtament, and 
whereot ſhe. has made payment , this Purſuer never craving nor doing Dili- 
cence for his Debt , and ſhe never knowing the ſame + And the Purſuer con» 
tending, that the Legatars could not be payed, as long as there was any Credi« 
tors lawtul Debt unpayed , but that he ought co be payed of his juſt Debr, 
which could not be Exhauſted by the Legacies, and that the Executrix ſhould 
be pur torepeat the ſame trom the Legatars : And ſhe Puplying, that ſhe oughe 
not to be put to ſeek the Legatars again, and to be vexed with pleas, feing ſhe 
tould not eſchew the payment, which was made for obedience of a Sentence, 
Fhich ſhe could not have ſtayed , there never being any Intimation of this Pur- 
ſuers Debt before theſe Sentences, and-betore her payment, And ſeing other 
Creditors and Legatars has been more diligent, and this Purſer has been negli- 
Fent, his negligence ought not to be prejudicial to her, but to himſelt; 'ſo that 
'heought to puriue and rtpeat from the Legatars, and not ſhe + Likeas ſhe took 
Caution trom the Legatars to make the Sums payed to them forthcoming, in 
aſe any other Debts ſhou]d break our, tor which ſhe might be diſtreſſed; to 
which Caution ſhe is content to Aſſign this Creditor, and which oughe to be 
Found enough to exoner her , and ro impoſe a neceſſity upon this Purſuer, to 
conveen the (aids Legatars, The Lords Found that part of the Alledgancenor- 
Aaaaa's Relevanr 
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Relevant to exoner the Executrix , anent her payment to the Legatars, al- Khnders 
beit done by vertue of Sentences z but Found that this Purſuer ſhould bepayed Fkuiriog 
as 2 Creditor , and that the Executrix ought to _— that which. ſhe had pay« | hex : 
ed to the Legatars from them, and that the Creditor ſhould not be aſtriced, Kee of 
nor urged to that Repetition, becauſe the Executrix was his dire& Party, for the ack, 
Teſtament could not be exhauſted but by the Debts, and that Legacies arenor My wan! 
to be payed, but it there be ſuperplus of the tree Gear dedudtis debitis : Bur Mcooyal: 
becauſe this appeared to be hard to the Executrix, who walked boza fide, and Wt: for 
payed nothing but by vertue of Sentences, which ſhe could not ſtay, this Debe Whherefo 
not being known, which might be imputed to this Purſuers own negligence , s the! 
Therefore the. Lords Ordained this to be delayed, until che Parties and their Pro» Mhe ſam: 
curators ſhould be inquiredgit they had any Praciquesto Alledge either pro or onfirn 
contra to this Deciſion, but the Civil Law is i» texwinis oppolite to the ſame, if that | 
for in L, Scimus Q, Et ſi prafatams : C, de jure deliberandi,it is clearly deter- Wrnt tho 
mined, that the Heir ( that is, to us the Executor) who payes to the Credi- {Mr:ck an 
tors, who firſt conveens him,or to theLegatars, is exonered ot all otherCreditors, Mender 
who thereafter comes to trouble him, wherethe Inventary is exhauſted by the MWhjight, | 
firſt payment ottheſe, whether they be Creditors or Legatars, who firſt comes, Wh more | 
and the Heir can never be further troubled by any of them, albeir the Credi. Mhereafte 
tor laſt coming was anterior to the other who is payed, and theſeother Credi. Meir is þ 
tors has only Aion of Repetition from the Creditors payed, or from the Le. Mhiche v: 
oatars payed, to compell them to refound to him, as.in Law they beſt may, bur {Wirar; ec: 
no ways to impeach or moleſt the Heir, who has once y=_ the whole Inven- Wl icbel! 
car to the Creditors, or Legatarwho firſt came, neither can the Buyer from Mhzccre( 
the Heir be Conveened, for that which the Heir ſold to Him, and the price Wm Sec 
whereof he converted to theſe Creditors or Legatars uſe, ſo payed by him: How Wit Det 
this expreſs Law agrees with our Practique, it is well to be conſidered, and the {Mnſidera 
equity and reaſon thereof, Scoz Clerk, Yid, Fuly 25. 1634, Mathe (os, as) and 


L. Leſmore contra Hutcheſon, Decemb, 11.1634, aregard 
Leſmore younger being Conſtitute Aﬀigney by the L. Coprington, Do» {Wiild not 
; natar to old L, Leſwore's Liferent-Eſcheat, after general Declarator, in {W'ctabl 
an Action of ſpecial Declarator, he Purſues one called Hurcheſon,tor payment of truded 
the Mails and Duties of the Lands of pertaining to the Rebel: And MG (7c: 
the Defender Dettnding himſelf with a Tack of the Lands, Ser to him by the MW the 
Rebel, before his Rebellion, The Purſuer Replyed, that hehad paſſed from {MW fect 
that Tack, info far as fince the date. thereof he had accepted an Hetetable In» MW Fenunc 
teftmene of theſe Lands from the Rebel, he then being Rebel unrelaxed, where. WInts we 
by the Tack became extinct, ſo that he cannot have Recourſe thereto, and Roſs 
Hythe che Heretable Right being acquired thereafter, at the which cime he WIN a R 
being Rebel,and nor Relaxed within the year, he could not Diſpone the Lands ing uy 
within the year, the Rebellion being i» curſ» ; ſo that when ever the year of {Wick by « 
his Authors Rebellion expyred, his Liferent of the Lands muſt belong to the We cid 
Superior, and the ſame cannot be excluded by returning to the Tack, which Wlgh,wh 
was abſorbed by the Heretable poſterior Wodlet, And'the Defender Duply» Wlipeneral 
ing, that (eing the Wodfer is not a valid Right co him, whereby co bruik, he ke for, þ 
may lawfully return to that Right, whereby he did bruik 3 For if his Here» {hace by 
table Infeftment were Reduced, or that another had Acquired a better Right, MWllaſe be 
which would give him preference tothe Lands before the Excipients Right,hi/ce My 4Qion 
caſibus his Hererable Right falling, he mightrecurn co his Tack, and could Wh only 
not be prejudged therein: Even (0 in this Caſe, the Lords Suſtained the Ex- WhxrreralC 
ception notwithſtanding of the Reply, and Found that the Excipicat might Mained, 
return, and Clothe himlelt with the foreſaid Tack, notwithſtanding of the ac- Whtn, not f 
ceptation of the ſaid Heretable Right, Albeit the Rebel , who was = w 
enders 
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enders Author of his Heretable Right, was at the Horn, the time of the Ac- 
wiring of the ſaid Heretable Right, and that he was never Relaxed within the 
year : For ſeing he could not bruik by vyertucof that Heretable Right, in re- 
pe of the ſaid Rebellion, it was Found that it could nor extingui the prior . 
ack, but that he might recurn and Clothe himſelf therewith, This Decifi- 
1n wants not its own doubt, for it appears, that it is hard to make the Tacks» 
onyaleſce, for that Reaſon, that he could not bruik by vertue of the Wod- 
1: for if the Hererable Right be good and valid in Law, thereis no reaſon 
herefore he ſhould recurn to the Tack againy and albeit the Author thereof 
s then Rebel, yet that makes nor the Hererable Righvto fall, but Suſpends 
ie ſame during his Lifetime, by reaſon of the Rebellion, which in effe@ is 2 
onfirmation of the Heretable Right co this Excipient, and not an Everting 
f that Hererable Right; fur they might ſubfiſt cogether, viz, That the Life- 
ent ſhould pertain to the Donatar, and the Fee to the Excipient,wheteas the 
ick and the Hererable Right cannot both ſubſiſt in oneperſon : and if the De» 
knder ſhould take him to the Tack, now atter he had Purchaſt an Heretable 
tight, it may appear that thereby he paſſes from the Heretable xighc, by uſing 
1 more baſe and Ignoble Right, and ſo cannot return to a more noble Kight 
hereafter, having made choice to bruik by a definit Temporal Right : Like 
git is his own fault, that he obtained not his Author Relaxed; whereby he 
dich validly have obtained from him that Heretable Right, & fic non debet 
rari ex ſus culpe, and to the prejudice of the King, who by his Vaſſals Annu- 
| #ebellion, cannot be prejudgedot the Caſuality of the Liferent-Eſcheat, there- 
yaccreſcing to him, & ſic reus ſibi Imputet, who provided not better for his 
mn Security; and it may be, and is very probable that it was ſo, that when 
te Defender Acquired the Heretable Right, the Parties agreed that upon 
aofideration ot the Tack, the Wodſet was granted upon more eafie Condici= 
ws and that there was allowance given to the Excipient in the ſaid Wodler, 
tregard of the Tack, whereby it is in effe& Extinguiſhed; and as the Tack 
wuld not be obtruded to the Setters felt, atter the Heretable Right, albeicuhe 
teretable Right had not given him a valid Title to the Land, tar leſscan it be 
btruded to theKing & his Donatars; And as it either theTack had been dired= 
1& [pecifice Renunced by the Tack(-man,or that there never had been a Tack 
ke, the Literent would havefallen, even fo in this Cafeas ir now ſtands, where 
neffet by the poſterior Wodler, the Tack, if nor per expreſoum, yet racits 
iRenunced, and paſſed from : bur it was Decided »t-ſuprs, and theſe Argu= 
nents were not Proponed, Yid. March 4, 1635, Borthwick, | 


Roſs contra William Dick & Hume of Heugh, December 12. 16 34- | 
N a Reduaion of a ContraR,and ſome other (ſpecial Writs called for,follow-- 
| upon that ContraQ, of the Lands of Hevgh, made to the faid M 5/iew- 
uk by the ſaid Hume of Heugh , as done ſince an Tnhibition, Execute by . 
the faid Roſs Purſuer , who was Creditor to the ſaid Good-tqan of 
llgb, where ici the ſaid Summons of ReduQion, the Defenders were called 
general Clauſe; to produce, not only the faid ſpecial Writs particularly cal- 
d for, but alſo all and whatſoever other Writs concerning the ſaids Lands; 
bade by the faid Debitor to the Defender, 'fince the faid Fabibizon, which, 
lauſe being quarrelled by the Defender, that it could pot be ſuſtained, ſei 
y Ation of eduRion, nothing can, be called to be Produced, os Red 
ut only ſpecial Writs, expreſly and paricularly condeſcended upon forthels 
pacCleutes, albeit they be ſuſtained in Improbations, yet bas never beew ' 
tained, nor ever can bein Redudions, to Reduce Writs for not Prody 
, not ſpecially called for, This Exception was Repelled, and the Certificati- 
Aaaaa JJ on 
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on of the general Clauſe ſuſtained and Granted; for the Lords Reduced all Of yy t 
Writs not produced, which were made fince the Inhibition of the Lands Ly. IU Reat 
belled to the Defender, by the Debitor, ſo that the time was ſpecial in the MW (on 
date of the Writs, vis, Since the Inhibition, which was Produced, and the Vid 
Subje&t was (ſpecial, viz. The Lands Lybelled;z and the Perſons were ſpecial, L. R 
zis. by the Debitor to this Defender, therefore the general Clauſe being fo qua. 
lified, was ſuſtained. ARor. wddvocatw, Alter, diwart, Scot Clerk. Fid.18, 
January 1637. E. Hume. | 

Campbel contra Chalmbers, December 19.” 1634, 
{ A Tutor purſaing the Mother of his Pupil, for delivery of the Pupil her Ml 4nd! 
A Son to him, in whoſe keeping the Pupil was ever fince his Fathers de. Wl 'b+ ! 
ceale;z The ſaid Pupil now at the time of this Purſuit, being diverſe years be- peari 
yond the yearsof Infancyzand the Mother Compearing, and Alledging, that he Wl had c 
had choſen Curators, and producing the A& of Curatory, to which Defence her $ 
the Curators adhered, and Alledging, that in reſpe&thereof, the ſaid Aq of Ml of 77 
Curatory being ſtanding, thatthe Tutors Office ceaſed, and was expired, and MW #4 
ſo had no Intereſt to Purſue for delivery of the Bairnz and the Tutor Anſwer. WM #1e/cn 
ing, that that A& was fraudfully done, ſeing he offered ro prove, that his Of. MW #4 7 
fice wasnot expired, and that the Bairn was ſtill within the years of Pupillarity, WM ""* f 
ſo that his Tutory yet laſts, and that he was ſtill under the danger of Aimini- 
ſtration. And the Defender Duplying, that che Act of Curatory ſtanding, the 
Curators had the Chargeay and while the Act ofCuratory were Reduced. The 
Lords Repelled that Alledgance, and Found the Tutors Reply Relevant, viz, 
that the Bairn was yet within 14 years of Age,and fo within the years of Pupil. 
larity,ſo that his Tutory ( that being proven ) yet continued, and that he had 
reaſon to Purſue for delivery of the Papil, and that he had no reaſon to 
Reduce the At of Curatory, the Defender never Alledging , that the 
Bairn was paſt the years of Tutory: For the Bairn being proven to be yet 
within the years of Tutory, he needed never to Reduce the AR of Curatory, 
the length of which Proceſs might indure while his O ffice were expired, and the 
Danger of the not Adminiſtration of his Office, in the meat time might tend 
to his Prejudice. Agor. Gibſon, Alter, Miller, Scot Clerk, 


Shanks contra Eiſtons, January 15. 1635, 


N a Suſpenſion of Charges raiſed by oneEzſtons,upon a ContraRof Marriage, 
betwixt the Suſpender James Shank on the one Part, and umquhile Mari- 


ported 
that th 
beryut 


on Wilſon, on the other Parts by the which Contra@ he was obliged to Infeſt fot C1 
his Spouſe in her Liferent, of all Lands and Moneys to be Cronmnes by him, and il © 

to provide her lawfully thereto, and after her deceaſe, the one half thereof | 
ſhould pertain to his Heirs, and the other half to Fanet and Marion Eifton, N 
Daughters to the Wife of a prior Marriage; whereupon the faids Daughters ( 
after their Mothers deceaſe, having cauſed Regiſtrat the ſaid Contra&t by the Min of 
Compearance of a Procurator for the Husband ſurviving, and they having cxpreſ] 
thereupon Charged him to fulfil the ContraR, in the ſpecial heads condeſcend-WMl Fowin 
ed upon by them, anent the Infefting of them in the half of a Tenement of Land lter ap 
Conqueſt by him, the time of the ſaid Marriage. The Lords Found,that this Con lid oth 
tract could not be Regiſtrat after the Wifes deceaſe, in this manner, vis. by Likeas 


ProcuratorsConſent for theHusband, &conſequentlythat ſuch ſammar Charge Mlilns 
could not be raiſed thereupon, at the Inſtance of theſe, in whoſe favours theliWEſ © Thir 


. faid Clauſe of the Contra was conceived, they being neither Contra@ers, nor "< Det 
Subſcribers of the Contra, and the'ContraR not being Regiſtrat betwixt the the Re 
Parties, who were direR ContraRersin their own life-time, but only ts - - 

Al "deli 
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by this Third Party, after the deceaſe of the Wife, which was (uſtained,and the 
Reaſon of Suſpenſion thereupon Found Relevant, notwithſtanding that the 
Contrat was Regiſtrar, as ſaid is, Aftor. Nairn, Alter. Gibſon Clerk, 
Vid. Jan 29. 1628. L. Whittingham, Feb. 12, 1635, Brown, June 25. 1634, 
L, Rentoun, | 
Bell contra L. WWow, January 22, 1635. 
He L. Mow having Wodlſet his Lands to one Bell , who Setting the 
Lands in Back-Tack, for payment of a Back-Tack Duty, and after the 
deceaſe of the L. Mow, Arreiting the Duties of the Lands in the Tennents hands 
and Purſuing them thereupon, to make them forth-coming 3 Nisbet Reli of 
the Laird Mow, who was Liferenter of the Lands, before the Wodſet, Com- 
pearing, and Defending with her ſaid Right, the Purſuer Replying, that ſhe 
had conſented to the Contract of Wodſet, and producing the Contract, with 
her Subſcription at the ſame, with an Act Extracted out of the Sherif Regiſters 
of Tividale, Subſcribed by the Clerk thereof, bearing, That ſhe compeared Judis 
tally in Judgment before the Sheriff, and Subſcribed the ſaid Comtra# ont with the 
preſence of her Husband, and made Faith, that ſhe conſented thereto Voluntarly, 
ind Ratified the ſame. And ſhe Duplying, that that Act, nor the Warrand of 
the ſame, was not Subſcribed by her, and was but the Aſſertion of a Nottar, 
ind ber Alledged Subſcription at the ContraQ,not being done before Witneſſes, 
and noW itneſles being Inſert theretoyit was null,& ſo could not prejudge her, 
And the Purſuer Replying,that although there were no Witneſſes Inſert to ber 
{ubſcription, yet ſeing the Judicial Act produced bore her to have ſubſcribed the 
ſame in Judgment,and that ſhe had Judicially Ratified the ſame,it is enough to (u- 
(ain the Contract; and is more than it there were Witnelles Inſert. The Lords 
Found not this AR ſufficient to denude the Woman,and to verifie her Conlenr, 
nor yet her ron of the ContraQ,, ſcing it bore, not to 'be done, and Sub- 
{ribed by her before Witneſſes 3 (eing the ſame Contra Subſcribed ( as it bore ) 
by her,0ught to have made mention, that ſhe Subicribed the ſame before Wit- 
neſſes, who ought to have been inſert in the Contra, and to have pro- 


that the Party might condeſcend upon the Witneſles, their Names, who ſaw 
terSubſcribe the ſame,and that yer they might declare the fame3But that it was 
not enough,that the AR declared that ſhe Subſcribed the ſame Judicially, but 
that he ſhould condeſcend upon the Witneſſes preſent, before whom ſhe $ub- 
ſcribed it, and abide at the ſame in that manner. Actor, Alter, Gilmor, 
Scot Clerk. Vid. Fan, 30. 1635. Mitchelſon, 


Meries contra eMckay, Fodem die. | 
\Ne Mckay Purſuing a Spuilzie of a Horſe, the Defender Alledged, that 

( conform to the Law of Regiam Majeitatem ) he being Infeft in the 

Miln of to the which Miln the Lands occupied by the Purſuer were 
expreſly Thirled, againſt which Thirlage the Purſuer having carried his Corns 
growing upon theſe Lands, and grinding the ſame at another Miln, the Pur- 
er apprehended the Horſes bringing back the Mea!, made and grinded at the 
ad other Miln, which by the ſaid Law of the Majeſty, he might lawfully do z 
Likeasit is the cuſtom of the Countrey, not only in this Miln, but in the other 
Milns about, viz. In Athole, where the Miln Lybelled, and the Lands Lybelled, 
© Thirled lyes, to do the ſame, The Lords ſuſtained this Exception, to liberat, 
the Defender from Spuilzie, but not from Reſtitution of the Horſes againz and 
the Reaſon the Exception was ſuſtained, was, becauſe the Defender Alledged, 
that he ſent back the Horſes again that ſame night, to the Purſuers Houle, and, 
re-delivered the Meal to the Purſuers Wife, albeit the Purſuer received not 
he Horſes, Vid,” March 14: 1635. betwixt theſe Parties. 


ported, that ſhe ſhould have Subſcribed the ſame before them; but Found, 


bl 
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- -, time coming in the like eftate,when it ſhall be repaired, Andit being Alledg- 
| ed," that this Aion couldnot be ſuſtained, while there were a Precognition 
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Mug contra Campbel/, January 23, 1635. 

Atrick, Mug, for the Sum of 500 merks, having Compriſed his Debitory 

Lands, and being thereupon Infeft, obtains Decreet of Removing before 
the Sheriff of Perth, againſt one Campbell, he not Compearing, who Suſpends, 
that he was Infeft before the Compriſing z and the other opponing his Decreet 
ſtanding , and notwithſtanding thereof, Anſwering alſo, that he would be 
content to receive that Reaſon, and the verification thereof in this ſame place, 
to be tryed hoc ordine, if bis Reply thereto ſhall bealſo received in this place, 
viz that the common Debitor was Inhibited by the Compriſer long before 
anyRight made to this Suſpender 3 and which he Alledgec, was as great res 
ſon ſhould be received hoc ordine, againſt thatInfeftment, as the ſaid Infeft. 
ment mighg be received againſt the Decreet ſtanding againſt this ſame Party, 
and a%mt this Compriſing alſo, and Infefttment ſtanding, obtained by him 
upon his'grear Charges, being a poor man, and for a ſmall Sum, which requi- 
red ſummar Proceſs; and if not, that they both alike ſhould be either put to 
Reduce, or elfe bath ſhould be ſummarly diſcuſt 3 notwithſtanding whereof, 
the Reaſon of Suſpenſion was inſtantly received, the Inicitment being inſtant- 
ly produced to verifie the fame, albeit the Suſpenders Pollefiion was not in- 
*tantly verified, and the Compriſer was put to Reduce upon his Inhibition, 


L. Caddel! contra Bozd, Eodem die. 

He young L. Caddeft being Heretor of the place and Lands of Caddel, 

and having acquired his Fathers Liferent thereof from him z and Seiting 
Baek-Tack again thereof to him during his lifetime, which contained no Duty 
to be payed thereforez and the old Laird being year and day at the Horn,and 
his liferent Eſcheat thereby Diſponed to Stevin Boyd; the young Laird Pur- 
_ ſues the old Laird and the Donatar, upon the AQ of Parliament,to pay the Ex- 
pences that, would repair the Houſe of Caddefl, wherein it was 1n worle caſe 
than 1t was the time of the Acquiring of the ſaid Liferent, and to keep it in 


firfkraken, for tryal in what ſtate it was, thetime ef the Acquiring of the De» 


tenders Lifercnt» Cack, and what would repair the ſame. And allo it being N : 
Alledged, that this Aftion could not be ſuſtained againſt the Liferent Tacks- Jon, 
miþAcing the Ac of Parliament, which is the ground of the Purſuit, extends ding ; 
for to:\uch Rights, but only toConjund-hies, or ſuch Infefrments of Literent, 0ſhis 
and cannot beextended to Tacks, tor it is not proper againſt them; and any be ou 
who conduces with an Heretor, to take a Tack of Lands or Houſes, ought not n Jon 
to be burdened with theſe burdens, the like whereof was never ſuſtained; for ly Rig 
a Conductor can never be holden to this, but on the contrair, a Conductor not gc 
more properly may have ſuch Aion againſt the Setter, eſpecially this Purſu- his AC 
er himſclf being full Proprietar, and his Property no waysaffected with a Life- prefer 
rent-Infeftment,Attour heAlledged,that ſuch anAQion was never heard,neither the 
Purſued nor Suſtained againſt the Donatar toa Tacks-mans Liferent 3 for the priſer 
King could not bein Law holden to this Keparation, and conſequent]y not his the At 
Donatar, no morethan the King or his Donatar are holden to pay the Rebels vertec 
Debts. Theſe Alledgances were all Repelled, and it was Found, there needed Where 
no Precognition; and alſo it was Found, that a Liferent-Tacks-man was as come | 


well ſubje& to this Reparation, as one Infeft in Liferent, ſeing it was a Tack 
granted by a ContraQ, by the which the whole Property was granted by the 
Farther to the Son, and the Son again grants a Lifercnt-Tack to the Father, 


without payment of any Duty therefore : and it was not as aTack Set i»ter Lo- it 
catorem &- Conduorem,which had a competent Duty to be payed therefore by theR 
the Tacks-man,in which caſe the Argument had been more conſiderable 3 and BY 1626, 


alſo 
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alſo it was Found, that the Dotiatar to the Liferent was ſubje@ as well asthe 
Tacks-mans ſelf, to pay the _ which ſhould be tryed neceſlar to this Re- 
paration, in ſo far as it was worſe now than it wasat the time of the Acquiring 
of his Liferent-Eſcheat, and Declarator thereupon ; and that the {aid Donatar 
ſhould keep the ſame thereafter, as it ſhould have been when it was Repaired 
which the Lords Found, either he ſhould be holden too, or elſe to quite his 
Right.of either of which he had his option. AQor, Advocatis, Nicolſon & Gib- 
ſon. Alter, Stuart && Cunninghame, Hay Clerk. 


Ker contra Knows, January 29. 1635, - | 

Ne Ker, Donatar to Robert @Mudie*s Elcheat, after general Declarator 
thereon, and alſo after ſpecial obtained againſt one Craw, Debitor of 4 

Sum to the ſaid Kobers CMwndie ; he Arreſts in Mr. Chrifiopher Knows hands the 
like Sum,owing by him to the ſaid Craw, and Purſues to make it forth-coming. 
And the Defender Alledging,that the Sum was not Arreſtable,becauſe the ſame 
was owing by a Bond, the Term of payment whereof was Whitſunday, and iti 
caſe of failzie then of payment, be was obliged to pay Annualrent therefores 
whereby the ſame became Heretable, and ſo not Arreſtable, This Exception 
wasRepelled,becauſe the Arreſtment was laid upon this Sum before theTermof 
payment,at which time the Heretable Clauſe could not take effeft: Likeas aftet 
the Term how ſoon it was payable, he Purſued for the ſame, and asif the Cres 
ditor had died before the Term, the Sum would have pertained to his Execy- 
tors, and not to his Heirs, notwithſtanding of that Heretable Clauſe 3 ſo the 
Arreſtment before the Term, was Found to affe&t the Sum, notwithſtanding 
of the Tenor of the Bond : It is ever doubted by me, if theſe preceeding De«= 
afions be good, whereby Sutms owing by ſuch Bonds, after the Tertns of pay- 
ment, are. found not Arreſtable ; for I think the Clauſe to pay Annualrent 
therefore, nor no Surety, nor other Right following thereon, ought to exeetii 
the ſame from Arreſtments, AQor, Craig. Alter. Gibſon Clerk; Fid. 

vo July 1634. L. Lagtonn,s Feb. 1635. Betwixt thir ſaine Parties; 


Hamilton contra Wilſon, Eodeme die, | | i; 

N a double Poynding betwixt Sir James Hamilton of Broombill,and one Wil- 
| ſon,againſt whom theTennents of Lader had Suſpended upon double Poyns ' 
ding 3 Wilſon clawed the Maills of the Lands from the Tennents, by vertue 
ofhis Compriſing : And the other Alledging,thatin the firſt end of the Farms 
be ought to be anſwered of his Annualrent primo loco, ſeing he was Infeft thete- 
in long before the Compriſing. And the Compriſer Anſwering, that he had on: 
ly Right toclaim the Duties of the Lands as Heretor,and the Annualrenter could 
not go therein betwixt him and the Poſſeſſors 3 and for his Annualrent,he bad 
bis Action ſafe to bim, to Poynd or Compriſe the Ground therefore. The Lo#d4 
preferred the Annualrenter to the Compriſer, for anſwering of the Annualrent 
nthe firſt end of the Farms adebted by the Tennents,and Found, that the Com- 
priſer had no Right but to the Superplus. Andit being further Alledged; that 
the Annualrenter, before this years Term of payment of thir Duties contro- 
rerted had made Requiſition to his Debitor, for payment of his Principal Sun, 
whereupon the Annualrent forefaid was redeetnable, whereby he could not 
come back again to ſeek his Annualrent outof the Land, having tnade the Sum 
Moveable. This Alledgance was Kepelled, for it was Found, that notwith- 
ſtanding of the Requiſition, he might cloth himſelf with his Infeftment; and 
Sn paſs from the Requiſition,ſo long as the Sum was neither payed by the 
itor, nor yet prepared and conſigned; or offered to this Party, conformto 
the Requiſition. Alter.Gilmor. Yid.15 July 1629. Sir Fobn Hamilton. 24 March 
626-4 cirmiflas for the laſt part, and 15 March 1637. Gwthrie for the firſt part., 
Bbbbb Moncrei 
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Moncreiff contra L. Balnagowne, Bodem die. 
R. Archibald Moncretff having a Penſion granted by the King, out of the 
Blenſh or Feu-duties payable to the King by the L. of Balnagowne, ou 
of the Lands of which were erected to Balragowne ina Barony, the Lands 
of old being of the Abbacy of Ferre, and diverſe of theſe Lands ſo Ereded, 
pertaining to others, who had the Property thereof Feued to them; Andothers 
of the Lands pertaining in/property to Balnagown's ſelf, who by the EreRion 
of the wile econ Superior to the other Feuars 3 And the ſaid Mr. Archibald 
Moncreifſ having obtained Decreet againſt the L, of Balnagowne, as appearand 
Heir to his Father, who was adebtedin that Duty to the King, out of which 
his Penſion was gifted to be payed, Decerning the Ground to be Poynded thers 
fore; the ſaid Decreet being given againſt him, only as appearand Heir to his 
umqubile Father, and not as Heir, nor Infeft, nor as Charged to enter Heir ; 
and upon the faid Decreet, having Compriſed all the Lands, as well pertain- 
ing to the Laird, as to the other Feuars, for not payment of the Penſion which 
he had, as ſaid is, out of the Feu-duties, and which were owing to him of dj- 
verſe years, for which he had Deduced the Compriſing, and obtained the faid 
Sentence ; he Purſues the L, Balragowne, and the Poſleſſors of the Lands 
Compriſed, for the Maills and Duties thereof, And the Defender Alledgin 
the Compriſing to benull, becauſe it was Deduced againſt him, as appearan 
Heir only,he neither being Decerned as Heir,nor as lawfully Charged to enter 
Heir,nor as Infeft, The Lords Repelled thisAlledgance,& ſuſtained the Decreet 
& Compriſing,efpecially in reſpe& of the ſamine ſtanding unreduced, which the 
Lords bound they could notannul in thisProceſsſo ſummarly,by way ofExcepti- 
on, albeit the Alledged Nullity had been in it ſelf Relevant - As alfo the Lords 
thought it not relevant,even albeit it were in a ReduCtion; for they thought, 
& Found,that a Decreet to Poynd the Ground,might well be Decerned againſt 
one called to repreſent the Party Debitor deceaſed,only as naked appearand 
Heir,and that the Compriſing might ſo be Deduced thereupon, for a Defunds 
Debt, againſt him, albeit neither [nfeft, nor being Heir, nor charged to erl- 
ter Heir : Yet this would appear to have ſome dithculties, that a Decreet can 
either be given, or an Appryſing deduced thereon,for a Detun&ts Debt,againſt 
any perſon,who repreſents not theDefunCt,by Charge to enter Heir to him,or 
ſome otherways; for perſonal execution,could not begranted otherways againſt 
bim.And where it may appear that this Decreet and Execution is more againſt 
the Ground than againſt che Perſon, and tor a Debt wherewith the Ground 
is affected, and ſo tranſit comtra quemcunque quoad ſundum, It may beAnſwere 
ed, that the Feu-Duty, and the Poynding therefore, may well affe& the 
Ground, , but for the not payment thereof, it would ſeem that the Property 
cannot be Compriſed, but from the Party that may be Conveened, and is ſub- 
je& in the Debt, as the appearand Heir cannot be, It may be Anſwered, why 
may not here the Ground be Compriled, as well as in Non-entries after 
General Declarator,which proceeds againſt the appearand Heir to theDefundt, 
and the Lands will be Compriſed ag-inſt the appearand Heir, after the profits 
of the Lands are Liquidat and Decerned. Whereto it is Replyed, that this is 
not alike; for in Non-entries the Sentence istryed againſt him, whoonly ſhould 
and may enter, finding that the Lands are in Non-entry, and that the Superi» 
or wantsa Vaſjal, wherein no other can pretend [ntereſt, and that isinherent 
in the nature of the Holding,that the Property may beſo challenged b the Su- 
perior, for the Vaſſals contempt, in depriving the Superior of a Vaſſal,which 
juſtly in place ofa Vaſſal to ſerve him, gives the Lands to ſupply that want, 
which cannot be declared againſt any other, but him who is appearand Heir, 
and he the cauſe of the failzie3 for it is for his own fault, that is for his Nowen- 
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try, be wants that Land g but in the other caſe, the not payment of the Feu- 
duty, may give the Superior Kight to: Poynd the Ground therefore contre 9ne> 
nes, but not to Compriſe the Property, but againſt one clothed with a Right; 
or called as repreſenting i» Fure the Right ofthe Defun@: For when Lands are 
Decerned in Non-entry, and thereafter Profits ſpecially Provenand Decerned, 
of neceſſity the Superior muſt Compriſe therefore, becauſe there is nv other 
perſon as pretending Right thereto, who could by any poſhbility in Law be 
Decerned to pay the ſame; therefore Sentence and _— of neceflity 
muſt be Execute againſt the Ground, to the which no other can- have 
Claim, and for which no other can be . Conveened 3 but in the other caſe 
it is not ſo, for there is poſſibility of perſonal payment, if any were Cited Legat: 
ly therefore as Heir, orCharged to enter Heir, quo caſ# tor not Entering or Re- 
nouncing, Adjudication or Compriſing may go on orderly ; but in Non-entry 
this is needleſs, becauſe of the nature of theHoJding, and ſpecial Priviledge otthe 
Superior granted in Law, AQor, Nicolſon, Alter. Advocatus,Stwart & Gibſon, 
Gibſon Clerk. Yid. 14 November 1635, Dick ſon. 1 March 1637, Betwixt thir 
lame Parties, Itewv, 15 Feb, 1627. Andrew Comper. . 


Mitchelſen contra Mowbray, January 30. 1635- BE 

He deceaſt Gavin Mitchelſox and Elizabeth Mowbray his Spouſe, being a: 
'8 debted by their Bond in certain Sums borrowed from the deceaſt 
—_ their Creditor, for not payment whereof the ſaid Creditor Com- 
priſes from the ſaid Debitor,ſome Dwelling Houſes in Leith, and thereupon is 
Infeft in theſame , Likeas thereafter the ſaid Elizabeth Mowbray ( who was In+ 
feſt in ConjunQ-fiein the ſame Lands before the Comprifing) Compeared Ju« 
dicially before the Baillies of Edinburgh, and Ratified the ſaid Appryſing, and 
the Lords allowance thereof, together with the Bonds foreſaid, whereupon the 
Comprifing was Deduced, with the Infeftments to follow thereupon, and Re- 
nounced all- Right which ſhe had to the ſaid Lands, either by Conjundhe, Lifes 
rent, or Terce,or any way whatſoever, and made Faith, that ſhe wasnot com-' 
pelled thereto, but that ſhe did it voluntarly, and of her own free will, and 
obliged her never to come in the contrair thereof, as the ſaid ACt under the 
Hand of Mr, Alexander Guthrie Town Clerk of Edinburgh bears; And George 
litchelſonChirurgeon inEdinburgh being lafeft in theſ: Lands,as Heir to his um- 
qutile Father a Cempriſer,he Purſues Removing therefrom againſt the ſaid EN- 
tbeth Mowbray,who defending herſelf with the ſaid Infeftment of Conjundt-fie, 
granted to her before the Compryſing, and the Purſuer opponing her Judi- 
cal Renounciation and Ratification : The Defender Duplyed, that that Ra- 
fication could not prejudge her, becauſe it was not Subſcribed by her,but was 
only the aſſertion of a Clerk to an Inferior Court, which ought not to'be of 
force to take away her Liferent-Infeftmenc 3 and the other opponing the So« 
lemnity thereof, and the preceeding Bonds and Comprilings, which being fo 
Ratified by her, adds ſtrength to the Bonds, albeit they in Law had not been 
of force to have produced perſonal Execution againſt her, ſcing they are Aus 
geminat;, and all conjoyned together, are of that ſame ſtrength, as if her Huſ- 
band and ſhe had Diſponed the Lands, and that ſhe had Judicially Katified 
the Diſpofition, The Lords Found the Exception Relevant, notwithſtanding 
of the R atification produced ; for the Lords Found, that the Bonds, albeit 
Subſcribed alſo by the Woman,. yet being of borrowed Money, and done by 
her with her Huſband ftante Matrimonio, could not be obligator againſt her, 
nor produce Execution againſt hery and alſo Found,that a Ratificationbeing 
done by an A&R ExtraRed out of the Town Books, as ſaid is, under the Clerks 
Subſcription, did not derogat. to the Defenders Right of Conjun-fie, ſeingJic 
Wasdone by her inthe time of the _— e ſtanding, her Huſband then being. 
2 on 
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onLife,and that the ſame was not Warranted by her Subſcription,nor was there © | was 
any other Writ made before this Judicial. AQ, whereby ſhe had given her Con. i ty, ir 
ſent, and Subſcribed the like Ratification, without which her Subſcription of Wl jis Lar 
ſome preceeding Writ of this Tenor, the ſaid Ratification Judicially made of W had Sc 
the Compriſing, and Renounciation of her foreſaid Right, under the Clerks W that tt 
hands only, and not Subſcribed by her ſelt, with her own hand, or by Nottars W fubſeq: 
for her, it ſhe could not Writ, could not prejudge her Right. AQor. Cannin. W fids ot 
ghame & Johnſton. Alter, Mowat & Deans. Scot Clerk. Vid. January 22, my ye 


reſpeted, for the double was ſuſtained; but for the Priority of the other, the 
other was preferred, they being both Creditors to the Kebel, albeit Wedder 
bury offered inſtantly to fatisfie all the Debt, owing by the Rebel to Rento 
A&tor. Advocatns & Nicolſon, Alter. Stuart, Gibſon Clerk, 


Roſs contra Dick, February 3. 1635. | 
Ne Robert Roſs, Son to the Lo. Roſs, purſues Williaw Dicks for Reduct 


1635. Bell, payme! 
L. Renton contra L. Wedderburn, Ult. January 1635. lords | 
He L. Renton being Donatar to' Sir George Hume of eManderſton';Life. {Wing do! 
| rent-Eſcheat, and ſicklike the L. Wedderburn being Donatar to the ſame, Wi re!p 
and both the Donatars Purſuing D:clarator thereupon, and both Compearing, Wd Sec 
and claiming preference. The Lords preferred Renton, andDeclared the Life. Wk, * 
rent in his favours; becauſe albeit the Laird of Wedderburn's Gift was a quarter (redito 
of a year dated, and exped before Rentons Gift, yet the Summons of Declara. Wiities di 
tor at Rentons inſtance was execut three days,and the day of Compearance was Ws (aid i 
three days alſo before the xecution,and day of Compearance of the Summons {Wiither C 
of Leclarator purſued by Wedderburn,and ſo for ſuch littleOdds as Three Days, Wibibiti 
albeit there was the ſpace of a quarter of a year betwixt their Gifts, the firſt Di. Wvberetc 
ligence of the Citation was totally preferred, albeit alſo L. Wedderburn had” 7 
raiſed upon hisGift a Summons of Declarator,long before Renton and had t xecurfine Pa 
the ſame long before Rentons Summons, and called the ſame; but becavle it 
was Execute upon ſix days Citation, whereas it ſhould have been Execut upo Ne 
21 days, theretore he ſtood not at that Citation, which could not have bee cl 
lawful, but Coppied the Summons again off the Signet, and Execut the ſameMuibe ſai 
again de novo upon 21 days, which Execution ſomade, and day of CompearWlr the (: 
ance was three days behind Rentons,and fo Renton was Preterredgas (aid is; anduyment 
for no other defe&t, was Wedderburn Rejected, but becauſe his laſt ExecutionWud ther 
was T hree days behind the other, and the day of Compearance ficklike; Folliule of 
the Zerds thought that Wedderburn might double his Summons at the Signet was 
and of New again Summon the Party thereby, albeit the other Party contend Wuyht nc 
ed, that he could not Summon de -ovo, by vertue of that Summons, which waht of 
once Execut to another day of before, and which was [nſert therein, and calWWwin(t t 
led, and accepted in Judgment by the Party; but if he ſhould uſe any otheWltis Deb 
Execution, it behoved to be by another new raiſed Summons, and not by th@WMound th 
ſame Summons, or the doublethereof, being Execut, asfſaid is, which was noWerks, ac 
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on of a Contra, made betwixt the faid Wiliam Dick, and Sir Fok Ne. 
Hume of Northberwick, anent the Alienation of the ſaids Lands to the faid Wi | La 
lier, ſuper capite Inbibitionis, as done after the ſaid Robert Roſs his InhibitionWiin of |! 
Execut againſt the ſaid Sir Job», upon his Bond of 120c0 Merks,debtful to hinſtir1eq | 
by the ſaid Sir John. And the ſaid William Dick, Alledgings that albeit the lair tt-« l 
Contraft was Polterior to the Inhibition, yet it depended upon Cauſes preceeditiney 
ing the ſame 3 for the ſaid Sir Joby being Debitor to the ſaid Wiliaw in diver ve, th 
Sums, and alſo to diverſe others his Creditors, which other Creditors had t his Ink 
eurity of the faids Lands, for their Debts before this ContraRt, now n—_ ud Conl 
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It was very lawful to the ſaid William Dick, to the effe& he might get Securi- 
x, (cr payment of hisown Debr, To take the ſaid Security of the ſaid Sir Jobs: 
his Lands, wherein he has obliged himſcl(to pay the ſaids other Creditors, who 
had Security of the Land, by Infeftment, before the Contra quarrelled; fo 
hat tbeſe Rights being pertetted to the Creditors before this Inhibition, the 
wbſequent Contra@ , albeit after the Inhibition, yer depending upon the 
gids other Rights preceeding the ſame, cannot be Reduced; ſeing this Purſuer 
nay yet Compriſe the Reverfion of the ſaid ContraR, and take the Lands, by 
zyment of the other preceeding Sums. T his Alledgance was Repelled, for the 
Lords Found, that this Contrat now quarrelled, could not be ſuſtained, be- 
ing done after the Inhibition, as it it had depended upon the prior Securitics, | 
in reſpe& it was a new Security, not made in favours of the Creditors, who 
hd Securities Exped before thisContrat 3 but was made in favours of William 
Dick, another Farty, who had no Right made tohim of theſe Debts, by theſe 
(reditors, whoſe Real S: curities preceeded the Inhibition, and whoſe $«<cu- 
ities did ſubſiſt un-prejudged, by the falling of this Contra, which was made 
x ſaid is, betwixt Sir John Hume and William Dick, who wasa Stranger tothe 
aher Creditors Rights; and therefore this Contract was Reduced, as done after 
hhibition, and not having any dependence upon a Right preceeding the ſame, 
zhereto the ſaid 1il/iam Dick had good Right, Actor. Advoratus. Alter. Gil- 
wee, id, March 2. 1631. Broan contra Murray, Feb. 6. 1635, betwixt thir 
ine Parties. 


Innes contra Leſlie, Fodem die, 

Ne Jnne: being Donatar tothe Eicheat of one Dongle, after general De- 

claratorPurſues oneLeſly,for payment of 4coMerks, adebted by hisBond, 
wide ſaid Douglas rheRebelzand the ſaid Z:ſ/yAlledging, that he was Cautioner 
br the ſaid Rebel to one of his Creditors, before the ſaid Rebels Rebellion, for 
wyment whereof, he was Diſtreſſed, ard would be forced to pay the ſame, 
nd therefore that Bond oyght toCempenſe the ſaid Cautionry, and he has Juſt 
(auſe of Retention of the ſame,for his relief,of a Part of this greater Sum, which 
was Diſtrcſled for and 1o this relief pro tanto, being in his own hands, it 
wht not to be taken from him, The Donatar Replyed, that the Fick payesno 
Ibt of the rebels, therctore the Detender cannot obtrude this Compenſation 
wan(t the Fisk, albeit it might have met the Rebels fclf, it he had been ſeeking 
tis Debt from the Defender, The Lords Found the Exception Relevant, and 
found that the Defender might allow in his own hands this Debt of 400 
Merks, adebted by him to theRebe],inſatisfaRion for ſomuch of the other Debt 
f11000Merks pro tarto,wherein he wasCautioner for theRebel, to the Rebels 
(tditors,he being diſtreſſed thereforezard the Lords admitted this againſt the 
fuk, and his Dunatar, albeit Regslariter tn our PraQtique, the Fisk payesnone 
«the Rebels Debts. Actor, Giv/on. Alter, Gilſon Clerk, Yid.July 26, 622, 
L Eſulmont Feb.1 5. 1635. Lockþart. Feb,2 4s 1635. Raith. Feb.24 1637.Pilmuir , 


Dog contra Muſhet, February 5. 1635. 

\ oy Dog Purſuing My/bet, for abſtratting of his Corns, growing upon his 

Lands of which Lands are of the Lordſhip of Ceſſwmtxbie, in the 
ln of the which Lordſhip, the Purſuer is Infeft, with the Aftricted and 
lbirled Multures of the ſaid whole Lordfhip ; and the Defender Alledging; 
at the Purſuers Seaſin of the Miln forefaid, and Thirled Multures therein cots 
aned, cannot furniſh this Aion, except tbat the Purſuer could qualifie, ahd 
ve, that either the Defender were Thirled to the ſaid Miln, by ſome Clabſe 
{his Infeftment, which aſtri&ed his Lands thereto, or elſe by ſome other AR 


d Conſtitution of Thirlage, or other lawtul Writ, which might aſtri& him 
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to the ſaid Miln. This Exception was Repelled, in reſpe of this Reply, which 
the Sords ſuſtained, and admitted to the Purſuers Probation, viz. That the 
Miln Lybelled is the ſoleand only Miln of this Barrony, belonging to the Kin 
Majeity, and that the Defenders Lands lybelled, are a Part of the ſaid Lond: 
&kip, and that the Heretors thereof has been in uſe paſt memory of Man, tg 
come and gtind their Corns of the ſaids Lands,at the ſaidMiln,as Thirled there. 
to, and topay therefore the quantities ofthe Multures acclaimed, and to caſt 
the Miln-dames, and to lead the Miln-ſtones, and to repair the Milnz which 
uſe and conſuetude in the King's Mila is ſufficient, albeit more 1s required in 
Milns pertaining to privat Perſons, which _Y being Proven, the Lord; 
Found als ſufficient to conltitut a perpetual Thirlage,as any Writ,or Conſtity. 
tion, being in the Miln of the Kings Barrony« ACtor, Alter. Du#lp, 
Gibſon Clerk. Vid. March 14. 1635. Mackay, 

Ker contra Knows, Eodeme die. 

N this Cauſe whichis mentioned Jar. 29, 1635.It was Alledged by Kops, 
|| that he could not pay to the Purſuer the Sums acclaimed, as being Arreſted 
in his hands, and as Adebted by him to Craw y becauſe by the Bond produced, 
whereby he is Conſtitut Debitor to the laid Craw, It is provided that the fais 
Craw his Creditor, ſhould pay, and Imploy the fame for Relief of two Sum 
adebted by the ſaid Craw, to two of his Creditors, who had ſerved Inhibitio 
againft the ſaid Craw their Debitor, before the Alienation of the Land,made by 
the ſaid Craw to this Defender ( and for the which Alienation, the Sum ac 
claimed,is a part of thePrice )and for purging of all other[nhibitions Execut a 
gainſt him, according whereto the Defender has given Bond to the aids rw 
Creditors, ſpecially expreſt, for payment of their Sums; and which Bond 
albeit given after the Arreſtment made- by the Purſyer, muſt liberat the De 
fender, at this Arreſters hands, in reſpe& the Writ, whereby the Purſuerco 
ſtituts him Debitor, is affected with this Condition, and which he may ye 
lawfully do, in reſpeR of the Proviſion foreſaid, ſpecially expreſled therein 
And albeit the Purſuer Replyed, that the Proviſion of the Bond is not ty 
only to theſe two ſpecial Creditors,but alſo has joyned there with others, inth 
ſame Clauſe,in a connexed Phraſe, viz. And ſor ſatisfying of all other Inhibit 
ons  ſcing therefore he had Arreſted, before he gave Bond to theſe twoſj , 
cial Creditors, and that he had not only Arreſted, but alſo had ſerved Int 
bitions, long before any Inhibition Execute by any of theſe two Creditor 
therefore in reſpe& of his Diligence, and that the others had done none, Tt 
Defenders voluntar binding himſelf to the two Creditors, ought not to pc 
pone the Purſuer, but he ought to be preferred in the Sum acclaimed. T! 
Lords, notwithſtanding of the Purſuers firſt Inhibition, before the other ty 
Creditors to Craw, and notwithſtanding of his Arreſtment before Knows ga 
Bond to theſe two ſpecial Creditors, Found the Exception Relevant, at 
that the payment appointed by the Bond, and to be made to the other T 
Creditors, ſpecially mentioned therein, qught to take effec, before paym 
could be craved by this Arreſter 3 albeit the Bond wicocomtextn, provided p 
ment tobe made tothem two, and alſo toall other Creditors, who had ſer" 
Inhibition , which generality, The Lords Found, couldnot take effeR, but 
ter the two Creditors ſpecific? named were firſt payed, ſeing the Detenc 
was content to run the hazard of thisPurſuers firſt Inhibition; and ſo the ſpec 
Perſons named were preferred,albeit there was no Note ofPriority,appointi 
them to be payed inthe firſt place, by that Bond, but only in ordine $ 
ture, their names were _ firſt therein; And therewith the (aid gen 


Clauſe immediately thereafter,without any direRing of Preference,or Poſt 
or 
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ority , and albeit there:was no Diligence done by any other but this Purſer; 
AQor. Craig. Alter.. Belſbis & Mowat, Gibſon Clerk, | 


|  ..4«.  - Kericontra Forſyth of Dyks, Evdem die. | | 
R. William Ker purſues one Forſyth, and Forſth of Dyks, for 
Improving of a Diſpoſition of his Wifes Liferent, Alledged made by him 
to the ſaid For/31h, and which beirig produced by Dyks, to whom Forſyth had 
Aſſigned the ſame, for Relief of ſome. Money, wherein Dyks was Bound as Cau- 
tioner to.Forfyths Creditors for him x 'And the Purſuer offering to Improve the 
lame, and therefore defiring that Dyzks,who produced the ſame,ſhould abide by 
the ſame, upon Peril of the pain of Falſhood ; ſeing the Principal Party, to 
whom it was made, has left the Countrey, and was not preſent to abide there- 
at, And Dyks Anſwering, that hecould not abide thereat, but as given to him 
by the principal Party, as a true Writ, wherein he could know nothing whe- 
ther it were true or falſe, he not being a Dire& Partie therein, and no wayes 
acce{{or thereto, but is a Third Perſon, who is heavily prejudged by the Par- 
ty, and with no Reaſortought to be drawn under this dangeri: And the Kings 
Advocat contending, that the Writ being now produced, the Producer ought 
to adviſe,if be will abide by it or notyſo as thathe will ſtand to the perril of ir, 
ſeing there is no other Perſon to abide at it 3 and if the Producer were not urg- 
&d to this by the Lords, it would open a door to all Falſets, the Forger flying 
himſelf,and putting overthe Writ to a Third Perſon, whereby all Puniſhment 
might be evited. The Lords would give no Anſwer at this time, whether a 
Third Perſon ſhould be holden abſolutely to abide at this Writzor not,ſeing he 
produced the ſame in Judgment, where be might yet deliberat with him- 
elf, if he would abide at it, and uſe it or not, ſeing it was yet entire to him, 
either to uſe ity or paſs from itz but ſuperceeded to giveanſwer thereto, while 
the tryal of the Truth of the Writ were deduced, according whereto, as they 
Found by the conſideration of the Courſe of the Proceſs, and tryal taken there. 
0, and as any thing ſhould refle&,ypon this Party, they would give anſwer 
either to ty him thereto ſemepliciter , or not : And it being. further Al- 
ledged by the Defender,that the Purſuer could never be heard, to Improve the 
Dilpolition called for, and now produced, butAbſylvitor ſeypliciter ought tobe 
Faned from this Improbation , becauſe the Purſuer has ſenfine ratified the ſaid 
iſpofition, which being of conſent admitted to Probation, . the Defender pro- 
duced the ſaid  Ratification, for proving thereof; and the Purſuer offering to 
[Improve the ſame as Falſe, And ſo Alledging the Exception could not be Found 
wy. wherein it being Conteſted betwixc the Parties, if the Purſuer ſhould 
holden alſo to Improve the Principa]- Diſpoſition, called for, or if it ſhould 
luffice inLaw,and that he had noneceſlity to Improve any more, but theRatifi- 
cation produced, to verifie the Exception, as the Purſuer Alledged ; who Re- 
plyed, that ſeing the Exception elided the whole Cauſe in totum, and that the 
Probation thereof as it would produceAb(olvitor ſmpliciteredin totum from the 
Purſuit, ſo the fuccumbing therein,ſhould produce Condemnator, .without any 
further Probation of the Lybel; for Exceptio affirmat Libellum,at leaſt preſump- 
tive, and it is abſurd, that there can be any Probatian of a Libel totally elided 
by the Exception z For the Exception and the Lybel cannot admit Pro= 
bation to go upon both, The Lords neverthelefs Found, that it was Incumbent 
to the Purſuzr to Improve both the Diſpoſition, and the Ratificationz and 
that albeit he ſhould Improve the Ratification, yet he would not be freed from 
Improving the Diſpoſition called for, ſo that albeit the Exception. clided the 
Whole Purſuit, yet being in an Improbation, where the Exception was pro- 
boned againſt the Party, not materially i= cauſa, but why he could not Improye, 
theWrit, it was Found that the proponingthereof, did not exeem the Purſuer 
Bbbbb #4 from 
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from the Burden, to Improve the Writ Lybelled ; Therefore they Aſſigned a K$onds 
Term for to Improve both, but declared that they would confider by the tryal Kibibi! 
Deduced,if the Improving of the Ratification ſhould ſuffice to take away the Egrouni 
Writ Ratified, or not 3 and becauſe the Purſuer deſired a ſhort day to beaflign- K{(eedin 
ed to him to Improve, againſt which day Forſj#h, who was the Party princi- Would | 
pally called, and to whom the Diſpoſition Lybelled was Alledged to be made, Mx if th 
was Alledged eo be out of the Countrey, and ſo could not be conveniently Whond, 
Summoned to that day 3 Therefore he deſired that the Zords ſhould find none. Wyzy ol 
ceſlity to Cite him to that Dyet, as uſe isin other Dyets, where Defenders are Witat ch 
abſent, and which in this Proceſs, he Alledged he needed not to do, ſeing he Mite Pr 
being twice Cited before, and not Compearing to abide at the Writ, nor to {Mi kedi 
ſuſtain the Tryal, quoad eww, the Writ ought to beDecerned tomake no Faith, Whwful! 
which ought to liberat the Purſuer, of any further warning of him, toany ſub- WCogno 
ſequent Dyet of the Procels 3 for theſe Dyets are not Deduced, nor the Tryz| Wyithou 
taken againſt him, but againſt this Third Party Compearing, and who uſesand Mid the 
produces the Writz notwithſtanding whereof the Zords Found, that they 
would not find the Writ to make no Faith againſt the Principal Partie abſent, 
ſcing it was produced by another, and that Tryal was to be taken upon the ve. 
rity of the Writ z Therefore they Ordained him to be Warned toall the Dyer, 
but upon Citation of 15 days only, and not as againſt one out of the Countrey 
upon 60 days. Actor. Advocatus, Alter. Nicoljon & Gilmor, Scot Clerk, 


| Roſs contra Dicky February 6, 1635. 
His Cauſe which is mentioned, Feb. 3. 1635. being again this day cal- 
led, and the Parties heard in preſence of the Lords; It was Found, that 
the Contra of Alienation of the Lands of Norihberwick, made to William Dick 
by Sir Johr Hame, after the date of the Purſuers Inhibition, ought not to be 
Reduced upon that Reaſon, as done after his Inhibition, where the ſaid Con- 
tract depended, and was made for fulfilling of Bonds, preceeding that Inhibi- 
tion; inthe which Bond the Debitor was obliged to give Infeftment, either 
in Wodfet, or of Annualrent, or where the faid Contra was made, according 
to prior Infeftments, granted to other Creditors, before the ſaid Inhibition 
which Contra the Lords Found not to fal), for the Reaſon of the ſaid pre» 
ceeding Inhibition, where the ſame contained no other head, nor no mc 
than was granted in the ſaids Infefttments, perfeRed to the Creditors, who were 
Infeft before the ContraQt, and where the ſame Contra contained nothing but 
the Obligation, and perfeRing of the [nfefrment, whereto the Debitor hac 
Obliged himſelf, by his Bond to his Creditors, before the ſaid Inhibition; anc 
reſpeaed not the Reply, whereby -the Purſuer anſwered, that the Contra 
being made with Wiliam Dick, who had not Acquired the Right of the x 
ceeding Creditors their Infeftments, but being anew Security, done after hi 
Inhibition, however it might have been ſuſtained to the Creditor themſelves 
or to their Aſſigneys, yet cannot be ſuſtained to this Party,who had contraveen 
ed the Inhibition, which was Repelled; ſeing the Party Purſuer received nc 
prejudice thereby, for that which in the Perſon of other Creditors, would ha\ 
excluded the Purſuers Inhibition, might alike have the ſame effe&t in Vi65 
Dicks Perſon, who had payed the "Ne ing and who had reſigned their Right 
of Infeftments in his Hands, he being Infeft upon this Contra in the Land 
Lybelled; but whereas the ſaidContra@ contained any other head,which had 
no Dependence upon a Cauſe preceeding the Inhibition, and which theDe 
bitor might have been compelled to fulfill, upon the ground of a preceding 
Obligator Clauſe, The Lords Found the Contract, in theſe Points, as dor 
poſt Imbibitionem,cught to be Reduced ; and becauſethe Defender alſo Alledy 


ed,that the Contract was in ſomePoints perfected, for Satisfaction of prec ; 
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yonds of Money, adebted to the Creditors, and whereupon they had ſerved 
1;hibition before this Purſuers Inhibition, and before his Bond , which is the 
ground thereof; and that the Purſuer Alledged, and Replyed, that theſe pre- 
czeding Bonds of borrowed Money, and Inhibition before the Purſuers Bond 
could not be received,to ſuſtain thisContract, which had noCoheſion together; 
vif the Defender had any ground of Priority of Intibition, before thePurſuers 
zond, he might Reduce thereon, but it could not be receivedin this place, by 
jay of Exception. The Lords, for ſhortning of Pleas betwixt Parties, Found, 
tat chey would hor ord3we, and in this ſame place, diſcuſs this Alledgance upoti 
he Priority of the Defenders Debt and Inhibition; For if he thereby might in 
1 eduction, anull the Purſuers Bond, then, the Contract quarrelled, might 
awfully ſabfiſt, for that Debt alſozand it was Found,that it might ſummarly be 
— and Diſputed betwixt the Parties als conveniently in this Proceſs; 
yithout multiplication of more Proceſs, and without further Vexation of any 
o the Parties, Ator. 4dvvcatzs. Alter, Nicolſon & Gilmor. Scot.Clerk; 


Captain Watſon contra Aiton, February 9, 1635. 

Y Contra@ of Marriage betwixt Captain Watſo and his ws on the 
one Part, and Mr, 4ndrew Aiton on the other Part z Captain Watſon is ob- 
d to pdy in Tocher with his Daughter, to thefaid Mr. Andrew Aitorn 10000 
erks,at the receipt whereof the ſaid Mr. Andrew is obliged to Itmploy 500d 
Herks thereof upon Land or Annualrent,to himſelf and his faid future Spouſe, 
iLiferent, and the Longeſt liver of them two, and to the Helrs gotten be- 
wixt them in Fies Which failzicing to his Heirs whatſomever. After the Mat- 
age, and before the payment made of this Sum by the Captain, the ſaid Mr. 
hdrew aſſigns the ſaid Sum to his ſaid Spouſe, and the Heirs gotten betwixe 
tem, ( ſhe being then great with Child ) conform to the Contra, which fail- 
tiring; eo cſs he affignes 3ooo Merks of the ſaid 5000. Merks to his aid Spoile; 
nd the other 2000 Merks he affignes to his Siſters. Bairns. This Aſſignation 
er the deceaſe of the ſaid Mr. andrew, there being no Bairns on Life procre- 
betwix: him and his ſaid Spouſe, is deflred to be Reduced, as done. in Le&o 
witudinis, at the inſtance of his Heirs, wherein his Kelict, and the Captain 
kr Father being Defenders, Alledged that this Sum was Moveable ; and fo the 
diſpoſition thereof could not be quarrelled 3 And the Purſuer anſwering; that 
twas Heretable, being deſtinat for Infeftment upon Land: The Lords Found; 
hat the Sum remained a Moveable Sum; even unto the time the ſame was Im- 
jojyed upon Land, conform to the Deſtination 3 and that the Deftination of the 
aployment, whereto the Creditor was obliged; when it was payed to him by 
he Debitor, made not the Sum to be of the nature of an Heretable Sum; ſeing 

tbe Debitor was not obliged in Annualrent therefore, neither was he oblige 
i the Imploymenty but only the Creditor at the receiving thereof 5 and albeit 
tehad been ſo obliged, yet it remained ever Moveable fo long as it remained 
w-imployed upon Land, as the Deſtination appointed, whether it-were in the 
hands of the Creditor or Debitor, and far more while it remained-in-the De- 
btors hand un-payed by him; Gibſon Clerk, Yid. March 20, 1633. anthony 
White; Decem. 12: 1633. Geills Shaw. | 
Moſman Contra Lickhart and Laing, February 16, 16357 I 
Ne Moſman Reliftot Fames Nisber, being Donatrix to her umquhile Hul- 
bands Eſcheat, after general Declarator Purſues Zockhert and Laigg, who 
had certain of her Kusbands Goods and Gear in their Hands, by a ſpecial De- 
tantor, for Delivery of the ſeme.to' hers, And they: Altedgivg, tir the (aid 
DetunR: being their Debitor, delivered the (aids co. themyi in; his own! 
M Liſerime, - Jong before the purchaſing of this Gift from: the King, by yertueof 
þ | | Cceee which 


which Delivery they became in poſſeſſion , proceeding upon a juſt caule 5 to 


Debt : And the Donatrix Anſwering, that it was not Relevant, except that the M the 
Defenders Alledged,that the Delivery was made before the Rehellion, for aj: the 
ter he was at the Horn he might do go Deed, which could prejudge the King, the 


no more-thana Rebel.year and day at the Horn, might Diſpone his Lands atter: M #0 
the yeat expired,in prejudice of the Superiors Right to his Literent, The Ly MW to : 
Found the Alledgance Releyant, and Found it not neceſlary to:the Defender MY tha: 


to ſay,the Delivery was made before the Horning, being done before the Git MY tain 
was Diſponed, as ſaid is, Aor, . Alter, Herjot, Vid: February 14, 1635; fent 
betwixt theſe parties, | | ſam 
Myire contra Maire, February 11, 1635, © | bitec 
N a ReduQtion of a Bond of Alienation of a Tenement-in Glaſgow, madeby = 
I umquhile David Mair, in favours of Fanet-Mwire his Fathers Siſter, ar the ys 
inſtance of the appearand Heirs of the ſaid umquhile Davis. The Zords Found, v 
that this AQtion of Reduction, moved at the inſtance of the. appearand Heir, __ 
could not be Suſtained to Reduce an Heretable Diſpoſition of Langs, made by _ 
the Detun, to whom the Purſners were neither Heirs, ngr;hag any. other rea "gn" 
Right.to the Lands z and this Actiqgn was not Suſtained ar the-Purſyers inſtaget 0 N 
as appearand Heir ro-the Defun&, maker of the Diſpoſition, upon that Intel © 
reſt, as it they as appearand Heirs, might crave Reduction,to that effec, that elery 
they by the Diſcuſſing of this-ARion, might know whethez they might ente - an) 


Heirs or not tothe Netunc tar, they ought ro, copfader of their hazard chem 
ſelves, and ought not tobe ſuffered ro Purſuq-upon that Jnggeſt, for that end 
Actor, Nicalſ[on & Maxwel, Alter, Stuart & Gilmore, Gibſon, Clerk, Fid, D 
cember 1.2, 1635, Wardlaw. December 3. 1634, Ls Fohnſlop. 


Cock contra/ Parochioners of Adchtergovan; February 13,1635, .: | 

; yes Cock Writer having the Rightof Feugf a po of Kirk-Land in Auch 
.J tergovan, which was Feued in an» 256%, and ſince continually Poſſeſt b 
him and hls: Predeceſfors; while-lately that che fame -was deſigned to the Mi 
niſter, and Eviced by him for his Gletb, Purſnes the reſt ofthe Pzrochione 

| Heretors of the Kirk- Lands, for their propostional part of hisRelief : Andthe 
Alledging,that he oughe to havenoReliet, becanſs by the 4 of Parl, 356 
. the Vicears'Manſe and Gleth are Diſtharged tobe Fewed; and this Land 1ibell 
deſigned ro the Miniſter , was the Viccars Gleib of old ; and-therefore-t 
- Feuar thereof oughe eo-have no Relief , And albeit the Purſuers Feube ins 
1562, and ſoa year betore the A of Parliament, yer it muſt fall under cl 
Ac, becauſe the Feu'was not Confirmed untill the year x 56y . and ſo is nul 
' and therefore isalike as it it had been Feued after. that A#, -The.Lords Rept 
led the Alledgance,: and Found that. there ought ro: be-Relief.granted; And 
being thereafrer-Alledged,for one Fames Ratrray aParochionery that his-Land 
ought not to be ſubject to any Relief, becauſe he holds his.Lands of the Cc 
ledge of $7, Andrews in-Feu,: to which-C6lledge the ſame is Mortified,; betor 
the 4i:of Parliament 1594, which appoints Relief, - and ſo:belonging ro tl 
\ Colledge;, they eeaſetd be Kirk-Lands: This Alledgance was alſo Repellec 
and Found that theſe ſame Lands, albeit'Mortified to the Colledge, yet coal 


not to be Kirk-Lands, . bur that they ought alſa to.pay 4beir.parpgf the Reli N th; 
fon they; were Feued ro.the Defenger tor a ſmallFeg»Dugy gt,$ Pounds 0! the | 
. Ator, A 41 4 Alter, Narrn.' Hay Clerk. BY 102:1344 2055 % _ 
"3\4 114 His aTtnHh Brown-contra Binne, Evdem PIN ; 197] io 5322 * f there? i 
JD Y Contraftof Marriagobermixe: 84berr Broiy:on the ont plrt,and Marg ; 1 © 
LJ) +6 Bijnie his fatureSpoule, with conſent of Fobuand x {pnandir Bis A : 


© herBreckgen on the vrher part;he'ſaid xeb6-is-Gbliged-roimpioy che Toch 


£ 
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to himſelf, and his future Spouſe in Liferent, and to the Heirs gotten betwixt 
chem in Fee, which failzying, the one halt co himſelf, and the other half ts 
the ſaid Fohn and Alexander Binnies , which Contra , after the Deceaſe of 
the Wife, being Regiſtrat by conſent of Procurators, at the inſtance of the ſaid 

ohn and Alexander Binnies, and the ſaid Robert Brown Charged thereupon 
co fulfil he ſame, and he Suſpending the ſaids Charges z The Lords Found 
that ſeing the Principal Party, viz, the Wife, who by the Procuratory cons 
tained in the ContraQ,gave Warrant to the Procurators to Compear,and con- 
ſent to the Regiſtration, was Deceaſt before the Regiſtration thereof, that the 
{ame conld not be ſo ſummarly Regiſtrar, by the conſent of Procurators Adhi- 
bited for the Parties conſenters, notwithſtanding that it was Alledged for them; 
that they were Parties ContraQters, and had Subſcribed the Contra@, and ſo 
thar they might lawfully Regiſtrac the ſame, and ſeek Execution thereupon 
And that being the caſe , ic was more than if there had been only a Clauſe 
conceived in their favours, quo caſu ſuch ſummar Regiſtration could not have 
been Suſtained, but they being expreſly ContraRers and Subſcribers, the caſe 
was far different : Which Alledgance was Repelled, and notwithſtanding there- 
of the Lords Found that the Contract could nor be (o Summarly Regiſtrar 
2t the inſtance of the Conſenters, after the death of the Principal Party, but 
reſerved tothem their Action, to Purſue tor fulfilling to them of that Contract, 
inany Head Obligator in their favours, by way of ordinar Aion prowt de jure; 
Vid, Fanuary 15, 1635, Shanks. 


Hepbarn contra Seaton, Eodem dic, 

Ames Hepburn Brother and appearand Heir ro umquhile Fob» Hepburn his 
Vetter Brother, Purſues Dam Margaret Preſton, Relift of umquhile Sir Ro- 
ters Hepburn of Alderſtoun their Father, ſhe being their Mother , and 1/obel 
Seaton Relict of the ſaid Brother, who were Literenters of the whole Eſtate, 
whereto he was to ſucceed,for a Modification to him, during their Lifetimes; 
And the ſaid 1ſobe/ Seaton Alledging, that this Aion ſhould abide continuati- 
m, andalfo , that the A& of Parliament, which was the Ground of this Aci- 
on, Ordained Modifications to be granted to the Heirs of the DetunR, ſo that 
this Purſuer being only appearand Heir, and neither being Infett as Heir, nor 
Retoured Heir, heconld haveno AQtion upon the 4 of Parliament, which 
oughe to be reſpeed, ſeing the Defender has Aion due to her againſt the 
Heir of her Husband, which ſhe cannot move againſt the Purſuer, betore he be 
Entred Heir, The Lords Repelled the Alledgance, ſeing the Aion was Alis 
mentar, and ſo needed no Continuationz And alſo the appearand Heir ought 
to have Modification, that he might have Means whereby to live, and that the 
47 of Parliament did militat for the appearand Heir : Likeas the Purſuit after 
Sentence would furniſh Aion againſt the Defender, as behaving himſelt as ap- 
prarand Heir to the Detun&, and if ſhe pleaſed alſo, ſhe might Charge him 
toEnter Heir, and if he refuſed, chen ſhe had reaſon to Diſpute,why ſhe mighc 
be fred of this Modification, or make other advantage thereby, Actor, Nazrn: 
Alter, Hay Clerk, Yid. Fuly 21, 1636, L, Ramorny, and the caſes there, 


Lockhart contra Moſman, February 14. 1635, | 

N this Cauſe mentioned February 10.1635. The Detenders Alledging, thac 
the Rebel was their Debicor , and qualifying the ſame by the Diſpoſition 
nade to them by the Rebe), of the Goods therein contained, made by him to 
them, for ſatisfying of his Debr, contained in that Diſpoſition, and which he 
therein confeft was owing by him, and which they Alledged was ſufficient, for 
ithey had had a preceeding Bond, it could have born no more chan that Diſ- 
khition bore, viz, That he was their Debitor in that Sum,and when they recei- 
| Ccccc2 ved 
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ceived that payment, made by the Diſponing of theſe Goods, they deſtroyed 
the firſt Bond ; So that the Diſpoſition alone was ſufficient to prove the Debe, 
ſpecially ſcing when they Acquired the ſaid Diſpoſition, and payment thereby, 
The D:ſponer was then Relaxed from the Horn, and was a free perſon. T2 
Lords Repelled the Alledgance, and Found the Diipoktion, albeit proport= 
ing a Contefſion of che Vebrt, was not enough to prove the Debt preceeding the 
Horning ; tor after Horning any Rebel might by ſuch Deeds detraud che King, 
and his Donatars, to confeſs Debts, which truly they were not owing, and (9 
fruſtrarthe King altogether, if this were Suſtained; and albeit the Rebel was 
then Relaxed,yet that did not purge his preceeding Rebellion, which made all 
his Goods to tall, which he had betorethe Rebellion, and at the time thereof 
before he was Relaxed, Partibus comparentibus ut notatur, February 10, 1635, 
berwixt theſe Parties. Vid, February 24.1635, Rait of Halgreen, February ;, 
I635, Innes, 
Cunninghame contra Stwart, February 19, 1635, 

Ne Cunninzhame made Donatar by George Rome, to the LiterentEſcheat of 

Rob. Neilſon,ot the Lands of which were holden of the ſaid George 
Rome,aiter general Declarator, recovered againſt the faid Robers Neilſon,in aſpe- 
cial Declarator he Purlues one Stuart, Intromettor with the Duties and Profites 
of the ſaids Lands, for refounding of the ſame to the Donatar, ofall years ſince 
the ſaid Rebel was year and day at the Horn, viz, continually fince the year 
16:5, And the Defender Alledged, that he was Infeft in the ſaids Lands by the 
ſaio Rebel,and by vertue thereof uplifted the Profites of the Lands bona fide, 
which being now conſumed, & he never interrupted by any ſpecial Citation, he 
ought not to be compelled to refound the ſame, and the Ponatar Opponing 
the Horning, which preceeded the Defenders Intefrment, and which put the 
Rebel & all the Leidges in mala fide, to do any Deed thereafter in prejudice of the 
Superior, tor the Caſuality of the Literent, ſpecially alſo there being a general 
Declarator recovered againſt the Rebels ſelf, which declares the Right in effeR 
co pertain tothe Superior , fince the time that hewas year and day Rebel, The 
Lords Found the Alledgance Relevant to exclude this Purſuit, for all the by» 
gone years Duties acclaimed, which the Lords Found to have been boys fide 
Upliftted and Conſumed by the Defender, who was never interrupted by the 
Superior , nor his Donatar in the Poſſeſſion of the ſame; for albeit the De- 
fencers [nfefrment was made by the Rebel to him, after he was Rebel, ws the 
ſame was ſufficient tor the ſaids bygones, intrometted with by vertue thereof, 
wherein he was not interrupred, albeit it would not defend for the time to come, 
fince the time of his ſpecial Ciration inthis ſpecial Declarator: but Found the 
ſaid Intetemenc ſufficient to liberat him tor all the years betore this his ſpecial 
Citation in this particular Declarator, and that he was not interrupted, neither 
by the Proceſs, nor Decreer of general Declarator, whereto he was not ſpect- 
ally called, and ſono reſpe& was had therero, and the ſame wasalſo only lat 
ly recovered in 410 1634, Therefore he was Aſoilzied trom the bygones for 
he could not be in any worſe caſe, thana Tennent who payed his Farms year 
ly to his Maſter, albeit k ebel, yer not being ſpecially intimate to him, that 
payment would eyer have freed him from the Donatar for bygones, 1tem, the 
Lords Found, that the Liferent pertained to the ſame Purſuers Author, albe! 
the Rebel was not x<bel a year fince he Acquired the night of the Superiority 
tor the Lord Sanquhar was Superior the time when the xebel was at the Hort 
year and day, and before he ſold the Lands to Rome the Rebel was relaxed 
W hereupon it was Alledged, that Rowe could not haveright to the Literent c 
the Vaſſal , who fince his Right wasnor Rebel, being Relaxed, as ſaid is, be 
fore his Right- Which Alledgance was Repelled, ſeing the Vaſſal was Reve 
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year unrelaxed, which made his Liferent fall to his Superior , And ſein the 
Lord Sanquhar was Superior when it fell, and that he ſold all his Righe which 
tehad to the Lands to Rome, and had not Gifted that Caſuality before to ano» 
ther; they Found that it pertained to Rowe, notwithſtanding that the Vaſſal 
qas relaxed before the xighrt was Acquired by him, ſeing the year was expir= 
« betore he was Relaxed. Adcor, Alter. Gilmore, Scot Clerk: Yid. 
February 24, 1637, Pilmuir, February 24. 1635, Rait of Halgreen, 


L.Eariſftoun contra L. Grimmet, Feb. 21. 1635. 

N a Redemption, the Lords ſuſtained the order of Redemption, albeit the 
Inſtrument of Premonition made no mention that the Procurator, who 
made the ſame,did ſhow his Procuratory and Warrand to premoniſh; and alſo 
j|beit che Iaſtrament of Confignation made no mention therein, neither of 
the ProduRion of the Procuratory, nor yet of the ProduQtion or ſhewing of 
the Reverſion, by vertue whereot the Redemption was uſed,” without which 
had been both produced, & alſo the Inſtrument of Premonition and Conſigna. 
ton had made mention expreſly, that the ſame were ſhown,as the Defender Al- 
ldged to be necetlar in all Orders of Redemption, he Alledged, the Order 
could not be tuſtained, but Abſolvitor ought to be granted therefromz which 
Alledgance was Repelled, and the Order tuſtained : But Declared, that they 
would not draw this bereafter in a preparative, in reſpe& the Purſuer had ſu- 
tained great trouble in Actions, for recovery of che ſaid Reverſion from the 

ame Defender. Ator. cMowat, Alter, Nicolſon. Gibſon Clerk. 


L. Weſt- Nisbet contra L. Swintoun, . Eodem die. | 0 

He L. Weſt-N;sbet Purſuing L. Swintoun, for the Tack-duty of the Miln 
of , Which Milan was Set in Tack to the Tennent for certain 
jearsgby the umquhile L, Swintour,to whom Weſt. Nisbes wasExecutor,for pay- 
ment of 30 Bolls of Meal yearly for the Miln and Miln-Lands, betwixt Tuifand 
Candlemaſs yearly 3 theEntry of the Tennent was by the Tack appointed to 
beat Whitſundayzand (o to continue from that Whitſunday to the next Whitſunday, 
and ſo yearly thereafter, till the expiring of the Tack. The L. Swintoun Setter 
of the Tack, dies in the ſecond year ofthe Tack, after the Martinwaſs in that 
kcond year, and before Till, which wasthe Term appointed by the Tack;for 
payment of the Tack-dutyz whereupon it being controverted before the 
Lords, whether Weſt-Nisbet, who was Executor to the Defun, or Swintoun, 
vho was his Heir, and Heretor of the Miln, ſhould have that years Tack-du- 
ty, or if it ſhould divide betwixt them 3 The Lords Found, that the Executor 
ought to have the whole years Tack-ducy, and that the Heir ought to haveno 
part thereof; albeit the Heir Alledged, that the leaſt he could be found to 
haveRight to of that yearsDuty,behoved to be the jult halfthereof,becauſethe 
firſt year of the Tack behoved to rule the whole ſubſequent years (as was a- 
creed on betwixt the Parties ) andif Swinton had died after the Martinmwaſs 
in the firſt year,and before the Term of payment,viz. before Tyill,as he did the 
[cond year now controverted,the Executor could never have had Right but 
to the half Duty, becauſe the Entry being at Whitſunday, the Miln-Lands could 
never have been Tilled by the Tennent, while the Hartinmaſs thereafter; for 
at the ſaid Term of Entry, the Cropt was then Sown,and pertained to the pre- 
ceeding Tennent,and the Entering Tennent could not Enter, while that Croprt 
was off the Ground, which could-not be till the Martizmaſs after bis Entry + 
Likeas the Miln Libelled is but a Winter Miln, ſo that betwixt his Entry 
thereto, and the Martinmaſ;,whereat the Heretor died, the Tennent had not 
made any profit of the Miln, ſeing the whole profit thereof beboved to be in 
the Winter after that Mat” 77/19 were the Terms of payment come 
| cccc 3 EL 
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when the Heretor died ; and ifthe Heretor had kept the Miln in his own hands, 
un-ſet out toTennents,theExecutors could not have had the whole year; for the 
whole profit thereof could not been uplifted by the Heretor at that time, anq 
ſo the Executor could get no more than the Defun& would have gotten, anq 
the half of the year was but expired when he died; for albeit he died after the 
Martinmaſs, yet that ought not to be conſidered asin Farm of Lands, where the 
Heretor dying after the Martinmaſs, that whole years Duty will pertain tothe 
Executor z the reaſon whereof is, becauſe the whole Cropt !s then off the 
Ground, and both the Legal Terms are bypaſt, v1z. Whitjunday and Martin. 
maſs ; but in this caſe it is not ſo, where at the Heretors deceaſe, neither was 
the Miln Libelled, northe Multures ofthe Miln payable,nor the whole yearpaſt, 
nor the Legal Terms both come 3 for the Entry of the Tack being at Whitſyn. 
day,as ſaid is, the Legal Terms behoved to be ſuſtained, not W, ſunday and 
Martinwaſs, but Martinmaſs and Whitſundays ſo that the firſt Term was Mar. 
tinmaſs, and the other Term, viz. Whitſunday was not yet comes Which Al. 
ledgance was nevertheleſs Repelled, and the Exccutor Found 1o have Right to 
the whole, remine Comtradicente. Actor. Cunninghame. Alter, Nicolſon & Craig, 
Hay Clerk. 


L. Halgreen contra Feb, 24. 1635. 


general Declarator, Purſuing a ſpecial Declarator againſt certain Defen- 


ders,for payment of certain Bolls Libelled of Teinds adebted by them to Dun- Þ 
zipace,of certain years before his deceaſe : And one of the Defenders Alledg- Þ 
ing, that the ſaid Rebel was Debitor to him 1n Sums of Money, before the Gift 

granted to the Purſuer, ſo that he had juſt cauſe of Retention of thir Teind- 


Bolls Libelledyin his own hands, for his own payment pro tanto ; for it muſt be 
ro him in that ſame caſe, as if he had delivered theſamine to the Rebel, and re- 
ported his Diſcharge thereupon, before any Declarator ſpecially Intented a» 
gainſt the Defender therefore, quo caſ# the Gift and general Declarator could 
never have put him in mala fide, far leſs can his Retention for a juſt Cauſe of 
Debt, preceeding the Gift, be quarrelled, This Alledgance was Found Rele- 
vant to liberat the Defender; And it being Alledged for Fohn Livingftoun 
Burgeſs of Edinburgh, another Defender, for another quantity of the Teind- 
bolls Acclaimed, that the Rebel had Diſponed the famine to him for 
juſt Debt, owing by the Laird to the Excipient z which being done be- 
fore the Execution of the Summons of ſpecial Declarator, it muſt be ſufficient 
to him whoisa diſtreſſed Creditor of the Rebels, and hath no other means of 
ſatisfaRion, eſpecially ſeing the Rebel remained ſtill in Poſſeſſion of his own 
Teinds all this time, which might eafily warrand the Defender to receive this 
Dilpofition, This Alledgance was Kepelled, ſcing the Diſpoſition did neither 
preceed the Gift of the Rebels Eſcheat, nor the General Declarator, but was 
made after them both, Gib(o» Clerk. Vid. 15 Feb. 1635, Lockhart, and the 
Caſes there. 24 Feb. 1637, Pilmuir. 3 Feb, 1635, Innes. 19 Feb, 1635. Cwn- 
ninghame, | 
La, Borthwickcontra L; Gal/aſheills, March 4. 1635+ 

| By Boribwick being Infeft in the Lands of Coblehavgh and- others, and 

Purſuing the Laird of GeVaſheills for the Maills and Duties of certain of 
theſe Lands; who defending himſelf with a Right of a Tack of the ſame, Set 
to him by Falter Cairncroſs,Son to umquhile Cairncroſs, which Setter 
foreſaid was Heir to his umquhile Good-fir, who was Heretably Infeft in theſe 
Lands by the umquhile Lord Borthwick, Heretor of the ſame : And the Lady 
Replying, that he could not cloth himſelf with any Right flowing from alter 


Cairncroſs, 


Ait of Hallgreen,as Donatar to the Eſcheat of umquhile L. Dunnipacegaſter Þ 
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Cairncroſi;becaule Sentence of ReduMtion was obtained at Galaſbeills*s own in- 
ſtance, &th&E. of Lohan's mſtance, againſt the Son and appeararid Heir of the 


(aidWalter,& alſo againft'the Lo, Borthwick, Huſband to thisPurſuer, Reducing 


the Lord Borthwick's HeretableTnfeftment of the Lands, and Reducing per con- 
ſequent iam expreſly alſo the HeretableRight of the faids Lands, made by the 
Lord Borthwlck to the ſaid Walter airneroſrs after the which Sentence Reduc- 
tive, the ſaid Excipient was Decerned' by a Decreet Arbitral betwixt him and 
the Earl of Lothiar, and this Purfuers Huſband, to quire al the Kights which 
he had-to the Lands, in favours of Her ſaid Huſband, that he might be'Infeft 
validly in the ſame Lands of the Lordſhip of Borthwick, and that this Purſuer; 
Spoule to the ſaid Lord,might be Infeft in ConjunQ-fie of the Lands Decerned 
thereby. Likeas accordingly ſhe is Infeft in thir Lands Libelled, Acclaimedas 
part.of the Lands provided to her in Liferent ; in reſpe&t of which Decreet of 
ReduQtion obtained -at his own inſtance, and deed done by him, depending 
thereon, he could never thereafter lawfully acquire any new Right ofthe Lands, 
the Rights whereof were-Reduced by that Sentence ReduRive, procured by 
him(elt, and the Deeds done therenpon by himſelf depending thereon. And 
theDetenderAn(wering,that he comes not againſt anyKRight which ever he had 
devolved in the perſon ofthe Lord Borthwick, after that Sentence ; but that it 
was lawful to Cazrncroſe,againſt whom that Sentence was recovered, or his Heir; 
to Reduce that Decreet Reductive, pon good / Reafons, Relevant in Law 
ſo it was lawful to thisExcipient to acquire that Right from them, wherein he 
cannot be prejudged, if the Right be in Law valid, to maintain his Poſſeſſion 
thereby, notwithſtanding that he had obtained the Sentence Reducing that 
Right, and which Sentence ReduQtive he now deſired to be Reduced, to the 
effe& the Heretable Right,made to the ſaid Walter Cairncroſs,might remain and 
be tryed tobe good and lawful, and not to fall for any Reaſon contained inthat 
Sentence, whereby it- was Reduced: And he Alledged, that it were great 
unjuſtice, that becauſe the Right was become in his perſon, therefore that ic 
fhould not have the courſe and effe ofa good and ſufficient Right, it being 
{o in it ſelf, but that it ſhould fall, becauſe he had acquired it. Likeas he fur- 
ther Alledged, that he was but Tacks-man to. the ſaid Walter Catrneroſs, and 
ſo Tennent. only to- him; 'and that the Heretable Right ſubſiſted in the ſaid 
Walters. own:perſony for which YValter, the Advocats amd Procurators Com- 
pearing in this Proceſs, declared they Compeared expreſly, and-proponed the 
\Kxception for him,and-infiſted inthe ſaid ReduRionof the Decreet ReduRive 
At his inſtance, the ſame being ſpecially raiſed in his name. And: the Purſuer 
Anſwering, that albeit YYaker Cairacroſs be Reducer, yer his name carinot be 
.obtruded againſt the/Purſuer, becauſe he was denyded of all Right compe- 
tent to-him, in favoursof GaZaſheills, who'can never be heard to Evert his own 
:Deed, as faid is. The Lords Repelled the forefaid Exception, either proponed 
for Gallofbeifls, or for Cairneroſs, inrreſpett of the Reply, viz. That Cairneroſs 
was abiokitely denuded of all his Rigbtin favours of Galaſpeifl 3 and Found, 
.that Gallaſheills could yot 'valiably nor dutifully acquire trom him his Right, 
thereby to prejudge thei effet of the Sentence, Rednting the ſame Right ob- 
tained arhis own inſttnee'z - which” Sentehce he'was Found he could not quar- 
| bimſelf neither direRly nor indireftly, nor upon any np ref Right ac- 
quired by him from any perſon, which tight lawfully have Impagned rhe ſame, 
albeit purchafed by hin after that Sehrence,' and not Being in his perſon at the 
time of the obtainingthereof, nor' yet beihg acquited by hinrat any time, when 
he ConttaQted thereaftet with the LoZ Borthwitk;' ho more that if” the * [aids 
Kights liad been then Ratiding full fri His perſ6rr,'and ag if the Right hdd been 
aquired by him the time of the Seritence; atid' hetthe Contrifftad tt ; 


” 
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th the Lo, Borthwick,quo caſu he could not have come againſt the Decreet, an - 
Decds thereafter done C Even ficklike the Lords Found, he could not wo Le 
tocome againſt the ſamine,upon any Purchaſe of any other mans Right acquired WS 
thereafter 3 foralbeit the Party Principal, to whom the Right belonged, might 
have quarrelled that Decreet, which was given againſt him z yet it was not 
Found alike competent to that Party, who had obtained the Sentence, and haq 
tranſaed therefore, Actor. Nicolſon & Moat. Alter. Advocatss, Stnart g 
Cunninghame. Hay Clerk. Fid,'s March 1629. La, Borthwick, 11 Decem,163,, 

L. Lejnoris. ” 
Dick contra Spence and Thomſon, March 13, 1635. = 
[liam Dick having eertain Goods belonging to Sperce a Bankmpt in his 
ww hands,which being Arreſted by one Hunter, Creditor to the ſaid Spence, 
the ſaid Williaxe is Cited upon the Arreſtment,to make theGoods torth-comiag; 
and after that Arreſtment, and Citation, Thewſon another Creditor of the (aid 
Spence, having upon his Bond Regiſtrat againſt Spence, by vertue of the 
Lords Letters, Poynded the ſame Goods,out of the ſaid William Dicks Sellers ig 
Leith, where they were the time of the Arreſtment preceeding, and alſo at the 
time of the PoyndingeThe ſaid Williaw being conveened by the Arreſter, to 
make the Arreſted Goods forthcoming, and he Defending, that the ſame were 
Poynded from him, as ſaid is; Likeas the Charger Compeared,and in reſpe& of 
his Poynding claimed Preference to the Arreſter z And the Arreſter Alledging, 
that be ought to be Preferred to the Poynder, in reſpeQ of his Anteriority of 
Diligence, in his Prior Arreſting, and Citation alſo of the Haver before the 
Poynding, which ſo affeQted the Goods, that the Hever could not have ſuffer- 
ed any other to Poynd in his prejudice thereafter; ſeing if that were allowed, 
it ſhould tend to makeall Arreſtments unprofitable, and ſhould give libertyto 
the Haver to Elide all Diligence of the Creditors,and to give way to the pay« 
ment of any other Creditors he pleaſed to prefer, which were againſt Juſtice; 
for the Haver ſhould not have ſuffered the Poynder to enter within Houſes to 
Poynd, while his Arreſtment had been tryed, whereupon he was Summoned 
before the Poynding, as aid is, and the Colluſion of the Haver with the Poynd- 
er is manifeſt herein 3 Likeas he offers to prove by William Dicks Oath, thatby 
expreſs Paftion betwixt him and the Poynder, they conveened and agreed to- _ 
ether, that he ſhould give way to the Poynder to. Poynd, and make open Spull 
oors to him for that effet, to the effe& he mightbe preferred, and the other _ 
Creditor prejudged, which was not lawful tohim. to do; and the time of the 
faid Arreſtment,he took the Poynder exprefly bound to Warrand him of the 
aid PriorArreſtment,and of all danger,which he might incur thereby; and after 
that Agreement, the ſaid William Dick\ent down his Servant, to make his Sel- 
lers open, that the Poynder might have free acceſs theyeto, and ſo Poynd; 
which diſcovers a manifeſt partial proceeding of the ſaid Wiliaw Dicks, and 
that thePoynding was done by his Gratification of ogeCreditor,tothe prejudice 
of another, which fraudulent dealing isalways prohibited in Law3 notwith- 
ſanding of which Alledgance for the Arreſter ( which was Repelled ) The 
Lord: preferred the poſterior Poynder to the prior Arreſter, and prior Citation; 
for the ſame was Found no Impediment to another Creditor thereafter to Poynd, 
and this gratification of the Haver was not reſpeted, becauſe ic was not Found, 
as it was qualified, to be ſuch a Deedas might derogat to the Arreſters lawful 8 3nd | 
Diligence, except that he had refuſed to ſuffer the Arreſter to have the like li- WI de he 
berty, which he | An tothe Poynder, if the Arreſter bad defired the ſame, 
which not being done,theHaver was not Found to have done any unlawful AR 


itting the Poynding to have its own courſe , which was an execution 
ſarvfully aſe, hy pron the Authority of a Sentence of a Supream Jane, 
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which he had no neceflity to have layed. Ator, Gilmoy, Alter. Stzart & Ni- 
colſon, Scot. Clerk. Vid. July 29. 1634. betwixt theſe Parties, Feb. 12; 1636; 
Le ſly. 

M*kay contra Menzies, March 14, 1635. 

Ne Gilchriſt Mckay, purſuing Archibald Menzies, both Indwellers in 43 
thole, for ſpuilzicing of a Horſe, with aSeck and Meal therein, being oa 
tie tlorie-backs and the Defender Alledging, that he might lawfully. intromes 
with che ſaid Horſe and Meal, becauſe, conform to the Law of the Maje##y, 
the Purſucr being Fe:inent in the Lands of which are Fhirled to the 
Min of pertaining to ſuch an Heretor,on whom he condeſcended, and of 
which Miln the Defender is Miller,the ſaid Purſuer was tranſporting theMeal 
of the Corns Growing upon the ſaid Lands (9 Thirled, having grund the ſame at 
another Miln,then to the ſaid Miln whereto the Corns were aftricted, which he 
having ſo apprehended,it was lawfull ro him,conform to theLaw of the Majeity 
ſoto do, and keep the ſaid Horſe and Meal, but danger of ſpuilzie, at the 
leaſt ay and while the Purſuer be ſatisfied for the Multures of the faids Corns, 
ſo abſtratted, The Lords Found this Exception Relevant topurge the Spuilzie, 
the Defender ge-delivering theHorſe again, with Seck and Meal, als ſufficient as 
the ſame was the time of the ſaidSpuilzie, albeit it wasFounded upon'an old Law 
of the Majeſty un-allowed, and got being in conſuatude and obſeryancey ſeing 
it was offered to be proven by the Defender, that it was the cantinual Cuſtom 
of Athole not only at the Miln Lybelled, but alſo at other Milns, to do thelike 
in caſe of Abſtrati-n foreſaid 3 and becauſe thereafter the Purſuer offered to 
prove, that the Heretor of theſe Lands, whereof he was Tennenr, was Infeft in 
theLauds, cum molendinis, &c. And that the Excipient qualified not the Thir- 
lage of the ſame Lands to his Mila Lybelled clearly, whereby it might appear 
that the Thirlage was conſtitut and un-controverted, but Alledged only, that 
the Poſſeſſors of the Lands foreſaid, were it uſe paſt memory of Man, to come 
and grind their Corns at the ſaid Miln, as aſtried thereto, and to pay great- 
er multures than out-ſuckin Multur, and was not more ſpecial, upon an deter- 
minat and clear Conſtitution of Thirlage, therefore the Alledgance was Re- 
pelled, and the uſeof coming to the Mila as Thirled, and paying of Mukure 
not as out-ſuckin, as ſaid is, was not ſuſtained, to make a Thirlage, but the 
$puilzic ſuſtained, reſerving alwayes the modification to the Lords. Yid. Jax. 

23. 1635. betwixt theſe Parties. Feb. 5. 1635. Dog. 


La. Borthwick contra L. Galow-ſcheills, eMarch 18. 1635, , 
He Lady GBorthwick purſuing Galonſchiel{s, for ReduRion of a Bond of 
T 10000 Merks granted to him, by the umquhile Lord Borthwick,upon a 
Kealon of InterdiRtion, and producing the Extract of the Interdiftion Reg'= 
ſtrat, The Defender Alledging, that the Principal InterdiRion ſhould be pro- 
duced, becauſe he offered to Improve the fame, therefore this Extra ought 
not to be reſpeRed, as is provided by the 218 AG Parl, 7, K, Fa. 6. Which 
appoints this obje&tion tobe received, by way of Exception, The Lord: Found 
no Proceſs ought to be granted upon this Extrat, while the principal 
were produced, in reſpe& the Dctender proponed preſently Improbation, 
which the Lords Found ought to be received by way of Exception, to ſtay 
further Procels,in reſpect of the ſaid A# of Parliawent, but the Lords doubted, 
and decided not, if the Principal !had been produced, if the Defender might 
be heard to-propone any other Exceptioniz aexſz, or againſt the Interdiction, 
except the ſaid Exception of Fallet, as they appeared to incline, that he could 
not be heard to do. Aﬀtors Nicolſon. Alter, Stxart. Hay Clerk, 


D dddd | . Hume 
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Hume contra Ridde!, March 19. 1625; 

LS Hume of Ogftoun having Compriſed the Lands of Ocftonn to him- 

iclf, and his Wite in Liferent, and to John Hume their Son 1n Fee, and 
thereupon Infefrment being exped 3 Thereafter thir Lands are fold by the Son, 
with conſent of his Father, aad Curators to him, he being then Minor, to Wal. 
ter Riddel, whereupon the Son purſues ReduRion againſt the ſaid RKiddel, and 
Reſticurion againſt the ſaid Infeftment, as donein his Minority, to his great and 
Enorm Prejudiceand Leſion: The Defender Alledged, that no Procels ought 
to be granted at the Purſuers inſtance, except he ſhew and produced his Title, 
which might give him intereſt to purſue this Cauſe ; for except he produce his 
Infeftment, whereby he had Right, and was Infeft in the Lands lybelled, 
he can haveno intereſt to purſue: and the Purſuer anſwering, that he was nor 
holden to produce any more Right now i ingreſſ« litis,lcing he ſhall produce 
his Right cm proceſſu; for the Reaſon was tounded thereupon, and it was 
medium concludendi, which he was not holden to produce, before Litiſcon- 
teſtation; Likeas hecould not produce the ſame, fſeing the whole Writs of the 
Lands, and his Writs were in the Excipients own hands, being delivered to him 
by the Curators, the time of the Alienation made to the Detender, and which 
he refers to his Oath z Likeas he bas Proceſs againſt him, for exh1bition ot the 
ſaids Writs, depending before the Lords , For this Action tends only to Re- 
ſtore him again(} that Deed done by himſelf, and if he have noRight, the De- 
fender cannot be prejudged by this Purſuit: the Lords, notwithitanding 
of this Reply, ( which was not reſpected ) Found no Proccis, while the 
Purſuer ſhew*d,and produced ome Right in his Perſon, made to him of the 
Lands Lybelled 3 and therefore Ordained the ſame co be Produced, before he 
infiſted more in this Reduction, or elſe primo loco that he ſhould dilculs his 
Action of Exhibition , which was thereafter juſtly altered. Actor, Craig, 
Alter. Gibjon Clerk. Vid. infra March 21. 2635, betwixt thele Partics. 


Biſhop of Glaſgow contra Mauld, March 20. 1635. 

He Biſhop of Glajg w purſuing Redemption of the Lands of Guidlie, 
again't Kobert Manld, which Lands were Annailzied to un:quhile James 
Durham of Ardeftie, by umquhile David Earl of Craufurd, and to whom the 
faid umquhile Fans granted back a Reverfion, in Ammo 1575,to which keverlt- 
on the laidBiſhop of Glaſgow is made Aſſigney by progreſs, and the ſaid um- 
quhile Fares DurhamAcquirer ot the ſaid HeretableR ight,& granter back of the 
Reverfiton, Diſpones the ſaids Lands toumquhile Andrew Mayld, Father tothis 
Defender, to be holden of the Farl Crawfurd his Superior, in the which Diſpo- 
fition and Infeftment, there is no mention of any Reverfion, but the ſame 1s 
made purely and ſimply, without Reverfion; Likeas the ſaid Earl, to whom 
the Alledged Right of Reverſion was granted, by his Confirmation, has Con 
firmed to the ſaid umquhile AndrewManld the faidCharter ad longym,wirhout any 
Proviſion, Reverſion or Reſervation, in reſpect whereof the Defender Al- 
ledged, that he ought ro bruik the Lands Irredeemably, ſeing this Confirmati- 
on is done long before the Right of this Alledged Reverſion, was eltabliſhed 
by the Earl of Crawfurd, in any of the PurſuersAuthor*s Perſons. Andit being 
Replyed, that James Durham could give no more Kight to the Defenders Fa- 
ther than he had himſelf, ſo that his own Right being ſubject to the Keverli- 
on, the Right made by him to another, muſt be alike affected alſo therewith. 
And as tothe Earl's Confirmation, that cannot derogat to the preceeding Re- 
verſion, which cannot be taken away, but by ſome direct and exprels Deed, 
when it is ſo conveened on betwixt Parties Treating ſpecially for thatend; 


and it cannot be extinguiſhed by this indirect Deed ot aConfirmation, q## wihi 
nov 
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100i juris tribuity, And it being Duplyed, that albeit Darhane could give no 
otherways his Right,than he had it himſelf, yer he and the Earl might together 
ive it.and tranſmit the fame to another, and ina better condition than he had 
it, and which he has done,and the Earl has allowed ; For Confirmatio ejus, qui 
dare poinit, eft nova Datio. And if the ſaid Durham had Refigned the Lands in 
theE, hands,and that theE, had thereafter Diſponed the ſame, without mention 
of anyReverſion to theDefender,or hisFather,eo caſ# they would have-bruiked 
theLands Irredeemably,even lichke by thisConfirmation of an HeretableRight, 
not mentioning Reverſion;And as if a Vaſlal Holding Ward, had Diſponed the 
Lands to another,to be Holden of the Superior Blenſch , the Superior con- 
irming that Blenſch Holding,could never theteafter claim the Caſuality of any 
Ward, in caſe any had thereafter fallen even ſoin thus caſc; For this is not, as 
if. the Superior had confirmed an irredeewable Right, granted by the Vaſlal, to 
beHolden of the Vaſſals felf,qzo caſu the Superior would never have been pre- 
judged; but this being a Confirmation of a Right granted infuch a manner, to 
be Holden of the Superior, muſt be of the ſame force, as if Originally the Su- 
perior himſelf bad granted it, in that ſame Tenor; for thereby he hascxpreſly 
allowed all contained in that Charter Confirmed, and tize whole Articles theres 
of, and has made no Proviſion, nor Reſervation therein, and fo it mult have 
full force,as it bears, both againſt himſclf, who would have ever been excluded 
by his own Deed, if he had purſued the like Cauſe, and by neceſlar conſe» 
J quence muſt ficklike meet this Purſuer, having Right from him « This Al- 
J dance and Duply was Repelled, and the Reverſion found to be intire un- 
J judged by this Conficmation3 for the Right Confirmed was found tobe af- 
J ited with this reverſion, even as his Right was, who Diſponed it, Gibſor 
I Cleck, Fid, Decew, 20, 1632, L, Innerweik. 


Hume contra Riddel, March 21. 1635. | 
N the Adion betwixt Hume of Ogſtoun and Riddel mentioned March 19. 
1635. The Lords Changed that Decifion,and Found, that the Purſer could 
not in Law be holden to produce any Rightto the Lands in ingreſs litis ; And 
therefore Found Proceſs, notwithſtanding that he produced not any ſuch Right 
for if a Minor bad Diſponied another Parties Lands, whereto he had no Kight 
timſelf, Proceſs could never have been refuſed to him, for not ſhowing that 
he had ſome Right to that Landzno more ought it to be in this Caſe, where the 
Diſpofition as by himſelf to this Defender was only defirted to be Reduced, 
ndany Right in conſequence, depending upon that Diſpoſition; and that Dif- 
polition being produced, there was enough produced to ſuftain the ARtion, at 
the Minors inſtance; for the Propofition is good, and is founded in Law, Minor 
leſus eff Reitituendus, and the Affumprion being Relevant ſfubſumed thereupon, 
that the Purſuer is Minor and hurt, needs not to be inſtructed nor verified be. 
fore Litisconte(tation, that the ſame be admitted to Probation, and then he 
may prove it; Pariibus ut illic Comparentibus. 


Lo. Tefter contra L. Innerwiek, Eodem die. 

He Lo, Teser having Compriſed from his Debitor an Heretable Bond, 
bearing Obligement to Infeft in Lands, which Bond being Judicially a 
lipned to bim by the Compriſing, whereupon he having Charged the Debitor 
of the Sum in that Bond, to pay the Sum tohim, as Compriſer ; and the De. 
litox Sufpending, Alledging that a Compriſer cannor ſo ſummarly Charge by 
Letters of Hoxnings but ought to Purſue by way of Aion the Debitor, to 
tear him to be Decerned to pay the Sum. The Zords Repelled this Reafon,and 
uained the Charges, and Found, that the Bond being Compriſed- at the in- 
Dd ddd 2 | france, 
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ſtance of the Charger, and the ſame being thereby Judicially Aſſigned to him, I ſoin 
the Right of the Bond was als valiably Afhgned to theCompriſergas itthe Cre, MF after | 
ditor hadAſligned the ſame to him,quocaſ# upon thatAſſignation,e might have I poned 
raiſed jummar Charges of Horning, the Cedent and all the Parties being yer I Purſur 
living,even ſo theCompriſer might do the ſame, Actor.Stwart, Alter. Hay The wa 
Clerk. Yid. March 25. infra, betwixtthe ſame Parties, July 22. 1635. L.Ren. W wbec a 
ton, July 15. 1642, La, Garleis, lerg 9 


Lord Teſter contra L. Innerweik, March 25, 1635. om : 
N thisCauſe mentioned, March 21.1635 .anotherReaſon otSuijenſion was pro. C - 


poned, bearing, That the Bond Compriſed was diſcharged by the Creditgr, 1, Patio 
whomitwas made,who granted that the ſame was ſatisfied to him, and Diſchargeq he D 
to theMaker of thatBond,w hich Diſcharge,albeit done after the Compriſing,ang. 


ſo whereby the Compriſer Alledged that Diſcharge ought not tobe reſpecte; ag 
againſt him, and to his Prejudice, who aftcr his Denunciatton and Compril: *wP 
ſing compleir thereupon, could not be prejudged by no Dced done by W;.. 11 
his Debitor thereatterz yet the Suſpender, Granter of the Bond, Alledged, xenfati 


that the Diſcharge granted to jm by the ſaid Creditor,to whom he was boung, 
quocunque tempore done, ought to produce Liberation to him cortra quoſcune 
que , {civg the Compriſing was neither Deduced againſt him, nor he ever 
warned thereto, nor yet was the ſame [ntimat to himy ſo that it was lawful to 
him to pay his Creditor, and fatisfie whatever he was bound in to his Creditor, 
albeit the Creditor had made another Afligney thereto; yet ſatisfaction being 
given by the Debitor to the Cedent, b:forc any Legal Intimation made by the 
Aſligney, theſame would have fred him alſo againſt the Aſtigaey, ſo ought the 
like to be in this Caſe, where he knew nothing ot the Comprifing. The Lord 
Repelled this Reaſon, and Found.that the Diſcharge of the Bond, being given tc 
the Compriſcrs Debitor after theCompriſing, whereby the Bond was Afligne, 
to the Compriler Judicially, the Bond could not thereafter be valiablie Dit 
charged by theCreditor,in prejudice of theCompriſer, and the JudicialAſligna 
tion: For the Bond contained an Obligation, made by the Granter thereof, tc 
Infeft this Debitor to the Compriſer, in Lands therein Compriled, ſo that if the 
Diſcharge was granted by real fulfilling of the ſame, vis. That the maker there 
of had given real Infefttment to his Creditor, as the Bond obliged him, whic 
was not done, eo caſu the Infeftment would have been profitable to the Com 
priſer,and Accrefced to him; but that nor being done, the Diſcharge given 
granting the Bond to be ſatisfied, and no Infeftment really given, but being di 
charged without Implement, it was not found ſuch a ſatisfaction, as thereby the 
Compriſer might beprejudged: and therefore it was Found, that the Compri 
er might ({1]] Charge for giving to him of the Infefttment, obliged by the Bond 
notwithſtanding of the Diſcharge.. Hay Clerk..Yid. July 21. 1632. Hum 
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L. Zawriiton contra La. Dunnipace, Eodeme die. 

N a Reduction, at the inſtance of the Laird of Lawriftor:, ng La. Punni 
pace, of a Bond granted by her umquhile Huſband to her itavteMatrimoni 
and Jong after the Marriage, whereby he obliged him to Infeft her, during beg 
Lifetime, in the Lands enumerat in the Bond, which he obliged him to makQFg it 1 
worth 3o Chalders of Vitual to her yearly, and that in Recompence of tl 
Tocher of 11000 Merks, which by that Bond he had confeſt, he had receivec 
from her, and alſoin recompence of a Third, and Terce, of whatſoever Lands 
which ſhe might claim by his deceaſe;which Bond, with thelnfeftments give) tc 
her, following thereupon, was defired to be Reduced by thePurſuer,upon th 
Reaſon, becauſe the ſame was Donatis fa&a inter conjuges ſtante Matrimonio,and 
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{in Law was Revockable,and the ſame was Revocked,in ſo far as thereafter, 
after that Bond, and Infettment thereupon, her umquhile Huſband had Difſ- 
poned theſe Lands to this Purluer, for reliet of the Cautionry, wherein the 
Purſfuer was Bound for her ſaid' Husband , to his Creditors;zand which Burdens 
he was compelled to pay tothe faids Creditors, which Diſpoſition he Alledged 
tobe a tacit Revocation of the ſaid Bond, and Infeftment given to the Defen- - 
{ery and the Defender contending, that tacit Revocations has no place, to res 
rock Donations betwixt Married Folks, neither of the Law,nor of the practi- 
que of Scotlard, ſpecially where the poſterior Diſpoſition, made by the Husband 
was only a Wodfſet,and ſo only an Hypothecation granted, for warrandice of his 
Cautionry,and was not an Heretable and Irredeemable Alienation; for which 
the Defenders Procurators Alledged Novel. Conſftit. 162, Authent. Collatione 
q, cap. 19. Attour, they Alledged that thisRight to theLady could never be re- 
yocked, but in Law was Irrevockable, either by tacit or expreſsRevocation,be- 
cule it was notDoratio ſimplex & propria, which is only ſubjet to Revoca- 
tionbut the ſame was Domatio Remuncraloria, given by the Husband, in com- 
renſation of her Tocher- Good, and allo in fatisfation of all Terce, which Do- 
nation might be alſo conſtitut po# Matrimeniume, where the Tocher-Good was 
truly payed ( as really ir was otfered to be proven in this Cale ) as if it had 
ken conſtitur before the Marriage, i initio: The Purſuer contended, it was 
DoratioR evocabilis,and was inLaw revockable,as well tacitly as expreſly,as well 
Hy pothecation, as by Irredecmable Alienation, per legem. fi ligueat F. nan 
wd.&9 in Gloſſa de inofficioſts donat: Ehic in Gloſſa dicitir ſolo eventu fieri Revoca- 
lumens, licet non interveneris conſilium Revocandi 3 tor which he Alledged Leg. ſe 
Varitus tuns, Cod, de donat: inter Oirum & Oxorem, &* L. quod de juo 
od. de Dote Canta, &*c. idem clare dicit lex, cums bic ſtatus, $, ſi maritus,ff. 
udem tit. 19. lib.24. ubi Gloſſa dicit, ſolaPignoratione Donationem Revocariz Likeas 
he Purſuers Diſpoſition muſt be reput an Irredeemable Alienation , ſcing al- 
teit there was a Reverfion thercin,yet it was provided,that if the ſame was not 
kedecmed at the time conveened upon in their ContraRzthat the Land ſhould 
tt Irredeemable thereafter for ever;whereupon he had obtained Declarator in 
itr Huſbands own Lifetime, Finding the Lands to be Irredeemable, Likeas the 
lums,for which he had taken Order with the Creditors, were more than the 
worth of the Lands extended to, And whereas It was Alledged,that the Bond 
hbelled, was Donatio given in recompence of her Tocher-Goad, and fo not 
kevockable in Law. He Anſwered, that it could be reput no otherways but 
wa Donatio, becauſe he produced a prior Bond made bythe Huſband, tothe 
Defender, long after their Marriage alſo, but long before this Bond now quar« 
rlled, by the which he obliged him to Infeft her in Lands worth 20 Chals 
ders of Victual,in recompence of her Tocher,which by that Bond he confeſſed 
le had received , in reſpe& whereof ſhe having a ConjunQ-fee provided to 
ter before this Bond Controverted, and which was Anſwerable to the Tocher, 
lis poſteriorBond behoved to be found a Donation Revockable,andRevocked) 
id not to beRemuneratoriez And where the Bond quarrelled, would appear to 
X given in ſatisfaction ofher Terce, thatought not to be reſpeRed as a Cauſe, 
ang it was uncertain, and depended ab events; Likeasin effe& when he died, 
& (ſtood Infeft in no Lands, but all was ſold or evifted fromhim, whereby 
kr Terce was not of any worth, and by that Bond ſhe never accepted of theſe 
lands for her Terce, nor never Kenunced the ſame, fo that it was in her op- 
bn thereafter ro claim a Terce, if it had been for her Advantage, and ſhe 
wuld not have been exciuded therefrom by that Bond, nor yet by the In» 
kfiment, and Seaſin given to her thereon, although the Defender contended, 
lat the Bond was accepted by her, as effeCtually, + raking of the Seaſin of the 
Ddddd 3 Lands 


66 TheDecifions of the Lords of Seſſion, 1635. 
Lands contained in the Bond, as if by ContraQ made betwixt them, and $yh: 
cd by her, ſhe had accepted the ſame for her Terce, and had Renounced 
expreſiurs allRight to herTerce,quo caſu being ſo done by ContraR, and Subſcrib. 
ed by her, it would have undoubtedly bound her, The Lords Repelled this 
Alledgance and Duply, in reſpect of the Reaſon and Reply Founded upon the 
Anterior Bond; for albeit the Lords Found, that #am Dos quam Donatio propter 
Nuptias might be Conſtitut betwixt Man and Wite, after they were Married, 
and which being ſo Conſtitut, was not Revockable (' being done in Compe. 
tency of Proportion ) yet where there was once a prior Bond, made betyixt 
them, that bchoved to be Reput, to come inthe Place of a ContraG of Marti. 
age, after which, whatever was done betwixt them, behoved to bethoughtto 
be of the nature of a pure Donation, which was ſubject to Revocation, and 
which was found alsRevockable inLaw, by aTacitRevocation,as by an Exprek, 
and whiclhthe Lords Found to be Kevocked by the Diſpoſition made, as ſaid 
is, to this Purtuer 5 neither wasit Found to be a Remuneratory Donation, or 
that it was not Revockable,bccauſe it boreTo be given #n ſatisfaction of her Tere, 
in re! & the Wife had not Subſcribed the Renunciation of theTerce,and that 
Wie wi riot bound thereto; for ſhe might ever have claimed her Terce, if jt 
had ailca cut profitablie to her, nevertheleſs of that Bond, which the Lords 
Foun: tc] er not thereto, and that the ſame was not accepted by her, bythe 
Seafin taken thereon, which anght have been taken without her knowledge; & 
_ whiclt allo ta her Liſeti:ue, the might have Renounced, and Revocked, a 
done io her prejudice. And where the Defender Alledged, that ſhe never ac- 
cepied the Friorgond, that was Repclled, becauſe ſhe had Regiſtrat thelime 
ber (cif, aiter her Hujvands Geceaſe, which was Found an Acceptation; yet not- 
theleſs of the Premities, The Lords Found the Reaſon and Reply Relevant, on- 
ly toReduce this poſterior Bond ( Foundgas (aid 1s,to be aDonationRevock- 
able ) info far asit Exceeded 24 Chalders of Victual, and Found,that it ſhould 
ſtand for that quantity, viz, 20 Chalders of Viftual,contained in the firſt Bond, 
and Four more, forthe which they Found, that the Second Bond ſhould ſtand 
valid to her, and no further, for there was no Terce befel to her. Ator, 
Nicolſon 8 Singrt. Alter, Advocatus Regins & Primroſe. Gibſon Clerk, But this 
Cauſe bcing again called, and at length reaſoned before the Lords, upon the 
223 July 1635, The contrair to this Deciſion in Juſt Oppolit Terms was De 
cided, and the laſt Proviſion made tothe Lady was ſuftained, and Found 
Good, notwithlanding of the poltcrior Diſpolition,made by the Hysband, tc 
bis Creditor the Puriuer, 
2 1rvis contra Commiſſar of Dunkel, Fune 17. 1635, 
ON Irvi» Purſuing the Laird of Weyms and his other Curators, for Compt 
of their Intromiſhon, &«c, In this Proceſs compeared the Commiſlar of 
Dunkeld, who was Conſtitute Fator by the Curators, to intromet with ſome 
of the Goods belonging to the Minor, for acertain Sum, which the Commiſ 
far was obliged to pay to the Curators for the ſame; Which Proceſs, atter 
divers times Calling thereof, the ſaid Commiſſar compeared therein, and too) 
a day ro Compt, and nominat Auditors for that effect; and at the diy appoin 
ted for Compting, being defired to give in his Compt, he declared he woulc 
tiot compear inthat Proceſs, ſeing he was not a Party called, but only the Cu 
rators were Called, rowhom he would remit to give in their own Comprs,anc 
nominat theit own Auditors,and that he would not meddle therein, The Zor: 
in reſpe& the Commiſfar compeared in the Proceſs, & ſuſcepit in ſe judicrum 
and took dyets therein, Found that he could not defugere ſ»{ceptums, unlel: 


he would pay ſuch a pecugjal Sum, which inſtantly the Lords modified h the 
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Party. for his Expenſes, through his delay of Proceſs, Ador, Alter. 
M*zil, Hay Clerk, mY 


'Rulecontra Hume, Func 19,1635,  _ : E 

Ames Rule, after: Decreet obtained againſt Alexander Hume, as lawful- 

1 ly Charged toenter Heir to umquhile 47drew Hume his Father, for Regi- 
{tration of a Bond of 3000 merks, adebred to himby the ſaid umquhile_A4ndrew, 
he thereatter Compriſes from his ſaid Son, as lawtully Charged to enter Heir, 
the Lands of with all Contrats, Tacks, and Rights thereof,which were 
inthe (aid umquhile Andrew's perſon, and thereafcer purſues fot the Mails and 
Duties thereot : This Action was Suſtained at the Compryſers Inſtance,albeir 
it was Alledged that the Compryfing was null, | and could not produce the A- 
Qion Libelled, for payment of the Mails of the Lands, becauſe there ought co 
have been a ſpecial Charge, execute at the Purſners inſtance againſt the De- 
fender, Charging him to enter ſpecially ro the Lands, which he intended to 
Compriſe, before which had been done, there could not be any Compryfing 
Deduced ot the Lands.2*, He Alledged that the Purſuer was not Inteft,withour 
which he could have no Action upon his bare Compryſing, tor Mails and Du. 
ties. Thir Alledgances were Repelled, ſeing the DNebicor was never Infeft in the 
Lands, bur bruiked by a Tack, fo that there needed no ſpecial Charge to pre- 
cced the Compryſing ot aTack,and of the Debitors Right Conſticuce withour 
Seaſin, 2s is required where the Debitor is Infett, quo caſs the perſon Charg- 
ed to enter Heir to the Defun&, ought ro be ſpecially Charged to enter Heir 
in thele Lands, or elſe no Compryſing could be lawtully Deduced: And alſo 
Found, thar the Compryſer needed nat to be Seazed,norcould be Seazed, ſe- 
ins che Debiror was nor Seazed, but that he bruiked by vercue of a Tacks and 
2s he might have purſued by vertue of the Tack for the Mails, ſo mighe this 
Compryſer of his Right likeways, Actor, Craze, Alter, Gibſon Clerk, 


. Walker contra, Polwart, Eotlems die. 
Mquhile Patrick Walker being Married upon one Polwart's Wife, betwixt 
whom there were Bairns Procreat, he gives a Bond ftante Matrimonio 
to Henry Polwart, Brother to his Wite, and to her behove,for payment of 2000 
merks, the not being Provided to any Liferent, or ConjunRefee, orany other 
Benefit or Means of Maintainance by her Husband ; at the time of giving of 
the which Bond the Detunt was Debitor to ſundry Creditors, by ſundry 
Bonds preceeding this Bond, given to his Wite,in more Sums of Money than all 
his Goods, or Means extended to ; thereatter after his Deceaſe the Relic and 
the Creditors conteſting in a Double-poynding,Raiſed by the Executors of the 
Detua&t, which of them ſhould be anſwered of the Defun&ts Goods, which were 
not (uſfficient to pay the half of his Debts: The Creditors Alledged,that 
the Bond given to the Wite could give her no Right to any of the ſaids Goods, 
ſeing the ſame were given to her long after theſe Bonds, at which time he could 
do no Deed to their prejudice, he being then ineffet a Bank-rupt, ſcing then 
he had not ſo much Gear as might pay his Debts, whereby he could nor give to 
his Wife any thing, but dedutFss debitis,  po#t ſolutum #s alienum,and ſo this 
being Donatio inter virum & uxorem,and tor no lawtul onerous Cauſe,ir cannot 
bereſpected againſt chem; & where theReli&t opponed, that it was given tor her 
Maintainance anc L1ving,ſhe having no other thing whereupon to, live, and recei- 
ving no otherProvifion,and that it 1s in effe&t Donato propter nuptias: They Ane 
ſwered, that it iS nor Ponatio propter nuptias, becauſe there is noContrat of Mar- 
rage can be ſhown betwixt them, Likeas ſhe gave no Tocher,nor other Bene- 
fite to her Husbanc,ind fo oft Lawand Reaſon can ſeek no Recompenle of his 
Goods, tor Dos & Donatio propter nuptias in jure paribus paſdibus ambulant,@& #x 
4 qualiter 
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qualiter regulantur, notwithſtanding whereof this Alledgance proponed for the 
Creditors, was Repelled,and theReli&t was Found ought to have her proportion 
with the reſt of the Creditots,according to the tree Goods in theTeſtament,ang 
according to the quantity of their Debts, albeit there was neither Contra of 
Marriage,nor Tocher giveny And albeit the Creditors Bonds were anterior to 
theReliQs,ſeing ſhe had aDebt owing to her, de jure natere,for herMaintainance 
ind Living,which inits own proportion is as fayourable as the Creditors Debts, 
Actor, Hamilton, Alter, Vid. Feb. 7. 1632, Downie, - 


L, of Wanchtoun contra Hume of Foord, Fane 26, 1635; 

N an AQion for Abſtra&ting ot Thirle-Multures, the ground whereof was 

2 Charter, granted by the _—_— Lord Hally-rad-houſe to umquhile pyil. 
liam Lermonth of Hill,whereby he Thirled his Lands of Foorg, and others pat« 
ticularly therein deſigned, to the ſaid William Lermonth his Miln ot Zintoun,and 
alſo all the Corns in-brought by the Poſſeſſors of the ſaids Lands, which ſhould 
happen to be Grinded by themythis was theTenor of the Aſtriion, the Right 
whereof being come in the Laird Wazchtouns perſon, and he purſuing therefore, 
and tie Defenders compearing to Detend , It was Found by the Lords, that 
the Aftritiongalbeit of the Tenor toreſaid, whereby the Lands wete Thirled to 
the Miin, albeit not bearing O14 grana creſcentia in dittis tertis,to be Thitls 
ed; and albeit alſo bearing in the {ubſequent Clauſe, (viz, atid ficklike the 
Corns inbrought,which ſhould happen to be grinded there ) did exterid to ob= 
lIige the Tengentsand Poſleffors of the ſaids Lands, to- pay the Multbres acclaim- 
ed for the whole Corns, which ſhould grow upon the ſaids Lands, aſwell fot the 
Corns that ſhould be Grinded at other Milns than the Miln of the Aftriction 
Libelled, as for the whole other Corns growing thereon, which ſhould not be 
Grund any where, and Found, that the ſaid ſubjoyned Clauſe, wiz- anent the 
Corns which ſhould happen to be Grund, did extend only to the Corns in« 
brought by the Tennents,and not to the Cornsgrowing upon the Lands, And 
whereas thel)efender Alledged,that the Aſtriction did extend only ro the Corns 
growing upon the Lands, tor ſo much thereof as ſhould happen to be Grund at 
any other Miln,according to the words and meaning of the ſaid Aſtriction,as 
ſaid is, and no farther, ought to be enlarged to all the Corns growing, which 
ſhould not happen to be Grinded, as (aid is,at no other Miln, in reſpect he Al- 
ledged that ir was not ſo expreſſed inthe Writ, and Thirlage, being in it ſelt 
odions,and not favourable,ic ſhould rather be Retrinſhed than Inlarged, For al- 
beit by the Cuſtom of this Realm , Parties by expreſs paction may Thirle all 
their Corns growing, quo ceſs ſuch Thirlage being fo particularly and ſpect- 
fice conveened upon, the ſame may have effect, but where the Paction does 
not ſpecifice comprehend the ſame, it ought not to be extended , for it were a- 
eainſt Equity and Reaſon, that Mulcures ſhould be keeped for Corns not Grund, 
niſs ſit ita Conventum, Likeas of the common Law,all theſe Aſtritions are In- 
ſtirure and ailowed, only that Vaſſals and Tennents ſhould come to their over 
Lords and Maſters Milo, and Grind their Corrs thereat, rather than #t any 0- 
ther Miln, in reſpe&of the natural Bond betwixt Vaſſal and Superior;and Ma- 
ſter and Tennent, but that they ſhould Grind all their Corns, and ſuch as they 
have not uſe nor neceffity to Grind, it is in it ſelf moſt unjuſt, and tends to Op- 
preſſion, and oughr nor to þe mentioned - Likeas in this Inſtance ofthe Caſe 
controverted, he Altedged that the words of the Writ of Aſtriion proports 10 
orherways,and alſo according thereto the Defender and his Authors theſe fourty 
years by-paſt, without queſtion, has been in aſe to uſe & Diſpone upon theCorns, 
growing upon the ſaids Lands, alledged Afſtriced, at their pleaſure, and whete 
they pleaſed, except ſuch as they had neceffiry ro Grind, and no more; during 
(the which whole ſpace they were never queſtioned, nor conveened for any # 
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the ſaids AbſtratecCorns,and ſo thePurſuerand his Predeceſſors bas 2cquieſced 
with the ſaid Thirlage, ſo Retrinched ro the Cortis Grund, and now cannot 
be heard to defite the Aſtrition to be any further extended, than as has beet 
pofieſſed thele 40 years by-paſt,as (aid is; This Alledgance wasRepelled ir /aþr4, 
and Found, that albeir che Detenders nor their Predeceſſors were not troubled; 
never {0 long 0: betore tor theirCorns Abſtrated, & that neyer any queſtion gor 
Puriuit was moved againſt them thereanent , during all that ſpace, yet ſting 
the Detenders has Grund a part of the Corns Growing on the Lands Thirled, 
it was ſufficient ro Suſtain the Aſtriction , and the Deſuerude to pay the Mtil- 
ture for the whole Corns, growing theſe 40 years by-paſt, and the not purſy- 
ing therefore, did no wayes prejudge the Thirlage: but Found, that notwith- 
ſ:nding thereof they remained Aſtricted in the whole Corns growing, as effed- 
ally as it omnia grana creſcentia had been Aſtrited, with DeduQion ot ſuch par- 
ticulars as the Lords ſhould find in Law and Reaſon, ought to be detalked,wheti 
the particulars ſhould be proponed, Actor, Advocatus & Nicolſon, Alter, Stz» 
a1, Gibſon Clerk, Yid, December 20. 1632, L, Innerweek, x 


Grieve contra Hepburn, Eodem die, 

Lexander Grieve, as Heir to his Father uwquhile George Grieve, who had 
bought a Dwelling-houle in Edinburgh from Mr, Alexander Hepburn, with 
ample Warrandice 5 and the whole Tenement, whereof this Dwelling-houſe 
wasa part,beingaftcted with a Ground: Annual of 100 merks yearly, Redeem- 
able to the Author of the Annualrent, by payment of 1000 merks betore the 
Alienation made to Gecyge Grieve z the ſaid Mr. Alexanders dwelling houſe be- 
ing diſtreſt for the whole Annualrent by Lawrence Scot Advocat, who was He- 
retor'of another part of the Tenement affe&ed with the ſaid Butden,and which 
Lawrence had acquired the Right of the ſaid Annualrent from the Heretor 
thereof, whereby he laid the burden of the whole Annualrent,& the total pay- 
ment thereof,upon the Purſuers dwelling-houſe, and made his own part free 3 
the ſaid Purſuer purſues the ſaid Mr. «Alexander Hepburn his Authorsfot war- 
randice from that Annualrent, and for that effeR to be Decerned topay all the 
bygones of the years payed by him, and alſo to hear and ſee the faid Annual- 
rent for time to come, to be liquidat to a certain particular Sum, for which he 
might have Execution by Poynding, or Compriling of the Defenders Goods, 
or Lands, when he ſhould find occaſion to deprehend the fame thereafter; ac» 
cording to ſuch a quantity;as the Lords ſhould extend the ſaid Annualrent to, 
for times ſubſ. quentz which Summons being Galled, and ho Patty Compear- 
ng,the Lords having conſidered the. ſame,and the defire thereof,they ſuſtained 
the ame,$« the Concluſion thereof, (albeit it was not uſual to Decern the like, 
iz, to liquid a diſtreſs which might enſue #= futwrd, to a particular principal 
Sum, before the Party ſhould be Decerned and Diftreffed pro tanto,ſeing it was 
ſuurum.quod potuit contingere vel non but 10 regard the Cauſe was ſeen and per- 
petual, viz. a diſtreſs yearly of 100 merks, ay and while it were Redeemed by 
payment of 1000 merks. The Lords therefore liquidat the diſtreſs to x 000 
nerks, for which they Found, the Purkeer might leck Execution againſt the 
Defender; and gyhich Sumif he recovered,the Lords Found,that the ſaid Pre 
ſuer ſhould make equally and alike profitable to the hole reſt of the Heretors 
of the Land affe&«d, tothe <ffeR that the whole Tenement thereby might be 
relieved of the ſaid burden, and that the Annualrenter might receive paythent 
of the Principal Sum tbereby - And the Lords Found, that albeit the Annttal- 
renter #aight diſtreſs any -part of the Tenement affeQed, for the whole An- 
Mualrentz yet that the. Heretor of that part which ſhould happen ro be fi- 
ſtreſſed, pr which ws diſtreſſed ſometime bypaſt,, might welt and awfully 
kck his own relief off the reſt of the Land and Tenement,affeged ag 
ecce a 
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den, and of the Heretors of the ſame pro rata, and for their own parts propors Þ xt. 4 
tionally, according to the Worth and Rent of their Lands, to be equally divi« I Knock 
ded amongſt the ſaids whole Hetetors; and that every one of them ought to 
bear his own part of the burden, both for bygones already payed, and als for 
all yearsto come, while the Principal Sum might be recovered for all their Re- 
kefs» Actor, Nicolſon & Heriot. Alter. Abſens. Gibſon Clerk. Dat 


| Ls Monymusrk contra L. Leſlie, July 4. 1635. ng ch 

N aRedudtion,the LyLeſlie being Uncle to the L,of Monimusk,and Tutor to WM Suipet 
him ſine gio non, after the L. Monimusk was paſt Curatory, about the (pace WW ſverin 

of halt a Year, or ſeven Moneths, and nomore, Leſlie ContraQs with him for Thirla 
a Wodſet of his Lands of Banchrie, whereby Leſlie furniſhes ro him 30700 Wcptio! 
merks upon the Wodlſet of theſe Lands, and Provides therein, that if anytime MW Thirl- 
within fix years thereafter, he ſhould pay to him 6000 merks more,thatthen the MW Right 
Lands ſhould pertain to him Heretably and Irredeemably for everz And this Ml theref 
ContraRt bore no Clauſe,giving power to Monymurk to redeem the Land, tis Reaſor 
ther within thet ſpace of fix years, within which Zeſi;e might pay the reſt of the MW wiver 
price, nor at any time thereafter » And by this ſame ContraR alſo, Mon;mwuk MWowo 1 
Sells and Diſpones to Leſlie ſome Pleniſhing and Moveables in the Houſe of Bay. Wought 
chrie, which were valued to the Sum of and beſide the faid Conerat, Mite Gre 
by another Writ at that ſame time he grants to Leſlie a R ight and Licence to Mdthz r 
Fih and Draw upon this Purſuers Lands of Torrie, next adjacent to Banchrie, WYſhirlag 
which gave hima great priviledge within his proper Fiſhing, and made theſame Wander 
unprofitableto the L. Monymusk, and which Priviledge bore, to be granted WYv, anc 


to Leſire, during his Right of the Lands of Banchrie, This Contract being de» Wie Sul 
fired tobe Reduced by Monymusck, and he to be Reponed apainſt the fame, as Wig Exc 
done by Circumvention, and to his great prejudice, by reaſon that it was craf- Wir of t 
tily conveyed and purchaſed by him,who was his Curator ſome guo non, immedi» Witred n 
atly before for albeit the Purſuer was Major, yet being done but about fix {wore t| 
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Moneths or thereby after Majority, and no more, and conſequently in confi- 
mio Curatele it was not. then lawful ro him, who was immediatly before his Cu- 
rator ſine quonon, to Circumveen him, by acquiring the Hererable and Irre- 
deemable Right of his Lands, under colour and pretence of a ſimple Wodfer, 
as manif:tly appears by the Draught and Courſe of the Contra, and under 
pretence thereof, to caſt in a Clauſe of a Right Irredeemable, which depends 
' alſo upon the pleaſure of the Party, and whereby he had fix years option to 
pay the price, and that to the Purſuers ſenſible and great prejudice, delaying 
the payment of the price the ſpace of fix years, which made the Lands not 
to beworth in price 15000 merks z whereas to buy and ſell in the Countrey, 
the ſame was worth in true eſtimation 3oooo rherks, by and attour the Move+- 
ables Diſponed thereby, and by and attour the licence of Fiſhing ; which Con« 
tra was never read by the Purſuer, but Subſcribed by him on Truſt, think- 
ing that it was only afimple Redeemable Wodſet: Likeas there was neither 
friend nor other perſon, who ever knew of ſuch a Bargain, nor any Witneſſc 

inſert, who ever heard the Contra@ read, or knew the Contents thereof ; and 
the Defender had not before the Contra& given Rationes Curetels: And ſeing 
in Law arte redditas Rationes etiam poſt Majoritatem per Authent. ut hi, &c, The 
Perſon once Curator cannot take an Affignation to any Debt, owing by him 
| who was Minor; far leſs ought he ante reddits Rationes, be permitted to Con 
tra with him, to his ſo great and enorm Lefion,and ſo indirefly without trea 
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ty preceeding,vewine conſeio &-teſtibarignaris, and by ſo indireR and unuſual 
Clauſes, which all in Law preſumes Fraud, and at leaſt furniſhes juſt cauſe tc "bel; 


Repone him againſt the Contra&;znotwithſtanding of all which,theZordsAſſoil 
zicd from the Reaſon, and ſuſtained the Contzak 3 ſeirg it was done the time 
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when the Purſuer was Major, we Reclamarte. Ator. Advocatus, Stuart 8; Bur- 


wt, Alter. Nicolſon & Baird, Gibſon Clerk. Yid 5 Decemb, 1626, Shaw of 
Knockbill,$ 4 Decemb. 1623. Gechan- 11 January 1643. Ramſay, | 


L. Innerweik contra Hamilton, July 7. 1635. 
' A Decreet being givenat the L, Innerweik's inſtance, againſt one Hamilton, 
finding the Corns growing upon the laid Hamiltons Lands of to 
taltricted to the Laird of [-nerweik's Miln of Bancrieff, whereupon he be- 
ng charged to pay the Multures ofthe Corns growing thereon 3 and the other 
Sulpender craving DeduGion of the Teind, as uſe 1-3 and the Charger An- 
ſyering, that albert by ancient Cuſtom, the Teind of old was Excepted from the 
Thirlage 3 yet that now res event in alium caſum,{-ing the Reaſon of the Ex- 
eeption was,that the Teindspertained not tohim, who was Heretor of the Lands 
Thirl-d, but belonged to the Titular of the Teinds, or to ſome others having 
Right from him, whereby he was ſubjeR to them for the ſaid Teind, and 
therefore could not Come under the Thirlage,not being his own 3 but now that 
Reaſon cealing, the Exception ought to cealc z (cing according to the Order, 
miverſally taken and eitabliſhed by Law, every Heretor hath the Right of his 
own Teinds, as thi> Suſpender hath alſo Right to hisz and therefore the Teind 
ought to come under the Courſe and Rules of che reſt of the Corns growing on 
he Ground, ſeing the Detender will make thelike uſe of the Teindgas he doth 
iſthz reſt ofthe C:-»rns growing, and therefore ought to be ſubjeR to the ſame 
ſhirlage g notwithſtanding of which An wer the Lords Found, that the Suſ- 
xnder was not holden to Grind his Teind at the ſaid Miln, as aſtriced there- 
v, and that the Thirlage did not extend to the ſame, notwithſtanding that 
Ji Suſpender had purchaſed the Right «f his own Teind; tor the Ternd be- 
no Excepted de ſua naturs, and by the Cuſtom and Pr.ctick of the Kingdom 
Ju of the Aſtriction, the acquiring of the ſame now by the perſon Thirled, al- 
Yitred notthe Thirlage, to make it ro extend further, and to enlarge the ſame 
Jvore than it was of extent before this Law and Order of acquiring of the 
tight of Teindsz which acquiſition was not purchaſt to add any benefit to him 
whohad the Right of the I hirlage,and to make the Purchaſer by that his own 
Purchaſe, toly under a far heavier Servitude, both againſt his intention,and a» 
pinſtall reaſun:& thereforeF ound, that theSuſpender for theTeinds,mightGrind 
tte fame where he pleaſed,or otherwilc Ule or Diſpone thereupon,as he thought 
apedientz and that he was not tyed therein to the Charger, to Grind the ſame 
athe Miln of the Thirlage, neither as aſtricted, nor as a free Multure, but that 
knight ule the ſaids Teinds, either to Grind, or not to Grind the ſame, as he 
feaſed : neither was it reſpected, where the Charger offered to prove,that the 
feretors of the reſt ofthe Landsof the Barony AſtriQ<d,did Grind theirTeinds 
the (aid Miln,which was Repelled ; for their Voluntar Deed could not bind 
ry other, who was not alike willing. Actor. Stwart, Alter. Nicolſon, Scot 
þ rk. « 
Lo, Jobnitoun contra Johnſtoun, July 17.1635; 
| 0. Fobnftoun Purſuing Fames Johnſtoun, as univerſal Intromettor with the 
Goods and Gear of umquhile Captain James Jobnitour, to pay to him a 
V:bt owing by the ſaid Captain, who was the Defenders Natural Father; and 
Excepting, that he was Donatar to the Eſcheat of the ſaid Captain, whereu- 
n he had Adtion of General Declarator depending, wherein Lit:s-conteſtati- 
"made, by vertue of which Gift of Eſcheat he had Right to the DetunRs 
$and Moveables, ſo that this Intromiſſion would not make. him lyable to 
ty of the Defun@s Creditors : And the Purſuer Replying, that the Defender 
Wediatly after the Defuncts deceaſle, intrometted with kf his whole Goods, 
Eccee 2 both 
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both within and without the Houſes, and uſed the ſame at his pleaſure, which and c 
Intromiſſion cannot be purged by any ſubſequent Right of his Eſcheat, Purcha(: umqU 
ed by the Defender ex poſt faFo,and a long ; we after his Intromiſtion, for þyiſl wher 
his preceeding vitious medling with the Detuncts Goods, he became 1yable;M Cont 
his Creditors ; and that Deed cannot be purged, by purchafing of the Gift of this P 
the Eſcheat thereafter,which was not purchaſed while the ſpace of Y Exect 
after his ſaid [ntromiſfion, ſpecially alſo ſcing there is no Declarator obtaine{ now « 
upon the ſaid Gifthithertoz and the caſe of the Creditors is moſt fayourgh| John \ 
tobe conſidered againſt a Donatar, This Exception upon the Gitt, albeit pur} potter 
chaſt after the Intromiſſion, and Declarator — thereon, wherein Liti J $on ol 
conteſtation is made, albeit not yet Decerned, was Found Relevant, and $4 ther t: 
ſtained to purge the preceeding Intromiſſion,and to Eleid the Action, Purſuedl age, n 
againſt the Defender, as univerſal Intromettor, ACtor. Stuart. Alter, Nicolſon Ficto 
Scot Clerk, : | Tutor 
Lo. Craighall contra Bothwell, Eod:m die. Dutie: 
He Lo. CraighallPurſuesReduQtion againſt Mr. Adam Bothwell and his Son&Y of Ma 
| | and Mr. Adam having Infeft his Son, being then an Infant,in his Lana&M contin 
of with Reſervation of his own Liferent, by a Baſe Infeftment to beHo1M Office | 
den of the Granter 3 and ſo the Father continuing in Poſleffion of the LandsKYY Purſuc 
while thereafter that he ſells the ſame to the Lo, Craighall, by a Publick In&M the aic 
feftment, to be Holden of the Superior, by vertue whereof the Lo. Craighal vith b 
became year and day in Poſleffion of the faids Lands3 upon which Public In dew 
feftment, ſo clothed with Poſleſhon year and day, he Intents Reduction of th&4 Detenc 
ſaid prior Baſe Infettment,upon theReaſon oftheAR of Par. Ja. 5,anno 1540. Par F by that 
'7.Cap.105. which annuls Baſe Infeftments, where there isa Publick Right mad@4 Lands, 
to one for onerous Cauſes,and which isclothed with Poſſeſſion year and day,aWY teen It 
faid is; albeit poſterior to the ſaid prior baſe Right, madeby the Father to th@Y im, v 
Son 3 which Reaſon being referred to the Lords (the Party being abſenc) an Tutor, 
the Production being ſatisfied by the Purſuers ſelf; the Reaſon was Found Re frlt do 
levant, and the Reſervation of the Fathers Liferent contained in the Infeftmen@® 
granted to the Son, and the Fathers Poſic{ſion according thereto, was Foun@Y later, 
no Poſſeſſion, to warrand that Right made to the Son , as if the Sons Righ 4 riors ſe 
and Infeftment had been thereby clothed with Poſſeſſion, but the Publick la never | 
feftment was ſuſtained; and alſo becaulethis Ation was both a ReduQtion & Im natar, « 
probation, and that the Purſuer ſatisfied the ProduGtion in the ReduRion, bWY been D 
ProduQtion of an Extra& of the Writ called for to be Reduced, which wal that thi 
enough, ſo far as concerned the ReduGtion Libelled 3 and that the Purſuer in Minor, 
ſiſted for production of the Principal Writ it ſelf, and for Improbation of th& F:gor 
ſame. The Lords,in reſpeC the Principal was not produced, to fatisflethe Im ndtec 
probation, Decerned the ſame to make no Faith, for not produttion z whici « the | 
Certification the Lords Found ought to be granted, albeit the Extrat wal wherei: 
produced by the Purſuers ſelf quoad ReduFionemgand that he acquieſced thera fine, c 
with in the ReduQion, the Production whereof was found no impedimen@ offered 
to ſtay the Certification againſt the Principal of that ſame Extra quoad Iwpraf Lands I 
bationew, and therefore it was Decerned to make no Faith. Actor. AdvocatW to Elei 
preſent. Alter. Abſent. Scot Clerk, The like Reaſon of Reduftion was Found RM feemec 
levant betwixt Cant contra L, Lawriſtoun, 1632. Scot Clerk. Vid. 12 Tu have ol 
1634, Sir James Oliphant's Creditors,and the Caſes there. xn Fuly 1634. BrucfY limed | 
29 March 1636. E. Annandale. the 
Eqdmiſton contra L., Edmiſton, Fuly 18. 1635. | | 
Ne Edwiſton Siſter to the Lady Lugton , being Executrix Decerned tQ_ vuperic 
umquhile Zdmiſfton her Brother, who was Provided by umquhile The O 
drew Edmiiton of that ilk his Father, to certain Lands of cMellerfteins, Falaw ih fettly 

_—_ : hg 
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and others, being the Son, and ſhe one of the Daughters, gotten by the ſaid 
umquhile Andrew in his Second Marriage, with oneGordon his Second Wife,and 
whereto he was obliged to Provide the Bairns of that Second Marriage, by the 
Contract of Marriage made betwixt them The ſaid Brother being deceaſed, 
this Purſuer being one of the Defundts Sifters, and ſhe being only Decerned 
Executrix to him, and having licence to Purſue, conveens Edmiſton 
now of that ilk, as Heir to Sir John Edwifton of that ilk his Father, which Sir 
Jobn was the Eldelt Son of the ſaid umquhile CAndrew Edmiſton of thatilk, be- 
gotten of the firſt marriage, and who ſurvived the Purſuers Brother, the only 
Son of the Second Marriage, as ſaid is3 and which umquhile Sir Johz, half Bro. 
ther to his DefunR Brother, ſurviving his ſaid half Brother; and for his Non- 
2ge, not being capable of the Office to be Tutor to him, acquired. aright of 
Factory, to Intromet with the ſaid Pupils Rents from him, who was ſerved 
Tutor lawful, and according to that Faftory Intrometted with the rents and 
Duties of the Lands,whereto he was appointed to be provided by the Contra 
of Marriage foreſaid, and in the which Intromiſſion the faid umquhile Sir Johr: 
continued, being Fattor after he was Major, and ſo after he was capable ofthe 
Office of Tutory continually, to the time of his ſaid half Brothers deceaſe; the 
Purſuer being Executrix, and having licence, as ſaid is, purſues the Heir of 
the ſaid FaRor, for payment of all the Duties of the ſaids Lands, Intrometted 
vith by the ſaid FaQor, of all years ſince the deceaſe of the ſaid umquhile An- 
J few Edmiſton their Father, to the ti.ne of the deceaſe of the Minor, And the 
I Detender Alledging, that the Minor was not Infeft in the faid Lands, where- 
| by that as he not being Seaſed could not have Aion for the Maills of the 
{ lands, no more can his Executor be heard to Purſue therefore, unleſs he had 
j 


J been Infefr 5 and this he Alledged, was moſt competent to be proponed for 
I tim, who was botha Minor, and only conveened as Heir to the FaQor of a 
I Tutor, the Tutors (elf never being conveened, nor Diſcuſſed, as ought to be 
J fiſt done. Attour heAlledged,that the Lands Lybelled werein Non-entry in the 
J Guperiors Hands, the Gift of which Non-entry was granted to the Defenders 
I father, and Deckeed.cnd by vertue whereof he Intrometted; and as the Supe- 
{ riors ſelf might have Intrometted, after Declarator, quo caſ# the Minor could 
J tever have repeated theſe Duties, no more can they be repeated from the Do- 
J catar, even as they could not have been repeated from any Stranger, that had 
deen Donatar. The Lords Repelled both theſe Alledgances, for they Found, 
that the Fator was Lyable to all that the Tutors {..1f was Lyable in Law to the 
Minor, his Heirs and Executors; and the rather in this Caſe, becauſe the ſaid 
Faor had obliged himſelt ro Relieve the Tutor of all, which might be in Law 
e&ted from himz and the Zords Found, that the Tutor oughit to have obtain= 
«the Pupil Infeft in theſe Lands, whereto his Father bad Provided him, and 
wherein his Father diced [nfeft 3 which being the Tutors fault, in-nor doing the 
lame, ought alike to burden the Factor 5 and the rather alſo, becauſe it was 
offered to be Proven, that the Fator had Intrometted with the Duties of the 
Lands Lybelled, all the years acclaimed 3 neither was the Non»entry reſpeRted 
to Eleid the Purſuit, becauſe the fame becoming in the FaRors Perſon, was e= 
ſeemed, as if the Tutor had obtained the ſame, quo caſ# the Tutor could never 
tave obtruded the ſame againſt the Pupil,ſeing in Law.it would have been pre- 
lumed to have been Acquired to theVinors uſe;& 1f a Stranger had obtained it, 

the Tutor in Law was obliged to have Relieved the Pupil of all. prejudice 

might have ſuſtained thereby, ſeing in Law he might have Compelled the 
Superjor to Enter the Minor, and thereby bave purged all Non-entry, which 
ſhe Omitted todogought to prejudge himſelf, and not the Minor,. and conſe- 
vently the Fa&or was in that ſame Caſe as theTutor,whom he was obliged to 
Eecece 3 Relieve, 


, 
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R:lieve, as ſaid is; for albeit there might be ſome queſtion in a Ward,if the the « 
Tutor,or his Factor had Purchaſed the Minors Ward from the Superior,yet it is (0 
not alike in Non-entry 3 for in the one, viz. the Ward, the Puriuer cannot he 
Compelled to Diſpone the Ward to the Minor by no Law, but that he ha 1uded 
the ſame in his Power to retain ic to himſelf,or otherwiſe, at his Pleaſure,to Dit. Ml © 
pone it to whom he pleaſes; but in Non-entries,it 1snot ſo; for the Superior in 
Law may be Compelled to Enter the Minor, where there 15 no Ward, and Yot Cl 
by Diligence to Charge the Superior to Enter him, whereby the Non-entry 

may beEvited. Ator.Stzart.Alter.Nicoljon.ScotClerk. Vid. Feb. 22. 1634 Jack 


Scot of Roſsie contra Lindſay of Kilquiſie, July 22. 1535. (): 
Ir James Scot of Roſie being Heretably Intett in the Lands of Roſſie with eccing 
the Loch of Roſſce per expreſſum,urſues Declaratoragainſt Lindſay of Kil. Nebite 
grifie, to hear andce it Found and Declare, that the Purſuer has the only her, © 
Right to the Lock, and that the Defender has no Right at all thereto, neither Nefenc 
in Property nor Community, and no Priviledge therein; And therefore he tors E 
Ought to be Secluded therefrom, and from all Poſſeſhon therein 3 And the De. 
fender Alledging, that he ought to be Afſoilzied, becauſe both the Parties 
Lands,and the Loch Lybelled pertained of old to one and the ſame Author, 
( viz To the Earl ot Creufurd ) in Property, and the Defender, and his Pre- 
deceſſours were Infeftin the Lands of K r1qhon fpe,cum Lacu &- Piſcationibus,by the 
Earl of Cranfurd 200 years fince. long bcfore ever the Purſuer or his Authors 
were [nfeft inthe Lands and Loch Lybelled: Likeas by vertue of the ſaid Anteri 
or Kight, the Defender, and his Predecetiors has been in continual Poſlefſ 
on, paſt memory of Man, Inimemorially in Filtiog within the Loch Lybelled 
with Nets and Wands at their Pleaſure 3 neither ought the Purſuers Poſterior 
Right, being many ſcore years after the Defenders Right forelaid, of his Land 
and of this Loch per expreſſum, ſpecially denominat, Derogat to the Defende 
prior Right of his Lands cam Lacs, &c. There being noother Loch within the 
Purſuers, nor Defenders Lands, but only the Loch Lybelled, and to the whict 
Loch the ſaid Defenders Landslyes Bourdering and Contigue. And the Pur 
ſuer Replying, that his ſpecial Infeftment of the Loch of Roſſze per expreſſum 
albeit poſterior to the Excipients Right foreſaid, ought to give him Preference 
to the Defender, who was only Infeft cum Lacs generally ; Likeas in Fortifi 
cation of his Right, the Purſuer offered to prove continual Poſſeſſion of Fiſh 
ing within the ſaid Loch, by Buats, Nets, and all other manner of Fiſhings ; anc 
by bigging of Eel-arks,and (laying and uſing the Eels and Fiſhes taken at hi 
Pleaſure, and alſo by debarring this Defender, and his Predeceſlors, from any 
manner of Fiſhing within the ſame, and impeding them therein. The Defende 
Duplying, that he being prior i# tempore mult be potior in Fre; and for the 
Alledged [nterrupting of the Excipient, by debarring of him to Fiſh,that ough 
not to be reſpe&ed, ſeing that Debarring, being done via fatti & non via Juris 
ought not to corroborat, or eſtabliſh a Right to the Purſuer, which was not1 
ic ſelf Good without that AR, neithcr ought that Deed to prejudge the E 
cipienty For that Impediment,Alledged made to the Defender, and his Pred 
ceſſors, never being Authorized in Law, but being violent and unlawt 
ought not toadd force to the Purſuers Right, ſpecially ſeing notwithſtanding 
of any Debarring, the Defender and his Authors retained, and keeped (till their 
faid Poſleflion of Fiſhing, and they could not hinder the Party to do wrong 
but notwithſtanding of that wrong done, they ever keeped their ſaid Poflefl 
on, and therefore ought not now to be excluded from that manner of Poſleſſi 
on, which they have Immemorially had, by vertue of their ſaid Right; for 
Purſuer might retain the Poſſeſſion which he had, and the Defender his alſo, face, 
as he had it, and as ilk one of them has preſcribed by their Rights, — | 
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the quality and manner of their Poſſeſſion, . as ſaid is,.. The Lords Repelled 
this Exception, and Duply, and. admitted the Purſuers Reply, and in reſpect 
of the ſaid Interruption, Found the Right to pertain to the Purſuer, .and ex- 
{uded the Defender .totally from all Right to the Loch, and all ſort of Privi- 
edge therein, notwithſtanding of his Anteriority of Right, and offcr to proye 
Retention of Poſicfſion Immemorially as faid is. Actor. Nicolſon, Alter, Stzart, 
$ot Clerk, 


e Moſman contra Earl of Abercors, Fodem die, - 1 ; © 

Ne Moſman Donatrix to the Eſcheat of oneNisbet her Huſband,after gene« 
() ral Declarator, Purſuing a ſpecial againſt the Earl of. 4bercory, as intra- 
peccing with the Goods of the umquhile Lady Abercorz his Mother, who was 
Debitor to the ſaid Husband in 500: pounds, for payment of the. ſaid. Sum to 
her, as Donattix, The Lords ſuſtained this. Actibn, notwithſtanding the 
Defender offered to purge his [ntromiſſion, Alledging that his umqubile. Mo 
thers Eſcheat was Gifted, and Declared in favours of Sir Jawes Fullarton, from 
whom he had obtained Afſignation thereto, - and conform to the ſame latra- 
netted, and ſo ought not to pay any of her Debts, which Alledgance was Re- 
xelled, ſing the Aﬀignation madeby Sir James Fullarton, wasconftſt to have 
teen made before the Ladies deceaſe, and,it was made toa Conjun& Perſon, 
vs, to her own Son, notwithſtanding whereof the Lady (till retained Poſicſh+ 
on, during her. Literume, tothe time of her. deceale, at which time the Earl 
ter Son Intrometted, and ſo in reſpet of the AF of Parliament 1592, the Gift 
$ Null, in prejudice of the Creditors, as this Purſuer is, which Reply the 
lords ſuſtained. Gibjon Clerks, Y1d. July 17. 1635- Lord Johnſton. 


| L. Renton contra L. Wedderburn, Eodem die, . :; ,-. 
He L. Renton being made Afſigney by one Heriot, to a Contra betwixt 
T Heriot and the L. of Wedderiwrn, whereby he made to Heriot an Heres 
tavle Fen of anHusband Land in - for payment of the Feu-dutie therein 
contained, and bearing no other Clauſe obligator apon the part of the Feuar, 
won which Contra@ there was, a Charter. Subſcribed to Herig, bearing ſome 
Clauſes different from the Tenor of the ContraR,gas a Clauſe Irritant to Amit 
the Feu, it the Feu-duty ſhonld not be payed two years together, and that the 
Fuar ſhould compear in the Lairds Courts, &-c. And upon the Charter Heriot 
being Inteft and Seaſed, and by vertue thereot, fince the date thereof, ten years 
in Pofleffion of the Land ; thereafter Heriot makes the Laird of Renton Allige 
tey to the Contrat, who Charges Wedderburn to give him as Aſligney, In- 
ferment of the Land, conform to the Tenor and Clauſe of the ContraQ.z Al- 
kdging that the Charter Subſcribed, and given to his Cedent, was different 
frem the Tenor ofthe Contrat 3 And theretore he ought to give him another 
Charter, agreeing with the Contra&3 who Alledging, that ſuch Summar Charg. 
6 ought not to be ſuſtained, at the Aſſigneys inſtance, ſcing there was an Here- 
table Infefrment, and Seafin exped upon the ContraQ, which being a real Se- 
curity,- could not be tranſmitted by a ſimple Afſſignation, to produce ſuch ſum- 
ar Charges z but if ary difference was therein, from the Contra@, the Aflig- 
dey ought to Purſue by way of Ation, andordinar Purſuit therefore, to hear 
tde Found, that the Contra was not fulfilled, or by any other Purſuit,which. 
be might beſt. moye-in Law thereanent, but it ought not be ſuſtained,after this 
manner by Charges upon an. Aſſignation. This Alledgance was Pepaind, 
and the Order and Charges were ſuſtained, without neceſſity of any ojzher ;A- 
&ion to be wade thereanent 3 and becauſe Wedderburn Alledged, t! t the Cee 
t, having accepted a Charterfrom him, whereupon he was Sealed Ten years. 
ſince, and bruiked it, and Poſleſled the Lands ever fince conform thereto, Jo, 
: Eccce 4 that 
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that this being done infer majores prudentes &- ſcientes & tacentes, and where. 
with he acquieſced, therefore it ought not to be permitted to an Aﬀigney, to 
Charge for any other Charter, than for that which was accepted bythe Ce 
dent,as ſaid is, albeit it be of a Tenor different from the ContraQt. T he Lorg,, 
before they Decided this Alledgance, Found that they would examine the Ce. 
detit, who was a mean, fimple, ignorant man, who could neither Read nor 
Write,and the Nottar writer ofthe Charter, who was alſo Nottar tothe Seafin, 
and the Witneſſes inſert therein, to try if the Charter, at the Delivery thereof 
to the Cedent, was read to him, and if he knew the Contents thereof, - and was 
acquaint with the Clauſes, which differs from the Contra@, and reſted con. 
tent therewith, or if he was any wayes Ignorant thereof, and the Clauſes keep. 
ed obſcure from him, Afor, Advocatus, Alter, Stuart, Gibſon Clerk. Fid. 
for the firſt Part of this Deciſion, Jaly 15, 1642. La, Garleis. & March 21, 
1635, Lo, Tefter, 


La, Cardroſs contra Lo, Cardroſs her Son, Fuly 28. 1635, 
 fig=/ Cardro[s being piovided in her Contra of Matriage by her Husband, 
eo 4 quantity of Rent of Teinds, which her Husband in the ſaid Contra 
was obliged to mike worth yearly to her the quantity of the ſaid Rental, andby 
the courle of this Comm.ſlion of Parliament anent Miniſters Stipends, there 
being two Chaldetrs of the Teinds contained in the ſaid Contract and Renal, 
taken from her and aſſigned to the Miniſters more than they had betore,where- 
upon ſhecharging her own Son asHeir to her Husband, to warrand the ſaid Ren- 
tal to her, and conſequently to provide her to 75 much as was taken from her, 
and aſſigned to the Miniſters,as ſaid is; And he Suſp: nding und. Alledging, that 
he could not warrand her trom any (upervenient Law, which as it diminilhed & 
took away from her a part of her ConjunQtee, 1{oit rook away that ſame-pare 
from him and his Heirs perpetually and for ever and ſhe ought to bear that bur» 
then for her litecime, which would ly on him and his poſterity, for ever, being 
done by a publick and. general Conſticution, forthe publick-Good, wheteto al 
privat intereſts ought to cede,and.there being no- tault on the pare of the Con« 
tracer, there ought no Warrandice to be granted,except ke had failzied, For h 
was obliged only to make that Rental given up for her Conjunerfee, ſhould pa 
that quantity to her; and it is true that thete is ho Failzie ja the Reatal, butir 
holds good. , albeit a part be taken from her thereot by a ſubſequent Law 
which cannot make him |yable therefore, This Alledgance and Realon was Re 
pelled, and the Zords Found that the Sniſpender ought to. pay the quantity of 
the Rental ro the Charger, which decreaſed by-taking away of a part thereof from 
her,and giving of it to the Miniſters; And Found that the ſupervenient Law 
prejudged not the party of her Warrandice, albeic the Rentzl was no leſs that 
the ſame quantity whereto it was: extended in her.Gontract pf, Marriage, (eing it 
was not ſo much to her, and by the Contract it was obliged to be worth to het 
yearly ſo much; For if the wholeTeinds had been Evicted both from her and he 
Husband by any Law, It was not thought reaſonable that therefore ſhe ſhoulc 
want Warrandice of her Conjuncttee, Actor, Si#art, - Alter, i 4avecatus. H 
Clerk. Yid, March 27.1634, La, Dumfermling, March, 19.1636, La Dunypect 
Richardſon and the Lo, Crenſt#n, Riddel contra Sinclar; penult July < J, 
pon ' 


ul Mquhile Sir Robert Richard(ox Father to the Phrſuer,> having Di 
his Lands of Pancaitland 'to John Sinclar , Heretably' and irredeem 


ably, for the Sum of fourſcore and five thouſand merks, whereof 30000 We 
were appointed to be payed to the ſaidSirRoberts eldeſt Daughter;and thirty 'twe 
of thirty three thoufand merks were zppointed-for payment/otDebes owing tohi 


Credicors, and rhe reſt was divided among the reſt of his Birns, _—_—— 
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merks to his ſecond Son, other 7000 to his ſecond Daughter, and the reſt, vis, 
Jhout 0000 merks to his eldeſt Son, and the ſaid Fohn Sinclar being thereupon 


ntefr, Hold the Superior, the ſaid Sir Robert thereatter,abour the ſpace of 
one y var ot thereby dies before whoſe Deceaſe the (aid Fobs intents an Adti- 
on of Declarator againſt che ſaid umquhile Sir Robers in his liferime,and againſt 


che ſame Purſyer, his Son and appearagd Heir, to hear it- Found and Declared, 
that the undoybred Hererable Right. and Property of the ſaids Lands pertains 
to him, by yertue of the (aid Alienationg after Execution of the which Sum- 
mons ad Ciration of the (aids Parties, the (aid Sir Robere died before any fare 
der Proceſs was deduced in that Ation, after whoſe Deceaſe the ſaid Sir Ro- 
rt his Soo Diſpones his Right of the Lands to my Lord Cranſtoun Riddel, and 
's Right to Reduce Fobn Stpclars Securities; and the ſaid Sir Robert being Ser- 
redand getqured 8 ral Heir co his Father , the ſaid Lord Cran#oun Rid- 
dd Poibey] Ir oy ion of the ſaid CantraQts & Diſpoſition made by the F4- 
ther to the ſaid Fohn$inglar upon thisReaſon,as done inlets x2ritadinit to the 
Heirs prejudice; in which: Aion the Rerqur being quarrelled,as being, done 2t- 
ter Advocatign, ern 27k the [ ge was Diſcharged'to-proceedy; Fhis At- 
jedgunce ward oye ed,in.reſpet thar che Judgewas by the Letters of Advoca- 
gion, only Diſcharged tq proceed,ay and while Fohy S;nclar was Warned tothe 
tay of theSeryicez. and the Furſuer offered co prove, that he- was lawfully. War- 
ned, and Cited ſiejorg the Day aftheService,co compear to the Service, in're- 
ſpe& whereof,thar beihg proven(as it was admitted by the Zyrds to Probation) 
the Ketottwis Syiſtained, Ang ir being further Alledged, that this Right matte 
tothe Lord Crapftoun Ridtel, was null, and could not be Suſtained ta produce 
this Purſuic,burthe party ought co be Aſſoilzied therefrom, becauſe by 4# of 
Parliament, It is Declared that it is not lawtul to the Zords of Seffion to buy 
Pleas,or Actions,or Rights Pleadablez And this Action was of this nature, in 
reſpec of the nature of this Proceſs,and that the Defender had Inteated hisNe+ 
clarator before theRighe was made to the Lord Cranfioun Ridgel, This Alledgo 
ance was alſo Repelled, for the ſaid Declarator being only Execyte, bue never 
called in Judgment, nor other Proceſs Deduced thereon, It was Found, that the 
buying of the R ight Libelled b the Lord Cranſtoun 8 iddel,was not of a Litigi» 
ous Right, which came under the compaſs of that A# of Parliament « Alſo the 
Lords Found,that the Certification of the 4d of Parliament being: expreſs, that 
ſuch buyers otÞleas ſhould be Deprived of their Offices, it ought not-to be ex= 
tended futther;as to the tinſel of the Plea, but left to theDetender to Purſue for 
Deptiving of the-Purſoer:Bur the 4 of ParliamentDeclares,thar, it ſhall not be 
lawtyl ro bay-any Plea, Ey79 it would appear tharit it be not lawtyl co buy; theres 
fore that-fuch*Writs art not lawtul, and conſequently that unlawful Wrirgare 
null, and canner produce Aion, but yo Repelled ut ſupra; Allo the Lords 
Found theRteaſon wes penn vr pAly ,alchough-it was Alledged, that the (aid 
Alienatiqf'coutd notbe qunarrelted as done in leo agritudinis, ſeing the Maker 
thereot was not affected with any ſuch Sickne(s as mightbe called {e(#5 egritar 
dns, andwhich was at impediment rebss agendis, and which is called in Law 
morbas Souricsry for his Diſeafe was 3 Lent Sicknels, which kept him coorianally 
in one eſtace,by the ſpate of typ years together, fore his Deceaſe,vis+ 4 
le inthe one Armand Leg: Likeas this Alienation was made a year, or 
beſrehis:Deach, ac thetime wheteof, and continually way Wa he bad 
nenc,' and did alt bis Aﬀaurgas any other healchtal providens 


= | | HY | 
| Man ufedieb 6; $28 he hiylet d before his. Sickneſs, borh ip Directiog.af 


BuſingG, Guiding of hls Rents, Subſcriping of his Writs, 4061m bis Dies; 
ut Bed'and BoordyLikeas this 4lienar! 6 being te the ithia-yeri 


ten,of Gitistying of hisCtedirors, ahd' ot his eldeſt Daughter, which weredone, 
TR Con- 
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Contracted.and Perfected, before ever he contracted any Sickneſs,and when he 
was in tull and intire Healch, and the reſt of rhe Surs appointed to his Bairns 
unprovided, which was a Lawtul A to do, ſo long betorc his dearh, his eldeſt 
Son being allo provided to the reſt of the Sum of the price, and whole Proyi. 
fion the Father could not inlarge;in reſpe& the pricewould extend to no more, 
and alſo that the eldeſt Son had ſo Eſtranged and Miſ-behaved himſelt to his Fa. 
cher, that his Father with difficulty was moved to provide any thing to him; 
And alſo that the Defender was content yet to Supply and pay, what more price 
the Judge ſhould think expedient, ſhould be payed for the Lands, all which 
were Rejetedby the Lords, and the Reaſon Suſtained, ſeing the Party came nor 
out to Kirk and Mercat after the Alienation, without which had been done by 
him,che Alienation was Found could not be Suſtained; neither was it Reſpected, 
that the Party was of ſound Judgment; for they Found; thar the Sickneſs of the 
Body, albeit ot never ſo long endurance, and albeit the Judgment was whole, if 
the Party continued unrecovered,and came not to publick places,but died there- 
of, was a juſt. Cauſe to Reduce the Alienation, although made alſo for preceed. 
ing Juſt, Cauſes, Which the Zords Found not enough to Suſtain the ſame inpre- 
judice of the Heiras ſaid is; but the Reducer was ordained to Repay to the De. 
tender, the juſt Sums for which the Alienation was mace, and truly Debur- 
fed, Actor, Advocatus, Alter, Nicolſon & Craig, Hay Clerk, Yid, Fuly 18, 
1623, Fames Cran#on,and the Cales there, July 6, 1625, Fames Mowat and 
the Caſes there, Fuly13, 1632, Pollocks, Fuly 7, 1629, Fairly. 


Dickson of Head-rig contra an Donatar, November 14. 1635. 

He Gift of Ward and Marriage being Gifted and Purſyed for, by a 
Donatar againſt Dickson, Appearand of Head-rig, Appearand 
Heir to that prior firſt Appearand Heir of that umquhile deceaſt VallYl, who 
died Tennent to the King; for the Action was not purſued againſt the Appear» 
and Heir of the Vaſlal, in his own Lifetime, but the Appearand Heir, whoſe 
Marriage was Gifted, being deceaſt before any Attion was Intented againſt him 
upon that Gift, the Ation was Intented againſt his Brother, who was the next 
Appearand Heir upon that Gift, for that firſt Appearand Heirs Marriage, who 
was deceaft, and whoſe Marriage was Gifted before he died, and not for the 
Marriage of the Detender , who was then Appearand Heir himſelf, in reſpe& 
of the others deceaſe ; and after the Intenting of this Purſuit, this other Ap- 
pearand Heir, who was Defender, being deceaſt fince the Intenting of the 
Cauſe, and the Proceſs being transferred in the next Appearand Heir, and after 
Transferring being infiſted upon againſt him,not for his ownMarriage, but for 
the Marriage of the firſt Appearand Heir,as ſaid is; In this Proceſs, it being Al- 
ledged, that the ſame could not be ſuſtained againſt the AppearandHeir,cither 
of the Vaſſal,or of that Appearand Heir, whoſe Marriage was ſought,except the 
Defender were called, either as Heir' Entered to that Appearand Heir, or as 
Charged to Enter Heir to him; for he Alledged, that this AQion ought to be 
conſidered otherwiſe,than if the Vaſſals AppearandHeir were Purſued, for his 
own Marriage, in which cafe he being the Appearand Heir, who was con- 
veened, it ſufficeth; but in this caſe, the Appearand Heirs Marriage being crav- 
edafter his deceaſe, ſome ought to be called to repreſent himzſeing it was craved 
as a Debt of his, the Purſuit whereof cannot be ſuſtained, as when the Aps 
arand Heijr'to the Vaſſal deceaſed, is conveened for his own Marriage z for 
in that caſe; he cannot be otherwiſe conveened, ſeing if he had beenEntered, 
or Infeft before the otherVaſſals deceaſe, his Marriage would not. have —_— 

but now the AppearandHeir being dead un-entered,and yet hisMarriage crav 
the Proceſs cannot be ſuftained therefore againſt none, but ſome called to 
repreſent hint, either as Heir, or Charged to enter Heirz ſeing the _ 
a pf | a =— | who 
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who is cenveened as Appearand Heir, his own Marriage is not craved, bue 
the Marriage of the other Appearand Hceir deceaſt. The Lords Repelled this 
Alledgance, and ſuſtained the Transferring, and Proceſs purſued thereupon, 
againit the ſaid Appearand Heir, without neceſſity that he ſhould be either 
Heir; or Charged to Enter Heir to that Appearand Heir, whoſe Marriage was 
ſought, 1n reipeCt that this Purſuit was real againſt the Ground, and that the 
Purſuer ſought no Perſonal Action, nor Execution thereupon againſt the De» 
fender, but paſt therefrom. ARor, Advocatus & Craig. Alter. Nicolſon & Her- 
jt, Gibſon Clerk. Vid. January 29. 1635. Monerief. 
Fenton contra Carnegy, November 17, 1635: 

Ne James Fenton purſuing William Carnegy, tor delivery to him of 950 
() Merks, which was given by umquhile Fawes Ferton's Wife, in cuſtody 
to umquhile Margaret Hepburn, Spouſe to the laid William Carnegy, and was dee 
livered in Truſt to her, being her Kin(- woman, without the Purſuer her HuC 
bands Knowledge, ſeing it behoved to be repute his Money; and the Defender 
oranting, that his Wite before her deceaſe declared to him, that that Mo- 
ney was ſodelivered to her, and Willed him to deliver the fame again to the 
Kight Owner , but Alledged,that he could not be i twto to deliver it, before 
the Womans Teſtament were Confirmed, who Depoſitar it, and that he might 
thereby lawiully be Exonered thereof. The Lords Repelled this Alledgance, 
nd Found no neceſlity of Confirmation of the Wites Teſtament ; but that 
the Huſband might Challenge, and Purſue for any Money given out by his Wife 
fante Matrimonio, as tor his own proper Money, given out during their Mar- 
tage by bimſclf. Vid. March 16, 1622. Hume contra Mcmath, | 

Williamſon contra Hagie, November 28. 1635: Ee: 
Ne Williamſon having obtained Decreet againſt Hagie, indweller in Perth, 
before the Baillies of Couper, for Removing from a dwelling Houſe in 
(ouper, which being Suſpended, becauſe it was a0 ſuo Judice, ſcing the De- 
knder dwelt in St. Fohnftoun, and ſo was not ſubje to the Juriſdiction ofthe 
Baillies of Couper. And it being Anſwered, that the Proceſs and Sentence ſhould 
be ſuſtained, being for Removing from a Houſe within Burgh, to the which 
the Magiſtrat of the Burghis ſole and only Judge, albeit the Party Defender 
therein dwelt not within their Liberty, ſeing they had Summoned Defend- 
Y er,by vertue ofthe Lords Letters, granting them Warrand to Summon the Par- 
J wes,albeit they dwelt not within their Teritories; for ratione re; they are Judg- 
gto them, and this is the Inviolable Cuſtom within Burgh, ſoto proceed in 
the like Caſesz And in reſpect of the Warrand foreſaid of the Lords Letters, 
nd perpetual Cu'itom of the Burgh, the Decreet ought to be ſuſtained. And 
the other Anſwering, that the Lords Lettersare Impetrat periculo petertis, and 
annot be a Warrand to anAR, which otherwiſe in Law is Reprobat z for al» 
teit ratione rei the Magiſtrat, »bi yes ſit eſt, may be Judge; yer that holds in 
Law only,when the Party is deprehended within theTerritories of that Judge, 
ad is not keeped by the Laws of this Kingdom, where thereis a Soveraignand 
Superior Supream Judicatory, where ſuch Aﬀions may be Pleaded, and where 
ll Parties, within whatſoever Subaltern Judgment in the Realm, may be both 
nveened and Sentenced ; and if this Ground were maintained within Burgh, 
hen of the like Reaſon outwith Burghs in all Sherifdoms, one Sherif may pro- 
ted againſt Parties in other Sherifdorms, not ſubje& to his Court, which were 
ain wp all Judgments, and greatly ſhould prejudge Parties, notwithſtand- 
p of all which the Decreet was ſuſtained, and the Cuſtom within Burgh, and 
Warrand of the Lords Letters was allowed. Aﬀor. Mowat. Alter. Barclay. 
The R<lic&t of Mowat contra Gray & Mowat, Eodem die. 


Ne Keith of Fitindram having Wodſet the Lands of - to one 
Mowat, Redeciable conform to'the Reverfion granted thereupon, for 
| Frfeff 2” 2000 
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2000 Merk, and by vertue whereof he being in Poſſeſſion, thereafter this I x11, 
Mowat by a baſe Infefrment, gives the Liferent Rizht thereot to his Wife, tro W th, 
be Holdcn of himſelf, and making Relation to be done for Implement of, and I of is 
conform to their Contra@ of Marriagez after which Right the ſaid Mowat O jj; 14 
Diſpones the ſame Lands to Mr. Rodger Mowat, who was his Creditor, and had perta 
\ payed great Debt for him, by a publick Infeftment, who ficlike was diverſe litors 
years in Poſſeſſion by vertue ot the ſaid publit Right. Thereafter Keith of I $4 (4 
Pitindrum Diſpones the ſaid Lands to the Earl Marſbel, and payes the Sum to WM fiers « 
the ſaid Mr. Rodger Mowat, who had the toreſaid publict Right of the Wodſet Ml p;4 | 
Redeemable, as ſaid is, conform to the Reverfion, and obtains a voluntar Re- 160, 
nounciation of the ſaid Right, no Order of Redemption being ever uled there- 

upon ; and thereafter the Earl Marſchel, and William Gray, to whom the Earl 

Diſp-1ned the Lands Irredeemably, became in Pofſetſion after the deceaſe of by 
Mowat his Reli&, by vertue of her preceeding baſe Right, Claiming and Pur« | 
ſuing, for the Mails and Duties of the Lands; and a Defence being propons Ml irs of 
ed upon the Renounciation made by the ſaid Mr. Rodger, Succefor 1n her Huſ- WW knt 5c 
bands publi Right, which was unJcr Reverſion, and which ſhe had confeiled, MW Father 
to be Redeemed by his receipt of the Money, and Renunciation of the Wod. MW Vutics 


ſet, in favoiirs of the Heretor 3 which was lawful for him to do, ſeing the Here. Witereuy 
tor could know no other but his own Wodſetter, he not having received, norfWting tf 
acknowledged the Wife, by vertue of her baſe Right; ſo that as the HeretorfMtone tl 
mig!1t have payed the Huſband the Money, and received his Renounciation@iter ha 
valiably, quo caſu the Wifes Right would have ceaſed, ſo might he do to thafſions na 
firgular Succeflor: And the Wife Anſwering, that her Infettment being given{WQjves bi 
conform to a Contraft of Marriage, her Husbands Poſſeflion beuhoved to bMMig,that 
eſteemed her Poſlcſſion, and this voluntar Renounciation ought not to derofſ Rig] 
gat to her Right, except there had been an Order of Redemption uſed,and (hint of 


lth her 


Warned to the Order and Declarator, tha: the Money, -in ſtead of the Land 
lay be | 


might have been imployed to her uſe. The Lords ſuſtained the Exception, 


pon the preceeding voluntar Renounciationand Reverſion, and preferred thilfWbt 3 | 
SingularSuccſlor to the Relic, in reſpe& thereof and of his Poſſeſſion. AcoWfence 
Baird. Al.er. Mewat. Vid. Fuly 4. 1628. Hamilton of Kinblaithmont for {Wvlich we 
voluntar Renounciation, March 8. 1622, Corfindie. {ng in] 

was | 


Moriſon contra Tennents of Orchardtoun, Eodem die. 


[bn Moriſon purſues the Tennents of the Lands of Orchardtown, for pay that th 
ment of the Mails and Duties thereof to him, by vertue of his InfeftmenW"*7upte 
and Compriling of the Lands from the Heretor, and they, and certain othedW" b« All 
of the \1cretors Creditors Compearing, and Defending with a Tack of t Clerk, 


Lands Set by him to the Tennents, for payment of the Duties therein expre 
which Duties by the ſaid Tack they were obliged to pay, to the particu 


Ne R 


Perſons ſpecially enumerat in the ſaid Tack, who « erethe ſaids Heretors Cr apaj 
ditors, for ſatisf\ ing of the Annualrent of their Debt yearly, and ſo much Wu Vidtu; 
their Principal Sum, as the ſaids Ren's, by and attour theſe Annualrents wſouced, 
extend to; In reſpet whereof the Creditors foreſaid Alledging, that they ougyſi upon 1 
to be preferred in the Duties of the ſaid Tack to the Compriler, ſeing the Ky had 
Tack not only preceeds the ſaid Compriſing, and all other Diligence done Wttucer A 


the Compriſer, bur alſois before the Debt, whereupon he Compriſed; and t 
Tack muſt be reput, as if the ſame had been ſet totheſe Creditors themſelves 
expreſſum,ſcing it is expreſly Set, for paymentof the Duties to them #0mw7nal 
And the other Anſwering,that his Compriſing and Infeftment gives him Rig 4ttion « 
to the Duties of the Tack, he being Heretor now, and Singular Succeſſor, We quar, 
the Tack muſt be eſteemed, asif the Duty thereby had been payed toOrchaWiv to p; 
tour himlelt, quo caſu he would have been preferred. The Lords — ' may þ 
edg!: 


own, 4 
Ic the | 
$,and th; 
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Alledgance, and preferred the Compriſerin the Mails and Duties of the Tack, 
tothe Creditors,albeit ſpecially named, to whom by the Tack the Dutieth re- 
of is appointed to be payed; ſeing the Author of the Tack being denuded of 
his Herctable Right, by the Compriſing and Infeftment, the Dury behoved to 
pertain to the Heretor, and could endure no longer to the uſe of his other Cre- 
ditors, then during the ſpace that the Heretable Right remained with him, who 
Fet the Tack; but Found that the ſaid Tack-Duty pertained to the fa d Pur- 
ers Singular Succeſſor, by Apprifing and Inteftment, as ſaid is. Scot Clerk; - 


fid. Feb, 13. 1527. Samuel and the Caſes there. Feb. 14. 16397. Hume, July 3. 
1630, Cochran. 


Hume contra La, Hadingtonn, December 2. 1635, 


Eorge Fiume, Son to Sir George Hume of Mandirfoun, being Inſcft in the 
Lands of Slegder, Purſues the Lady Hadingtoun for payment of the Du- 
ies of the ſaids Lands,for ſome bypaſt years; and ſhe Alledging, that ſhe had 
knt 5000 merks to the Purſuers Father, forthe Profit and Security whereof his 
faher put her in Poſſeſhon of the Lands, conform whereto ſhe uplifted the 
Duties thereof the years bypaſt, now Acclaimed, and received Acquittances 
hereupon from the Father, who isin Law Adminiſtratorto his Son, the Son 
king for theſe yearsMinor, whereby for theſe bypons ſhe muſt be liberat,having 
lone that bona fide, the Sons Right never being intimat to her; and the Fa- 
ter having purchaſed the Right of the Lands himſelf, without putting the 
ſons name in the Security, to whom alſo he was Adminiſtrator in Law,which 
;ves him Right to Intromet with the Sons Eſtate, And the Purſuer Anſwer- 
t9.that his Father albeit he were Adminiſtrator, yet by that Title he can have 
p Right to meddle with the Rents, eſpecially to convert the ſame for pay- 
nt of his own Debt, which is not ir Law Admiſlable; fo that the Defender 
lah her Action of Warrandice, or other Purſuit againſt the Father, as in Law 
wy be beſt competent to her, for Repetition therect, or for recovery of her 
Jebt 3 but 1t cannot defend her againſt this Purſuit. The Lords Found this 
Fence ſufficient ro excludethe Purſuer from (eeking of theſe bygone Duties, 
zhich were Incrometted with by the Defender, by warrand of the Father, he 
ting in Law Adminiſtrator to his Son, who was Minor all the years Libelled, - 
nd was Minor the time of the acquiring of the Right to the Lands Libelled ; 
) that theſe being fraFus preteriti & percepti, & bona fide conſumpti, and not 
terrupted before the uplifting thereof, The Lords Found,the Defender ought 
) be Aſſoilzied trom bygones. Actor, Alter. Stuart & Belſhes, Gib- 
Clerk, Yid. 12 Feb. 1633. (3oven, and the Caſes there. 


Robiſon contra White, December 3. 1635. 

3 Ne Robiſon Baxter in Dundee, having obtained Decreet i foro comtentioſo, 
againſt David Phite, Maliman there, for payment of the price of cer 

8 Victual wrongouſly intrometted with by him 3 which being deſired to be 
educed, upon this Reaſon, vi7, That the Witneſſes who proved that Cauſe, 
d upon which Probation the Sentence only depended, has finceconf. ft, that 
&y had Deponed falſly,and were Suborned to dothe ſame 3 whereupon the 
educer Alledged,that they ought to be Re-examined, that the verity might be 
own, and that he might not ſuffer by an unjuſt Probation 'and Sentence. 
d the Detender Opponing his Sentence given againſt the Party Compear- 
hand that there was no Proteſtation made by the Purſuer, for Reſervatigfi df 
Ation of Reprobation, which ought to have been done, if he intended to 

7 quarrelled their Depoſitions, and which is -the only way permitted in 
v to Parties,fearing to be hurt by the Depoſitions of Witneſſes, whereby 


| may help themſelves, and not by ſuch Adions of Redudtion, as is now [n. 
Fffif z tented; 
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tcnted, the preparative whereof he Alledged to be of ſo dangerous conſequene, fithe ſam 
that never ſhall any Party be in ſecurity, if ſuch Redutions be permitted by oned aga 
All-dging the Wirr:z(es ro beSuborned,and ſo to crave them to be Re-examin.ogto him 
ed, who after any ſpace may either forget the particulars , whereupon they ſlr Tobn 
have Deponed, or otherways may be Suborned by the Party, to alter theirſſr thereo 
Depoſitions : The Lords Found, that this and the like ReduQions were re-, Fath: 
ceivabley notwithſtanding of the Sentence given parte comparente 3 and there-Mhkfttment 


fore that they would try this Reaſon, if the Witneſſes were Suborned, and (whict 
had Deponed falſly i» prima inſtantia, and to that effect that they would Exaﬀ) by the 
not Mr 


mine the ſaids Witneſles thereuponzand Found thisA&ion was of the nature of 
a Reprobator - and becauſe there might be peril in the Form, to give way tc 
(ach Purſuits, where there were Sentences given upon Probation againſt Partic 
Compearing, if after tryal there ſhould be found no juſt cauſe to Infringe the 
Sentence,and tO Cohibite the Preparative, if any ſhould move the like Adior 
without good Grounds : Therefore the Lords Ordained the Reducer to Cc 


1 come 
1 ht tot 
was De 
7 of the! 
ired the 


fign 100 pounds to be given to the Party Defender in this Proceſs, in caſe af#bre!, $ 
ter tryal it ſhall be found, that there is no reaſon for this Acionz which Sun of the 
was modified, becauſe the Sum contained in the Sentence, was not far aboyWtr Liter, 
this Penalty,and alſo the Parties were but mean perſons; whereas if the SentencWW{ir the 1: 
had been a matter of more conſequence,the Lords would have modified a great{W''o lon 
er Sum for Penalty. Scot Clerk, bearin 

and 


Paterſon contra Baillies of Striviling, Eodem die. 

br Paterſon Purſuing the Baillies of Striviling, for payment of the Sum c 
J adebted tohim by the Laird of Abercairny 3 becauſe they being Charg 
ed to put him in Priſon, he being Rebel, they Dimitted him: And the Bailli 
Alledging, that he had a Protection under the Kings Great Seal, which w 
ſhown to them, and was un-expired : Likeas they were Charged upon t 
morroy immediatly after the E. of Marr's Burial, the ſaid L, of Abercairnyt 


ing then coming therefrom. he beingSiſter-bairns with the Defund, & then jt be | 
tually at the ſame, which was a probable cauſe to excuſe the Baillies, And ofi< ebai 
Party Replying, that the Protection cannot excuſe the Baillies, becauſe tt as Val 
fame hath an expreſs Clauſe inſert therein, Providing that the Party pay ! rvatio 
Annualrent to his Creditors, which not being done, the Protection becomlM" '2 bt 
void ; and which Clauſe was by the Meſſenger, who Charged the Baillies, In that C2 
mat to them,and who ſhew'd;that the Party had not gotten payment of his AWW "= Re 
nualrents, Likeas they were Charged to take him both for Principal and AWW. > 
nualrents. The Lords Found this Exception upon the Proteftion Relevant, d, an 
liberat the Magiſtrat, albeit it bore the Proviſion foreſaid 3 for the words Proper 
the Proviſion were only nakedly conceived,, viz, That the Party ſhould pay to It be A 
Creditors their CAnnualrents,but had no other word ſubjoyned thereto,appoiihit* Su 
ing the ſame toexpire,or tO be null,in caſe of not paying thereof;and the Zi it com 

e 


Found, that it was not the Baillies part, nor ofany other Inferior Judge to 
mine and Cognoſce, if the Party payed his Annualrents, or not3 neither \ 
there any tryal taken ifthe Partie had incurfed that Failzie, which might! 
put the Magiſtratsin mals fide; Andthis was the more ſuſtained,ſeing thet and F, 
ty was deſired tobetaken the morrow after the E. Marr's Burial, he being 
Kinſman, coming therefrom. : Scot Clerk. | 

L. Craigivar and his Donatar contra Aikenhead, Decemb. 4. 1635+ 


"He Laird of Craigivar and his Donatar,craving Declarator upon the 
b, rent of Mr. Adam Bothwell, of the Lands of Glencorſs, whereofCreig 


as lucceeding-in the' Lerd Saltouns Right,of whom theſe Lands were Holc ogad 
was Superior : In which Proceſs Mr. James Aikenhead, as Donatar tO the Kl;... GG 
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the ſame Liferent, ſeeking ſpecial Declarator thereon, Compeared, and op- 
ned againſt this Declarator of Craigivar*s, who claimed the (ame as pertains 
gto him as Superior, and that the King had no Right thereto, by reafon thar 
r, John Abernethie was Vaſlal of thir Lands to the Lord Saltown, and Proprie- 
r thereof, which Mr, John had Diſponed the ſame to umquhile Adam Both- 
i, Father to the ſaid Mr. Adam, and to the ſaid Mr Adam Heretably,by two 
{ftments, one to be Holden of the ſaid Mr. John,and the other of his Superi- 
; (which Infeftment granted to be Holden of the Superior, was not Confirm- 
4) by the which Charter Subſcribed by the ſaid Mr. Fob, granted to be Hol- 
not Mr. John's Superior, (viz. the Lord Saltoun, in whole place Craigivar 

1 come) the ſaid Craigivar and his Donatar Alledged, that the ſaid Mr. Jobs's 
joht to the Caſuality of Liferent, was altogether excluded,and did ceaſe, ſeing 
was Denuded of all &ight which he bad, both to the Property and Superios 
ot theſe Lands, Likeas the ſaid Adamand Mr. Adam his Son, who had ac« 
red the ſaid Right, as ſaid is, Diſponed the Lands Heretably to Adams 
bre//, Son to the ſaid Mr, Adam,to be Holden of the Superior, with Reſervas 
jn of the ſaid Adam and his Son Mr. Adam, Father to the youngeſt Adaw 
rLiferent, which Charter was Confirmed by Craigivar 3 within three days 
xr the ſaid Mr, Adam, whoſe Liferent was reſerved, was put to the. Horn, 
iſo long before he was year and day Rebel; by the which Confirmati- 
bearing the ſaid Reſervation, and by the remaining of the Literenter 
wr and day thereafter Rebe], the Liferent of theſe Lands ſo reſerved 
rained to him as Superior 3 and Mr. James Aikenhead, Donatar to the King 
be ſaid Lifercnt, Alledging, that the ſame pertained to the Kings Donatar 
| could not pertain to any other Superior, becauſe Mr. Adam was never Vaſ- 
Io Crargivar, neither by any Original Right, nor Reſignation, nor by Con- 
ation 3 and that Confirmation of the Right granted by Mr. Adaw to his 
, Confirmed by Craigivar,bearing the Reſervation of Mr, Adams Liferent, 
ot be ſuſtained ro make Mr, 4dazr his Vaſlal, except he had been his Vaſlal 
ore that Charter Confirmed, which cannot be ſhown; ſeing by the contrary 
was Vaſſal only to the ſaid Mr. Fobn Abernethie, & Held of him,and what-ever 
krvation of his Liferent was made in the Charter granted to his Son, Here- 
ly to be Holden of the Superior, and which was Confirmed by the Superi- 
that cannot make him his Superior; ſeing his Liferent was not conſtitute 
that Reſervation, but was lawful and ſufficient of beforez and that Reſer- 
In was only an Exceptionannexed to his Sons Fee, with which it was afe- 
&&d, and tranſmitts no Right of Superiority over his Liferent, but only to 
tProperty given to the Son, to be Holden ofthat Superior. And albeit it 
it be Alledged, that his Liferent would not fall to Mr. John Abernethie his 
yer Superior, in reſpe& that he might be Alledged to be Denuded of all 
jt competent to him by the Charter,granted to be Holden of MrFJobn's Sus 
nor, ”m= the ſame accreſceth to the King, ſeing there was no other Superior. 
me Corone,whereby he is juſtly repute Superior to all, when another cannot 
own, The Lords Repelled this Alledgance, proponed for the Kings Dona» 
and Found the Right of this Liferent pertained to Craigivar, whom they 
nd to be Superior to this Rebel, by this Reſervation contained in the Char- 
granted by the Father to his Son, to be: Holden of the Superior, and Con- 
ted by him which Reſervation ſo made, and Charter which bearsthe ſame, 
ly Confirmed, they ſuſtaiged as ſufficient to make him. bis Vaſſal, although 
Rebel had Right to the Liferent of before, and Found the Superiors Right 
'mrcjudged, albeit before his Confirmation;the Liferenter was Rebel ſome 
Ndefore, atd thar thereby no Right was acquired tothe King, the Superic 

» Confirmedlong befork the year expites? and within a Moneth the 
3 £ Fife 4 date 
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date of the.Char:er anted ro the Son, and fo the Supcrior was preferred tc 
the King, and the e Reſervation Found enough to make him Vaſſal. ARox 
Afvecatgy & Nicolſon, Alter, Stuart & Gibſon. Scot Clerk. Yid. 23. Janna 


whe! 
men 
jin{e1 


1624. Meldrum,, Feh. 16. 1631. Lo. Cranioun, 
Sutor contra Crawmond, December 5, 1535. - \ 
/Na Spuilzie and Eje&ion, the Dcfcnder Alledging, that the Husband to thi _ 
Purfuer. bad Renounced and Over-given the Landto the Defender, wher a Ir 
upon he was Entered to the Land, and the Purſuer his Relict was EjeGted and = 
it out of the Room, and Houles thereof, conform tothe Precept Dire and of th 
Execute by the Sheriff Officer, which was Proponed, and admitted to ProbafY jy :/ 
tion, to.Eleid the EjeQion. Likeas the ſajd Diipofition bore, : hat her ſaid Huſ 4 
band Dyſponed:the particular Goods contained inthe Diſpofition(and for Spui Live 
zZie whereof he was, Conveened) to the ſaid Defender, for fatistattion of thi 0 ne 
Farms and Duties, owing by him to the Excipient his Maft.r, according to Wl Allec 
preceeding Tack, Set to him by the Detender, the which Tack-duty wasre(W not / 
Ing unpayed divers years, as the faid Diſpoſition Propo: ts, Likeas the DefenliMl Writ 
der alſo Poynded the ſaids Goods by the Sheriff Officer, according to the kx e(p+ 
curion made upon the Sheritts Precept direct thereanent 3 which t xceptior nh 
Fig adwitted, to purge the Ejection and Spullzic, at the Adviſing of t y E 
aule, Fhe Parſuer Alledging, rhar the ſame could not be found proven, bY it was 
cauſe.the Diſp(iion. made by. the- Pur vers Huſband, Adduced to prove tf it "5A 
ſame, wasnull, bciag. a matter of 460 or 500 merks, and was only Subſcri»a ns 
by ove Notary which in a matter of ſo great importance againſt the An WM} s 
Parliament, cannot be. ſuſtained; Andalfo Alledged, that the Sheriffs Precefll hs 
ot Po\ nding. was nota Warrand to Poynd, and to purge the Spuilzie, exce 
botk theSheriffs Decreet, whereupon it was dire&; had been alſo pruduce M 
gcither were theſe ſufficient, although the ſame had been produced, to giv | 
arrand ro.Poynd, except the Letters hid been.granted and diretted by t the ſa 
ords.apon rhatSeatence, to proceed to Poynd, without which the Inferi ſtor, 
Joe could not Execute. his Precepr-of Poynding : Attour he Alledged, tl Flo 1 
oth the Sentence given. by. the Sheriff, if any. there was, whereby the i-xec Comp 
tion of the” Precept might be ſuſtained, and alſo the Precept and Ex: cuti by yer 
were all null, becauſe the ſame was Execute in the time of che 7 ill Vaca Ntereſ 
which is a Feriat.andcloletime, wherein a} Judgments ſhould ceaſe. All ey C 
Objeftions.and Alledgances were Repelled, and the Writ ſuſtained, and the The £, 
Ceptions found Proven ſufhcicntly-thereby-z for albeit the Diſpoſition had | iver,as 
the Sub(criptiga of oat Nuttar only for the-Party,yet it was found good, be duce tf 
made tor ſatritying o&the Maſters: Tack-duty, which was not' Alledged tg Gibſon 
payed,: and. propoſed!to (purge aSpuilzie : neither was there Found any 1,16, 
ciflity tw. have any.Wargang of: the-Lords Lerters,to prececd the Execution 
the. $ exiffs Preceps ob Poyndings Andalſo the Decree and Precept of Poyr F 
ivg were tuſtained, albeic they. weredoneinthe Twill Vacancey for the Pre | Pre 
was dated 26. Derember,' and the {4 me bore-the Deereet to be dared 24 Decg the oth 
the c 


ber ; la reſpe&.Interior-) uſed to fit fr uently, and *Mmiſter Juſtice 
thele times, apd it. were hard to Infringe and Annullall their proceedings de 
iatheſc-times; and this-was confidered,that it tended to purge a Spujlzie, w 

is.0:jous-: Ac'or. Johnitoun, Aler.: Craig. Scot- Clerk. Yid '7 December, 1 
Laxdscorara Dick, where the contrary ieems tobe done. | 


: 
' F,' of getheſ-contra Leſlie, De emb . 
. © 14 :og1rt t —_— 3 £1: 9 163 e. 

TF” Here heing 2 Submiffion made betwixt one Leflie on X to.2. 


in Jon who by his Detreec Arbitral following eherenpon, hav 
& oLger 


Deceragd the other puxy cqpay tothe ſaid Leſte, theSum ole pHrlGar Pope 
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whereunto ke having made the Earl of Rotheſs a Right, who Charged for pay- 
ment of the Sum; & the other Suſpending, that the Decreer Arbicral,which was 
inſert in the blank on the back of theSubm:ſſion was null, becauſe the ſame waut- 
ed Witneſſes, and ſo was againſt the AR of Parliament, which required the Sub- 
cription of the Party and of rhe Witneſſes, betore whom it was Subſcribed, 
otl erwayes that ir copld not makeFaithyftoi by the want of Witneſſes the means 
ol Improbation were taken trom the Party: This Reaſon was RejeRed,and the 
Decreet Arbitral Suſtained, ſeing the ſame was inſert in the blank upon the back 
of the Subm:ſon,and bore, that the ſame was all Written and filled up in the (ame 
by the Fudge Arbiter himſelf, to whom it was Submitted ;, and bore to be all his 
Hand Wris:Likeas the ſaid blank was Subſcribed by the Parties Submitters them- 
ſelyes alſo, & in reſpect it bore to be Holograpb, The Lords Found, that there was 
no nece ſity ro have Witnefles inſert thereinzneither was it reſpected thatit was 
Alledged,that the Argument of Holograph might well haye place to excuſe the 
not Achibiting of the Witnefles among Parties, where any Party had Written a 
Writ, whereby himſelf might be Bound; bur ic ought not to have like force,in 
reſpe& that any other than the Party himſelt might bind another Party,butin a 
Legal manner betore Witn«fles,at leaſt it ought tobe proven, that the ſaid W rir 
was Holograph,it that were Found to be ſufficient, as the Party contended,thar 
it was nor;which being Reaſoned and Proponed, as a Doubt among the Lords, 
it was Repelled,anc no neceſſity Found thereof,and the Decreer Suſtained,bear- 
In9 4s (aid is, ACtor, Stwart, Alter, Baird & Gibſon Clerk. Yid, December 
1, 1632. Hunter contra Haliburton. 


Rowan contra Wardlaw, December 12, 1635, 

R. DavidWardlaw having Compryſcd from Rowan ſome Lands, wheres 
| in Roway was Infeft,tor Debt owing to him by the ſaid Roway, and upon 
the ſaid Compryſing, he being [ntettzafter the Deceaſe of the ſaid Rowan his De- 
bitor, another Rowan Brother to the Defunc,as general Heir to their Father, 
who was Infeft in the ſame Lands, purſues tor Reduction of Mr, David Warlaw's 
Compryſing and Intettment + And the Detender Alledging, that the Puituer 
by verrue ot this Title of General Retour,as Heir to his Father, could not have 
ntereſt ro Purſue tor Reduction of his real Right of Compryſing and Intett» 
ment, except be had been ſpecially Served and Intetr per expreſſum in theſe Lands. 
The Lords Repelled this Alledgance,and Found this general Retour of the Pur- 
ſuer,as general Heir,was ſufficient ro give the Purſuer a Title & Intereſt ro Re- 
duce the aid real Right, and Suſtained the ſame, ARor, Bruce. Alter, M*gil, 
Gibſon Clerk. Vid, Feb, 4.1630,E. Kinghory and the Caſes there,* February 

11, 1635« Maire, February 7, 1634+ Gilhagie. 

Seaton contra Clerk, Eodem die, 

Y Contra betwixt Fohn Seaton of Achorty, and Mr. Robert Udney, it is 
Provided, that neither of the Parties ſhall take any Right of the Teinds of 
the other Parties Lands,and it any does, that the ſame hal] accreſce and belong 
the other Party,his Heirs and Succeſlors to his Lands; After which Contra& 
the ſaid Mr, Robert dney, then Heretor of the Lands of Tu[ichortie, Diſpones 
theſe Lands to Mr. William Barclay,who thereafter Diſpones the ſameto Mr, 
James Clerk Detender in this Action of Spuilzie, and who is Conveened tor 
Ppuilziation ot the Teind-Sheaves of the ſaids Lands of T#//ichortze,ſo acquired 
by Progreſs trom the ſaid Mr, Robert Mdney. The ſaid Mr, Robert the time of the 
Alienation, being Tackſ-man of the Teind-Sheaves,as alio he was Heretor of the 
Lands Diſponed, but neither having Diſponed his Right of the Teinds to the 
hid Mr. Wikia Barclay, to whom he (old the Lands,nor having made him Aſ. 
leney to that Clauſeofthe ContraR,made betore,as laid is, betwixt him and the 
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ſaid Fohn Seaton, providing therein that neither of them ſhould take the Right 
of the others Teinds of their Lands,and it they did,that the Right ſhould Fore. 
faulc to the other Party, And the ſaid Mr. Robert Udney,atter the Alienation of 
the Lands to Barclay, having made this Seatox Purſuer, Afſſigney to his Right of 
the Teinds of the ſaids Lands, ſo Diſponed by him,as ſaid is, betore which $e. 
toz having alſo Acquired new Tacks thereot trom the E, Mr;ſchal, and by ve. 
rue thereot Purſuing Spuilzie againſt che Detender,and he Dcetending with the 
Clauſe foreſaid ot the Contra, Alledging him to be Succeſſor toMr, Robert 1Ug. 
ney inthe ſaids Lands; And the Clauſe being conceived in tavours ot his Succeſ. 
ſors per expreſſum, it muſt accreſce and be profitable ro him,8& muſt Liberat him 
from Spuilzie : The Lords Repelled this Alledgance, and Suſtained the Aion 
of Spuilzie,in reſpe& the Detendernor his Authors, was not madeAſſigney by 
Mr. Robert Udney to that Clauſe of the ContraRt,the time when the Heretabſe 
Right of the Lands was Diſponed z For as Mr, Robert '/dney, who Diſponed the 
Land, might have Purſued the Defender,6r Barclay his Author tor the Teinds 
thereot,ſo might the Purſuer his Aſſigney to his Right. Likeas they Found that 
the ſaid Mr, Robert might Diſcharge that Clauſe of the Contract to the Purſyer, 
notwithſtanding that he had Sold cheLand before that Diſcharge,to the Exci- 
ients Author, by the which preceeding Alienation of the Land, the Defender 
Alledged, that he was in his place as Succeſſor in the Lands to him and ſo Al« 
ledged that he could do nothing thereatter to his prejudice, in reſpect of the 
Clauſe forelaid, Which the Lords Repelled,as ſaid is, ſeing he was not made Af. 
figney to that Clauſe, nor to no Right of the Teind which he then had, and 
the Action of Spuilzie was Suſtained, 
Maxwel contra Wright, December 16. 1635: | 
Lexander Maxwel having Compryſed the Lands ot Wrixgly from Ker of 
: Redpath his Debitor, in Fanuary 1632,and being thereupon Infett by pub- 
lict Infeftment upon the 24 of March that ſame year, and Purluing tor the Mails 
and Duties of theſe Lands, Fames Wright the Defender Alledging a prior Infett- 
mentin 4x» 1630, granted to him, to be Holden of the Granter, viz, the 
ſaid Ker of Redpath, tor moſt onerous and juſt Caulies, which albeit Baſe, yet 
was for 3 true and juſt Debt,and done in anno 1630. long betore this Parties Pub= 
lick Right, by vettue whereot he Alledged and Claimed preference, in reſpect 
of Anteriority, and that he had become in Poſſeſſion of the Lands, by vertue of 
his Right, by puting one of fix(core ot Sheep, and fixteen Kine,and ſome Yeld 
Goods, of his own proper Goods, and by Conducing and Hyring of Herds for 
keeping of them, and paying the Herds their Fees, and it being a Graſs Room, 
this ſhould be Found ſufficient Poſſeſſion, tor whatever Corgs wete thereupon, 
he could not have more Poſſeſſion than of the Graſs, ſeing before the Acquiring 
of his Right the Corns were Sowne on the Ground, ſo that he could not have a- 
ny other Poſſeſſion of Labouring : Likeas, when he pur on his Goods, as ſaid is, 
his Debitor being then Poſlcſlor, he removed offall his Goods, and Sold and Dif- 
poned thereupon, and made the Ground void and red to the Defender, and the 
next year he Arreſted in the Tennents hands their Farms, and obtained there- 
upon Necreet againſt them, which is all the Diligence that could be dene, ſe- 
ing this Purſuer had neither done Diligence, nor recovered any Poſlefſion, by 


vertue of his Publick Right : This Alledgance was Repelled, and the Pur-1 


ſuers Publick Right upon the Compryſing Suſtained, and preferred to the Ex- 
cipients prior Bale Right, in reſpect that the Purſuer offered to prove, that 
Ker of Redpath, their common Debitor, remained in continual Poſſeſſion ot the 
whole Lands, notwithſtanding ot the Excipients Right, continually to the time 
ofhis Compryling,and had his own Goods Paſturing tkereuponzand whatever 
alledged Goods the Detender had thereupon , the ſame cannot be aſcribed as 2 


Poſſeſſion to maintain his Right, ſeing he had the like Poſſeſſion by tollerance, 
- or 
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or only by overſight ſrom Redpath,divers years before ſo that he continuing thac 
Game Poſſeſſion which he had before only in tollerance, as ſaid is, cannot be a- 
ſcribed to his Inteftment : Likeas he did nothing upon his Infefrment,to make 
the ſame ſubſiſt in Law, betore the Purſuers Compryfing and Infetrment, as he 
ought;for he might have made Warning to the Deditor, his Author,or to the 
Tennent to Remove 9gainſt the next Whitſunday, which he did notgand his Ars 
reſtment and Decreet cannot be reſpected, being all after his publick Right, and 
(o can derogat nothing to the Purſuer. This Reply was Suſtained to prefer the 
Fublick Right, albeit no more was done upon the ſaid Publick Right before this 
Purſuit, Actor, Nicolſon & Dunlop. Alter, Gilmore. Gibſon Clerk. 
Kerth and L, Glenkindre contra {[rvin, December 23, 1635. 
Lexander Irvin of Fortefe, being obliged by Contra, betwixe him and 
Patrick Gordon of K incraigir, to grant to him in his Name, but to Pa- 
pick Keiths proper uſe, two Bonds, the one of 400 Merks, the other of 500. 
In which Contra@& the ſaid Patric! Keith 1s alſo bound to Deliver to the ſaid 
flexander Irvin certain Bolls of Victual, according to whfch ContraGt the ſaid 
Alexander lrvin, having Subſcribed the faid two Bonds to the ſaid Patrick Gor- 
dov, wherein norelat'oa was made to the ſaid Contract, nor bore, To be done to 
the bebove of the ſaid Patrick, but two pure and fimple Bonds of borrowed Mo- 
ney, to which two Bonds the ſaid Patrick Gordon having made Keith 8 L.Glen- 
kindie Aſſigneys,and they Charging thereupon the ſaid Alexander Irvin to pay, 
he Suſpends upon Compenſation of the Victual, owing by the ſaid Patrick Keith 
tohim, conform to the ſaid ContraF,which was the ground of the Bonds, where- 
upon he was now Charged, and which Compenſation he Alledged, ought to 
te received againſt thir Alligneys, as it might be received againſt Keith his Dee 
titor, or againſt Gordon their Cedent, who Acquired the Right of the Bonds,al- 
beit in his own Name, yet to the behove of Keith, as was appointed by theCon- 
traR: and albeit the Bonds be pure and ſimple, and neither make mention,that 
they are given to the behove of Keith, nor yet depend upon the ContraR, 
whereby it was Alledged, that this reaſon of Compenſation cannot be received 
wainſt theſe Chargers, who are true Creditors to Gordon, and who ſeeing the 
Bonds in their Debitors Name, and to be ſimple, not afteRed with any quali- 
ty or condition were in, bona fide to take Aflignation therero,8& ought not to be 
prejudged by any other Bargain, betwixt this Suſpender and the Cedent; Like- 
s they Alledged, that the by ge cannot be reccived againſt them, who 
we Aſſigneys, for a true juſt Debt owing to them,and fo much the rather, be- 
cauſe the Debt owing to the Suſpender by Keith, is only Liquidat, ſince they 
were made Afſigneys, and lince their Charges Execut thereon, and fince the 
time that they obtained Proteſtation againſt a prior Suſpenſion, raiſed in this 
lime matter: notwithſtanding of which Alledgance, theLords Found the Rea« 
ſon of Compenſation Relevant, as well againſt the Aſſigney, as againſt the Ce. 
dent, and Found it would have Militat againſt the Cedent, as if Keiths Name 
had been inſert in thir Bonds, in reſpe& albeit the Bonds were ſimply made to 
Gordon, yet the ſame behoved to be reput, conform to the Contract, to be made 
to the uſe of Keith, who was the Suſpenders Debitor, ſcing it could not be 
Qualified,that there was anotherCauſe, whereupon the ſaid Bonds were given to 
Gordon the Cedent ; and albeit the Debt was Liquidat fince the Charge, yet 
the Compenſation was Relevant, feing the Debt was Exiſtant before the Afſig= 
nation, and was contained in the ſame Contra, which was the Ground where- 
upon the faids Two Bonds depended, as faid is. Ator, Nicolſon & Davidſon, 
Alter. Gilwor, Gibſon Clerk. 
Oliphant contra Tennents, January 19. 1636. 
Ne Patrick Oliphant, upon anlofeftment of Annualrent granted to him bySir 
James Oliphant, Purtoing the Tennents of the Land for Poynding of the 
Gggge 2 Grounds 
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It was Found by the Lords, that no Proceſs could be granted in this Action, 
nor the like caſes ( as was Alledged in this Proceſs ) while the Party, viz, were 
Summoned, whoin the time of the Raiſing of this Summons, ſtood Heretably 
Infeft in the Lands Lybelled; neither was the Reply reſpected, whereby the 
Purſuer Replyed, that he needed not to Summon him, ſeing his Heretable 
Infeftment, is but a baſe Infeftment, granted to beHolden of the Giver, and 
was not granted by the Immediat Superior 3 ſo that the faids Heretors Right 
being only made by a mediat Superior, he had no neceſſity to Summon him, 
but it was enough to Summon the Perſons, who were Heretors by Inteftment 
from the immediat Superior, which Reply was Repelled; and the like necefſi. 
ty Found to cite Heretors from the imediat Superior, as theſe who were [n. 
feft by the Immediat, ſeing their Seafins were alike extant in the Publict Re. 
giſter, Actor, Cunninghame. Alter, Oliphant. Hay Clerk, Yid. Feb. 1. 1631, 
Gilb. Williamſon. &c. 
*Mccaula contra Watſon, Eodeme die, 

He Husband of an Heretrix of a Tenement of Land inFdirburgh,who ſur- 
| viving his Wife, had theRight and benefit of Curiality comperent tohim, 
and who ſurvived his Wife 3o years after his deceaſe, during all which time, 
henever claimed the benefit of his Curiality, but was filents after his deceaſe 
the Executor Confirmed to him purſuing Mcaxla, who had bought the Land 
from the Heir of the Heretrix, and who all this time had by vertue of his Kight 
foreſaid, Intrometted with the Maills of the ſaids Lands, for retounding of the 
Mails ſo intrometted with by him; and he Alledging, that the Curiality never 
being ſought by che Husband, during the ſpace foreſaid of Zo years at leaſt, 
which ſpace he outlived after his Wifes deceaſe; it muſt be prefumed thereby in 
Law, that he tac:t2 had Renounced and quitted that Benefit, and that the faids 
bygone Mails being Fru@us bona fide percepti & conſumpti, by vertue of a Right 
never interrupted by the Husbands ſelf ; Therefore the ſame cannot be craved 
by any, as either Heir or Executor to him his Right being only a Perſonal 
Priviledge, competent allenarly to himſelf to have ſought it, if he pleaſed, anc 
not having done it, it muſt expire with bimſclf: even asif a Lady Tercer, whe 
had Right to claim her Terce, ifſhe had deceaſed, never having ſought it, not 
being Served nor Kenned thereto, her ExecutorsorHeirs could neverhaveRight 
after her deceaſe, to claim the ſame; and the otherParty Anſwering, that thi 
was ſuch a Right competent to the Husband, that needed no other Title, or De 
clarator, batbelenand to him hoc nowine, as Husband, and fo being his Proper 
ly it muſt pertain to his Executors,even astheDuties owing to aLiferenter per 
tains after the Lif. renters deceaſe, to the Liferenters Executors, which muſt be 
alike here,the Husband being a Liferenter by the Law of Scotlayd without any 
other Title: and the living of the Husband fo long, and not claiming the ſame 
could not have prejudged himſelf, if he had claimed it any year before his de 
ceaſe,for all the bygones wherewith he had Intrometted, to ſeek the years pre 
ceeding , and ſoitmuſt be als proper to his Executors as to himſelf; and t 
fimilitude of a Terce holdsnot, becauſe the Lady, who might pretend the Right 
never beingServed norKenned, would nothave had Right in her own time top 
ſue therefore her ſelf, and far leſs her Executors could do the ſame, ſcing the 
1s required a Brief out of the Chancellary, and aKenning by the Sherif for he 
Title; but here there is no neceſſity of a Title, but only chat he was Husband 
and for the Huſbands Ceſlation, he was all that ſpace out of the Countrey 
The Lords Found the Alledgance Relevant, notwithſtanding of this Reply fo 
they Found, that this Courtefie being a benefit competent to the Huſband, whe 
ſought not the ſame, conform to the Law and conſuetude of this Realm, there 


fore his Executors could not ſeek the ſame, ſpecially after ſo long a time, " 
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he Mails of the Houle Lybelled were up-lifted and ſpent,by vertue of an Here- 
able Title, never Interrupted within the ſpace of the years acclaimed, and 
therefore Aſſoilzied. Attor. Stwart & Sandilards. Alter, Nicolſon & Mcgil, 
Gibſon Clerk. 


Temple contra Lady Whitinghame, Fanuary 20, 1636, 
He Lady Whitinghamein her Widow- head having granted a Bond of 2200 
merks to Patrick Temple, which was all Written and Subſcribed with her 
own Hand,which being defired by the ſaid Patrick by way of Acion,to be Re- 
ciſtrat againſt her,and againſt the Laird of Preſfoun her ſecond Husband, upon 
rhom ſhe was Married after thedate of the (aid Bond, The Lords Afſoilzied the 
Laird of PreffounsEſtate from all Execution which may tollow againſt him there- 
won, curing his Lifetime, becauſe the ſaid Bond wanted Witneſſes inſert there- 
in,neither was it admitted toSuſtain the Bond, that the Purſuer offered to prove, 
that it was all the Ladies proper Hand Writ,and offered to prove it by the La- 
ties Oath, and alſo by others who knew her Hand Writ, And alſo tho he Re- 
xlyed, that there could be no ſuſpition of antedating of the Bond, as if it. had 
jen made fince her Marriage, becauſe he offered ito prove the real Furniſhing 
nade to her, which was the cauſe of the Bond, and alſo by divers Miniſters, and 
ither famous Witneſſes who ſaw the Bond before the Marriage: 4nd as this Bond 
ns g00d inLaw before the marriage, ſo of no reaſon could her ſubſequent Marri- 
ve prejudge the Bond 5 Which Reply was Repelled, and the Alledgance of 
Nullity of the Bond Suſtained againſt the Husband, which againſt him was Found 
night not be Supplyed to receive any Execution, either againſt his own Goods, 
tt his Wifes, during their living together,albeir the Purſuer offered to Reftri& 
the Purſuit to the Goods only pertaining to the Lady ,which was retuſed, but 
nejudice alwayes to take the Ladies Oath, tor this effeR ogly, viz, to work 
zainſt her ſelf, in caſe ſhe ſurvive her Husband,or againſt ſuch Goods as might 
be found properly to belong to her at her Deceaſe, and no further, Ator;Craig. 
Alter, Gilmor. Gibſon Clerk. 


Contis contra Coutis, Fanwary 21, 1636, 

A Mafter purſuing his Servant for payment ot the prices of Beer and Ale, 
which he laid in,in his Houſe and Sellers, and which was vented and run 

by the Defender, and which was Lybelled to be reſting and owing for the ſpace 
oa year together, at leaſt ſo much was owing as extended to 500 merks; and 
tbeing queſtioned, if this ſhould be proven by Writ, or Oath of the Defender, 
or it it was probable by Witneſſes, The Zords Found,that the Lybel being ta- 
ken together, viz, that it was reſting, owing, ſhould beproven only by Writ 
or Oath of Party z Foralbeit the laying in of Drink by the Purſuer, and the 
Defenders Venting of it might be proven by Witneſſes, yet that it was ſo long 
owing unpayed, was Found ought to be referred to the Defenders Oath; for in 
Caſes of this Nature betwixt the Maſter and Taverner, it is preſumed that they 
make their ComptsWeekly or Nightly,and ſo they are in uſe to dorNeither 1s 
itlikely that theMaſter would have ſuffered his Servant to go out of his Service, 
and to ſtay ftill in the Town of Edinbargh, where ſhe remained ever fince, and 
not all this time to have craved her theretore, there being three quarters of a year 
fince ſhe left her Service,during which-ſpace he never challenged'her,while now 
that he intented this Aion, to meet a Purſuit, which ſhe had before moved a- 
cainſt him tor her Fees, in reſpe& whereof it was Found probable,as ſaid is. As 

Qor, Craig, Alter, Gray, Gibſon Clerk, 

Buchannan Miniſter contra his Parochioners, Zodem die 
R. George Buchannan Miniſter of Kirkpatrick, Purſuing the Parochioners 
M forSpuilzie of the Viccarage Teinds 3 The Zords Found this Alledgance 
Gg8883 Fe 
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Relevant , that the Intrometters conveened bruiked by Tollerance of the ip; W$ubjeRt 
pearand Heir, to an umquhile Tackſman, who had Tacks for Terms to run, tereſt tc 
the years Libelled; and Found no neceſſity that the Granter of the Tollerance Wicit by 
ſhould Alledge, that his Author was Served and Retoured Heir to theTackſman, Wed agai 
ſeing as theappearand Heir might himſelf lawfully bruik, ſo might any haying Wwurn co 
Tollerance from him,for thereby ineftet he was Heir Paſffive, but this Tolle, Mihe whi 
rance was only Found probable ſcripro, and not by Witneſfles, Yid, March z, Wc Inte 
1626, Douglas. February 14, 1623, Grahame, ſaes » | 


La, Borthwick contra Ker, Fannary 26,1636, Repellc 
He Lady Borthwick as being Infett by her umquhile Husband in her Life. W%!'" 
f rent Lands, Purſues Sir. ark Key her Brother,for payment to her of M***" / 
the Mails and Duties of the ſame, wherewith he had Intromerred, tor theſe tyy Poſlefſ 
years and an half, immediatly ſubſequent after her Husbands Deceaſe, and pre. Poſſe (M1 
ceeding the date of this Summons and ARion;and to hear himſelt Decerned to fre rhe 
pay the ſame in all time coming, conform to the ſaid Literent xight: Andthe by the 
Defender Alledging, that the Summons could not be Suſtained in that part, where]W'***!V< 
the Detender is crayed to beDecerned co pay intime rocome, ſeing it is againt]W'”** t 
the ordinary Form and Cuſtom, that ſuch Sentences ſhould paſs in this caſe, by-paſt 
craving perſonal payment ot Duries ot Lands tor years tocome. T he Lords Found, thee wi 
that this Action could not be Suſtained in that part for years to come, ſing th ppt 
bygone years might well be craved, becauſe of the Detenders Libel'd Intromiſſ.W'229'"! 
on therewith,and 5» time coming could not be craved z unleſs it were proven and "at 
Libelled, that theDetender had ſicklike intrometted therewith, which albeit the je flat 
Purſuer had offered now at the reaſoning of the Caule to prove, for all the ye 
incerveening fince the date of the Summons unto this time of the Diſpuration 
yet the Lords Found it could not now properly be taken in,nor received, ſeing 
they could not of reaſon take more under their conſideration, than that which 
was at the date of the Summons Libelled,to have been intrometted with by the 
Detender, and that did only extend to the bygone years before the Summons 
For albeic Purſuers in m:ny Caſes crave a!ſo Sentences for time coming, year! 
after the Summons (asin real Purſuics,really ſought tor poynding of the Grounc 
for an Annualrenc, and ficklike others, and alſo in ſome Perſonal Purſuits, 
when Parties upon Contrads are perſonally obliged to pay a yearly Duty, or 
in Tacks and ficklike) yet it was not alike here, where Sentences could not tol 
low, but upon tryal ot a Deed de fa#o, which behoved both to be Libelled, ec 
have been done before the Intenting of the Cauſe, and behoved alſo to be pre 
ven, as that the Party Laboured theſe years acclaimed, which behoved to be 
aſt, andnot tocome, Yet nevertheleſs the Lords Suſtained this ſame Purſuic 
or times to come (albeitnot for ſpecial = vawpe} et for a Declarator of the 
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Ladies xight, that ſhe might be Found to have right generally ro the Mails of N 
the Lands,conform to her [nfeftment, during her Litetime, the Terms of pay J tc 
ment being bypaſt: And the Ladies Seafin being quarrelled for the Lands of Heir to 

as not 200d to give her Action for theſe Lands, ſeing the ſame Seafin was not] is /ucr 
taken at theGround of theLands, but only was taken at theGround of the Lands} Lads : 
of which ly e; diſcontigue from the ſame,for which he Exceprs,that they}{Which c 
are of a different Holding, the one being Holden of the Kirk, 8 the other Landstte firſt 
of the King : And the Purſuer Replying, that her Seaſin was.taken at the place, baving 
which in her Husbands Charter granted to her, he had appointed to ſerve for all twas A 


the Lands therein contained,and which Charter was Confirmed by the King, bis Cre 
whereby his Majeſty(who had the only intereſt ro quarrel that Union & oy ſed t 
nation of the place of Seafin) hath allowed thereof, The Lords Repelled the A - Yherew 
ledganceyand Suſtained the Seafin tor the Lands quarrelled,in reſpeot cheKings died at 
Confirmation : For albeir no SubjeR may make an Union, yet Deng _— Donata 
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eghje&t, and Confi: med by the King, that took awayall other Parties privat In- 
teieſt to Oppone to itz Thereafter ir being Alledged, that Sir Mark Ker was Ith- 
fett by a publick Intetcment in the Lands Libelled, upona Compryling Deduc- 
ed againſt the Lord Boythwick, her Husband and Author, tor not payment of a 
gn contained in a Bon given to the Excipient by the ſaid Lord Borthwick,to 
the which Bond che Lady had conſented ; and albeit the ſaid Bond, Compryſing 
1: Intetement, be all poſterior tothe Ladies Infefrment, whereapon ſhe now Pur- 
ſacs , in relpe& whereot the Purſuer Alledged that the Exception ought to be 
Repelled z Likeas ſhe Alledged, the Bond Alledged Subſcribed by her; to be 
wilin Law,done by her fante Matrimonio,and ſo not Obligator : Yet the De- 
knder Alledged,that by vertue of that his publick Right, he having become in 
Poſleffion of the Lands in her Lords Liferime, and keeping and continuing that 
Poſſe ſion alſo after his Deceale, during the whole years & Terms acclaimed,be- 
fore the Intenting of thisCau(ſe, without any interruption thereanent made to him 
ty the Lady, he ought not to Reſtore the Fruits thereof, which were bona fide 
tceived by him, by vertue of the faid Title, and are now conſumed, The 
Lirds Found this Exception Relevant, to Liberat the Defender from theſe years 
y-paſt betore his Citation, in reſpeR of his Publick Inteftment, ſtanding Clo-« 
te! with Poſſeſſion for thir Duties , qui ſunt fruitus bona fide percepti & con« 
bmpri,ay to the time toreſaid of the interruption by the ſaid Summons,notwith- 
inding of the anteriority of the Purſuers Right, And ic being turther Replys 
& that the Detenders Intettment and Poſſeſſion Alledged,cannot make him bo- 
ue fiaei poſieſfor, becauſe the lame is Reduced ab initio, at the Inſtance of | 

Creoit-1r to the Lord Borthwick,by reaſon ot an Inhibition, Execuce againſt 
the ſaid Lord Borthwick. betore the g:ving ot the Bond to Sir Mari,which is the 
gound ot his Compryſing and Intetement;, Which Inteftment, albeit ic may ap- 
jar that it may Convaleſce whenſoever the prior Creditor Reducer, ſhall be 
pyed of the Sums in his[nhibicion, yer whilethe ſame be payed, the lofetrment 
remains,and is null,and cannot be maintained as a lawful Citle to the Defender, 
phereby to bruik. The Lords Found the Exception Relevant, notwithſtanding 
of this Reply;tor they Found, that that RecuRion art a prior Creditors inſtance; 
won this preceedingInhibition,could not hinder theDeteader, butthat he might 
bwful.y uſe his Inteftcment againſt any other perſon, ſpecially to Detend his Poſ- 
kſioa, tor the bygone Duries forelaids againſt bthers, who could pretend no 
tight nor [ncereſt co that Inhibition, Ator. Nicolſon & Dunlop, Alter, Advoca- 
ts. & Hope, Hay Clerk,Yid. March 21,1637. Las Manderſtos for bona fides, & for 
this of the Union, Yid, Fanuary 16,1623,Aitkinand the Caſes there cited;and 
br the bone frdei pofbeſffor, March 2,1637, Keith, ; 


Straton contra Shirnfide, Fanuary 27, 1636, 

Ne Straton Puriuing Alexander $hirnſide. Son to umquhile L, Eaf#nisber) 

tor payment ot 500 merks adebted by his Father, as behaving himſelf as 

Heir to ym by Intromiſhon with his Heirſhip Goods, or as Succeſſor to him T- 
Iulo [cr ati vo poſt contrattum adcbitum, in ſo tar as he was Infeft in his Fathers 
Lands atter the [Date of this Bond Libelled, granted to the Purſuer , upon the 
which cwo Alternatives,the Parties being heard ro Diſpute, The Lords Found 
the firſt Purgedgand that he could not be ſubje to pay the Debt Libelled,as be= 
taving himielt as Heir, by Intromifſion with his Fathers Heirſhip Goods, feing 
twas Alledge i,that his Fathers whole Lands were Compryſed trom himſelf by 
bis Creditors, and the Legal Reverſion Expired before his Deceaſe, whereby he 
ſed to be Bro, and conlequently could not have Heirſhip, by Intromiffion 
Fherewith any could be Conveened as Heir :, Likeas it was Alledged, that he 
died at the Ho:n,and his Gift of Eſcheat was Gitred,and Declared, whereby the. 
atar would have Right to all the Moveable Heirſhip z Which two Excep»- 
Ggg88 4 rions 
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tions were Found Relevant to Purge that firſt Alternative, and for Purging of 
the other,where he was Conveened as Succeſſor by the foreſaid Lnfettment grag. 
ted to him, he Alledged, that that Infefrment was Reduced i» foro contentioſp 
by a Creditor to his Father, which Creditor had Compryſed the Lands, Any 
it being Replyed,that that ReduRion cannot make the Defender to ceaſe tobe 
Succeſlor to bis Father,in ſo far as ſince the ſaid Sentence of ReduRion, he had 
received great Sums of Money to Ratifieand Approve the ſaid Decreer;and fe. 
ing he had gotten ſo great Sums, quocwnque nomine the ſame were given, yet in 
effect and in truth che ſame being given to him, who was appearand Heir of the 
Debitor, and for no other cauſe, but under the name of an At Compoſed and 
Accorded to,tor the purpoſe to Detraud the Debitor, albeit it was truly given 
to Renuace all his Right, & to Ratifie the Compryſers Heretable Right, there. 
fore he behoved to be Repured Succeſſor, The Zords Found this Alledgance al. 
ſo Relevant,to Purge the Alternative, and in reſpe& thereot thar he could ngt 
be Conveened as Succeſſor, notwithſtanding of the Reply, which was not re 
ſpeed, but was Repelled tor in effe&t what Money was Alledged given to the 
Defender,to Ratifie the Decreet of Redution of his Right, was in ette& Receiy. 
ed & Delivered, that he might not beReputeSucceſſor,likeas if be had Kenunced 
to be Heir, and had received Money to Ratifie that Renunciation, he could 
not be Found to be Heir thereby; And the Lords Found,that it the Creditor 
Purſuer could qualifie any prejudice, which he could ſuſtain by the Detenders 
Ratitying of the Decreet Reductive,and that there was any Ground ſubſiſtingin 
his Perſon,whereby his Heretable Right might be Suſtained, and the Decteet 
ReduRtive taken away, from the which he is Debarred by the Detenders x2tifi. 
cation of the Sentence ReduRive, eo caſu T he Lords would conſider thereot 2s 
a Reaſon, which might make the Defenders lyableto the Creditor; bur 11 tha 
coul1 not be ſhown (as it was not ſhown by the Purſuer) then the Right Com- 
petent to the Defender is yet ſtanding to the fore, untaken away, and may be 
ſought for, and claimed by the Creditor, after what Legal manner he thought 
moſt expedient, whereot the Lords thought that in Reaton he ought got to be 
prejudged, id. February 10,1642. Fohbnffon, , 

Hamilton contra the F, of Buccleugh, Eodem die. 
Rancis Hamilton Purſuing a ſpecial Declarator of the Mails of the Landso 
pertaining to Robert Eliot, Intrometted with by the Earl of Bus 

clengh : And he Anſwering, that he being Superior of the (aids Lands to theſaid 
Robert, and the ſaid Robert being year and day at the Horn unrelaxed, the ſame 
_ to him by his ſaid Kighr of Superiority, And the other Anſwering,that 

e ought to have done Diligence to have obtained Declarator upon his Literent 
as Superior; for albeit he might have Right, if he had Purſued theretore, yet he 
could not intromet wr brewi mans,nor ſtay the King's Donatar,who claims 
as fingle Eſcheat, the Duties owing the time of the Horning - And the Deten- 
der Anſwering, fruſtra petitur, quod mox eſt reFitwendum ; tor whenever he 
intents Declargtor therefore, he will evi the ſame, and force him torender the 
the ſame back agiin, The Lords Repelled the Alledgance,for they Found, that 
the Superior could not hinder this ſpecial Declarator, at the Kings Ponarars In- 
ſtance, except that he had Intented ARion and Declarator thereon, ARor, Cr4/g 
& Hart, Alter, Nicolſon. Gibſon Clerk. 


Intro 
P:ob 
Prov 
ſatri3 
Dweli 
the ol 
Stoup 
with | 
of the 
or the 
latror 
(ation 
Debt, 
AQor 


rage, 


J Purſue 


T he Decif,ons of the Lords of Seſſion, 1626. 79} 


Intromiſſatrix with her Goods and Gear, which Summons being admitted to 
P:obation againſt her, (ſhe not Compearing) The Lords Found the Summons 
Proven againſt her, and Decerned againſt her hoc nomine as Univerſal Intromife 
fatrix,albeit the Probation bore this only,and no more,viz, That the two Siſters 
Dwelt together in a little Houſe, where the ſaid Siſter died, atter whoſe Deceaſe 
the otherSiſter the Defender, Intrometced with a little Timber-Bed, and a Pine- 
Soup ,whichpertained to the DefunR, and which the DefenderSold,8& all where< 
with the Intrometted were not worth ſo much Money,as would pay aTermsMail 
of the Houſe wherein they dwelt,and would not extend to fix or ſeven Pounds, 
or thereby, Which the Zords Found ſufficient ro make her lyable as Univerſal 
Intromiflatrix, ſeing no Party compeared to propone any Defence of Hypothe= 
cation, of the ſaid Goods to the (aid Heretor tor the Houſe Mail, albeit the 
Debt, for which the Defender was Purſued, exceeded hundreth Pounds, 
AQor, Mowat, Alter, Gibſon Clerk, Yid, Fannary 12,1633, Bruce. 


Edmiſton contra Sym and Skeen, February 10, 1636. 

Ne Edmiſtion, and Rutherfurd her Daughter, purſuing ReduQion and Im- 
() probation of a Bond made by umquhile Alexander Sym, Rutherfurds Huss 
band, to Mr, Alexander Skeen, of 3000 Merks, as done after the ſerving of In. 
hibicion, uſed by the ſaid Aliſon Edmiiton, Mother in Law to theſaid Alexander 
Sy», and by the ſaid Anna Rutherfurd her Daughter, Spouſe tothe ſaid Alexand- 
er Sym,raiſed upon their Contra of Marriage; wherein the ſaid Mr, Alexander 
Skeen Compearing, and Alledging, that the Wife, nor her Mother ( for the 
Husband was called as Defender in this Proceſs, for his Intereſt ) had no In- 
tereſt tro Reduce, or Improve this Bond, upon this Groun4 lybelled, as that it 
k falſe in the date thereof, ſeing it bearsa date before the Inhibition, albeit the 
Purſuers offered them to Improve the ſame in data,being as they Alledged,done 
ifter the Inhibition for Eleiding of the which Intereſt,he was content that the 
faid Pond ſhould be Holden as done after the Inhibition , and that the Inhibi- 
tion ſhould not be prejudged thereby,nor yet the Purſuer her Contra@ of Mar- 
rage, nor no head therein contained, The Lords nevertheleſs Found, that the 
J Purſuer might Improve the Obligation in the date thereof, which being ſo Im- 
proven,they Found,that it ſhould fall iz 20tume,& that it _ not to be reſpeR- 
&d, as a Bond madeafter the Inhibition, nor of any other date than it bore,quie 
quod non eſt verum de data,quame pre ſe fert, praſumitur non eſſe omnino verum,nec 
alo tempore fuiſſe geſtum. Hay Clerk. Yid. March 29, 1626. Keith. 


Myrray contra Sinclar and Meikle, Eodeme die. 

Ne Named Murray, being Served and Retoured Heir to umquhile 
Murray, whereby he claimed Right to certain Bonds and Obligations 
made tothe Defun, to whom he was Retoured Heir, and purfuing the Haver 
of the Writs, for Exhibition, and Delivery of the ſame Writs, as belonging to 
tim as Heir, and having made another fwrray Aſligney thereto, which Af- 
lpney purſuing for the ſame, the Defender Alledged, that this Retour could 
got furniſh this AcRtionto the Cedent himſelf, and conſequently not to this Af- 
lpney z becauſe he referred to the Cedents own Oath, that he was not Atting- 
ent in no manner of degree of Blood, by no kind of diſtance,to the Defana, to 
whom he was ſerved Heir, and referred alſo to the Aſſigneyes Oath, that he 
knew the ſameto be true; And it being Anſwered, that this ought not to bere- 
ceived ſo ſummarily, by way of Exception againſt a Retour paſt the Chancel- 
, which is a Sentencepaſt upon the Oaths and Conſciences of 15 ſworn Af- 
hiſers, but ought to betryed by a Legal and Ordinary way of Aion and Pro- 
ts of Error. The Lords Found the Alledgance Relevant, and received the 
line in this place, to betryed by the Parties own Oath, which they Found to 
te ſach a manner of tryal, asthe Party ape could nor decline himſelf; _ 
H hhh that 
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that there wasno necefſlity, in reſpet thereof, to Intent another Proceſs of Re. 
duction, or Error, where the Party hinifelf was Judge. AQtor, Alter. Gib. 
ſon, Hay Clerk. Vid. Feb. 16, 1627. Coloil, July 3. 1628, Maxwel, 


Sibbald contra Wallace, February 11. 1636. 
Ne Mr. |Wiliam Sibbald purſuing the Relic of Mr. Alexander Sibbald,why 
was his Brother, to hear a Reaſonable Modification Dc cerned to be given 
to him, as Heir to his deceaſt Brother for his Aliment, out of 400 Merks year. 
ly, whereof ſhe was Liferenter and ConjunR:- her with her Huſband, tromthe 
which Purſuit the Lords Afloilzied the Defender, becauſe it was neither foun- 
ded upon Law, Equity nor PraQique, ſcing the Relict had only Infettment «f 
400 Merks of Annualrent yearly, whereof 200 for the Annualrent of 2000 
Merks given with her in Tocher to her Husband, and the other 200 Merks wa 
for the like Sum, which her Husband by her Contra&t of Marriage, was oblig. 
ed to furniſh,effeirand to her Tocher received by himy no part whereof the 
Lords Found could be allotted to the Purſuer, for his Aliment, he being 
Perſon Major, paſt the Age of go yearsat leaſt, and who either ought to have 
taken him io a Calling, whereby to have lived, or els having an actual Cil. 
Ing wher« by he might live; and the 4@ of Parliament, which 1s the Groundof 
the like Purſuits,is Introduced in favours of Perſons being Minors ; Likeas this 
Pu: ſuer defigned himſelf in this Suromons to be a Preacher of the Word of 
GUD, and therefore Abſolvitor was given. Yid. Fuly 21, 1636. The Lady 
Ramorny, and the Caſes there. 


Colquhoun contra L. Balvie, Eodem die. 
{Henry 4 contending for theMails and Duties of theLandsCompriſed, 
| and the L. $4/vie, who was Brother to the Laird of L»ſs (* which L. Luſs 
bis Lands were Compriſed by both thir Creditors ) being preterred, in reſpe& 
of his Priority of Compriſing and Inteftmentz the Lords Found, that he ought 
todo exaTiſimam dilizentiam, for Recovering of payment from the Tennents, 


and Poſicflors of the Lands Compriſed, whereby he might be ſatisfied of his! 


Debt, for which he had Deduced Compriſing, that after his payment there 


might be place to the ſecond and ſubiequent Compriſer, to recover payment in} 


the ſecond Roum 3 and Found that it was not enough to give the Prior Com-F 


priſer ſuch Preference,that he ſhould not be Holden,to do all Diligence poſſible 
for to recover his own fatisfa4ion, and to ſutter either the Tennents to become 


Bankrupts, or to connive and ſuffer hisBrother the L. Z»ſs theCommon Debi-Þ| 
tor, to uplift the Dutics of the Lands, and thereby to make his own Compriſ-F 


ing,and theLegal Reverfion thereof to expirezbut that he was Holden as ſaid is 


todo ſummamn Diligentiam, to obtain hisown payment,notwithſtanding that by F 


the AG of Parliament, he Alledged he was only lyable ro Compt for his FAual 


_— 


Intromiſlion, and not for that wherewith he might have Intrometted z ſeing| 


he Alledged, that the ſecond Compriſer had an Ordinar Remedy in Law, viz, 
The benefit of Redemption by vertue of the Legal, which if he uſed not, it 
was his own faults Which Alledgance was Repelled,and it was Found he ought 
to do all lawful Diligence , as ſaid is, and if he did it not afterwards 
then when the matter ſhould be again drawn in Diſpur betwixt the Parties, 
The Lords would conſider thereof, that in caſe he did not what he might, _ 
would take Order,that thereby the ſecondCompriſer ſhould not be prejudged, 


by his wilfulOnnſfion,Collufion or Negligence. Actor. Gilmor, Yid. January 16.Þ 


1634. Tutor of Balwaghie. 2 July 1625. Door 4 incaid, Feb.g, 1639. L.Lawder, 

. Sheriff of Tiviotdale contra L. Gledſtanes, February 12. 1636» 
of Sheriff of Tiviotdale purſuing GledFanes to Remove from the Lands 
{ 


of Coliford.hill, as Part and Pertinent of the Barrony of Cavers, who Al- 
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ledging, that he was Appearand Heir to his Goodfir, who was Seaſed in the 
ſaids Lands, and by vertue whereof they had been Fourty years in Poſſefſhon. 
And the Purſuer Replying, that the Exception ought to be Repelled, except 
he cond. ſcended by what Warrand his Goodlir was Seized, if by Charter, Pre- 
cept or otherways; for anaked Seafin, without a Warrand, cannot give Right 
againſt an Heretor to Poſſeſs Lands, And it is ever required,that in ſuch Caſes 
the Party Alledge, that he is Infeft by one having a Power, otherwiſe the Ex- 
ception 1s never admitced, The Lords Found theException Relevant in this 
Poſlefſor Judgement, to Defend the Excipient from Removing, in reſpe& of 
the Seafin ſtanding, ay and while the ſame were Reduced, as wanting a War- 


rand, and Found noneceſlity to Alledge any Watrand here in this Judgement. 
AQor. Craig. Alter, Gibſon Clerk. 


Leſlie contra Nune, Eodem die, + ee os 
Ne George Leſily Merchand in Edinburgh, obtaining Decreet apainſt L. 
Ludgquharn tor 1350 Merks, he Arrelts for ſatisfaQtion thereof in the 
hands of George Nune in the Cannongate, certain Coffers with Clothes therein, 
and Silver- work, pertaining to Zxdquharn, being in the ſaid George Nuns houſe, 
and intents Action againſt him, to make the ſame forth-coming, who Alledg- 
ing, that ſince the Arreſtment, another Creditor Poynded the fame, by vertue 
of Letters of Poynding, and Letters to make open doorsz And the Meſſenger, 
by vertue thereof, had taken out the ſaid Cheſt and Trunks outof the Defenders 
Houſe, where they were ITaput by the Laird of Ludquharn, and (o this ought 
tolibera! this Detender, who could not refiſt this Execution, done by authority 
of theKings Letters, And the Meſſenger, and the Purſuer Replying, that the 
Poynding of the ſaids T runks by another Creditor, could not excule this De. 
knder, in whoſe hands he had Arreſted the particular Goods, which were 
wihin the Trunks, viz. the Clothes,and Silver-work ſpecially lybelled, And 
t i5not ſufficient toſay, that the Trunks and Goods therein were Poynded, 
J except he conde cended upon the ſpecial, and particular Goods, which were 
within the ſaid Trunks, that he may know what the ſame were,which was Poynd- 
J «d, and the avail thereof, and how far the Debt was ſatisfied thereby, or what 
IJ %perplus was thereof. The Lords Found the Exception Relevant, notwith- 
FF Vanding of the Reply, to liberat this Defender from this Aftiong and that the 
FyY Detender ought not to be compelled, to condeſcend upon the Goods within 
"FF the Chiſts, which he could not do, ſcingthe ſame ſtood only in the Defenders 
-FY Houle, input therein by theLaird of Ludquharn, who keeped the Keys himſelf, 
,FY ind were not in the Defenders hands; but the ſame Trunks being taken out 
71 by the Meſtenger, and Appriſed by him, the Defender was altogether Ignorant 
154 what the VieſſengerFound thereing And the Lords Found, that the ſaid Poynding 
| feed theDefender of the Arreſtment, without prejudice of the PurſuersARion 
"MF zpainit che Poynder thereupon proxt de jure , which the Lords reſerved to 
+ tim againſt rhe Poynder, as Accords. Actor. Nicolſon, Alter. Belſbes. Gibſon 
tf Clerk. id. March 11. 1635. Dick. 


s Hume contra Fiſh, February 1 3: 16 RE -.-- "= 
p Ne Nicol Hume having Sold his Lands of with conſent of Fohn 
d Hume his eIdeſt Son, and appearand Heir to Archibaldand Alexander Fiſh- 


&, for the Sum of 6000 Merks, which Sum by the Contra& of Alienation is ap- 
{ fointed to be payed to the Son foreſaid ( the Father being in Diſtreſs for Debt) 
FJ nd according thereto the Sum being payed to them, and the Buyer having 

ceived a Dilcharge thereupon, Subſcribed both by the Father and the Son,which 
ds} Diſcharge theSon defiring to beReduced.upan a reaſon of Minority andLefiong 
\1-M And che Detender Alledging, that he offered to prove, that according to his. ily 
g, Hhhhha charge 


__ King; betore the Defenders Infettment, which two As the Lords Found made 
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chr'ge he truly and really made compleat payment of the Sum to the Father, 
and to tlie Son, being both perſoniily preſent rogerher, and receiving the lame, 
which was all he was vbliged to do by the Contra, Likeas the Purſuer was 
then 20 years otage,neither was he Fiar of the Land, but the Right only was 
in the Fathers Perion, and his conſent to the Fathers Alienation, was in effe& 
unneceſſar and ſuperfluous. The Lords in reſpect ot this Exception, Aſſoilzied 
from this Reaſonand Action, and Found the Ciſcharge ſufhcienr, and Suſtained 
the ſame; Neither was it reſpected that it was Replyed tor the Purſuer, chat the 
real payment (which was offered to be proven for the Detender by Witneſſes in. 
ſert ) ought not to bereſpeRed,except that therewith the Detender would al- 
ſo aſtrict him ro prove, that the Sum atter the payment was imployed to his uſe, 
without which had been done, the payment could not be Suſtained, although 
never ſoreally made, 2uia qui credit wel [olvit pecuniam Minori, quam ſcit wil 
probabiliter ſcire potuit Minorem fuiſſe conſumpturam, ſibi imputets, & talts ſolutia 
in jure ſolventem non liberat:Likeas the Purſuer in tortification of his Reaſon,ot. 
tered to prove,that he had Right to the Land then, by yertue of Tacks Ser to 
him,for the ſpace of two nineteen years by the Fatherzcontorm whereto he was 
in Poſſeſſion and ſo he was heav:ly prejudged, it being ot verity,that the Land 
was worth a tar greater Price to buy and {ell than the price payed;zwhich Anſwer 
Was not 1eſpected,burt the Exception Suſtained, as ſaid 15, in 1eſpe& the Son had 
no other Kight, and the payment was made to the Father and the Son, both 
being preſent, and that the Contra appointed payment to be made to the Son, 
who received it;and the Tack was not relpected, the Son remaining in the Fami- F 
ly with his Father, and being then Minor, and fo being a privat Deed betwixe Þ 
ſo conjund Perſons; Neither was it Found neceſlar to prove the real Payment, | 
in reſpec of the Diſcharge,Subſcribed both by the Father and the Son, in reſpeR Þ| 
of which Diſcharge Abſolvitor was given, Actor, Alter, Craig, Gibſon 


Clerk, 
Oliphant contra Oliphant, February 24. 1636, 

Þ {trickOliphant Purſuing to hear the Ground of the Lands of pertaining 

” to SirJames Oliphant,to be Poynded for an Annualrent of 250 merks year- 
ly, which he had out of the ſaids Lands, by vertue of thir Titles, viz, a Bond 
granted to him by Sir James in December 1631, of the principal Sum of 2500 F 
Merks,payable athitſunday thereafter 1632.containing anObligment tolnteft, 3 
and containing therein a Procuratory,the Bond bearing an Obligation to [nfeft 7 
by two Inſefiment1,one 10 be Holden of himſelf, andthe other of the King ; conform Þ 
whercto he was Infett in June 1632, and was Regiſtrat in the Secretaries Re- 
giſter the ſame Month, and the ſaid Bond bearing, as ſaid is,To be Holden of the 
King, was Confirmed in July 1632. And having allo received a Terms payment 
of the ſaid Annualrent, but before the Seaſingfor the Term interveening, betwixt 
the Obligation, and the Term of taking ofthe Seaſin, viz. For the Termbetwixt 
Martinmaſi 1631 , and Whitſunday 1632, In reſpe& whereof he claimed the 
Ground to be Poynded, as affeRted with that Annualrenty and John Oliphant of 


[I 


Bachiltonn Allcdging y that the Ground ought not to be Burthened therewith, 
becauſe he (tands Heretably Infeft in theſe Lands,and by vertue thereof inPoſſel-F 
fron, by vertue of a publick Right Depending upon Comprylings;and albeit he 
bePoſterior,yet being publick and Clothed withPoſſefſion,as ſaid is, it ſhould 
give him preference, The Lords preferred the Defender to the Purſuers prior 
Right, albeit the Purſuers Dcbt was anterior tothe Detenders Debt, whereupe 
on his Compryfing and publick Infeftments followed 3 And albeit the Purſuer®® 
Seafin was alſo Prior to the Denunciation of the Defenders Com ryling, and 
that rhe ſame:wasalſo Regiſtrat in the publick Regiſter, and Con rmed by t 
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notthePurſuersRight publickzneither had the Lords reſpe& to theTerms payment 
madetothePurſuer after the Bond before hisSeaſin, for that payment they Found 
could not corroborat the Infeftment,as the ſame would have done in Law, if it 
had followed the Intefrment, and had been payed before the Defenders publick 
kightz For they Found that the ſame payment could not be drawen tothe Sea. 
fnnor the Sceafin to it,as the Puriucr Alledged it ought to tin Reaſon, which 
the Lords Repelledz neuher did they reſpe&, that the Purſuer had done moſt 
exact Diligence upon his Infeftment.teing he had ſhortly after the Term of Pay- 
ment of the firſt Term of his Annualrent,by that whereof he was payed, as faid 
is, before his Seafin, Intented Aion upon his Kight for Poynding of the Ground, 
which has ever been depending fince in Plea and queſtion, betwixt him and 
the Creditors of the Common Debitor-Likeas his Infefrinent was known to the 
Defender long betore his Right and Inteftment,and Compryſing whereon it pro- 
ceeded, ſo that it cannot be repute a Baſe and Obſcure Right, which was not 
known tothe Party, and which might make him excuſable to have taken any 
Right wherewith to Clothe himſelf, for freeing him of that Burthen, as might 
have been in two contrair Deeds,done by one Author,contrair to the Tenor of 
the AR of Parliament, which cannot militat in this Cauſe betwixt two Creditors, 


J doing Diligence; Which Anſwers were all Kepelled,and the Defender was pre- 


ag 
—_— 


fried. Attor. Cunzinghame, Alter, Oliphant, Hay Clerk. 


L. Meidbope contra Sir Robert —_— Sons, Fodem die. 
He General Heir of umquhile Sir Robert Hephurn, and the Heir of the (e- 
cond Marriage,being both Conveened for payment of a Debt owing 

their umquhile Father, 'to the Goodman of Meidhope ; And the General H 
offering to Renunce, The Heir of Proviſion Anſwering, that he could not, ſe- 
ing he had behaved himſelfas Heir to him, in fo far as he had granted to his Fa- 
ther a Diſcharge of all Heirſhip Goods and Gear, which might befal to him, and 
which he might crave through his Fathers Deceaſe, at any time thereafter and 
that in reſpett his Father had thendelivered to him certain Moveables,and Ple- 
niſhing for bis Houſe,he being then to withdraw himſelf trom his Father, to his 
ownDwellinga part after hisMarriage, accompliſhed by the advice of hisFather, 
whereof albeit the Diſcharge was granted tothe Father in his own Lifetime , 
yet being given for ſatisfa&ion,and tor Moveables received in place of his Hetr- 
hip,whereto he might ſucceed, it behoved to be repute as if he had. received 
and intromettred therewith after his Fathers Deceaſe : This Alledgance wasRe- 
pelled; and the Diſcharge given by the eldeſt Son to his Father, in his Fathers 
Lifetime, Diſcharging his Father ofhis Heirſhip, albeit done upon,and for Re= 
ceipt of other Moveables, was Found ought not to make theeldeſt Son lyable 
to his Fathers Debts, as Heir,he R enuncing now to be Heir, which the ſaid Diſ- 
charge was Found to make no Impediment to him, but he might Renunce, al- 
beit he offered not to reſtore, and make forthcoming tothe Creditors,the parti» 
culars received by him from his Father, northe avails thereof, Actor. Herios 
the General Heir per Start. Alter, Nicolſon & Nairn. Hay Clerk. 


Lawſon contra L. Ardkinlaſs, Eodem die, 

Ne Lawſon as Executor to his Goodl(ir, Purſuing the Laird of Ardknlaſe for 
payment of 2000 Merks, contained in a Bond,madeby the Detenders Fa- 

tier thereon, who producing a Diſcharge granted by the Donatar,to the Pur« 
luersGoodfirs Eſcheat, who was the Creditor foreſatd of this Sum, with confent 
of this ſame Purſuer, and Subicribed by him,bearing, That they had Diſcharged 
this ſame Defender of this Sum of 300 merks, and other ,360 merks comained.in 
two Bonds, wherein the Purſuers Goodfir was Cautioner for the Laird of Ardkin- 
ls,and which he had payed as Cautioner for him, inthe which Diſcharge che 
Hhhhhz id 
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faid Donatar, and the Purſuer befides the Diſcharge of theſe two ſpecial Sums, 
by a general Clauſe therein-contained of this under-written Tenor,had alſo Dif 
charged the Defender of all Action they had competent againſt him, for pay- 
ment of any Debts or Sums of Money reſting to the Purſuers Goodfir, by the 
Defenders Father, by ContraR,Decreet, Bond,or otherways whatſoevcr,or pay= 
ed by h m for the ſaidLaird of 4rdkzlaſs,at any time preceeding their Decealles; 
In reſpe& of the wthch Diſcharge, bearing the ſaid general Clauſe, granted by 
this Purſuer long after the date of this Bond, now Purſued for, the Defender 
Alledged Abſolvitorz and the Purſuer Replying, that the general Clauſe con- 
tained in this Diſcharge, which is ſubjoyned, but acceſſory to tiie two particulars 
expteſly Diſcharged,cannot extend tothis Sum now acclaimed,ſeing the ſameis 
far greater than the Sums particularly Diſcharged; and it 1s not probable, that 
it was then intended, that this Sum of 2000 merks ſhould have been Diſcharged 
under the general Clauſe, there being two leſs Sums mentioned ſpeci; (8, and 
this greater Sum never being mentioned ,ſo that theDiſcharge cannot be « (timat 
to meet this, but this muſt be eſtimat as nor cogitatum; for it it had been treated WM, (hat \ 
on, or thought it ſhould meet the ſame,it could not have been conceived to Dil 


charge 600merks in twoBonds,andto have omitted a far greater Sum. ThisReply WM, — 
was not reſpeQed, and the Exception was Found Relevant,and proven: for the Wk;;oitie 
general Clauſe foreſaid, was Found oughtto extend to this greater Sum, albeit 4 the | 
the ſpecial Sums Diſcharged were leſs. Actor. Hart. Alter, Vid, Februar) W.; the 
14. 1633. Haliburton. rohe be 

L. Ernock contra L. Preſtoun, February 2 5. 1636. l uce 


( pro 


Hy of Ernock Purſuing the young Laird of Preitonn,for payment to him of 
ſid, Ma 


10c Poundspromiſed to him by Preſtoun; And it being qu-ſtioned by the 
Letcnder,that this Promiſe ought tobe proven by Writ,or the Defenders Oath, F 
and no otherwayes. The Zrds Found, that the ſame might be proven by Witnel- Þ 
{cs,and admitted the ſame to Probation, to be ſo proven, ſeing it was only the F 
promiſe of too Pound-+, and not above that Sum; tor if it had been above that Þ Tal 
Sum, they would have Found it only probable ſcripto vel juramento partis. Vid. F 4 ; 
March 4+ 1636. L. Innerleith, | | | porher 
Guthrie contra Tennents, March 1. 1636; | de 

M* Alexander Guthrie being Infett inthe Miln of Frier-corſe, and aſtricted ; 309 
| Multures thereof; And Alledging, that there was a Decreet obtained at Ap 


Hel 


the laſtance of Mr. Samwel Kirkpatrick, Author to him in his Right, againſt the - : 
Tennents of Frier-corſe, Finding them to be aſtricted to the ſaid Miln, and De- -— 


cerning them topay in time to come, ſuch a particular quantity of Aſtriction: F Ex 
upon this Decreer the ſaid Mr. Alexander raiſes Letters of Horning , and F +2 
Charges the ſaids Tennents, to pay the quantity of the Multure, for their Corns F 026. 4 
Abſtrafed diverſe years by. pa t, ſince the ſaid Decreet,viz. 1632,1633,1634, Þ 
and 1635 years, And the Letters being Suſpended , as given againſt all Form He 
and Practique, and againlt the AF of Parliament, which prohibits ſuch ſummar W = m 
Charges of Horning,to be generally Execut for any ſpecial quantity,untill the WMoveat 
time that particular Parties be Summoned for that effeR ; Likeas in theſe caſes, Jband, a 
there is no other Form allowed, but to purſue by Ordinar Aion and Purſuit, | wrob, t 
for abſtracted Multures, as ever has been obſerved in all times before 3 and fur- Wither Ir 
ther, this Purſuer can never claim the benefit of the ſaid Sentence, ſpecially fo {Alligne 
ſummarly toCharge therefore, becauſe it is not obtained at his own inſtance,8& he Debts, 
is neither made Afligney thereto by the obtainer thereof, nor has he obtained it bat ſhe 
transferred 1n him as Succeſſor in the Right of the ſame, as Heretor of the Lands. W'o him 
The Reaſon was not reſpeRed, and the Proceſs ſuſtained at the ſame Purſuers leceale 
Inſtance; but this Charge was ſuſtained as converted into a Purſuit, and as 1fthe ludrew 
fame had been moved, for payment of abſtrated Multures, which as ſo con- iter 1i 
verted. the Lords Ordained the Defenders to Anſwer in this ſame ory 

0 
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f Suſpenſion, in reſpeR the Charger referred the quantity, tro the Defenders 
wn Oathz but the Lords Found, and Declared the Cautioner in the Suſpen- 
n, tobe freed of his becoming Caution in the Suſpenſion, ſicklike as if he 
yer had been Aced, and Found no neceſſity, that the Decreet ſhould be 
ſransferred, or that the Purſuer ſhould have been Aſſigned thereto. Scot 
erk. Vide July 29. 1634. Le» Innerweik, And for the laſt Part. July 25. 1626+ 
Ces Stuart, and the Cales there, 


L. Alter contra L, eAffie#, March 2. 1636, 

He L, Alter Purſuing the L, £4 fieF upon a Decreet Arbitral, pronounc- 
ed betwixt them, to pay a Sum contained in the ſaid Decreetz It being 
fledged, that the ſaid Decreer was null, as being Written in a ſeveral diſtin& 
per, and not into the Blank upon the back of the Submiſſion, as the Sub- 
ifion appointed, by the which it was provided, that the Decreet to follow 
pon the ſaid Submiſſon, ſhould have been filled in upon the faid Blank, on 
heBack thereof, which is not done 3 And therefore this Decreet beingContrair 
) that which was agreed -on, and appointed betwixt the Parties, and being 
Vritten on a diſtin Paper, as ſaid is, and made by a Writer, under the Form 
fan Inſtrument; albeit it was alſo$ubſcribed by the Judges, to whom it was 
mitied,it ought not to produce any Action. This Alledgance was Repelled, 
dthe Decreet ſuſtained, albeit not Inſert in the Blank 3 For the Lords Found, 
at the not Inſerting thereof, was no cauſe to Intring the ſame, ſeing the ſame 
zohe be yet Inſert therein, if the Judges 'pleaſed; in reſpeR that this Decreet 
duced, might be a Warrand to doit, the ſame being done by the Judges, 
| pronounced debito tempore. Actor, Alter. Stuart. Gibſon Clerk. 
iid, March 27. 1633. Forreſter contra Gourlay. 


Earl of Tulibarder contra Bar:of Monesk, Eodem die. 

He Earl of Tulibarden purſuing the Barron of Monerk, as Afligney conſti- 

tute toall the Reverſions granted to his Brother, umquhile William Earl 
Jt Tubibarden, tor Exhibition of certain ContraRs, made betwixt his umquhile 
Jother and the ſaid Defender,concerning the Wodſet of certain Lands to him, 
uder Reverfion, that he might have the tranſumpts of the ſaid Contradts; and 
he Defender Alledging, that+the Aſfignation to the Reverfions was not Regi- 
tat in the Secretaries Regiſters, as is required by the A@ of Parliament. The 
lrds Repelled this Alledgance, becauſe it was not proponed for any, who ac- 
timed any better Kightts this Reverſion, than this Purſuer; neither are Aſlig« 
Frutions to Reverſions contained in the AF of Parliament, which the Lords could 
Jit Extend, AQor. Nicolſon. Alter, Stuart. Gibſon Clerk, Vid, November 25 , 
$1626. Tarnbsl and the Caſes there. 


| Geo. Melvil contra Lo. Meluil, and L. Hahil, Eodem die. 
| hy Lady Roſs Spouſe to umquhile Lo. Melvil, in her Teſtament Teſta= 
1+ mentar, given up by her own mouth, Eſtimats all the Pleniſhing, and 
Moveables in the Three Houſes, pertaining to the faid Lord Metvil her Hus- 
Jhnd, and her, viz. Bruntiland, Moni-mail, and her dwelling houſe in Edim< 
$*46, to 3000 pounds, and declared, that ſhe thought it needles to give upany 
Jaher Inventars of her Goods and Gear, or Debts, 1n reſpeR all the ſame was 
Aigned by her, and her ſaid Husband, to Creditors, for.ſatisfying of their Juſt 
Debts, ( theſeare the very words of the Teſtament ) and therein ſhe ſubjoyns, 
bat he Nominats and makes her faid Husband, her ſole Executor, and leaves 
b him all her Goods and Gear whatſomever, in univerſal Legacy: After her 
&ceaſe the Lord Melvil her Huſband Confirmed the ſaid Teſtament in St, 
ladrews, within which Diocy ſhe died, viz. in Monymaill, The Huſband there- 
ter living five years, and no queſtion being made thereanent, after his de- 
Hhhhhs4 ceaſe 
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ceale the ſaid George cMelvil obtains from the Commiſlar of St Andrews, a 4, 

tive ad omiſſa E* male appretiata of the Lady Roſes Gear, omitted out of her fc 4n 
faid Principal Confirmed Teſtament, or which were not Juſtly appretiat the if 
in, and purlues the Heirs and E-xecutors of the umquhile Lord <Melvil her Huh Þ<* E 
band, toreſtore the ſame; the ſaids Goods and Moveables of the faids Thr verſe 
Houſes, and others Goods acclaimed by him, being particularly expreſt in hj cond 
Summons, andLybelled to extend to 40000 pounds, or thereby, whereas th tbe 
fame was only Confirmed to 3000 pounds: In this Proceſs, the Defender beingl| of 7? 
conveened, as behaving himſelf as Heir to the deceaſt Lord Melvil, by Introfl feds 
metting with his Heirſhip Goods; Andit being Alledged,that he could not b& <0"! 
ſoConveened,in reſpe&t by A& of Parl.6:cap. 75. Ja. 4.andP. 7. Ja. 5.cap.n06,10 2 P? 
was appointed, that the Heir ought not to be Conveened within the year ate ©9 t 
the defun&s deceaſe, ſeing for that ſpace the | xecutor ſhould only be Anſwer 209 \ 
able, and it was not yet a year fince the Lord Melzil died, This Alledg anc ceptio 
was Repelled, ſeing the Defender was not conveened as Charged toenter Height Pro 
to the LefunG, quo caſ# the Lords would have given no Proceſs hoc nowingfh mile 
againſt himwithin the year; but buing ——— as behaveing himſelf as Heigh © Gi! 


by Intromiſfion, it was alike, as if had ſerved him'elf Heir, and had been keg} (hou! 
toured quo caſu by bis own Deed Proceſs would have been granted againſt hin} 5 ' 
and (icklike in this Caſe, the Lords having heard the Parties Diſput in thei him | 
preſence concerning this ( aſe, they Afloi zied the Defender ſimply from thi that 
Purſuit, and Found that there was no place tothe Purſuer, as Executor DativÞ tion, 
«d oniſſa & male appretiata, to purſue the ſame, in reſpe& that there couldt J Feb, 
qualited, neither any Fraud upon the part of the Lord Meluil, who was price 

Cipal Executor Confirmed, nor yet prejudice done to any Perſon, by any pr () 
tended Omithon, or evil appretiation, as was acclaimed ; which Fraud or Pr&$ 

judice is the only Ground or Cauſe, whereupon ſuch Datives ad omiſ: are i8 } 2% 
Law and Praftique ſuſtained; for the Teſtament being given up by the Lad} for E 
Teſtatrix her own mouth, wherein ſhe eſteemed the Gouds to ſucha particula hand 
expreſtavail, and ſubjoyning the Reaſon thereof, viz. That thereſt were AFJY 20d f 
figned to Creditors tor their Debts, the Executor nominat by her, in thi Tutc 
fame Body of the Wrir, had neceſſity ro Confirm thatWrit,as it borezand coul&} whe! 
of no Reaſon nor Equity do otherwiſe, that Eſtimation being her Deed, anÞJ 9 h: 
not his; whereas if the up. giving of the Inventary had been committed to hid © 79 
by the Defun&, then pofſibly the Eftimation within the avail, if he had mad! Four 
it, mighc have been queſtionabley and prejudice there could be none, for ther Judg 
is no Creditors,they being ſatisfied by the Aſſignation, mentioned in the Teſta} Gene 
ment,and none isCompearing to oppone the ſame; And the neareſt of Kin tE done 
the Lady has no prejudice thereby, they being ſecluded by her univerſal LF ed,tl 
gacy made to her Huſband; and allono prejudice to the Quot, in reſpeR thi the | 
Commiſlar had ſcienter Confirmed this Teſtament, bearing this Valuation,angJ for | 
wich that Reaſon admitted by him, anent the Afſignation of the reſt of th} {cor 
Goods, to the Creditors, &+c, So that no Perſon being thereby prejudgeQzJ men 
The Executors ſelf, who was alſo univerſal Legatar, could never have beef uri 
conveenedin hisown Lifetime, for that Omiſſion; and if he had, he wouldeveſp} di 
have been permitted, to have Eiked and Confirmed the ſame, which woulEFJ viſic 
Ever have been Granted, and he therein would ever have been Preferred, t@Y 0 \ 
any Executor Dative, far leſs can this Aion upon this Dative be now ſuſtain} banc 
ed, after his deceaſe, againſt his Heirs and Executors, in reſpe& he had the onjgh man 
ly Intereſt, as univerſal Legatar, which Benefitdies not with himſelf, as che O and 

fice of Executry un-execut doth, but is Tranſmitted in his Heirs and Executo dow 
who may Claime all which he might; in reſpe& whereof the Lords Aſloilzie@] the] 
(rom this Purſuit,moved by the Executors Dative #t ſapre. Actor. Siwarty Vi of t] 

_ KRobertſon, Alter, Advocatus, Nicolſon & Lermonth, Gibſos Clerk, Lil] fice 
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Lillie contra Laird of Imneyleith, q. March 1636. 
4net Lillie Relict of umquhile James Toawres, Brother to L. Innerleith , Pur- 
ſuing him to be Decerned topay to her, two Bolls of Wheat yearly, during 
her Lifetime , w hich the Laird promiſed to pay to her yearly in preſence of di- 
verſe famous Witneſſes, by whom ſhe offered to prove the ſaid Promiſe, and 
condeſcended upon their Names , and alſo that the Cauſe of the Promiſe was at 
the time, when her ſaid umquhile Husband Diſponed to the Laird the Lands 
of Pitlothie, whereto ſhe conſenced 3 Likeas , conform to that Promiſe the De- 
fender made her payment thereof yearly,the years 1614, & 1615, which being 
controverted betwixt the Parties, as a matter not Probable by Witneſles, being 
to pay a yearly Duty, during the Purſuers Lifetime, albeit the Purſuer Alledg- 
ed, that it was probable by Witneſſes, being a matter of ſo ſmall Importance, 
and which (he ſhould prove by famous and unſuſpeted Witneſſes, & omni ex. 
ceptione majores, which ſhe Alledged, was ſo Admiſſable ; and the rather, the 
Promiſe having taken effeQ,by two years payment. The Lords Found this Pro 
miſe only probable by Writ, or Oath of Partie, and not by Witnefles, being tor 
a Liferent-Duty, although of never ſo ſmall a Quantity ; but Declared that it 
ſhould be liſſum to the Purſuer, to have her Witneſſes preſent, when the Party 
was to be examined upon his Oath, and who might hear him Depone, and put 
him before his Depoſition, in remembrance of any circumſtances concerning 
that matter,and that they might no otherwiſe conteſt with him upon hisDeclara- 
I tion, nor in any ſort to Impunge the ſame. Actor. Alter, cMowat, Vid, 
Y Feb, 25. 1636, L, Ernock, 
Stuart contra Henderſon, March 8. 1636. | 
Of William Stuart being Served and Retoured Tutor lawful to the Bairns 
of his umquhile Brother Mr.,Walt. Stzart,Nottar in Perth, purſues Agnes 
Henderſon, Reli& of his deceaſt Brother, and Stuart now her Husband, 
for Exhibition of certain Bonds, made to the Bairns Father, and being in her 
hands, as Tutrix Teſtamentar nominat in her umquhile Husbands Teſtament; 
and ſhe Compearing and Alledging, that the Purſuers Retour tothis Office of 
Tutory is null, ſeing it was Deduced before the Baillies of the Cannongate 
whereas theDefunCt was indweller, and died in Perth, and conſequently heought 
to have been Served there, and not being done ſo, the ſame1s nul}, as done 
a non ſuo Judice,&+ Incompetente. This Exception was Repelled; for the Lords 
Found, that the Brief of Tutory being direted out of the Chancellary,to any 
Judges generally, the Party might Serve the ſame before any Judge, even as a 
General Brief,to Serve oneGeneral Heir to his Predeceſlor is ſuſtained, being 
done before any ordinarJudge, having Juriſdidion; And it being furtherAlledg- 
ed,that the Defun& had nominat the Defender his Reli&Tutrix Teſtamentar to 
the Bairns foreſaids, ſo that there was no place to the Purſuer to purſue as Tu- 
tor lawful, from the which Office ſhe cannot be thought to have fallen by her 
ſecond Marriage; in reſpeR that the ſaid Defun® her Husband, inhisfaid Teſta- 
ment, had nominat and appointed her to be (till Tutrix to the ſaid Bairns, 
during the whole time of their Pupillarity, as well after her ſecond Marriage, 
1 during the time of her Widow-head. Andit being Replyed, that that Pro* 
viſion ought not to be ſuſtained, as being againſt the Law, which provides,that 
no Woman can remain Tutrix, after ſhe has clothed her ſelf with a Second Hus- 
band, whereby ſhe becomes under her Husbands Government, and fo cannot 
manage the Office of governing another and this being the inviolable Cuſtom 
and PraQique ofthe Realm,it cannot be Inverted by no private appointment ſet 
down in aTeſtament againftLaw andPraQtiquezin reſpe& of whichReply,which 
the Lords ſuſtained, the Lords Repelled the ſaid Exception;and notwithſtanding 
of the Proviſion foreſaid of the Teſtament, Found the Relict had tint her Of- 
fice by her Second Marriage, 
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- Stirling contra Hamilton, Marchg. 1636. 

Tirling of Law Charging one Hamilton tor payment of ſixteen pounds con- 
& tained in a Decreet, obtained betore the Baillies of the Regality of Glaſgow, 
for the price of ſome Corns deſtroyed by the Dcftender,and caten by his Goods: 
And he Suſpending upon this Reaſon, that the Charger had Poynded a Cow 
from the Suſpender,for ſatisfaQtion of the ſame Cauſe,contained in this Sentence: 
which being controverted how the ſame ſhould be proven, by Writ, Oath of 
Party, or Witneſſes, the Suſpender Alledged, it was probable by Witneſ- 
ſes, being a mean matter of ſo ſmall Importance, and for ſuch a Caule, viz, for 
alledged eating of Corns, which asit was proven and conſtitute by Witnefles, fo 
might the Liberation thereof alſo be proven by Witnefles, The Lords not the 
Icfs Found that Reaſon, bearing the Poynding of a Cow,ought to be proven by Writ, 
or Oath of Party,and not by Witnelles;z{cing there was once a Sentence obtain- 
ed therefore: and this was in a Suſpenſion alſo, which ought not to have Terms 
of Probation,after this manner by Witneſſes, which would tend to more Faſhrie 
and Expenſes, than the whole matter extended to. 

La. Dunypace contra L. Lawriſtoun, March 10. 1636. 
He Lady Dunypace as being Infeft by her umquhile Husband in the Lands 
of which he.eſtimat to 3o Chalders of Victual, andin caſe the 
ſaids Lands thereafter ſhould be Found leſs worth in yearly Avail and Duty,ſhe 
is Infeft in the Lands of in warrandice thereof, ſhe Purſues the L, of 
Lawriſtoun, who was after the Ladies Right Infeft in theſe warrandice Lands,to 
hearit Found, that ſhe ouzht to have recourſe to theſaid warrandice Lands, 
for the quantity ofeight Chalders of ViRual, which the ſaid principal Lands in- 
lacked in the yearly Avail of the ſaids thirty Chalders z And it being Alledged 
that there ought no Recourſe to be granted to the warrandice Lands,for the al+ 
ledged inlaik in the Principal,inthe preſent yearly Decay of the ſaid Rental, be- 
cauſe they offcred to prove that at the time of the Acquiring of the Purluers 
Right,and by the ſpace of ten years before,and divers years allo thereafter, the 
principal Lands payed no leſs yearly Duty to the Maſter, than the whole Du- 
ty, whereto they were extended in the ſaid Purſuers Right, Likeas her ſaid um- 
quhile Husband,by a Rental Subſcribed with his Hand, Sold the ſame at the ſame 
yearly Avail 5 ſo that whatever decreſce ſhe preſently Suſtains in the ſaid Ren. 
tal,the ſame proceeds either from the Miſgovernment of her Husband, and her 
{c|f, through whole Diſtreſs the Lands have been left Lee, or elſe by the com- 
mon Calamity of the Countrey, which univerſally has ſuffered by Gods Provi- 
dence,through evil Seaſonsand Poverty, and decay of Tennents, which caſual 
Caſe,as it has reached to moſt part of all the Subjetts of the Kingdom, ought to 
beſuffered alſo by the Purſuer, in this Hazard of her Liferent; ſeing the De- 
fender, who is a Singular Succeſſor, acquired thir Lands, and bought the ſame 
Heretably, at the ſame Rental, and with exceeding great other Loſſes and Pre- 
judice, at her Hushands hands, for which Debt he was heavily Diſtreſſed, hav- 
ing no other Relief but thir Lands, which will not relieve him of the half of 
the Burden,which he his payed for him,and will be far more prejudged in the 
Heretable Right, than ſhe can bein her Liferentz whereas if the LORD ſhall be 
pleaſed to blels the Ground and the Seaſons, the Lands will be als ſuthcient to 
Pay the ſaid Rental hereafter, as they have done before, The Lords Found this 
Exception Relevant,to exclude the Purſuer from her recourſe to the Warran- 
dice Lands Acclaimed, ſpecially the Defender being a Singular Succeſſor, ex 
cauſa maxime oneroſa, Aftor, Advocatus. Alter. Stuart. Hay Clerk. Vid. Fuly 
28, 1635. Las Cardros ; March 27, 1634, La. Dumfermling, Fuly 71637, 
La. Balbegno, 
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Crawfurd corara L. Murdiſton, Bod:m die. 
He Lady Mwurdiiton being Divorced from her Husband, in whoſe Con- 
tract of Marriage, her Husband was obliged to provide her tothe Life= 
cent of all Lands, ro be Conqueſt by him after the. ſaid Contra& ; To which 
Clauſe ſhe having made Malcolm Crawfurd Aſligney, who Charging the Laird 
ofMwrdifton her Husband, trom whom ſhe was Divorced, for his fault of Adulte» 
ry, 10 Infeft her in- the: Lands of which were a Part of the Ten pound 
Land of Mwrdifton, and were Diſponed by his umquhile Goodfir to Charles 
Gray Heretably, to be Holden of the L. Myrdi5ton, and his Heirs, and which 
L. Mardifton Held the ſame of the Earl of Bothwe//; In the which Infeftment, 
granted to Gray by Mzrdiſtouns Goodfir, his ſaid Goodfir obliged himſelf, and 
his Heirs toWarrand the Lands from a]l dangers and inconveniencies,@*c. contra 
awnes mortales, conform to the common Clauſe of Warrandice; from the which 
Gray, the ſaid L. of Mardiſtoun Defender, had bought his ſaid Right, and given 
1 Price to him therefore conveened upon z and ſo thereby the Lady, and her Af 
fgney Alledging this to be a Conqueſt of the ſaids Lands, ſhe therethrough 
daimed her Liferent thereof, conform to the ſaid Contratt of Marriage In this 
Proceſsit being Alledged, that the Acquiring of theſe Lands, could not be found 
1 Conqueſt, becauſe the L. Murdiſionn Defender loſt all the Lands himſelf,and 
conſequently Gray bis Vaſlal loſt that Part which ke held of him, by reaſon of 
the Forefaultur of the Earl of Bothwef Mardiſtonns Superior, which Forefault- 
7 did ſo extinguiſh the Right of theProperty, Alledged to be inGray'sPerſon, 
teing Baſe, and un-confirmed, that there remained no Real Right in Gray's Per- 
bon, which he had to Sell, or the Acquiring thereof can be reput Conqueſt, 
1nd which Forefaultry, having preceeded the Alledged time of the Acquiring 
J of the Right by the Defender trom Gray, it cannot be eſteemed the Acquiring 
J of any Heretable Right, as Conqueſt, but only a ſatisfattion for the Vaſſals 
FJ kindneſs. And the Purſuer Replying, that it was a Conqueſt, ſeing he bought 
fom Gray his Heretable Right, by an expreſs Contra of Emption and Ven- 
FJ dition, neither can the preceeding Forefaultry be obtruded, ſeing the Right of 
F that Forefaultry was eſtabliſhed in the ſame Defenders Perſon, before he Acquir- 
J &d the Right from Gray, which Defender being Heir to his Goodlir, Diſponer 
J « the Lands toGr«y, and fo ſubjet in Warrandice thereof, that ſuperveni- 
F cat Right of Foretaultry ——— in his Perſon, who was Heir to the Dif 
J poner, and holden to Warrand, as faid is, behoved to accreſce to Gray, and to 
J nake his Heretable Right to revive and convaleſce, at leaſt contra ex, who is 
J neffe& his Author, being Heir to his Author, and who could never havediſ- 
treſled Gray thereby; ſeing in Law Jura venditoris emptori prodeſſie non ambigi- 
tw, and ſeing he was, and is bolden to Warrand, he cannot obtrude the Fore» 
faultry , quia quem de evidione tenet attio, eundem agentem repellit exceptioz and 
thereby it appears, that the Right ſubſiſted in Gray's Perlon, notwithſtanding 
of the Forefauhry, ſcing the Right of the Forefaultry was devolved in his Per- 
ſon, and conſequently the Purchafing of the Lands by him from Gray , muſt be 
fund Conqueſt. In this Proceſs it being Alledged for the Defender, that the 
ſuperveniency of theForefaultry,in thePerſon of theHeir of theDiſponer of the 
{ Lindsto Grey, could not make Gray's Right, which was once extinguiſhed, to 
berenewedzfor there could be no fuperveniency,but wherethere was aRealEx« 
tant, anarr. Hu raatare was not here the ſame, being ſuppreſſed by the Fore» 
Eultry ; and feing it was the Heir, who acquired the Forefaultrie, who, albeit 
he might be holden to Warrand, as is Alledged ( which he alſo denyed )) yet 
there could be no ſaperveniency'to make a Real Right revive, which 
Once was 7 iſhed; albeit if that ſuperveniency had been in the Perfon of 
bim,who firſt diſponed the Lands, it might have been probably Alledged, het 
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the Superveniency was Real, but not ſo in his Heir, againſt whom ther: 5B he 
can be no ground, but a pretence of Warrandice : And it being alſo Alledgeg ed the 
that the Heir could not be holden to Warrand, becauſe in ſuch caſes there could ly afte 
be no Warrandice, for the Foretaultry of the Superior, andit isagainft Law, © 5 
to extend Warrangice thereto:And the Purſuer Anſwering, that he is expreſly 

obliged to Warrand contre omnes: mortales; and it being alſo queſtioned, if this N 
ought to be mpured as a fault of the Buyer, that he ſought not Confirmation [ 
of bis own Right, to have thereby ſaved it from the Superiors Forefaultry, or if Datel, 
it was the fault of his Author, who was obliged ro Warrand, and who, in re. MW this Ce 
fpe&t that he was ſubject to Warrand, ought to have foreſeen the hazard of For. MI 20d th 
faultry, and ſo that it was his fault, the not Confirmation, The Lords Foung, MI lf, Þ 
noetwithtanding of all that was Alledged in the contrair, by the Defender, that MY Charg 
the Purchaſing of the Lands foreſaid, was a Conqueſt, and that the Wife ough: M Mone' 
to have the Liferent thereof; and that the Forefaultry did nor Derogat, but ſhould 
that it was a Conqueſt, feing the Right thereof was devolved in his Perſon that th 
who was bolden to Warrand, who fo having the Right, could not obtrude the MI 19S 34 
fame againſt that Right, which he was holden to Warrand; fo that albeit it I "» 22 
might be queſtioned, whether there ſhauld be Warrandice againſt a Forefaultry MY £*K 1t 
of theSuperiors, yet ſeing that Right of Forefaultry, was become in the Pe. that Se 
fon of the Heir of bim who ſold the Lands, That Heir could no more Obie after { 
that Foreftaulery, inherent in his own Pesfon, againſt bis own Vaſſal, hd the Tu 
firſt Selfer right bave dane; fo that albeit a Third Party might have evied the Pupill 


Lands, by reaton of the Foreftaultry from Gray, quo caſu the Warrandice a ainft 
Nur diitoun had been more Ditpuzable, yet being in Murdiſtours own Perfon 
it was Found, he could not thereby difirets his ſaid Vaſlal; feing in effe& it was 
faium ſuwum, trom which he could make no pretext to eſchew Warrandice, 


And therefore the Purchaſing thereafter of Gray's Right from him, by an ex-# 


pres Emprtion, was Found Conquelt, as ſaid is. Alter, Nzcolſorr, Alter, : 
cats & Stuart, Gibſen Clerk. Yid. Jan, 31. 1628. La, Domfermling. "1 


Scot contra Eliot of Stobs, March 13. 1636, 
M 4rgaret Scot having Compriſed the Lands of 


& Charging Gavin El; ? 
of Stobs as Superior, to Infeft her,who defadins hacks _— Heretble | 


ſpende 
to the 
be tha 
of Det 
nd in 
Pupill 


Letter 
I alter. 


Proprietar of the ſaidsLands,& had acquired the Right thereof ; 
& theirAuthors has ever been Heretable Dade —_— | 
thors, or himſclt, Superior at any time to that perſan, from whom (he had Com- ® 
priſed the Lands, nor ever had acquired any Sight from that perfon, of whom KW ; 
her Alledged Debitor is Alledged to have Holden thefaids Lands; and it is a- 
on Reaſon that he ſhould be compelled togrant a Warrand to Seaſe any in 
is Heretage, where there is no Right of Superiority derived in his perſon, nor 
yet of Property, from thaſe,whaare Alledged to be Superiors to the Compri- 
ſers Debitor, but flows alinzde from other perſons; notwithſtanding wheree 
the Letters were Found orderly proceeded, and the Alledgance was Repelled; 
but the Lords Declared, that. the Infeftment, which the Compaiſer ſhould re- 
_ _ _ AR done for obedience of this Sentence ſhould be 
always without prejudice e SuperiorsRight of Property prout de Ju 
that thereby bis Right ſhould vot be hurt; .. it weed yh i Rs 
a loſer, receiving a years Duty for the Lands, and bruiking the Lands alſo, if 
he had a better Right thereto than the Compriſer. Itexe, In this Proceb the 
Lords Found, that no Defalcation ought to be made of the years Duty pay« 
able to the Superior, for the Entering of the Campriſer, through- the Lands 
being Lifernes by the Kelid of the Debitar, fram whom. the Compriſing 
was Dedyced, bur Declared, that ſeing this Defender was ia PaſeGon, by 
vertue of her Liferent, as acquired by him from her, or as in her name, that du- 
rin 
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ring her Lifetime that Duty ſhould not be payed to the Superior, but ordain- 
ed the Compriſer to find Caution preſently to pay that years Duty, immediat- 
ly after the Lifarenters deceale. Y:id. 21 Decemb. 1626. Kozan of Contfield, but 
this was in a Charge upon a Retour. 


Wier contra Armot, March 17.1636, 
Ne Wiey being made Aſſigney by in and to an Obligation of Mo< 
neys,which the ſaid Obligation bore the Cedent to havelent out to James 
Dahyzell and Fawes Arnot Debitors, in thename of his Pupill, to whom 
this Cedent was Tutor, and bearing to be the ſaid Pupills proper Moneys 
and the ſaids Debitors being by the Bond obliged to pay it again to the Tutors 
ſelf, his Heirs, Executors, or Aſſigneys, ec; whereupon the Aſſigney having 
Charged James Arnot to pay, and he Suſpending upon this Reaſon that ( the 
Moneys belonging to thePupill)theTutor, albeit theBond bore, that the Moneys 
ſhould be repayed to him,could not make any profitableAſſignation thereokand 
that the ſaid Pupill being now paſt the age of Minority many years fince, it be- 
ing 34 years or thereby ſince that Bond was made, and he hath never ſought 
it, that muſt be a great preſumption forthe payment thereof , and if he ſhall 
ſeek it, the Suſpender ſhall give him either ſatisfaQtion, or then ſhall be contene 
that Sentence paſs againſt him ; but he being only bound for Fames Dahel,,and 
after ſo long time, all Proceſs ought toceaſe at this Aſſigneys inſtance made by 
the Tutor, who could never have made = ſuch effeftual Aſhignation of his 
Pupills Moneys. The Lords Found this Reaſon no wayscompetent for the Sy- 
ſpender to Alledge, he being Debitor, and never Alledging payment made 
to the Pupill, and the Pupill's ſelf not opponing to this Charge 3 for it might 
be thatthe Tutor in his Tutor-Compts, had Charged himſelf with this Article 
of Debt to the Pupill,and had taken order with him therefore; For which cauſe, 
J ind in reſpec that the Aſſigney Charger, offered Caution to relieve him at the 
Pupills hands, which the Zords ſuſtained, and ordained to be received, the 
J Letters were Found orderly proceeded at the Aſfigneys inſtance, Actor, 
J alter. Johuitoun. Yid. 12 Feb. 1633. Givan, 


, Reid contra Mr. Hary Gibſon, Eodem die, 
f Mquhile Johz Reig, by Bond being obliged to Hugh Reid Minory Son to 
; George Reid of Daldilling in 3ooo merks, the ſaid Hugh and his Father 
J « Adminiſtrator, Purſuesthe Reli& of the faid Umquhile Johs Reid, Maker of 
J the Bond, and her ſecond Husband, for Exhibition and Delivery thereof to himz 
FJ wherein the Lords Found no Proceſs ought to be granted (albeit the faid Re- 
J i& and her Spouſe Exhibited voluntarly the Bond, being in her hands ever 
fnce the deceaſe of her Husband, Maker thereot) while ſome perſon were Sum- 
noned to repreſent the Defun& Debitor, Alledged Maker of the ſame; ſeing 
t was never Libelled in the Summons, that ever the Bond was the Purſuers 
Evident, or ever was delivered to him, but produced now after his Deceaſe by 
J is ReliR, it being among(t her Huſbands Writs, the time of his Deceaſe ; and 
this was ſo Found, being proponed by Mr. Hary Gibſexr, who was Creditor to 
1 mnquhile theDebitor,and his Brother,and the Daughter,only Bairn of the 
Debitars Brother, and ſo who is that only perſon, who wasappearand Heirto 
the Debitorzand who thereby was Found to have intereſt to propone the ſame. 
I 48or. Alter. Nicolſon 8 Stuart, Hay Clerk. 
| Belts contra Parks, WMarch 18. 1636. | 

He Bairns of one Be#their umquhile Father,Purſuing for a Legacy of 300 
Merks,left to their Mother in Legacy by their Mothers ſiſter;and the Fa- 
ter of the Teftatrix claiming the ſame Sums, as pertaining to him, in reſpe@ 
at by Contra made betwixt him and the Teſtatrix , it wasexpreſly Lager? 
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ed, that the Father ſhould only receive payment of 300 merks, and which waz 
ContraRed by that Contra, to be payed to him out of the readieſt Goods and 
Gear pertaining to his ſaid Daughter,and which he bound himſelt to accept in 
full ſatisfaction of all which might betall to him, and which he might claim by 
the deceaſe of his ſaid Daughter; and theſaid Daughter thereafter in her Te. 
ſtament, leaving in Legacy this ſame Sum of 30o merks, contained in that Con. 
tract ro her Siſter, whoſe Bairns, and the Father ContraRter foreſaid, contend. 
ing which of them hath beſt Right to this 300 merks, or if ilk Party ſhould 
have Right to 3o0o merks, asdiſtinQ, and two ſeveral Sums. The Lords Found, 
that this was but one Sum, and not two ; and the Lords Found, that the Lega- 
tars Bairns had the only Right thereto, and not the Father by the Contrag, 
becaulc albeit it was conditioned to the Father by the ContraR,prior to the Le- 
gacy,yet the Contract in that part was repute as of the nature of aTeſtamenta. 
ry Cauſe, and fo thelaſt Legacy done by the Teſtament, was preferred to that 
prior Will,{pecified in the Contract, which was Revocat by the ſaid laſt Legacy, 
neither was it reſpected, the expreſling of this in a ContraQt,to make it to ceaſe 
to be accompted as an Act Japrens naturam rei Teſtamentarie ; or that thereby 
the Father was a Creditor, who if he had been one, could not be prejudged by 
any poſterior Will or Legacy of the Teſtatrix,except that the Father could ſhew 
and qualifie, that the Defuntt was his Debitor, and that in Law ſhe was hol- 
den to him in this or the like Sum,and that ſhe might have been Found Legal. 
ly Aſtricted to him, in any Sum leſs or more, which not being ſhown,the Lega- 
tar was preferred. Actor. Craig. Alter. Primroſe. Hay Clerk. 
L. Lawrifoun contra La. Dunnipace, eMarch 19. 1636. 

Az Lady Dannipace younger being Infeft by her Huſband and her Father 

in Law,in Conjun fee, 1n certain Lands of his, lying in the Merns prin- 
cipal, and in the Lands of Seabegs, lying within the Sheriffdom of S1rivilrng, in 
ſpecial Warrandice of the ſaid Principal Lands, and Seafin being given to her 
of the ſaids Lands, both Principal and Warrandice, at the Ground of the Lands 
in the Merns, which were the Principal, conform to an Union made by the 
Granter thereof, in favours of the Lady, whereby he appointed the Seafin tobe 
taken at ſuch a place deſignerl by him far that effect, to ſerve for all the Lands, 
both Principal and Warrandice, and according whereto ſhe was Seaſed at the 
ſaid place, viz, at the Ground of the Lands of in the Merns, which was 
appointed to be the place of Union conſtitute in the Ladies Right it being of 
verity, that all the ſaids Lands, both Principal and Warrandice, were united 
| to the old Laird of Duxripace himſelf, in a Barony by the King, and Seaſin ap- 
pointed to be taken at the place of Lawriſtoun in the Merns, and to ſerve for 
the whole forcfaids Lands, notwithſtanding of the-diſcontiguity thereof 3 and 
this place of the Kings Union, contained in the Lairds Charter, not being that 
placedeſigned in theLadjesInfeftment, whereat he appointed her to take herSea- 
fin, to ſerve for the ſaids Lands provided to her in Literent, but being another 
place deſigned by himſelf, and after the ſaid Ladies Infeftment, the old Laird 
Diſponing the Lands granted to her in Warrandice, to the Laird of Lawriſtoun, 
for Cauſes moſt onerous of Debt, wherein he was bound, and had payed the 
ſame for him,whichLaird of Lawriftoun craving by a Purſuit of Declarator,that 
It might be Decerned, that her Right might not be found: to'extend to theſe 
Warrandice Lands, Diſponed as ſaid is to him, for this Reaſon, viz. Becauſe 
ſhe was not Seafed upon the Ground of the ſaid Lands, they lying ſo far dif 
contigue from the other Lands, whereat her Seaſin was taken, conform to he 
Warrand of the ſaid Union madeby her Husband,which could not ſuſtain,being 
done & made at another place than the place of the Union appointed to bymwſel 


by the Kings Charter granted to him,as ſaid is, and ſo could not ſtrike —_ 
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the aid Warrandice Lands. The Lords Found this Reaſon Relevant, and Pro- 
jen, and 1n reſpect thereof Found the ſaid Seafin and Right, ſo far as con- 
xrned the Warrandice Lands, to be null, and Deceened againſt the ſame, con- 
vrm to the delire of the Summons. A&or, Nicolſon, klter, Gibſon 
Clerk. Vid. 28 July 1637. La, Blairquhen. | 


Forbes and Fullarton contra Fullarton of Kinabar, Marih 23. 1636: 

Y Contract of Marriage betwixt Fu{arton of Kinabar and Janet Lindſay his: 
p ſecond Spouſe, the ſaid L. Kinabar being obliged to do certain Deeds, in 
lvours of the Heirs to be Procreat of that Marriage , towhich Deeds the Heir 
if that Marriage having made John Forbes of Balnagask Aﬀſigney,whoconveen- 
ng the eldeſt Son of the ſaid L. Kinabar, procreat upon his firſt Marriage, as 
ccellor ro his ſaid Father poſt contraZum debitum, to fulfill theſe Deeds;' and 
r qualifying of the ſame, that he was ſo Succeſſor, he condeſcended, that his 
id Father ſince the Contratt, whereby he was Debitor to this Purſuer and his 
:lent, had by Contra@ obliged him to Tnfeft the Defender his eldeſt Sonin 
liercnr of his Lands of K inabar, and the ſaid Defenders Son, who was his Oye 
n Fee thereof, conform whereto they were Infeft ; in reſpe& of the which 
lterent granted to him, who was his eldeſt Son, ard alioqus ſucceſurns, he muſt 
x tound lyableto the Debt, and to the fulfilling of the ſaid Contra of Mar- 
we. And the Defender Alledging, that this Acquifition of the Liferent to 
in from his Father, could not be repute ſuch a Right as might make him Suc+ 
ſor, 1eing the Succeſſion muſt be in ſome Heretable Right, whereunto he 
ht have ſucceeded in Law, atter his Fathers Deceaſe,which cannot be Found 
be ina naked Liferent 3 for albeit that Liferent might be found lyable to 
x Debr, or might be taken away and fall, in ſo far as the Creditor, orany 0» 
xr might be thereby prejudged, yet that thereby the Defender ſhould be 
und lyable to pay all the Defundts Debt, and thereby to lay a greater burden 
z0n him, than all the Heretable Right of that Land, and thrice as much more ' 
worth, 1t were unreaſonable, and ought not to be ſuſtained, and it were a 
velty not heard of before by the Lords. The Lords Repelled the Alledgance, 
04 Found this manner of qualification of Succeſiion by this Liferent- Right 
Idevant, ro make the Defender to be univerſal Succeſfor, and foto be lyable 
bthe Defundts whole Debts, ſpecially ſeing in that Right of Liferent granted 
phim(clf, the Fee is granted to his Son. Actor. Nicolſon. Alter, Falconer. Scot 
ck, Y/id. 14 January 1637s Conrtie. 23 Feb, 1637. Betwixt theſe Parties. 


Mr. of Coyſtorphine contra Tennents, March 26. 1636. 

He Maſter of Corftorphine having Married the Relict of Mr. Alex”. Keith, to 
'8 whom ſhe was Executrix, and thereby Purſuing for certain Reſts of the 
ms of the Lands of adebred by the Tennents, Poſleſlors thereof, of 
te Cropt 1623, 1624, and 1625, for the which Reſts the ſaid umquhile Mr. 
lexarder had obtained Sentence in his own Baron-Court againſt them, upon 
beir own Confeſſion, containing the ſpecial quantities of the ſame, and where: 
b his ſaid Spouſe had Right as Executrix te him 3 and the Tennents repre- 
{ning the danger of this Purſuit, if the ſame ſhould have way, that poor Ten- 
tents, who takes not Acquittances when they pay their Maſters Farms and 
Vuties to them, may be in, the ſame neither being ſought by their Maſter in 
ls own lifetime, he living ten yearsafter that Purſuit and Sentence,and never 
tallenging them for payment,they nevertheleſs being many years ſtill his Ten= 
ents, and Polleſlors of the ſame Lands : Likeas they offered them to prove, 
hat by the ſpace of three years together, immediatly ſubſequent to thir years, 
br which they are now Purſued, they made payment of the three laſt yeary 
text following of the ſaids Farms, to the; Merchants to whom their ſaid um- 
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quhile Maſter ſold the Farms of the L2nds, which is alike as if they had Payec 
himſelf, this being done at his Command, and in Law trinmw annorum cohere 
tium apoche preſumunt ſolutionem prateritorum;and they produced ſundry Ticke;; 
of theſe three laſt years, Subſcribed by the Merchants, bearing receipt of the 
Victual, as the ſame was delivered at ilk ſeveral time, which after Comput; 
tion of the ſeveral Receipts, they Alledged would make appear, that all the 
three years were compleatly payed. The Lords Repelled this Exception, j 
reſpe& of the foreſaid Decreet obtained for the Reſts now acclaimed, ani 
Found, that the Merchants Tickets could not take away the ſame; in relpeR it 
wasnot ſhown,that the Maſters ſelfhad granted three ſeveral Dilcharges of the 
three immediat years, next ſubſequent to the years controverted, without whict 
the Ground in Law holds not; for the Maſter might have direQed the Ten 
nents toanſwer the Merchant of the Reſts adebted by them, and the Merchant 
Tickets, albeit given in the years ſubſequent to the years acclaimed, did in 
port nothing to the contrair, and therefore the Exception was Repelled. Ac 
tor. M:gil/; Alter. Gibſon Clerk. 


Lo. Torthorrel contra E. Qwcensberry, Fodem die. 

O, Torthorrel Purſuing the E. Queensberry, for Reduction of the Alienai 
fi on of the Lands and Lordſhip ot Carleil, upon a Reaſon of InterdiRion 
and it being queſtioned for the Defender, that awte ownia the Interdiio 
ſhould be produced, which is the Ground of the Reaſon. And the Purſuer An 
ſwering, thathe was not holden to produceit in i»greſſs litis,but he ſhould prc 
duce it in termino probationis, after that his Reaſon is admitted to Probation 
for it might be that he behoved to uſe Incident Diligence, to recover the ſame 
not being in his own hand 3 and the Defender could not misken this Interdi 
tion, ſeing in the Alienation controverted, he Contracted with the Purluer,: 
with a perſon Interdicted, and mentioned therein the conſent of the perſo 
Interdictors, to whom he was ſo Interdied, The Lords Found, that in Ati 
ofReduCtion, which were founded upon a Reaſon of Interdifion,or upon aRea 
ſon of Inhibition, that the InterdiCtions and Inhibitions ſhould be produced it 
zwgreſſu litis, and that no Proceſs ſhould be granted in the Cauſe, for diſcuſſing 
of the Keaſon ( after the Production wereſatisfied) before the lame were pre 
duced and ſhown to the Party; and therefore ordained the Purſuer to produ 
this Interdiction, before any further Proceſs were granted in this Cauſe. ARor 
Stuart & Fohnſton, Alter. Advocatus, Nicolſon & Mowat, Scot Clerk. 


E. Galoway contra Gordoz of Kingſtair, March 29. 1636: 
N a double Poynding, both contending who ought to be anſwered of the 
Duties of the Miln of Soxbie, which were Compriſed in anno 1632, by th 
Earl of Gaoway, and who neither had done Diligencegnor was [nfeft __ the 
Compriſing; and the other Party, after perfefting of the Earls Compriſing, be 
ing [nteft in the ſaid Miln by the common Debitor, by a Baſe Infeftment, fo 
Cauſes moſt onerous, of Debt payed by Gordon for Sorbie3 and by vertue 0 
his ſaid Inteftment he being in peaceable Poſſeſſion of the Miln, and whole Du 
ties thereof, two years together uninterrupted, and continually to this yea 
1636.now controverted; & fo they both claiming preference,by reaſon ofthei 
Rights foreſaids; wherein the EarlAlledged,that the voluntar deed of theBaſeIn 
feftmentgranted after hisCompriſing,could not be reſpeted,nor noAct voluntar 
ly done by thecommonDebitor,who is now,and was then mon ſolvende;for hisDe 
nounciation was enough, to take away all Deeds thereafter done by the Debi 
tor, in prejudice of his Publict Act of Denounciation ; and he contended, tha d 
his Compriſingy without either Diligence or Infeftment, was ſufficient to give 
him Right to the Maills and Duties, The Lords Repelled the _—— un 
eſpect 
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Reſpect the Compriſer was neither [nfeft, nor had done any Diligence by the 
ſpace of almoſt theſe four years ſince his Comprifing,to obtain himſelf Infeft,and 
that he wasnot yet Infeft, therefore they preferred him who was Infeft in this 
Judgment Poſleſſor. Ator. Stxart & Nicolſon. Alter, Gilmore, Gibſon Clerk.Fid. 
1March 1637, Moncreiff , 


E. Annandiil contra Fohnſton, Eodem die, Ss 
N a Removing,one Fohnſton of having 7nfett his Oye in the Lands of 
by a Baſe latetrment, Holden of himſelt, reſerving his own Literent; and 
thereafter the Goodfir having made Diſpoſition of the Lands to the Earl, and 
ppon his Reſignation he being publickly Inteft by the King,and becoming there- 
atter in the Goodfir's Lifetime in Poſſeſhon ot the Lands, while that atcer the 
Goodfirs Deceaſc,and in the abſence ot the Earl,the Oyeby vertne of his Baſe 
Infetement apprehends Poſl: ffion; by vertue of which Kighr and Poſleffion he 
Detends againſt the Removing,purſued againſt him by the Earl,and Alledges, 
that no Poſſeſhon Acquired by the Earl in his Goodfirs Lifetime,can prejudge 
his Right, which albeit Baſe, is Clothed with Natural Pofleffion,and the Poſg 
ſeſſion of his Goodfir muſt be his Poſſeſſion, his Literent being reſerved in his 
Fee. The Lords Repelled the Alledgance,in reſpe& of the Pur ſuers Reply upon 
2Publick Right,Clothed with Poſſeſſion in the Granters Litetime, and that the 
Excipients Right was Baſe,and wasgranted by the Goodfir to theOye,and there 
was no lawful manner qual:fied, how he apprehended Poſſeſſion, but he mmighe 
be Decerned as ſucceeding in the VYice,and {o he was Decerned to Remove not- 
withſtanding of that Exception, Actor, Advocatus. Alter, Fohnſton.Scot Clerk. 
Vid. Fuly 17, 1635, L, Craighal, 
contra Eodems die: 

Ne having obtained Decreet againſt another, for payment of thirty Bolls 
() of Victual, and leyen ſcore pounds alio of Money, which being Suſpended 
upon a Diſcharge, granted by the Obcainer of the Sentence z which Diſcharge 
was only Subſcribed by one Nottar, and ſo was querrelled as null,not being Sub» 
ſcribed by two Notrars betore tour W itneſſes, conform to the 4 of Parliament, 
being in a matter mor than 100, pounds; and the Party offering to Retrinch the 
Diſcharge to worke only Liberation tor 100 pounds, and no more of the quantis 
ty in the Sentence; An | the other Alledging that this being the Body ofa Wrir, 
Peccant againſt the Law,it could not be Reſtrited to be good in one part, and 
to fail in So reſt. The Zords Found, that the Party might reſtri& his Diſcharge 
to 200 pounds, and K epelled theAlledgance, and Suſtained the Diſcharge tor to 
Liberat trom 100 pounds, Actor, Baird. Alter, Gibſon, Hay Clerk, 

Cowan contra L. Elphingſtoun, Eodem die, | 
Ne Cowan having Compriſed Bruce of Polknevies Lands,and Charging the 
L. + |phing flown Supetior, to Inteft hira cherein, he Suſpends, Alledging, 
that his Vaſſal was at the Hora, againſt whom the Compryfing was Deduced, 
and albeit he was not year and day Rebel,yet the Rebellion being i» cvs; he as 
Supetior, by any Entry of the Compryſer, ought not to be prejuiged of his Ca- 
ſuality of the Vaſſals Literent,when ic ſhould tall ; This Reaſon was Found no 
impediment to ſtay theCompryſersEntry,withour prejudicealways ot theStpe- 
tiors Caſuality, when ir ſhould fall out prowt de jure,which was not meetto be 
Tryed, nor Diſcuſſed in this place : And another Reaſon was, That he could not 
Enter bim.while he were payed by the Compryſer of all the bygone Fea-avties owe 
Ing by Polknavie, and for which he was at the Horn at the Superiors Inſtance x 
This Reaſon was alſo Repelled; becauſe the Compryſer was nor Found perſon 
ally ſubje& to pay them, bur the Superior mighe Poynd the Ground therefore, 
which was reſerved to him ; 1tem, The Superior claiming a years Ducy, the 
Compryter Alledged, that he _ (+ Pay no greater Duty to the Superior,tor 
K r= 
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rece ying of him, hut only the quantity of the Feu- Duty, as the Vaſſals Right 
bears, his Holding being a Feu, for paying of fourteen Bolls of Vittual yearly, 
which he 1s content to pay, being Liquidat,and no turther, The Lords Repelled ly C 


the Alle/gance,and Found that the ©. ompryſer ought ro pay tor his years Du- Nico 
ty to the Superior, anyears Avail of the | ands,as the ſame is commonly worth 012. 
to be payed by a Tennent, and that the offcr of a years Duty ot the Feu- Duty ther, 
is not enough, Actor, Cunninghame, Alter, Stuart. Scot Clerk, agair 
Maanel/ conmira Maxwell, Fune 28, 1636. fall, f 

WAawell If Orchardtoun, being Infeft in the Miln of Drumdenan, with hcatl 

the Altcicted Multures thereof, purſues another Maxwe/ for payment of the L 

the quantity of dry Multures, uſed to be payed yearly, betore the Cropts and ledga 
years 1634. and 1635. now acclaimed by this Purſuitz and the other Defend- Was 4 

ing, with a prior Infeftment of his Lands cum Molendinis, anterior to the Purſu- lon 0 

ers Right, by vertue whereof he Alledged himſelf, and his Lands to be free of tully 1 

that Servitude, and Aſtrigion; and the Purſuer Replying, that he ought not Comp 
now to be pu' to Diſput upon priority, or poſteriority of his Kight, in reſpett _ 
crtl 


hat conform to his Inteftment foreſaid, of the Milns cum aftrictis Multuris of 
the Lands of Prumdenan, per expreſſum, he has been in uſe thir 40 years by-palt, 
to up-lif from thir Def.nders, and they have been in uſe to pay to him, the 
dry Multure now acclaimed, as Altried to his Milns; ſo that in this Polleſſor 
Judgemen: he ought to be continued in his Poſſeſſion, and when the Defend- 
er ſh: pur ſuc by any ordinar Purſuit, for exceming of him from that Servitude, 
he (hall Anſwer thereto, as accords. And 2%. He Replyed, that he had recovered 
Sentences againſt thir ſame Dcfenders,for payment of theſc Duties of other years, 
preceeding the years lybelled,and payment conform thereto, The Lords Found 
buth theſe i eplyes, and ilk one of them ſeparatime Relevant in this Judgment 
Pofſe(lor, being proven, or any of the ſame, ro make the Defenders ſubje&in 
thir D vieslybclled, without prejudice tothe Defender,to Purſue by gedutti- 
on or D«clarator, or any other Legal manner, any AQion whereby to free him- 
ſelf of this Servitude, as accords of the Law, Actor.Gilmor, Alter. Hay 
Clerk. Vid. infra E, Errol. 


E. Errol contra Tack(men Teind-ſheaves, Fodem die, 
He Earl of Errol, as Tack(-man of the Teind-(heaves of Purſu- 
ing Spuilzie again Gordon of and he Defending with a Right q 
ota Tack, Yet toGordon of Pitlurg long anterior to the Purſuers Tack, and ealon, 
by vertue thercof, Alledging that the Right of that Tack, which was now Al- —_ 
ſigned to the Fxcipient, and by vertue whereof he was in Poſſc{ſion, ought wprif 
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to Defend him againſt the Spuilzic Intented upon a Tack, long poſterior tothe _ 
Excipients Authors Tack. And the Purſuer Replying, that he by vertue of his _—_ 
{ 


Tack, was in Poffeſſion of the Teinds Lybelled, diverſe years preceeding the 
years Lybelledz Likeas he has recovered Sentence againſt the Defenders Au- 
thor, tor Spoliation of the ſaids Teinds, diverſe years preceeding the ſaids years 
Lybelled, and payment conform thereto; So thatin this Poſſeflor Judgement, 
the Defender cannot Obtrude the ſaid Anterior Tack to this Purſuers Tack, 
which is clothed with 20 years continual Poſſefſion. The Lords Repelled the 
Exception, in reſpett of the foreſaid Reply and Poſſeſſion, which they Admit 
ted in this Judgement Poſleffor,withour prejudice to the Defender, to Reduce 
upon his Ant=rioritys prout de Jure, Actor. Stuart & Hay. Alter. Burnet, Hay 
Clerk, Yid. ſupra L,Orchardtoun. 


Nicolſon contra Burnet, July 7. 1636. WO 
Ne Nicolſon being Charged by Burnet, to Enter Heir to bis ume 


quhile Father, to the Etie& that the ſaid Nicolſor might pay the Dep 
owing 
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owing by his ſaid umquhile Father to Burnet; and as uſe is, Cottprifing being 
thereafter Deduced by the ſaid Burnet, of certain Lands againſt him, as Jawful» 
ly Charged, &c. Which Compriſing being deſired to be Reduced art. the ſaid 
Nrcoljons Inſtance, againſt the Heir of the Compriſer, upon thir Three Reaſons, 
£12. That the Purſer, the time when he was Charzed toenter Heir to his Fa- 
ther, had an Elder Brotherthen living, ſo that the Charge could not, be Execut 
zgainſt him 3 and conſ.quently the Compriſing following thereon, behoved to 
fall, Againſt which it was Excepted, that the Defender aloud to prove in fortt- 
fication of his Charge, that his Elder Brother was thendead; which Alledgance 
the Lords adivitted, for fuſtaining of the Compriſing, albeit Regularly the Al- 
ledgance ot Life uſed to be preferred, tothe Alledgeance of Death z But hereit 
was admitted, to maintain the” Compriſing, #t AF#2 waleat, The Second Rea- 
ſvn of KeduRtion was, that the Lands Compriſed, were never Denunced law. 
tully ro be Compriſed 3 and if any ſuch Execution to that effc& preceeded the 
Compriſing, which it it can be Produced, the Purſuer offered to Improve the 
ſime, and therefore craved, that the ſame might be Produced, or <lſe that 
Ccrrncation might be granted againſt the ſame. And the Defender Alledging, 
that after ſo long a time he cannot be holden to keep his Executions, and the 
Warrands of his Compriſing, and ought not to be Compelled, poi# tanti tempor. 
 intervallum, to produce the ſame, ſeing he produces the Compriſing, which 
ought to ſatishie the ProduRtion now, there being 28 years run ſince the date 
of his Compriſing, which was Deduced in anno 1608, during the which whole 
pace, it wasnever quarrelled, when the Executions were all extant, which 
ww are loſt or neg|:ted, and are not to be Found. And the Purſuer Anſwer- 
ng, that there is notime of Preſcription, or Law, or Practique, that may ex. 
tm the D-te-:der from the neceſſity of keeping of thefe Warrands; and ſeing 
ve Compriſer came never to ſeek the Benefit thereof all this time, ſince the Des 
lucing «hereof, his Reaton ought the more favourably to be received now, 
when .he is purſued thereonznever being Purſued while now; And the De- 
[nder Anſwering, that the Reaſon wherefore he could not do any Diligence, 
ou his Compriſing, before thistime wasz Becauſe there was a Liferenter of the 
Linds living, who had the Right before his Comprifing, during whoſe Life- 
inc his Compriſing could not take «ffe&, and who has died but within this 
jrar,or thereby. The Lords Found the Alledgance Relevant againſt this Second 
Keaton, and mn reſpect thereof in this cafe Found,the Defender ought notto be 
wnpclled to produce theſe Exccutions, which are called for,as warrands of the 
onprifing comroverted; and therefore Found,that no Certification ſhou'd be 
wanted, for not Production of the ſame, againſt the ſaid Compriſing, The Third 
keefon of Reduftion was, that the Compriſers ſelf upon his Death-Bed grant- 
d the Sum, tur which the Compriſing was Deduced, to be all payed to hin, 
acept 40. pounds, and defired that his Heirs and Executors ſhould ſeek no 
dore trum the Purluer but 40 pounds, which he offered to prove by Witneſſes, 
Ment at the time, Perſons without all Suſpition. The Lords Afſoilzied from 
tis Reaſon, becauſe it was not Found probable by Witneſſes. Actor. Nicofs 
younger | Alter. Burnet, Gibſon Clerk. Yid. for this Reaſon, Feb. Uk. 16387 
Farl Nithoſale and the Caſes there, March 24. 1633. Ruſſel, Feb. 4. 1630. & 
Iu 19. 14631. Earl Krmghors. 
Cleghorn contra Ferguſon, Fuly 8. 1636, | ; 
Ne Cleghorn in Cramond, having borrowed from Ferguſon in Myirhouſe 500 
Merks;he Diſpones to the Creditor his Lands in Cramond,which Creditor, 
fl. Ferguſon gives at that ſame time a Back-Bond to Cleghorm,that if atthe Whit 
ndey thereaiter, which wasin a»»0 1634- orwithin 15, dayes thereafter, he 
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ſhould repay his Money, with the Profite thereof to theTerm,then to Repone W5tipend 
him, otherwiſe the Back-Bond to become null, after which Term Ferguſon 0b- (poule, 
tained Decreet of Removing, upon his ſaid Infeftment : Thereafter Cleghory, Wue ot 3 
and his Afﬀigney Brown, Charges upon the Back-Bond, to Repone the ſaid Cleg. W54»-? 
born, inand to his own Right, and offers to Repay the Money , which being WVicc#a 
Suſpended upon theTenor of the Back-Bond,andClauſe chereof,appointing the W41- th 
Back-Bond to be null, if the Sum were not preciſely payed within 25 day, Wiided © 
after Whitſunday, 1634. and fo after ſo long atime, that day being expired, MW: Stipe! 
there was no place to offer the Money, and purge the Failzie; ſpecially where. WisStip: 
as he had Reformed the Lands,and beſtowed moreExpenſes in Repairing there. Meodure | 
of, than the Land was worth; And the other Party offering to pay the Money judice © 
cur 0mni cauſa, and all bis Charges, at the Zords Modification, he Alledged, he Wnv'< th 
oughtto be Reponed, ſeing theſe Clauſes are not allowable 1n Law, being paJa Wvnge" * 
Legis Commiſſorie, which in Law are always Reprobat 3» pignoribws, as this d, and 


is, eſpecially there being no Declarator ever ſought upon the Failzie, which {o0'd nc 
if the Party had ſought, he would ever have been ſuffered to purge the ſame, {Wi{tter © 
and would ſo have done. And the other Alledging, that after ſo long time, no MuLites 
reaſon could permit him to purge the Failzie, and the Decreet of Removing is {WIcu'e 3! 
in placeof a Declarator, The Lords Found, that notwithſtanding of the Inter- adged | 
courſe of this time of two years, fince the Failzie was incurred, that the Party xrlon | 
might be heard to purge the Failzie, the Creditor being fatisfied of his Sum, {Miclent: 
and Annualrent, and all the Charges beſtowed upon the Beiting of the Houſe, kipend: 
for this being P aFum Legis Commiſſorie in pignore, they would not allow it ; quld Ia 
and being adjected as a Penalty for Failzie, to pay the principal Sum at the WF" (eT 
time appointed, they thought it nor reaſonable, to allow ſo great a Penalty, Wo t 

niſte! 


ſo far tranſcending the Ordinar Annualrent; and therefore they Ordained the 
Parties to compt upon the Annualrents, and the Charges Deburſed by the Cre- 
ditor , upon Beiting of the Houſes. Actor, Gi#lmor. Alter. Gibſon Clerk: 
Vid. March 19. 1631. Scot, 


L. Colſtour contra Lo, Cranſtoun, Eodeme die, 


Ace 


INC 


of. 


T* a Suſpenſion of a Decrcet of Removing, obtained by the Lo, Cra»ſion WY" aRe: 
againſt Co{ſtoun, wherein a Sentence of Excommunication being pronounced WF mag! 
ters ord; 


and Extracted again(t ColiZour for Inceſt, in reſpe& whereof the Charger Al 


ledged, that be had no Perſon to (tand in Judgment. The Zords Found, thathpy"** 8! 
the Suſpender ought to be heard to infiſt in his Suſpenſion, notwithſtanding the 7 
that he was ſo Excommunicat, ſeing he was not atthe Kings Horn; for the hould r 
Found, that Excommunication could not prejudge the Party of theſe things led b 
gue nt? wes Nataralis vel Juris Gentium, as was to Defend themſelves wit uſu he 
their lawful RightszBut I think,and then was of the mind,thar a Perſon Excom te preſu 
municat, for ſo vile aCrime, as horrible Inceſt, which was fearfully related, anc &ntenc 
aggravate in the Sentence, bearing The Party to havelayen in double Inceſt (for (oey”®. * 6: 


were the Words of the Sentence ) and that for no admonition, he could for 
bear, ought not to beadmitted,to have any favourin any civilJudicatory,whict 
was not granted to a Rebel at the King's Horn, except that he had ſatisfied the 
Kirk, and made Repentance, and the Sentence had been Suſpended ſome way 
for any at Gods Horn, ſhould be refuſed in all things, which are refuſed to : 
Rebel to the King 3 Butthe Lords Ordained himtofind Caution to ſatisfie 
Kirk, and this was Repelled ; for he might Defend notwithſtanding thereo 
as a Suſpender is Compred ; But the Cannon Lay permits not any excomuni 
cat Perſon to Purſue, Actor, Craig. Alter, Belſbes. Gibſon Clerk, 


Tennents of Hyndwood contra the Miniſter of Coldinghawe, Foul 9. 1636: 
f ©" Tennents of Hyndwood Suſpending in a Double-Poynding againſt th 
. © Miniſter of Coldinghame,claiming their Viccarage-Teinds 45a part - hi 
ag oat ti 


had 3 an 
Gleib,a 
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gtipend on the one part,2n.i againſt the Lady Aztoun, and Laird of Blabager het 
cpouſe,on the other part,che i ady claiming the ſameas a Tack(- woman, by yer” 
we ot a Tack ot the \.meV :ccarage- Teinds,Set to her by Mr, iUiamDovg/as of 
tany-path, Min:{ter at the faidKuk tor the timze, who then had Right to the ſaid 
viccarage-Teinds, et to her during all the dayes of his Litetime,who yer livesy 
kn. che preſent Miniſtcr Replying, that Mr, William Dowglas was never pro= 
rided by any Preſentation to the Viccatage, as a diſtin Benefice, but was only 
\Stipendary Miniſter,and had the V iccarage-Teinds aſſigned to him,as a part of - 
isStip: ad, ſo that he could Set no Tack of theſe Viccarage-Teinds, which could 
adure longer ſpace, than during the time of his Service at the ſaid Kirk,in pre« 
wlice ot the ſucceeding Miniſter, who was to be provided to the Charge, no 
nore than he could Set any Tack of the reſt of his Stipend, which could haveno 
bnger endurancezfor otherways the Intrant Miniſters might be ſenſibly wracks 
d, and their Stipends Reduced touch a ſmall proportion, whereupon they 
ould not live. The Zords Found, that this Tack could not Defend the Lady,the 
ctter being removed, and Serving the Cure at another Kirk, albeit he be yet 
uLitez ſeing the Viccarage-Teinds are Afﬀigned to the Miniſter, * Serving the 
(ure at the Kirk Lybelled,as a part of his Stipend,wherein he cannot be pre= 
adged by the Miniſter his Predeceſlorztheſe Teinds not being bruiked by any 
xr(0n provided to the Viccarage,asa diſtin Benefice by any diſtin or ſeveral 
reſentation, bur being Annexed to the Miniſter, and allotted for a part of his 
kipendzSo that he being a Stipendary Miniſter, he could not Ser any Tack,which 
ould laſt longer than he remained aRual Miniſter at that Kirk , of any part of 
theſe Teinds,nor any other part of his Stipend, thereby to prejudge his Succeſs 
ror the Kirk, and therefore they Found the Tack null, and that the preſent 
niſter had beſt Rightto the Teinds,and Decerned him to be Anſwered there« 
Acor, Mowat, Alter, Craig. Gibſon Clerk, 


| | Burrel contra Gilgower, Fuly 12, 1636, 
I NeBurrel obtains Decreet of Removing againſt Ki/gower,before the Baillies 
of Edinburgh,in foro contradidtorio,which being deſired robeSuſpended up« 
a2 Reaſon founded upona Tack of the Land controverted, and the other Op= 
jn.ng his Decreer,given againſt him compearing, The Lords Found the Let 
rs orderly proceeded, notwithſtanding of che Reaſon,in reſpe& of the ſaid De* 
reet given againſt the Suſpender compearingz at which time the ſaid Defence 
the Tack was competent, and being omitced ro be proponed, they Found it 
hould neicher be received by Suſpenſion nor ReduRion,except that it were Li 
klled by way of Reduction , that it was proponed and unjuſtly Repelled, quo 
aſs he might Intent ordinar ReduRion thereon,and no otherwayesz(eing it muſt 
xpreſumed to have been do/oſ2 omitted, being comperent to him before the 


ntence, Actor. Primroſe & Dunlop, Alter, Gilmore, Hay Clerk,Yid, Decemb, 
10,1632, Knox and the Caſes there, | 


Lawmondcontra Bennet, Fuly 13.1636, 

R. 4ndrew Lawmond Miniſter at Morkinſh, having Charged upon his De 
fignation of his Gleib Robert Bennet Herecor thereof, who Suſpending, 
that the Lands Deſigned are not Arrable Lands, but the greateſt part thereof 
ms Meadow and Mire, and unfit for Tilling or Labouring, and the reſt thereof 
"ns Houſes and Yards Set out to Feuarsz; The Lords reſpeRed not this Reaſon, 
decauſe rhat Clauſe in the As of Parliament, bearing Arrable Land,it any ſuch 
Clauſe were (as there is none Ithink ) is conceived in the Miniſters Favours, 
ad he may ſeek other Lands, ſuch as theſe are, where there is no better to be 
lad; and ficklike Found, that the Miniſter ought not to be Debarred from his 
Gleib,although it were Laboured in Yards, and Houſes builded thereupon, there 
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being no other Kirk-Lands in the Paroch, Gibſon Clerk. Yid, Fuly 24, 1629, 


Nairn, owl, an 
The Biſhop of Edinburgh contra Brown, Eodem die ough! 
He Biſhop of Edinburgh Purſuing Spuilzie againſt Gilbert Browy and an Pell: 
other Detender tor the ſeveral Teindsot their Lands, and the ſaid G ow why 
Brown Alledging a Tack Set to him- by Mir, Gilbert Gordow of Shirms as Abbor him f 
ot New Abbay, by vertue whereof he had been in Poſſeſſion theſe fourt ſhops 
bygone, for payment of his Tack- Duty allanerly : And the Biſhop Rel Hom and | 
chat the Tack could not Detend him, except he ſhould Allecge, thar a an. bum f 
was lawfully provided to the Abbacy, The Lords Found the Alledgance Rele. Lond 
vant roDetend theExcipient in this Judgment Poſlefſor, without prejudice nia __ 
duce thereon prout de jurez(eing it was not probable, that the Tackſman co iq ro 
have the Setters Proviſion in his Hands,and keeping,but whenſoever he ould oeher 
be Purſued therefore, tor anulling of his Tack in an ordinary Purſuit, he mi h _ 
then do his Diligence to recover that Proviſion, atter what Legal manner het p ough 
might,and upon his own peril; 4nd ficklike it beingAlledged tor anotherDeſe; «97 
+der, that he had a Feu-Inteftment from another lawful Titular of his Lands, n= 
decimis incluſis,by vertue whereof he and his Predeceſſors has been paſt meng. _e: 
ry of Man,in peaceable immemorial Poſſeffion of theſe Teinds, for p1yment of Parſc 
the Duty contained in his Feu,and produced his Feu to prove che ſameza ainſt be 
which the B. Alledging that the Feu could not extend ro the Teinds be | Ds 
theTeinds were not Diſponed by the Diſpofitrve words ot the Charter andals 
beit in the Clauſe of Tenendas,the word (cum decimis \ was caſten in 2mong che B 
words of that Claufe, yer being done either negligently by the Writer, orCau- 
tcouſly put in with other words in the common Stile,&!o flipped into the Clauſe | renary 
cam ancupationibus & venationibus &c. and albeit the ſame be alſoinſerr in theſll the i 
Reddendo, which bore Reddendo pro diftis ttrris,molendinis & aecimis, (uch of A 
particular Sum, yer whatever is in any of theſe Clauſes, not being expretly con + 
tained in the Difpoſitive words,as theTeinds are not, nor yet theM1lns, therefor ey 
the Feu cannot extend thereto: And the k xcipient Opponing his Feu, Clothec arp 
with Poſleſhion, paſt memory of man, contended that the ſame was ſufficient to = | 
defend him in this Poſſeſſory Judgmenr,ay and while it were Reduced; ſpeciall c -- 
theſe Teinds being of the Viccars Lands, which Teinds were never in uſe to be "a 
led,but goes ever with the Lands, and Poſleſſors theteof, and no other perſo whet 
ever pretended Right thereto, The Lords Found the Exception Relevant, to De _ 
tend the Excipienc in this Poſſeſſory Judgment,and would not annul the Feu ir — 
this place upon that Alledgance, in reſpe& the Reddengdo bore clearly,the Duty? oo 
be paid for the Teinds,which words pro Decimis were expreſly inſert 1 thatClauſe np 
ot theReddende. Item, In thisProceſs it being Alledged for the L, Zochnivar,that SO 
he had aTack Set to him by the Prefident,being thenAbbor of New- Abbay,t ; + 
Terms yet to run- Andit being Replyed,that the Tack is null, as Set in Di- Mic 
minution of the Rental, againſt the 4 of Parliament 1581. ſeing it was Set for was, 
converſion ot Vidual into Silver, at a ſmall price:The Lords Found this Nulli= W& 4 h 
ty ought not to be received by way of Exception, but ought to abide ReduQi- ah 
on,wherein it behoved to be Libelled,that & Teinds payed ViRual of Old to _ 
the Titular,and were ſo Rentalled,againſt which the Defender would be heard, 0 . 
and would have time to come Inſtructed to Defend himſelf, which 1n this place 7 
cannot be dane, Aor, Nisber, Alter, Gilmore & M*gil. Gibſon Clerk, biei 
Halybuston contra Paterſon, Eodemdiec: then 
R, Thomas Halybarton Miniſter at Kinoul his Charges upon his Deſigna- 00n 
tion being Suſpended by Mr, Fohn Paterſon, Alledging, the Lands De- Mon 
ſigned co pertain to him,and ate holden of a Chaplainry within the Kirk ot X-»- _ 
oul, Wy *'9 
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ou,and that there being both Prior's and Biſhop's Lands within thePiroch, theſe 
oughr to be firſt Diſcuſſed, and Deſigned betore his Chaplains Lands could be 
Defigned,conform to the Order ſercown in the 161 A713 Parl, Fa. 6, And. 
the Miniſter Anſwering, that the moſt eweſt Kirk-lands ought to be alloted to 
him for his Gleib, which is the Land now controverted; whereas the other Bi- 
ſhops,or Abbots LanJs,are three miles diſtant trom the Kirk-Manſe and Gleib, 
and it were no reaſon to put the Miniſter to lo ſeen-an Inconveniency,as to torce 
him to take & Labour a Gleib three miles diſtant from his Service & Kirk. The 
Lerds notwirhſtanling of the Anſwer, Found the Reaſon Relevant, & that the 
Abbot, Prior, or Biſhops Lands, _ to be firſt Deſigned before the Chap- 
lain- Lands could be cliimedzalbeic che ſaid Chaplain- Lands were eweſt, and the 
other was three miles diſtant, as ſaid is, which was not reſpeted: For the Lords 
Found, that where the 4s of Parliament ſpoke of Contiguity,or eweſtneſ(s,it 
ought to be underſtood, that the moſt ewelt of ſuch Lands ſhould be Defigned 
in their own kind, as the moſt eweſt of Parſon- Lands,and the moſt eweſt ot Pri» 
ors Lands, and ſo of B.ſhops Lands,and S»ccef:4e in order, but not Comparg= 
tive among themlelves;ſoas1t the Biſhops Lands were nearer than the Abbots, or 
J Parſons,that the neareſt ſhould be firſt, bur that the neareſt of its own ſort ſhould 
1 be Deſigned betore the more remotein that ſame kind, and no otherwayes, Hay 
1 Clerk, | | 
Drummond contra Drummond, Fuly 15.1636, 

Y Decreet Arbural, P:onounced inanpo 1614. by the Earl of Perth, bee 
twixt Fames Drummond ot Deumdoue on the one pait, and Vir, Davidand 
1 Malcolm Drummond: on the other part, the ſaid Fames is Decerned tor the one- 
{ rous Caules co:rained in the ſaid Decreer, to Tailzie his Lands of Drumdoue,to 
1 the ſaid Mr, David and Malcolms Heirsemale, tailzying ot Heirs-male gotten 
{ of his Body,whe:eupon Action being Intented by the ſa1d Mr, David, The ſaid 
1 Detender Alledged, that he had ſatisfied the ſaid Decreer, in fo far as he had 
perfected a Charter ot Tailzie under the Great-Seal to Mr. David and Malcolm, 
and their Heirs-male, &c, which Charter he produced, an4 Seafin conform 

| thereto + And the Purſuer Replying, that the Charter was [n«ffeRual,in reſpe& 
lince the Date thereot, the Detender had Sold the Lands to the Earl of Perth, 
whereby he had rendered the p: ofite of the Tailzie void,and made the Right of 
Succeſſion by the Tailzie to evaniſh, and theretore at leaſt he ought to have his 
own Money again, which was given for the making of the Tailzie. The Lords 
Found the Exception Relevant, and Proven by the Charter of Tailzie,and Set- 
fin produced,and Found, that the Defender ought nor in Law to be compelled, 
to render again the Money,alledged payed tor the making of che Tailzie, as be- 
ing made unuſeful to the Purſuer, by the Alienarion of che Lands,made by the 
Detenders For it was Found, that notwithſtanding of che Tailzie, the Parry 
obliged to Tailzie might Sell the | ands; and the Alienition, however it took a- 
my trom the Purſuer, the Hope and Bencfire of Succeſhon any wayes,by vertue 
| of that Tailziez yet ir was Found not to impede the Patty obliged ro Sell up- 
on urgent and juſt Cauſes the Lan's;and there was no Fraud or Guile qualified, 
upon the part of the Seller againſt him, which might make it appear, that it was 
done to fruſtrat the Tailzie directly (which if it had been Alledged, might have 
had its own conſideration ) neither bears the Decreer any ſuch Clauſe, Prohi= 
diting the Party to Sell the Lands,nor has the Party obliged himſelt not to Sell 
them,nor to contract Debt in his urgent Afﬀairs,nor is Inhibition Served there- 
onzneither is the Defender obliged, nor Decerned in the Decreer co retound the 
Money, nor is it reaſonable that he ſhould retound it,he having done all that he 
was Decerned to do, wiz, To make the Tailzie,which although it ſhould be un» 
profitable, yet that is upon hazard,qui4 emit quaſi perm & Fattuns revis, Therefore 
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the Lords Aﬀſfoilzied #t ſupre. Aftor, Gilmore, Alter. Nicolſon. Gibſon Clerk 
Vid. Fanuary 14.1631.Sharp and the Cafes there Cited, T his Cauie being Cal- | 
led again upon the laſt of February 1637, it was ſo Decided as it is here, l 


Hackſtoun contra Rutherford, Faly 16, 1636, Debit 
R, David Kinloch being Caurioner tor David Hackſftown, that he ſhould m_ 
| adhere to Rwtherford his Spoule, and atrer that Caution, they adherin perio 


rogether,and Bairns thereatter Procreat betwixt them, thereafter they Divertec; _ 
The Wite atter the Death of the Cautioner, deſired the Bond to be Transfer. + a 


red in the Cautioners Heirs,and he Alledging, that the Bond of Cautionry wag te L 
expyred,ſeing thereatter they had Cohabit, and Children fince gotten betwixe a " 
them, whereby the Effet ot the Bond was tulfilied, and the Caurioner and his ax 
Heirs were freed of theBond; And it being Opponed. that theTenor of the Bond Seats | 


bore, 7 hat they ſhould adhere during their lifetime , and now leing he had Di. ou 
verted, ſhe had reaſon to ſeek the Bond to be Transterted. The Lord; inreſpe&t o k 


ot the Tenor of the Bond, which bore, 7 hat the Cantioner was bound that they h 
ſhould adhere during their Lifetime, Found chat the Cautioner and his Heits were —_ 
obliged for the Husbands adherence during that time. And it being Alledged, - * 
that he was content to adhere,and for that effe& had a Proceſs beiorte the Com- ' = 
miſſars againſt her for Adherence, And ſhe Anſwering,that the Commiſſars had "n _ 
Aſſo:lzied her ftrom that Purſuit, becauſe che Husband would not find Caution, _ 
for her *ndemnity andInterrainment, ſo that excepr the Caution already Found 
ſhould be obliged co that, ſhe could not adhere, The Zords Found, that the C:y. 
tion fore(a1d, tound for the Husband for hishaherence, was only obliged that he 
ſhou'd adhere, and wisnot obliged for her Indemaity and Intertainment, that 
Clauſe not being expreſſed in the Ac of Caution, and the Husband being but a 
poor man, Indigent ot Means, and a Servant who could not get ſuch a Particu= 
lar Cantioner for theſe particulars defired by the Wife, they Found, that they 
could not aſtrit the Cautioner to ſuch things as he had not bound himſelf to, 


Keithcontra Fohnſton's Tennents, Epdem die. 

N a Purſuit to Labour the Ground, conform to a fiveyears Tack thereof, Set 
I Alexander Keith to theTennenrt,and accepted by the Tenneot,and accor 
ding whereto he had Laboured theR oum two years of the five, which was refer- 
red to his Oath, itbeing queſtioned, it the Tennent might, atter he had bruik- 
ed the Room two years of the five, the Tack not being perteRed by Writ, but 
only offered to be provenby the Defenders Oath, thereafter give over 
the Room to the Maſter,and that thereby he was treed of the Tack,the Maſter 
contencing, that he ought ro biuik ir our,during the ſpace agreed upon, The 
Lords were of the mind,thar albeit the Party had by his Oath granted the condi- 
tion,and alſo that he had conteſt, that he had Laboured the Land two years, yet 
that thereatter he might repent, 8&that it was lawful to him to quite the Room 
atany year thereafter, before the Whirſunday,and that he was not bound to keep 
theſaidTack,it not being perteted by Writ, albeit he had bruiked theLands two 
years of five,ſo that theſe ſorts of pa@tions were not Found Obligatory, except 
Writ had been made thereonz8 becauſe Mr, Alex. Xeith was Debarred byHorn- 
ing,and that Mr. Robert Mowat, who was Donatar to Alexande Keith's Eſcheat 
and Liferent, aſſiſted the Puriuit, A/exanger himſclf being Debarred as faid is, 
although the Lords Found ut ſupra, yet the Decifion run on this Ground, that 
the fingular Succeſſor might be Repelled by this Exception, and thatthe Defen+ 
der had competent place of Repentance againſt him,there being no Writ to make 
the Security real, whereby either Party ContraQer, & their Succeſſors might 
be equally bound to others, Aftor, S1wart & Mowat, Alter, Nicolſon & Forbes- 
Gibſon Clerk, Fid.Fuly 151637, Skeen. 
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Sinclarcontra Murray, Eodem die, ' © | . 
N Aſſignation being made by Murray one of the Kings Butry-men in Zyg» 
land,to an other Murr49,in & to ſomeBonds and Debts,owing to him by his 
Debitors, Which after his Deceaſe were uſed tor the Ground & Title of a. Pur« 
ſuic,made by the Afſigney, which being quarrelled by che Defender, viz, the 
Perſon who would have been Heir to the Cedent, that it was null, becauſeit De- 
fened nor the Writer of the Body of the Afſignation, And.it bejog Anſwer 
ed, that it was Written in Bzg/end,and ſo was (ufficient, although wanting that 
colemnity, which could not extend toaWrir done outwith the Kingdom, where 
the Law was made : And it being Duplyed, that this Affignation being inade 
by one Scors- an to another, & ot Debts in Scor/and,it ought to be ruled: by the 
iats Laws, The Lords Repelled the Alledgance; and Suſtained the Affignati- 
on,being made in England>where they Found that.there was no neceſfity, thar 
the Writ ſhould Deſign the 'Writer , neither yer would the Party offer to De- 
ign his Name, the Cedenc being dead, and it being Written by an Exglifh Man, 
yho might be unknown to the Agigney ;. neither was it reſpected that the Pare 
ties were Scots Men,& of a Scortzjb SubjeR, being done out of the Countrey,8 
by the Cedent, who was then an actual Reſidenter in- Egland, and Servant to 
the King, Actor, Gibſon, Alter, 2 Gibſon Clerk, Yid, March 7,1629, Wile 
te and che Caſes there. February 25. 1637, French, 
Lo, Frendranght contra L. Bamff, July 19. 1636, 
N an Action for proving the Tenor ofa Back-bond,granted by the L.Bamffto 
the Lo. Frendraught, whereby L. Bamff granted,that albeit the Lo. Frendraught 
was obliged as Principal, and Bamff orly as Cautioner for Frendraught, in a 
jond of 3000 merks, borrowed from Alexander Forbes; yet that! Sum was 
wly a; Debt owing by .Bawff,- and that therefore he ſhould relieve him 
hereof and which Back-bond being Libelled to have been burnc, when the 
Houſe of Frendravght was burnt, and therefore the Tenor thereof being de- 
ired ro be proven , it was Alledged, that there was no: Adminicle in Writ 
Libelleg, roſuſtain the Back-bond, and Surnmons , and that it: were of a dan- 
xerous preparative and conſequence,to ſuſtain this or the like Acions,to prove 
Tenors of Bonds,or Back-bonds,for payment of Sums of .Money 3 & might di- 
tucb greatly the Liedges,& tended to a dangerous example,ſcing itisthe uni- 
jerſal caſe of the whole Nation,& inviolable Cuſtomythat when Parties payes 
uns owing by Bond, only rodeſtroy theBond,& there is no otherRecord there- 
«made 3 and it were great iniquity in ſuch caſes. (the Queſtion Libelled not 
king of a different nature) to admit Parties to prove the Tenor of ſuch Bonds, 
ad ſo to reſtore the ſame againſt the Debitor z eſpecially in this caſe,' where 
tere is no Adminicle in Writ extant to ſuſtain this Aion. And the: Purſuer 
keplying,that he offered to prove, that the L, of 8amff was before Debjtor to 
lexander Forbes 19 the like $um,for payment whereot he beingCharged, theL, 
kaffdealt with the Lo. Frendranght, to borrow that Sum, and which he did, 
ud became principally bound,as 1s Libelled ( the Lord Frendravght being of 
tefore under Oath not to be Caution for.any perſon) whereby he was moved to 
tk principal Debiror, at which time the Back-bong Libelled waswmade to hin, 
ikeas he thereafter having payed the Sum to Alexander Forbes, Alexander For- 
k made the Laird Bawff Alligney to the Bond firſt made by Bamff and the 
deriff of Crowartie, for ſatisfaftion whereof Frendrevght became. Debitor, as 
adisz upon which Afſſignation .the Laird of Bamff recovered: payment of a 
great part of the Sum from: Crowartie his Con-Caurioner ; all which. be. offered 
b prove by the Laird Bawff5 own Oath, in fortification of bis Summons, the 
Tenor whereof, viz, of the Back-bond, he offered to prove by the Witnelles 
ulert, and Writer, and theſe  —_ to be ſufficient —— 
or 
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Lords,although they Found that it was of dangerous conſequence toſuſtain ſuch 
AQions, for proving the Tenor of the Bonds for Sums of Money,and that they 
would not regularly allow the ſame, but upon neceſiar and good confiderati. 
ons, which might have moved them yer in this caſe the Lords ſuſtained this 


. a dit 

Aon, inreſpeR of the Reply, and Circumſtances therein contained , which - 
they Found {prion proven by the Defenders Oath, and als ſufficient o” 
as any other Adminiclein Law required to concur in an Action, for proving i - 4 f; 
the Tenor; for albeit there muſt be Libelled Adminicles, in proving of Tenors _ 
of real Rights, ſuch as Charters, &c, yet to prove the Tenor of a Bond for a kd 
Sum of Money, there is no likelihood that there can be any other Adminicle in Comp 
Writ: And inthiscaſe the Circumſtances contained in the Reply were ſuſtain M4 - rea 
ed, as ſufficient to be proven by the Parties Oath, as faid is. AQor, Advocatys OM 
& Howat. Alter. Nicolſon, Baird & Gibſon. Gibſon Clerk, a" 
Gairdner contra Chalmers, Eodem die. = that th 
Mquhile William Gairdner being adebted to Chalmers in the Sum of 6c6 doth 1 
Ul merks by his Bond, whereupon John Gairdner being Decerned as lawful- Wl a& w 
ly Charged to pay,&*c. and being Charged, and for obedience thereof having MW yhere 
givena new Bond to the Creditor, upon which he being Charged, he Suſpends, WA the ſe 
and Intented Redudtion upon this Reaſon, viz. his Minority when he Subſcrib-W tas Re 


ed the laſt Bond + Whereto it being Anſwered by the Charger, that he could 
neither Suſpend nor Reduce upon that Reaſon of Minority, ſcing the time when 
he Subſcribed the Bond he was a Nottar, which being a Publick Charge, pre. 
ſames Majority ; and in fortification thereof, he offered to prove that lince he 
was Major,he payed Annualrent for this ſame Sum to theCharger. Thir Excer 
tions conjun#im were Found Relevant, and the payment was Found probable 
by Witneſſes , albeit the Suſpender and Reducer Alledged, that it was only 
probable by Writ, or Oathof Party, tending to make a null Bond good, which 
was alike, as if he were to prove the Debt by Witneſſes , which the Lords Re. 
pelled,and Found the ſame probable by Witneſſes, as ſaid is,it being conjoyned, 
that the Bond was made by a Nottar, AQor. Gibſon. Alter. Heriot. 


E. 2weensberry contra the L. Torthorwold, July 20. 1636. 

He L. Torthorwold, being Summoned to infiſt ina-ReduRion of the Righ 

k of Torthorwold, moved at his inſtance againſt the Earl z after Proteſtati 

0, as uſe is'in ſuch Caſes, and a Term being Aſſigned to the L Torthorwold 

Compearing then by his Procurator to inſiſt, with Certification. At the day 

whereof Aſligned by the AR, the Procurators declared that they would not 

Compear, and it being queſtioned, it the Certification of the Summons ſhoule 

be granted againſt him, as compearing, or as abſent, in reſpe& of his Procura 

tors Declaration, that he would be abſent ; and who Alledged, that he might 

be lawfully abſent, ficklike as in Improbations, after Terms Afſign'd to De 

ders Compearing, and taking days to produce, they might thereafter,never 

theleſs of cheir Compearance to take-days to produce, lawfully be abſent, anc 

It is permitted to them in form, to paſs from their Compearance, ſo ought the 

like in this caſe. The Lords Found,that after Proteſtation granted in the Prin 

cipal Cauſe, and afterCitation by an ordinary ARion, by two Summons tc 

inſiſt, and after aTerm given and takenby the Party;then Compearing to inſiſt 

he could not thereafter paſs from his Compearance, and be abſent, But the 

Lords Found, that the Certificationought to be granted againſt him, as Com 

pearing, and Decerned ſo againſt him, he having taken aday to purſue his 

own Action, and not doing the ſame, being his own Purſuit : And the Zors 
were of the mind,that al h ſuch Certifications were granted in abſence,yet 
that ſuch Sentences and Certifications ſhould be Irreduceable. Attor- Advocatus 
& Nicolſon. Alter, Stnart & Johnſton. Scot Clerk, Greir 8 inn. 
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Greir of Barrarge contra L, Closburn,7 uly 22. 1636; 
Ertain Lands being Adjudged to a Creditor, whereupon the L. Closburz, 
who was Superior to the Lands Adjudged, being Charged to receive the 
Creditor in the Vaſlals place, who Suſpending,that he ought not to do it, while 
hegot a years Duty payed him, according to the Order kept in Compriſings, 
king Adjudications are of the ſame nature, and in every thing alike and equal, 
in ſo far as concerns theSuperiors receiving and changing of his Vaſſals. TheLords 
found the Letters order|yproceeded, notwuhliandirg of theReaſon,& that they 
could not compel the Creditor to paya years:Duty to theSuperior,as isuſed in 
Comprifings: For albeit there may be alike & the ſame Reaſon for Adjudications 
J in this caſe,as for Compriſings, yet ſeing there are expreſs Laws andAtts of Par- 
lament for Compriſings, which are not for Adjudications, the Lords Found, 
that they could not extend the As, which made only mention of Compriſings, 
that the Superior ſhould have a years Duty, for Entry of the Compriler, and 
doth not make any ſuch mention of Acjudications : It being alſo clear, that the 
A& which makes mention of Adjudications, is Cone in the ſame Parliament, 
wherein the Act of Compriling was done,zz. the one the ſixth 4,8 the other 
J the ſeventhA@. Par.1621, And that the ſaid AZ of Adjudication infundry parts 
J has Relation to the precceding immediat Act of Comprifings, and makes them 
alike in ſundry other points, and has no Ordinance in this Point 3 and the Lords 
hought, that their Power reached not ſafely to them to make any new Law, 
where there was no Practique thereanent before 3 but the Lords Ordained the 
Parties to travel, to (ee it they could agree amongſt themſclves,tor a Compoſi- 
tion to be payed: which may appear very Conſiderable, ſeing the Superior 
ought not to be compelled ro change his Vaſlal, not being ſatisfied therefore, no 
nore than he can be Compelled to receive a Stranger, or a +*ingular Succeſſor, 
upon his Vallals Reſignation unſatisfied; otherways the Creditor, and the Vaſlal 
Lubicor,may ever collude tothe Superiors prejudice, Attor. Haxwel, Alter. 

(unninghame, Vid, January 20. 1637. betwixt the ſame Parties. 


| L. Ramornay contra Law, Eodem die, 

He yourg Laird of Ramornay being Married upon the Biſhop of Glaſgows 
| Daughter, and hedying without Bairns, his Brother ſucceeding to his 
Fie, Purſues his Father, and the Brothers Reli&, who had all the Liferent of 
the whole Lands, for a Modification 3 And the Relic Alledging, that no part 
would come off her, for Modification, becauſe ſhe having payed a competent To- 
her of 8-00 merks, for her Liferent of Ten Chalders Vitual,granted toher in 
Conjuna-fee, and Contrated to her by the Purſuers Father, by her Contra 
of Marriage, which the ſaid Purſuers Father is obliged to warrand to her, and 
the Purſuer being bred up with a Writer, and now a Man of Perfect Age, he 
ought to do for himlclf, at the leaſt he ought to ſeek his-Father, whoin nature 
bound for Aliment to his Son. The Lords, in refpe& of the Alledgance, affoil- 
ned the Relic, and Found no Modification ought tobe granted, of her Part of 
the Lands Literented by her, for which they Found, Tha: the AQs of Parlia- 
went, which were the grounds of this Purſuit, could be no Warrand to ſuſtain 
this AQtion againſt her z And astothe Father, albeit the Father by the Law of 
Mature is obliged to nourith his Son quoad Alimentum, yet they Found, that this 
12 of Parkament could not be any ground to maintain this Aion againſt the 
Father, tocompel him to pay any thing out of that Part of his Liferent Lands, 
br his Sons lotertainment,except that he might ſhew ſome other Reaſon to In< 
lace ir, asthat the Father had kythed ſome un-natural and Inhumane deal- 
Ig to the Son, and had refuſed him his Ordinary Maintainance. Actor. 
dter, Marray. Fid. July 7. 1629. Hamilton of Blair, Feb, 12, 1635, Hep» 
wn. Feb, 11. 1636. Sibbalds | 

| | LIIIL 2 King 
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King contra Douglas, Eodem die. decea 

Ne Janet Donglas Relit of James King,being Liferenter of a certain Sum, I * ol 
() whereof herSon hadtheRight of Fee, which Janet Diſpones to herſaid Son MY fave * 
the Liſerent thereof, and at the very time of the Diſpofition, the ſame day be. WY ter" 
fore the ſame Writer, and Witneſſes, receives a Bond from her Son, by the I Inter 
whick he obliges him to relieve his Mother of her Huſbands, his Fathers whole | 30d *! 


Debts; and it hedid not, that he ſhould Repone her toher own place againg MY "> 


that Diſpoſition, and in that Caſe, declares her Diſpoſition to be void: after MI e2( 
which the ſaid Son makesJanet King his Siſter Afigney to a part of the ſaid Sym Vid, 
who purſuing the Debitor therefore, the ſaid Mother Compeared, and Alledg- 
ed, that ſhe ought to have her Liferent, the Sum being provided to her dur. | 
ing her Lifetimez and the Daughter opponing the forefaid Diſpoſition of her () 
Liferent to her Son, and the Mother Duplying upon the ſaid Bond granted by WY Dcpu 
her Son, done at theſame time, as ſaid is, which being pa7um incontinenti ad. WM ing tt 
jeFuns muſt be of Force, asif it had been inſert in the Body of the Difpoſiti- MI be bre 
on 3 Likeas ſhe has ARion of Declzrator Intented upon the Back-Bond, and her WM found 
ſa'd Son knowing, that he has Failzied in the condition of the Back-Bond Advo 
has Reponed herzand the Daughter Anſwering, that the Bond could not work BY Lords 
againſt her,who was a SingularSucceſſor,and ſaw aDiſpoſition pure and fimple, BY on, hi 
not affected with any ſuch condition, as the Back-Bond bears 3 And for the KY Anſw 
Declarator, it is Poſterior tothe Right made by her Brother to her, and fick- WY $udi, 
like the Repoſition is Poſterior. The Lords Found the Purſuers Summons, WI (cing 
and the Anſwers in Fortification thereof Relevant, and Repelled the Alledg-W tency 
ance proponed upon the Back-Bond, which albeit done at the time of the Dif or th: 
poſition, they Found, could not prejudge this Purſuer, who is a Singular Suc-W or th: 
ceſſor 3 but only ſhould work againſt theGranters ſelf,and the ARion and Re-WI any fi 
poſition being after the Right made to the Purſuer, and Intimation thereof, 1yable 
were rejeRed, ſeing the Condition expreſt in the Back-Bond, was not inſert in Cauti 
the Diſpoſition i= corpore primi Juris. Actor, Alter. Heriot, Vid, Feb. vocat 
I5. 1637, Lauder.) I Fou') 
Corſer contra Durie, Eodem die, J |cdge: 
() Robert Corſer in Dyſert purſues Andrew Durie, as gerens ſe pro Herede FA mural 
to his umquhile Father Wiliam Dury of Newton, for payment of ſomelWT the Le 
Money adebted by hisFather to him;wherein it being qualified, that theſaid De. Wh vho." 
fender had behaved himſelf asHeir by this qualification, vis. That his ſaid Fa conſt; 
ther had Set the Lands of Newton, Stock and Teinds for five years roa Tennent, © fi3 
whereof there being diverſe years yet to run, the time of his Fathers deceaſe, WW 1calo! 
he Intrometted with the ſaid Tack Duty, after his ſaid Fathers deceaſe, by bim-WMI |y <itt 
ſelf and his Tutor, which makes him Heir: and the Defender Exceptingzthat his] or ſuc 
faid Father was never Infeftin the Lands,neither was he ever Tack-man of thefſM 'o do 
Teinds, and no ſuch Right ever was, nor can be ſhown; but by the contrair Wy ſome 
whatever Iatromiſſion he had after his Fathers deceaſe, either with the Duties] luits, 
of the Lands, or with the Teinds, the ſame was not by vertue of any Right, Cauti 
either Heretable, or of a Tack in his Fathers Perſon, which never was; nor by main: 
vertue ofthat Alledged Tack Set by his Father, which he never acknowledged ther 
but that the ſame was as Appearand Heir to his Goodame, who died Here-WWJ ®r luc 
tably Infeft in the Lands, and no other Infeft fince:and as to the Teinds he med. like c 
led alſo with them, as AppearandHeir to His Goodſir, who was Tack{-man not,q 
without any reſpe& had by him to his Fathers Poſſeſſion. The Lords Found fit w 
thisException Relevant, to purge that Member foreſaid of the Summons, that Wh Prior 
hecould not be conveened, as behaving himſelf as Heir to his Father, it never ceſs, 
berrg offered to be proven, that his umquhile Father had any Right; and the WW Part, 
Entry tothat Poſſeſſion, which ſubſiſted in bis Fathers Perſon the time of his was c 


decea 
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deceaſe,made him not to be reput as Heir to him, the ſame being done by. ver- 
te of another Title, which he derived from his Goodfir, in whoſe Perſon the 
ſune ſtood, and which he claimed as Appearand Heir to him, ' there being no 
Interveening, nor midd [mpediment to hinder or prejudge him therein: for the 
Interveening of his Fathers Poſſeſſion, and his continuing and dying therein, 
and the Defenders Immediat Entry thereafter, to that Poſſeſſion had by bis Fa- 
ther, was notſuſtained to make him as Heir, lyable to his Fathers Debts. forthe 
Reaſon foreſaid, Attor. Advocatus. Alter. Nicolſon & Dunlop. Gibſon Clerk, 
rid, December 19. 1638. betwixt theſe Parties. 


Stwart contra Gedd, November 16, 1636. | EN 
Ne William Stuart having ACtion againſt, one Gedd Skipper in Burnte 
() Iflind, and Edward Little, Cuſtomer in Zdinburgh, before the Admiral 
Deputs in Leith, for delivery to him of a Trunk, with certain Abulziements be- 
ing therein, which he received from in London inthe Purſuers name, to 
be brought home,&cdelivered to himzin which Court the DefenderGeds having 
found Caution, not only J«dicio eſti but Jadicatum ſolvi, which Cauſe being 
Advocat to theEords,and being agitat after Advocation, and Diſput before the 
Lords, it was queſtioned by the Defender, that in reſpeR of the Advocati- 
on, his Caution found in the Admiral Court ſhould be freed. And the Purſuer 
Anſwering in the contrair, that ſeing Caution was found in that Court to him 
Fudicatumw ſolvi, it was no Reaſon to louſe his Cautioner by the, Advocation, 
ſeing the Advocation -isnot raiſed, nor granted upon any Reaſon of Incompe- 
tency of Judgment, as that the Admiral was not proper Judge to. the Parties, 
or that the matter controverted was not a Subjet falling within his JuriſdiRion, 
J or that the Admiral had done any wrong tothe Parties 1n that Proceſs, or upon 
J any ſuch Reaſons, which might be Declinatoria fori, or exeem the Parties as not 
I |yable to that Court, qo caſ# if it had been ſo,with more probability might the 
4 Cautioner in this Judgment before the Lords be Found to be freed; but the Ad- 
1 vocation being upon no ſuch Ground, no Reaſon the Cautioner ſhould be 
1 Found freed. The Lords in reſpeR of the Purſuers Anſwer,which they acknow- 
J |:dged to be Good and Relevant, and that the Cautioner Found before the Ad-+ 
miral was per expreſſumw Bound, and bore Judicatur ſolvi, and that thereafter 
4 the Lords had cryed, and Found, having called Mr. James Robertſon before them, 
who was Admiral Deput, by whole Declaration, they Found it has. been the 
conſtant cuſtom of the Admiral Court to take ſuch Caution not only de Fudie 
do ſ65ti, but alſo Judicatum ſolvi, and which cuſtom the Lords thought not un- 
realonabley nor unjuſt, in reſpeR Matters handled in that Court, are frequent- 
ly either betwixt Strangers, or Skippers, or mean Seafaring men and Paſlengers, 
orſuch others, who if they were not urged to find ſuch Caution,might & uſually 
ſo do go out of the Countrey, and ſometime never return, or after along (| 
ſome may return, whereby Purſuers are fruſtrat of the juſt effe&s of their Pure 
ſuits, if ſuch Caution were not taken 3 Therefore the Lords Found, that the 
| Cautioner ought not tobe louſed by the Advocation, butDeclared that he re- 
mained (Hill Cautioner - but in other matters, where Caution is found, in o- 
ther inferior Courts, than the Admirals, as before the Baillies of Burghs, 
or ſuch like, the Lords Found they would take it to their conſideration, as the 
like queſtion occurred, if the Caution ſhould be louſed after 4dvocation, or 
not,quo caſ it the Cautioner was only de Judicio fiti, he might be looſedzbut 
ifit was alſoJudicatum folvi vt ſupra, it it was Advocat for Incompetency of the 
prior Judge, the Caution might be found free, otherwiſe to ſtand. In this Pro- 
ceſs, it was alſo queſtioned, if the Purſuers Claim ſhould be ſuſtained in that 
Part, where it bore the quantity of the Clothes put in the foreſaid lockedCheſt, 
was offered to be liquidat by the PRION Oath, as the Purſuer Allkedged 
L11II 3 Was 
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was a1lmifſfable in Law, Titulv, Nante,Canpones, Stabularii, &c,But this wag < : ” 
ferred to be confidered inthe end of the Proceſs, after the Purſuer had Deduceq Ml © 4 
all his other Probation,upon the Receipt of the Trunk, to which time the Lord, _ 
Superceeded to give Aniwer as to that Part. Actor, Advocatus & Stuart, Alter. oo 


Nicolſon && Mowat. Hay Clerk. Vid, Jan, 31.1633, Otevenſon in St, Angreny, 
Vid, Fol. 6, Notarum mearum, ubi queruur an cautio Fudicis ſitti efficiat COBPea 
gznutem Judicemy 


Courty contra Weyms, January 14. 1637, 

Ne Mr. David Courtie Miniſter, to whom umquhile Mr, Jokr Wezms of 
Lothaker, was adebted 1000 merks, Purſuing Weyms his Son hoc 
20mine, as ſucceſlor to him, Titulo lucrativo poit contraFum Debitum, to pay the 
Debt toreſaid; and tor Inſtrufting him to be Succeſlor, producing a Seahn of 
the Lands of Lothaker, proceeding upon his Fathers Reſignation. And the De- 
fender Alledging, that hecould not be found Succelor by that Seafin, becauſe 
the ſame was granted to him for ſatisfying of a Contract of Marriage ,made be. 
twixt the Defender and his Spouſe, and the Defenders Father, and Ronald 
Murray, Father to his ſaid Spouſe, on the one and other P.rts; by the which 
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Contra& it wasappointed, that the Sum of 8000 met ks Contracted to be pay- + 
ed to him in Tochcr, ſhould be payed to Mr. James Wezws Commillar of Sr, he w 
Andrews, for loufing from him of the Lands of Loithaker , contained in the , my: 
ſaid Seafin, whereby he was Alledged tobe Succeſlor to his Father, as ſaid ig w A 
which Lands were Impignorat by his Father to the ſaid Mr, James, Rederm- RT 
able upon the ſaid Sum; and which Tocher being payed accordingly to the ſaid be Re 
Mr. James, and he Renouncing the Lands, and the Defender being thereafter bor N 


Iofeft therein, albeit the 'Infeftment proceeded upon his Fathers Reſignation, 
yet flowing from a Cauſe onerous, he cannot be thereby Found to be Succeſſor, 
topay all his Fathers Dcbts, And the Purſuer Replying, that the Defender 
beivg lnfeft in the ſaids Lands upon his Fathers Reſignation, muſt be found Suc- 
ceſlor, and cannot Defend himſelf with Mr. James Weyms Wodfet; ſeing by 
this Infettment lowing upon Refigration, he acquired more than the Wodler, 


2iz, Both the Superiority, and the Right of Reverſion, the Lands being more 
worth than the Wodfer; and he, by the Right produced, acquiring both the 
Conjunt-ke to his Wife, and the Heretable Kight of Propricty, to himſelt and = 
his Heus;and the Detcnder Duply ing,that hereſtritcd his Right on'y to the ay 
Wodlct, which was before competent to Mr. James Weyms,and which is now banc 
acquired by the Defender, for the onerous Caule, as faid i153 and he Renounces (0 a) 
all other Right, which he may claim any wayes by that Infeftment, or any other be! H 
manner of way, to the ſaids Lands, except the ſaid Wodſet, which he iscontent 330 
ſhould be Kedeemable from him, by any of his Fathers Creditors, by payment of thi 
of that Sum; And further, Mr. David Prymyoſe, in name of Ronald eAAurray, that : 
Father to the Defenders Spouſe Compeared, and Alledged, that feing by the ad p 
Contradg of Marriage, the ſaids Lands were provided to her in Conjuntt-he, the 4 
and that for the payment of the Tocher. Good, which was payed, as faid is, of up 
no Reaſon ought ſhe to be prejudged of that Benefit of her Contra of Marrie + 


age, neither ought his Son in Law to be found Succeſſor to his Father thereby, 
and burdened with the heavy and un-ſupportable Burden of his Fathers Debr, 
by thatInfeftment;the preparative whereot was very dangerous toElude thereby 
Conditions of ContraQts of Marriage, ſpecially ſeing the Defender, who is yet 
Minor rebns integris Renounces all Benefit by the ſaid Infefrmenr, except the 
ſaid Wodfet, as faid is, which he has acquired ex cans waxime oneroſas, The 
Lords in reſpe& of the foreſaid Exception, and Duply , which they 
Found Relevant, Found , that the ſaid Infeftment made not the Defender, 
to be holden as Succeſlor-to his Father, in reſpe& that the Defender A 
TERS c 
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ed theInfeftment to the ſaid Wodlet,and that he had not made any otherBenefic 
thereby, but yebs integris Renounced all further Benefit thereof, and was con- 
rent, that the Lands ſhould be Redeemable from him, and alſo from his Wie, 
by theCreditors upon payment of 8000 merks,and which being payed,and the 
fame ſecured to his Wife during her Lifetime, the Lords Found to be equivalent 
to that Part of the Contrat, whereby ſhe was appointed to be provided to her 
J Liferent of the ſaids Lands;and Found,that the Proviſion to her of the ſaid Life. 
& rent of 8000 merks,to bein ſatisfaRion thereof to her pro tanto,and that ſhe be- 
ing ſecured of her Liferent ofthe ſaid Sum, that ſhe and her Huſband ought to 
grant the Lands lawfully Redeemed, and ſhould Renounceall Right ſhe or he 
could pretend thereto; and ſothe Defender was not found Succeflor by the ſaid 
Infeftment, although it, bore more nor the Wodlſet, and that the Heretable 
Right of the Lands, whereto he was Provided by that Seafin, was far more 
worth than the Sumof the Wodſet, ARor. Gilmor & Craig. Alter. Stwart, & 
J ?rymroſe. Gibſon Clerk. Yid, March 23. 1636, and Feb. 23. 1637. L. Kinnas 
ler, Heb, 28. 1637. Weyms contra his Creditors. 


E. Hume contra La, Hume and others, Fanuary 18, 1637, , 
J JN a ReduRion of Bonds KY made by the umquhile E, Hume to the 
| Lady his Mother and other Defenders,as being done in leo egritudinis; in 
the which Action there was a genera] Clauſe,for ProduRion of kf and whatſo«- 
ever other Bonds made to them in that time, beſide the particular Bonds libel« 
kd, which were produced, ſpecially called for z and Certification being ſought 
zoainſt che ſaids other Bonds upon the ſaid-general Clauſe, defiring the ſame to 
= Reduced for not Prodution, The Lords Found, that they wouldnorReduce 
for Non- production upon this general Clauſe, inreſpe& ſuch general Clauſes are 
nor Suftained in Actions of ReduRion,aſbeit they be uſually Suſtained in Impro- 
harions, and the Zords declared, that they would not break the ordi orms 
here, ARor, Nicolſon 8& Craig, Alter, Advocatus & Stuart, Gibſon Clerks Vid, 

13 Dec. 1634, Roſl, _ 

wn .._ Wolf contra Scot, Eodem he, ONS Yr 
Ne Wolf Reli& of, umquhile Scoe Chamberlain of Tnzerweik 
having,Purſued one Scor, Brother to her ſaid umquhile Husband, as laws 
fully charged to enter Heir to him,to imploy to her in Literent the Sum of 3500 
merks, contained in her Contra of Marriage, and which her ſaid umquhile Huſs 
han was obliged to do inthe {aid Contra for thereiti her Father was obliged 
to pay 10 her ſaid umquhile Hasband 1200 pounds in name of Tocher, whereto 
he: Husband 'obliged him and his Heirs to add 2000 merks,making in the whole 
2300 imerks, and to imploy the ſame to himſelf and her, and the longeſt liver 
of them two in Liferenc, And the Defender Alledging,that he could not imploy 
that 2 000 pounds conditioned in Tocher, except that the ſame were exhibited 
2nd payed to him, thar therewith hemi ht imploy alſo both the (aid Sums, and 
the 2000 merks, wheretd he was obliged beſideit z And the other Anſwering] 
that the Zzeli& was not obliged to pay that Sum, and if the Suiti be not payed; 
ſhe ought not to be pes fro thereby, forthe Defendet vt the Defunds ſelf 
night have ſought it, and if they have not done it, it Were no teaſoil therefore 
that the ſhould want the benefite of the ſaid Contrat : And it being furthet Al» 
ledged, that this ContraQ, which is the ground of the Purſuit, is bur ag impet- 
{e& Minut, and wants the Date, and defighnsnot the Writer, therefore until ;t be 
extetided, it ought not to produce Aion. The Lords Repelled both the Alled- 
panes, inreſpeR che Party had the perſon obliged ropay the Sum by the Cons 
tra& extant to Purſue ny wr and 4 he arr Yap _ _ on ns + 
who was not obliged topay the Sum,ought fot to be prejudged cheredy,vut they 
J011ged tOpay E111 4 pre} foperceded 
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ſuperceded the Executionupon this Sentence till }7h;tſunday, that the Deten- 
der mighr uſe hisdiligence,to recover the Sum from the Party obliged in paymenc 
thereot : and if he ſhould never recover it, They Found that the Defender ws 
not the leſs obliged, to imploy the like Sum to this Relic, he being obliged there. 
to by his Contra&, and the Party being reſponſable, who was obliged to pay ac 
the Term of payment appointed thereto : And the ſecond Alledgance was Re. 
pelled, becauſe it was a Minut of aContract of Marriage to have been perfe&ed, 
whereupon Marriage had fo[lowed thereafter, and thar the Purſuer condeſcended 
the ſaid Minut was theHand-wrirt of her deceaſtHusband, Actor, N:colſon & Craig, 
Airer, 4dvocatus, Hepburn & Gilmor, Gibſon Clerk. The like done bewixt 


Malcolm Crawfurd 3nd L. Murdiſtoun, 


Robertſon contra Seton, Fanuary 19. 1637, 

Homas Robertſon and Fanet Seton contraſting Marriage together, in their 

| ContraCt Seton Father to his tuture Spoulſe,is obliged to pay to Robertſon 
the tuture Husband in name of Tocher 2090 merks at the Term appointed, to 
be imployed as tollows,and the Husband is obliged to imploy the ſame and other | 
4000 merks therewith of his own, to himſelf and his ſaid future Spouſe in Life. 
rent, and to the Heirs to be begotten betwixt them Heretably, which failziting 
to the Husbands Heirs whatſoever ;, the Husband dying withour Bairns,his Bros 
ther is Served Heir to him, and Chatges the Father, who was obliged to pay the 
2000 merks in Tochet as faid is to himas Heir, Alledging the Sum was only due 
co the Heir in reſpect of the'{aid Deſtination, whereapon the Father of the Re- 
lice Suſpending,as being diſtreſt for that Sum by the Heir on the one part, and 
by the Executor of the deceaſt Brother 6nthe other part, Claiming the ſame as 
a Movable Sum,and ſo pertaining to the Executor z aud ir __ Confirmed by 
the Executor,and the Heir and the Executor contending therefore, The Zyds 
Found, that ſeing this Sum was appointed by the Contrace to be payed tor that 
end,to be imployed,and chat theCreditor, viz. theSon inLaw,to whom it ſhould 
have been payed, was obliged to imploy the ſame «rt ſupra, whereby both Par- 
Lies had agreed upon this Deſtination of Imployment of chis particularSum zz hoc 
individuo, viz,ot the 2000 merks obliged robe payed in Tocher,theretore that 
the Sumdid pertain to the Heir of the deceaſt Husband, and not to his Executors 
and that albeit the Executor had recovered the ſame trom the Father in Law,as 
a Movable Sum q»0ad Debitorem, which his Execurors might have been lyable 
to have payed, 1t himſelt were dead, yer the Executors of the Creditgr would 
ever have been ſubject to repay the-ſame to the Heir as due to him, and co whom 
the Fee thereof pertained atcer the.dearh of the Zelict,who had the Right of the 
Literent thereot,contorm to the Contract torefaid; and becauſe the Heir would 
be ſabject to pay Annualrent for this Sum to the Relicr,of all Terms fince her 
Husbands deceaſe: The'Lords Found. that the Father of the Xelict who wis De> 
biror of the Tocher,' albeir he was tot oblig'd ro pay Annualtent by the Cons» 
tract, and a)beir he was not,nor could not be charged to pay Anaualrent, and 
notwithſtanding that: he was never interpelled for payment, until larely fince 
Martinmaſf \aſt by the Heir of theDefuncc,there being two orher Terms to run 
ſince the Term ot paymenr and fince the Husbands deceaſe, whereby ſhe mighr 
ſeek payment from the Heir of the Annualrent of theſe Terms,The'Zords Found 
that albeit the Father was not obliged in Annualrent as faid is, yer ſeing he retain- 
ed the Money after the Term all this time in-his own hand;', that he oughe 
to pay as much os to his Heir,who is lyable in_the Annualrent ro the 
ReliR,contorm'to theContraQ,as effeirs to the quantity of .che ſaidAngualrene 
for the' (aids Terms, according to the Lords modification, which they modified 


to x00 pounds tor the ſamen, being three Terms of all, for which the _ 
C= 


- 
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Decerned, Aor, Mowat, the Heir by the Kings Advocat, and Gilmer,the Exc« 
cutor Per Nico!ſo#, Hay Clerk, 


Grier of Bararge contra L, Clo:burn, Fanua'y 20, 1637, 2 

Rier of Bararge having Charged the Laid of Closbury toreceive him in the 
'S Lands of upon a Sentence of Adjucication againſt his Debitor,vie, 
the Chargers own Brother, who Held the (aids Lands ot Closbury,as his Supe- 
rior And the Superior Suſpending, that he ought ro have a years Dury, as in 
Compry fings. The Lords Found theLetters orderly proceeded, without reſpe& to 
this Reaſon, for they Found that the AR of Parliament, which was a Warragd 
to the Superior to take a years Duty from the Compryſer, before he could be 
compelled ro Enter him, could not be extended to Adjudication, in reſpect of 
the AR of Parliament, which is the ground of Adjudication, and which is ſub- 
joyned to the AR anent Compryſings immediatly , done both in one Parlia- 
ment 1621, beats no ſuch Warrand, and the Lords could not inlarge the AR 
without a Warrand, albeit they Found there was alike reaſon of equity for the 
Adjudication as for COnSIn and that the Superior was alike prejudged in 
thevne, as in the other, by the change of his Vaſſal againſt his will, which the 
Superior Alledged that by no Law or Reaſon he ought to do againſt his own 
'will, without ſatisfaRtion therefore, which the Zords could not regard, for the 
Reaſon toreſaid, viz, that there was no Act to warrand the ſame. Actor, Max. 
wel. Alter, Scot Clerk, Yid, Fune 21, 1636, betwixt the ſame parties, 


Veitch contra Horsburgh, Fanuary 31, 1637, | 
Y a Contract betwixt one Hors burgh and the Relict of Yeitch of Dawick,the 
Lands of were ſet to her in Tack,for the Duty therein contained, for 
the payment of the which Duty, the being Conveened for payment of divers 
ears poſſeſt by her, and the ſaid Contract being Subſcribed by two Notears for 
__ produced for the ground of the Purſuirz She Alledged the Contract to 
be null, and not to be obligator againſt ber, ſeing ir bears only #0 be Subſcribed by 
tws Nottars, before four Witneſſes, which although it be lawtulby Act of Parlia» 
ment, where the Party cannot Write, yet ought not to be authorized in this 
caſe, where the Party can Write her ſelf,as ſhecan do, and as ever has been in uſe 
to be done by her in all matters, which had neceſſity of her Subſcription for ſhe 
was very $kill'd in Writing, and ſhe AJlledged that it was a preparative of an evil 
example, tobind her by the Deed of Notcars,who might wrong her againſt her 
own will, & to omit theRight and ordinary Means, which was by her own proper 
hand Writ and Subſcription, The Lords Repelled the Alledgance,and Suſtain- 
ed the Contraczfor it might be that the Party, although ſhe could Write,mighe 
have affizmed to the Nortears, that ſhe could not Write, or might poſſibly be at 
that time in ſomeDiſtemper orSickneſs ,or might have had ſoagne impediment in 
her hand, which juſtly might have hindred her ſelf to Subſcribe, or ſome ſuch 0. 
ther caſual accident, which letted her then to Writez So that the Lords Found, 
the Subſcribing of a Writ by a Party, by two Nottars, before four Witneſles, al- 
beit tor aParty who could Writ, was not a ground to take away theContrag, the 
ſame being truly done by theNottars, theWrit never being quarrelled by thePar- 
ty upon. falſic,nor denyed by her, And the Lords Found it not neceſſary, that che 
Purſuer ſhould be urged to refer to the Defenders Oath, that ſhe gave Command 
to the Nottars to Subſcribe the Contrad for her,it not being impunged by her 
upon that ground; as aid is, nor toalledge, or prove any of the impediments 
foreſaids, which might excuſe her not Su ocription. ARor, Burnet 8 
Alter, Craig, Gibſon Clerk, | | 
Hume contra Hepburn, February 14,1637. | 
a= 2 Double Poynding, umquhile George Hume and Margaret Hepbury his 
Spouſe, Sets a Tack of the Lands of to his Tennent, for pay- 
Mmmmm ment 
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ment of certain Bolls of Vicual yearly, during the years of the Tack, which 
Tack being Set by the Husband with conſent of his Wite, and Subſcribed b 
her,albeir ſhe had no Right to the Lands,neither then nor thereatter, the Tack(- 
man is obliged to pay the Duty yearly,during the years of the Tack,ro rhe long- 
e# liver of them two, and thereafter ro theirHeirs and Affigneys;TheHusband dy= 
ing before the expyring of the years of the Tack, and this Duty being there- 
after ina Double-poynding queſtioned, if it pertained ro the Wite after her Huſ- 
bands Deceaſe, in reſpe& of the Conception toreſaid of the words of the Tack, 
or to the Sonot the Marriage, Heir to his Father, who Alledgedthe ſame to be 
due to him, and not to his Mother: for albeit ſhe had Subſcribed the Tack,and 
that the Duty was obliged to be payed ro the Husband and her, and the long» 
eſt liver of them two, ducing the ſpace of the Tack,and thereafter to their Heirs, 
yet that Conception ought not to prejudge him, ſeing ſhe had never Right ro 
the Landsz Aad albeit ſhe had Subſcribed that Tack, yet that ought not to be 
reſpeRed, ſeing the ignorance of Tennents, who are in Cuſtom uſually to take 
the Wites Conſent to ſuch Tacksot Lands Ser by their Husbands,for the Ten- 
nents either Security or Ignorance, who will not ContraR otherwayes,ought not 
co prejudge the Heirz and that Conception to pay to the longeſt liver of them 
two, cannot give her Right, who otherwayes had no Right to the Lands, and 
ought to be underſtood only to be meaned, and to have effe&, that it ſhould be 
payed to them,during their literimes cogetherz ſpecially ſeing the Reli& his Mo- 
ther is ſufficiently and well provided to a Liferent of 1700 merks,attour and 
befide this Tack-duty controverted. The Lords not the leſs preferred the Re- 
lit,in reſpectot theConceptioa of theTack, whereby the Duty was ordained to 
be payedto her Husband and heryearly,during the ſpace of the Tack,and to the 
longeſt liver of themy For the Lords Foundzthat the Clauſe ſhould worke ſome» 
thing,& it could worke nothing, if it ſhould receive the Conſtruction alledged by 
the Son, viz. that ir ſhould be underſtood only during their litetimes togethery 
for as the Husband might have appointed the Tack-duty to have been payed to 
a ſtranger,ſo he might have agreed, that it ſhould be payed to his Wife,and ſo the 
Relic was preferred, notwithſtanding of her Proviſion, beſide the Tack-duty, 
The Relic per Mowat. Craig tor the Son, Gibſon Clerk. Yid, Nov, 28. 1635, 
L. Moriſtoun, February 18, 1637, Mungal. March 15, 1639.Hamilton, 


Lawder contra Goodwife of White-kirk, February 15, 1637, 

_ Howie having made the Goodwife of 17hite-kirk Afſigney ro the Sum 

of 300 merks,which he had upon a Tenement of Land in Northberwick, pt 
taining to-Fohby Lawder,which Tenement the ſaid Fobs Lawder thereafter Dil 
pones to Fohn Hepburn of Zaſt-Craig,whouſes Redemption, and Confignsthe 
300 Merks, which the ſaid Fames Howie had thereupon Aﬀigned,as ſaid is, to 
the Goodwite of White-kirkzthe ſaid Fobn Lawder Arreſts that 300 Merks Cot» 
ſigned, and Purſues the ſame to be made forthcoming to him, for ſacistation of 
100 pounds, which he acclaimed, as being made Aſhgney pro taxto - > ſaid 
Fames Howie, wherein the Goodwife claiming preference tor the whole 300 
merks,by vertue of her Aſfignation, which ſhe Alledged tobe prior to Fohy Law- 
ger's Afignation,in ſo far as Fohn Lawder's Afignation,albeir it was made ups 
on that ſame day,wherein her Afſignation was; yet the ſame bore, and made 
mention in the Body thereof, that he had' A figned that Swm of before to her, 
nd willed that her Aſignation ſhowld be effetFual for the one half, andhis Afig- 
nation for the other half of the Sum, which he could not do, being Denaded of 
before in her fayours,and ſo confeſſed in his ownAfſignation, which was as ſuffi 
cient as an Intimation quead ewm, who ſo knew the ſame , And Fokn Lewder 
Alledging,thar his Affignation ought to take effe&, albeit of the Tenor fore- 
ſaid, becauſe rhe Goodwife of Whitckirk by her Back: Boad,at that Game wy 
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of the acquiring of the ſaid Aſſignation by her,obliged her to make Compr, Rec- 
koning, and payment to the ſaid Fames Howje,at his home-coming from Lox- 
4n, whenſoever he then pleaſed:and he having Declared his Will by this AC- 
fignation, made of the halt of the Sum to him, ic ought robe Found (ufficient ; 
2nd this Will he might lawtully mike, and eff:Qually,in reſpect of the Back- 
Bond, which evidently Declared,that che Affignation made to her, ſhould bere- 
ſpeed only as Donatio mortis cauſa, which was changeable by the Maker,and 
changed by him,as ſaid is, I he Lords preterred the firſt Aſſigney tor the whole 
Sum, in reſpeR that the Aſſignativn made to her was pure and ' fark and was 
jelated to be Lawders own Affignation, which could not theretore be miſkens 
ed by him z and the ſaid firſt 4ſſignation being ſimplex Donatio, could not be 
Revocked by the Cedent thereatter, notwithſtanding of the Back- Bond,pgiven 
to him by the Aſſigney, which the Lords Found, made not the Afſiznation to 
beot the nature of Donatio mortis cauſa; and which Back- Bond being of the 
Tenor, That ſhe ſhould Compt and Reckon, and pay to the Cedent -t his Homes 
cumin? from London, and that he Died before he came Home, the ſaid Backs 
Bond being Reſtricted ro that one Condition,the ſame was Found could not re- 
ceive any turther Extention, than as ſhe had Bound her (clt by her ſaid Back- 
Bond, ſowhat he had done before h's Home-coming.ought not to derogat tothe 
aid Aſfignationztor the conLirion of her CHOY and Paying, being reterred 
to his Home-coming, and he never coming Home, that behoved to be eſteemed 
ts a Condition, that it he come not home, ſhe was not holden to Compry (or in 
Law dies incertus pro conditione eff, & theretore (he was preferred intotum, Aor. 
ibhald, Alter, Forbes, Vid, Fuly21.1636«King. November 28, 1635, L, Moriſtos, 
February 18. 1637, Mungal.where, a Bond to pay a Sum to the Husband and 
Wite,and their Heirs,gave the Wite ao moreRight than ſhe would have had,al- 
heit her Name had not beea iuſe:t cherein,and no mention made of her, or her 
Heirs #t infra hic. 
eMwungal contra Steil, February 18, 1637, 
Jobs $teil being obliged by his Bond to pay to umquhile Mungal,and one Stezl 
his Spouſe,and to their Heirs,« Sum of Money, (this was the Tenor of the Bond) 
and it bore not, to be payed to the longeſt liver of them two, nor to the Heirs 
poten betwixt them, nor no word of the Husbands Heirs, nor no Subſtitution 
contained in che 801d, but only propo ting Payment.as ſaid is,tothe Husband, 
ad his (aid Spouſe.and their Heirs z the Husband dying w:thout Bairns, 3nd his 
Siſters being Confiimed Executors,and Charging for payment ot this Sum, the 
kelict Compeared & Alledged, that ſhe ought to have her Literent of the whole 
um.in reſpec of the Tenor toreſaid of the Bond, appointing payment to be made 
ther Husband,and her, & their Heirs, which words muſt worke ſomething, and 
cannot be thought to be unuſefully adjeRed : Likeas ſhe behoved to have 
Right to the equal halt of the principal Sum, to be Diſponed upon at her pleaſure, 
nreſpe& by the Laws of the Countrey, ſhe being Relic, and there being no 
barns procreat betwixt her and her Husband,as Relit ſhe has Right to the half 
of that Sum, the ſame being moveablegand the other Partys contending,that ſe- 
J ing in the ſame Bond, the Husband had appointed another Sum, owing by the 
kme Debiror to him, to pertain after his Deceaſe to his ſaid Spouſe, and which 
ms acknowledged properly to pertain to her by her Husbands ſaid Gifty there- 
brethat the ſame ought to be Found to appettain to her,-for ſatisfaion of any 
ther of the Sums belonging to her Husband, and that ſhould be found to agree 
mth his Iatention:For the Truth was,tor the price of certain Lands (old by um- 
(uhi!e Mungal the Husband to Johy Steil, who became obliged ro pay 
theſa1d price, which extended to 2900 merks, the ſaid Mungal took the 
kid Fohn Steil obliged to pay 900 merks thereot co his Wite , who was Siſter 
Mmmmqm 2 | 0] 
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o the ſaid Fobn, afrer his own Deceaſe, and other goo merks he Diſponed to ould ' 


Fohn Steils ſelt, atter his own Deceale, and the reſt of the whole Sum, vis Wibe Lar 
1100 merks, which was the Sum now controverted,the ſaid Fohy Steil was by the MW fier Þa: 
ſaid Bond obliged to pay it to the Husband and his Wite, and their Heirs, In Mn:&, " 
reſpect of the which Deſtination, the Siſters of the Detun& his Executors Aj. MW bitr?! te 
ledged,that it appeared thereby that the Husbands intention was,that his Wife MW dd £7 
ſhould have no more of the whole Sum contained in the Bond, but only the gov WMinute 
merks, which he had Diſponed to her atter his own Deceaſe: The Lords Foung, Ml lobibit 
that by vertue of the Clauſe forelaid, whereby the Debitor was obliged to pay Moo Libe 
to the Man and Wife, and their Heirs, the foreſaid Sum, the ReliR could nor 01d Lai 
claim Right to her Literent ot that Sumz but Found, that as Relict ſhe had Right Mite faic 
to the halt of that 1100 me1ks controverted, and that the ſaid equal halt pro. {Wo Refi 
perly pertained to her, there being no Bairns procreat betwixt them, from rhe bood L 
which halt, the Lords Found, the Relict was not excluded by that Donation rofMs Cont 
her by her Husb:nd ot the 900 merks,contained in the ſame Bond, ſeing he had{MWbe! the 
expreſſed no (uch intention 1n the Bond,to exclude her theretromyfor there was ate of 
no ſuch Clauſe therein,that he had given it in ſatisfaction ot all, which ſhe mighe{Mvunds 
claim through his Deceaſe,nor any word which might ſeem co import that con-M iecella 
fiructionzto that ſeing it was due to her in Law, The Zords would not SecludefM vhich | 
her from the ſame, whatſoever theHusband did to her befide,as thatBond bore. What Mi 
Actor, Gilmore, Alter, Craig, Hay Clerk Yid, 15. February 1637. Lawder, Feb WQ041790, 
14.1637, Hume, & March 11. 1637, This 'eciſion was that day changed,andMcalin 
the Rel: was Found to haye no part ot the 1100 merks queſtioned, ſeing by M'vr not 
prior Bond of the Husbands, he had ſhown once that that was his Will, which 
Muir of Anniitoun contra Calder, February 22, 1637. A? 
OhneMuir of AnniſtounPurſuing Regiſtration of aBond againſt Fayet Ca'der a he ott 
} ſhe who behaved her (elf asHeir to the Granter of theBond,in (o far as (he ha} nd th 
Served and Retoured her (elt Heir to him, by which Retour ſhe had behaved he litur1o 
ſelf as Heir: And the Detender Alledging, that if the Purſuer Infiſted again wuld 1 
her, asHeir Served and xetouredgſhe was content that Sentence ſhould pals aga'n by Aff 
her eo »omine : But where he infiſted againſt her , as behaving her (et as He: Succel 
hoc medio, ſeing ſhe had Retonred her (elf Heir to him, that cannot be Found tuced | 
lawtul,in reſpect the Purſuer will not acknowledge the Retour to be lawtul,bu ir had 
quarrels the ſame,and it being (o quarrelled, and Alledged by the Purſuer tot on, but 
unlawtul,no reaſon that thereby ſhe ſhould be Found to behave her (elt as Hei oye ur 
The Lords Found,in reſpect that the Putſyer inſiſted not againſt the Defende mot 
as Heir Retoured ( which he might prove by the xetour produced ) but chal 
thereby he would inſiſt againſt her, as behaving her ſelt as Heir, therefore they ">. 
Found that they would not Suſtain Proceſs againſt her eo #om#ne, upon th 4s 
© VIC 


Mcmber and Alternative, without prejudice to him to inſiſt againſt her as He | 
by cheRetour produced, wherein he might proteſt, that by the ſaid Inſifting an aid ot 
Production of the Retour, he did not approve the lawfulneſs thereof, but tha er ay 
he might be heard to quarrel the ſame upon any ground of Nullity, or othe Alexa 


thing competent to him 1n Lawapainſt the ſame, col[en, Alter, 
Gibſon Clerk, X ea Gray, 


Lighton contra L. Kinabey, Feb. 23. 1637. 


Ld Kinaber the Goodfir having given a Bond to one Grahame in A 

I roſs, to pay certain Barrels of Salmond, whereto Grahawe having mad | 

this Lighton Purſuer Affigney, who Purſuing this old L. Kinaber now living ve fa 

and his Son as Succeſſor t:tulolucrativs poit contraFum debiturms to the Granter C the C 

the Bond, who was Father to this old Kazaber, and Goodfir to his $0n,vow De bers "- 
upon 


tenders, for Regiſtcation of the Bond: And the Defenders Alledging, that th 
coul upon | 
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could not beconveened as Succeſſors, titulo lucrativo poſt contraFum debitume, in 
he Lands and Barony of Kinaber, which were the Lands whereupon the Pur- 
her had condeſcended that they had ſucceeded , becauſe by a Minut of Con- 
nat, made before the Contracting of this Debt Libelled, and by a Decreet Ar- 
tral following on the Minut, and whereupon Inhibition was Served againſt 
dd Kinaber 3 and by a poſterior Contrad, enlarged upon the ſaid Contract and 
vinute 3 and for fulfillir'g thereof, all which (212. Minute, Decree Arbitral, 
hibition, and Extended ContraQ) did preceed the date of this Obligatie 
on Libelled 3 In which Writs the Goodfir was obliged tolnfeft his Son, (now 
dd Laird of K7naber) in Liferent, and his Oye the other Defender in Fee in 
the ſaids Lands of K iaber; In which ContraGt there is contained a Procuratory 
of Reſignation, in reſpect of which Procuratory and Writs, all preceeding this 
bond Libelled, and d: pending upon a preceeding onerous Cauſe of a Minut of 
1 Contract of Marriage, and whereupon [nhibition was Scrved,as ſaid is 3 Al- 
xit the Seafſin, which followedatter the ſaid Procuratory and Writs be after the 
late of the Bond Libelled; yet thereby,viz.by the poſterior Seafin,he capnot be 
lundSucceſlor t:tulolucrativo,the ſaidSeatin depending upon apreceedingCauſe, 
ieceflar and onerous, and the faid Seafin muſt bedrawn back ad ſuam cauſa, 
which proceeded, asfaid is. The Lords Found this Exception Relevant to purge 
that Member, whereby the Defenders were Conveened, as Succeſlors tituloly= 
rativo, and had no reſpett to that, whereby the Purſuer Replyed, that the 
ſeafin was after his Debt,and conſequently that they were thereby Succeſlors z 
lor nothing could Eleid the ſame but a preceeding Seafin before the Debt, 
which not being taken till after the Debt, as a Seaſin before only, would have 
purged this Member, ſo the Seafin after ihe Debt muſt make him Succeſſor, 
he other Rights being only perſonal, and the Writs a year before the Debt, 
J:ind the Seafin after the Debt. And it being further Alledged, that the con- 
titution of a Liferent by the Goodfir to his own Son, Father tothe youngLaird, 
could not make himConveenablc as Succeſlor,ſeing that Right wastran'miſlable 
by Aſſignation, and needed no Seating and conſequently ceuld not prove him 
Succeſlor, The Lords Repelled this Exceprion, in reſpet by the Writs pro- 
duced by the Excipients (clf, toinftru@ the foreſaid other Exception,the Goods 
ir had not Diſponed his Literent to his Son that way, in manner of Aſſignati- 
on, but in a Body of a Wit, obliged himſclf ro Infeft his Son in Liferent, and his 
Oye in Fee of the ſaids Lands, and had Subſcribed a Procuratory of Refignati- 
om of that Tenor,whereupon Infefrment followed, as ſaid is z which Writ con- 
aiming the Liferent to himſelf, and the Fee to his Son, ſo conſtitute by Infeft- 
nent, made the Father to be repute alſo Succeſſor, who had contented himſelf 
vith the Literent, having acquired the Heretable Fee to his own Son, Oye to 
the Goodfir, Granter of the bond, as ſaid isz but this was Eleided by the fore- 
kid other Exception, admitted as ſaid is. This Cauſe was thereafter Diſpute 0- 
rer again, and ſtands yet in Suſpence Undecided, Actor. Nicolſ. #, Baird 8 
Alexander Nicolſon, Alter. Advocatus & Stwart. Scot Clerk. Vid. 14 January 
1639. Courtie. 23 March 1636. L.Kinaber, 21 May 1634s Ore. 8 July 1625, 
Gray, 29 January 1639. La. Smeitoun. 


Eliot contra F. Bucclengh, Feb, $4. 1637: 
Aution being found by the Earl of Buccleagh, to deliſt and ceaſe fewplici- 
ger, in obedience of a Decreet of Removing, recovered againft him by 
the ſaid Robert Eliot, under the pain of 50 pounds toties quoties, and thereupon 
the Charge upon the Decreet nog Suſpended fimply thereafter, the ſaid Ro- 
bert Eliot, upon the Extra of the ſaid Decreet Suſpending the Letters, where- 
upon Caution was found, Charges the ſaid Earl by Letters of Horning, raiſed 
upon the ſaid AR of Cautionry, to pay the {aid Sum 3 which being Suſpend- 
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ed asan unlawful Charge, ſo ſummarly to uſe Horning, for payment of (ht nevi 
Sum, Except that there had been ordinary ARions Intented; firſt, to have e - 
heard it bcen tryed, that the Defender had contraveened the At of Caution, - ; 
and ſo had thereby incurred the pain; which not being done, ſuch Charges © 

could not be ſuſtained, to Charge by Letters of Horning firſt and then to t; 4 
which in effec is to raiſe Execution before the Debt be conſtitute, for the which 
Execution is uſed 3 tor if upon thir Letters of Horning he had been Denounc. 
ed, that Horning could not have been ſuſtained, to make his Eſcheat fall, ang 
conſequently the Letters & Charges could not been fo ſummarly Execute; The M*0i< 
Lords, although they Found, that in Form, and by rigor of Law, no ſuch ©02" 
Charges of Horning could be direc, except it had been hiſt tryed in an ordinal © ©# 
ry Purſuit, that the Party had Contraveened (which they Found Ought to him,b 
have preceeded) yet in reſpe of the diſtreſs of this Party, who was a meanllf "<9 
Gentle-man, and heavily prejudged by ſundry occaſions, which had made hi ſuing | 
Eſtate weak, They Found, that they would ſuſtain this Charge asa Purſuir,f,offl ® ch 
trying of the Contravention; for the Party offered in this place to prove, that Confi 
the Earl puſlelt the Land conrinually ſince the Caution was found, and there Renut 
fore they Aſſigned to the Earls Procurators a competent day to anſwer to thigh 9" 
Contravention, which they Found, they would try and diſcuſs in this place 
wichout any further Purſuit tobe latented thereanent. AQor. Nicolſon & Scot 


Alter. Mowat & Harg. Gibſon Clerk. 


Pilmutr contra L. Gagie, Fodem die, 
Ne being at the Horn, who was Debitor to Pilmuir his Creditor, for fat 


tying of which Debt, the Creditor Arreſts ſome Moneys owing to his (ai ther 
Debitorz which Arreſtment was made after the Horning,but before the Eſchea &Y 
of the Rebel was Gifted by the E. Cd4ngm,Lord of the Regality, within whict Oath 
the Rebel dwelt; and the Laird of Gagie acquiring the Gift of Eicheat from the ww" & 
Farl after the Arreſtment, and contending that he ſhould be anſwered as Dc = li 
natar, becauſe he Alledged, that his Gift ſhould be drawn back ad ſuam cauſaw a 
and the Rebels Goods hoc ipſo momento,that he was Rebel, pertained to the Fiik ſr. *, 
who pays none of the Rebels Debts: And albeit it was not declared the time PE 
of the Arreſtment, yet that could not be reſpected, ſeing the Declarator find in 
that the Rebel was thenat the Horn, and that all the Goods and Gear pertain ping 
ing to him at that time of his Denounciation, pertained to the Lord of the Re ood 
gality, Ergo there was no place to any, either Creditor or other to claim any 0 — 
that Kebels Goods thereafter, which by the Rebellion pertained to the Fik " ow 
The Lords preferred the Arreltment made before the Gift, albeit after the i. a, 


Horning. to the Donatar,who had acquired the Eſcheat after the Arreſtment 
which Gift ſo acquired, the Lords Found, did not derogat to the preceeding 
Diligence done by the Creditor, Arreſting as ſaid is Yid. 3 Feb. 1635. Innes 
and the Caſes there, 19 Feb..1635, Cunninghame, 6 Decemb, 1638. Cochran. 


Hepburn contra Barclay, Febraary 25, 1637. 

Ne Hepburn being Creditor to Barclay, and Barclay being Bankrupt, the 

ſaid Creditor Purſues Barclay's Mother, as haver of certain Bonds and 
Writs pertaining to her Son,tor production thereof, that he may know and con- 
fider, what Exccution he might lawfully ſeek thereupon, after fight thereof, 
in which Lybel there was no (pecial Writs particularly Libelled, being unknown 
to him, whereby he could Compryſe or Arreſt the ſame, In which Proceſs it be- 
ing queſtioned, 1t ſuch a general Summons could be Suſtained, or if the Defender 
could in Law be holden to anſwer to ſuch a Libel,or to produce for founding of 
2ny, either Action or Execution to the Creditor, The Lords Suſtained this A- 


Rion, in reſpeR that the Puriuer had a probable and excuſable ignorance 4 his 
| > 
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Debitors Writs,as an appearand Heir might call for produRion of his Predeceſ- 
fors Writs, that he might Adviſe, it he could Enter Heir or not to his Predeceſ(- 


or, Gibſon Glerk, FYid, March 2. 1637. betwixt theſe Parties. Fuly 19, 1643, 
L, Samuelſtouns Daughters, 


Rob contra French, Eodems die. RI 
Mquhile Thomas French, being Servitor to the King's Majeſty in England, 
makes his Teſtament in Scot/and,and takes it with him to Englend,where 
he dies,and leaves to the Purſuer, called Foh» Rob,and to ſome other Purſuers, 
certain Legacies,and this Teſtament being Confirmed in the Prerogative Court 
of Canterburry,and Robert French Clerk of Kiraldie, his Executor nominat by 
hm,being Confirmed there his Executor, but no O_—_ given up, nor con- 
taned therein, upon this Teſtamear ſo Confirmedin England, the Legatars Pur- 
ſuing the ſaid Executor for payment, The Lords would not Suſtain Proceſs up- 
on this Teſtament Confirmed in England, until the time the Legatars ſhould 
Confirm a Teſtament 1n Scotland, (ceing the Executor was here Compearing,and 
Renuncing to be Executor, Actor, Alter, Sibbald. Yid, Fuly 16,1636, 
Gnclar, 
Duncan contra Frazer, Fodem die. 
NeFrazer havingWodſer hisLandsto oneDwuncan,Redeemable upon 5000 
merks, and Alledging. that at the time of the Wodſet, Duncan promiſed 
that what the Prices of the ViQtual, according to the Feirs of the year, extend= 
&d to further than would pay the Ordinar Profits of his Sum, he ſhould repay 
the ame, according whereto heAlledged he had received payment two years to- 
ther, after the Wodſet, and that ſenfine there was eight years owing to him, 
rſues for the payment of the ſuperplus,and referrs the Promiſe to the Parties 
Oath , who was holden as Confeſt and Decerned; which Decreet being Suſ- 
pended, and the Party —_ to give his Oath, excuſing his Contumacy by 
limplicity and Ignorance, and that he came within a day or twoafter the Sen« 
tence, to have given his Oath, but was not heard, becauſe the Sentence was 
Extracted before the Lords, albeit it was not verified, that he came within fo 
kw dayes after the Sentence,and without reſpeR to this, Reponed him to the 
gving of his Oath,but Ordained him to pay 100 merks for the Parties Expen(- 
$in purchaſing his Decreet z and the Lords would not ſuſtain the Decreet,by 
the Parcies offering to prove the Verity of the Promiſe by Witneſſes, which the 
lords Found not probable by Witneſles, tending in effe& to take away his 
Wodſet by Witneiles, and to pay his Principal Sum by this Cautelous ARi- 
«, Actor. Baird. Alter. Mowat, Gibſon Clerk, | 


Weyms contra Creditors, February ultims, 1637; | 
Mquhile Mr Foh» Weyms Miniſterzand his Son Fohn Weyms as Caution! 

er tor him, bein ooges to diverſe Perſons in certain Sums of Money, 
the Son Conveened all theſe Creditors, to hear and ſee him Reſtored ſuper con 
jite Minor:tatis & Lefionis; And ſome of the Creditors Defending, Alledged; 
that the Purſuer coald not quarrel che Bonds given to them, becauſe atthe cime 
« the Subſcribing ot the Bonds, the ſaid Purſuer conteſt and affirmed himſelf to 
te Major, & as the Law provides,that Minors ſhould be reponed,ſo the Law pro- 
ndes, that Minors ſhould not deceive Majots, quis jura minoribss deceptis nou 
tejpientibus ſubveniunt. The Lords Found this Exception Relevant for theſe 
bonds, ſeing the Purſuer Replyed upon no Fraud nor Circumvention upon the 
Defenders part, whereby they induced him to tnake that Conteffion, Bue Found 
the Alledgance ought only to be proven by Oath of the Purſuer, or by Wricg | 
ad not by Witneſſes : And it being Alledged by ſome other Defenders for 
teir Bogds,that at the Subſcribing thereot,the Purſuer Swore, that he was thea 
Mmmmm4 Ma- 
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Major, this wasalſo Found Relevant to Suſtain theſe Bonds to be ficklike Pro. 
ven ſcriptowvel juramento, and no otherways : And other Detenders Alledgino 
thar the Purſuer promiſed never to Revock theſe Bonds granted tothem, T his 
Alledgance was x<pelled, for as he had wronged himlelt in the Ad of Subſcrih.. 
ing theſe Bonds, againſt which che Law Reſtored him z ſo of like Reaſon he 
ought to be Reſtored againſt that naked Promiſe, neither being judicially made 
nor Sworn in Judgment, nor out of Judgment, 1:emz, Some others of the Defen: 
ders Alledging,that theirBonds were granted upon Moneys turniſhed to thePur- 
ſuerque erant in rem ejus ver{e,in (otar as they offered to prove, that they were 
oiven to h:s Merchant trom whom he bought Stuffs, which were imployed to be 
Brydel Clothes to him, and which were worn by him at his Marriage, and keeped 
thereafter in his Poſſeſſion. This Alledgance was alſo Found Relevant,to Eleid 
theReſticution craved againſt rheſe Bonds, And laſtly, ſome others of the Credi. 
tors Alledging theſe Bonds were made tor Clothes, Meat and Drink, neceſſaly 
furniſhed by thir Credirots to this Purſuers Brethren and Siſters,and which they 
did at his ſpecial Command and Direction, and without which DireRion, they 
would never have made this Furniſhing . This Alledgance was Repelled, becaule 
the DireRion, being given, { it any had been, which was not granted ) was gji- 
ven while his Father lived,and the ſaid Furniſhing alſo made during his literime, 
and the Purſuer not being holden in Law to furniſh them, he cannot be conveen- 
able theretore, and notwithſtanding of any Alledged Dire&ion, The Lords 
Found he ought to be reſtored, Actor, Stuart. Alter. Gilmore & Craig. Gibſon 
Clerk, Yid. Fanuary 14, 1637, Conrtie, 


Hame contra Craw, Eodem die, 
Ne Craw having Set a Tack of his Lands of to another Craw during 
his literime, not bearing, robe Set to his Heirs and Aſfieneys,nor yet beat- 
ing any Clauſe,excluding Aſi:gneys; which Tack being Affigned by the Tack(- 
man to one Hyme,who Purſuing the Setter of the Tack,and another called 
Craw (who had Acquired atter-the Tack,and atter Inhibition Served there- 
on,2n Heretable Right of the Lands from Craw Serter of the Tack, and by ver- 
tae whereot they retained among them the Poſſeſſion of the Lands) for pays 
ment of the Mails and Dutiesof the Lands, as was provided by the Tack,it the 
Tack(-mzn wasnot Entred thereto, And it being Alledged,that this Tack was 
perſonally Ser to the Tackſ-man,and ſocould not be Tranſmitted in an Afſigney, 
there being no power in the Tack to make Aſſigneys, The Lords Repelled this 
Alledgance , and Found that this Tack being Set to the Tack(-man during his 
lifetime, he might lawtully and valiably make an Aſſigney thereto, and ſo $u+ 
ſtained the Aſſignation, ſeing the Cedent was on life. Actor, Craig. Alter. Mow-- 
at & Hog. Gibſon Clerk. | — 


Lockhart contra, Simpſon, Eodem die, + 
Y Contra of Marriage betwixt umquhile Helex Fohyflon and Lawrence 
Simpſon her Son,taking burden for Margaret Simpſon , Daughter to the 
ſaid Helep;and Siſter to the ſaid Lawrence on the one part,and #rchibald Hamil: 
ton on the other part,the ſaid Heleyand Laurence are bound to pay 2000 merks 
to the ſaid Archibald in T ocher-good, to which Sum Feax Hamiltenonly Daugh» 


rer of that Martiage, having made Steyen Lockhart Affigney,with conſent of rhe” 
ſaid Archibald her Father, which Afſignation is Fub(cribed by the Father, and 


conſented roby him;whereupon theA ffigney Purſuing the Heir of Laurence $im- 

ſon tor payment, It wasAltedged, that the Contra was null, being onlySubſcrib- 

ed for the Mother anid het Daughter by one Nottar, againſt the Tenor of the 4# 

of Parliament, 16. Parl. 1579, This: Alledgance was R epelled, becauſe it was 

a Contra of Marriage, whereupon Marriage had followed, and that it _ = 
| a £2 | crib 
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ribed by Lawrence Simſons own hand, whoſe Son is conveened: And it being fur- 
her Alledged,that this Aſſignation ought not to þeSuſtained, being made only by 
heDaughbter,with conſent of theFather, to whom ctheRight of the Sum did only 
uſtly belong,6 who cannot beDenuded of hisRight, ſo eſtabliſhed in his perſon, 
except he had been formally Denuded by an Affignation thereof, principally made 
yy himſelt ; ſo that this Afſigaation, which is only a naked Conſent, cannot be 
{ound habilis modus to Tranſmit the full Right in the AſGgney, ſpecially where 
the Father is now dead, This Alledgance was Repelled, feing no Party having 
[atereſt to propone this Alledgance,did oppone the ſame,and it wasnot compe- 
ene to the Debitor co propone it z But the Zords Ordained che Purſuer tofigd 
Caution to Warrand the Detender at all hands,.who mighe pretend Intereſt to 
the Sum Lybelled, | 


Mr, Arch. Moncre#ff and Mtkenzie contra Roſs, March 1. 1637, -* 
Ention is made of this Cauſe Fay. 29.1635, where it _ Alledged} 
that theſe Sub- Vaſſals who were Conyeened for payment of the Mailsand 

Duties of theſe Lands,could not be further Conveened but for the Feu-Duty, 
contained in their Infetrments, wherein they were obliged ts the Laird of Balna- 
ww, the King's immediat Vaſjal,and their Superior,and which.they had payed 
tohim theſe many years by-paſtz ſo that for bygones their Infeftmencs and Poſ- 
kffion had bens fide, ought to liberat them trom all Purſuits, forany greater 
JDucy acclaimed tor theſe Lands , ſpecially ſeing neither the Sentence, whichis 
Jie ground of theCompryſing,nor the Compryling it ſelt,are Deduced or givea 
Izinſt chem,nor they ever called cherero, This 4lledgance was Found Relevant, 
Ji all the years preceeding the Citation, by vertue of this Summons; and this 
Fine Alledgance. being proponed by the Defenders, who Alledged,that they 
{Jought to be liberat from this Purſuit for the whole Mailsand Duticgaceltimed, 
except the ſaid Feu- Duty contained in their Infeftments, as ſaid is, becauſe they 
ought to bruik continually, for, payment of the:ſaid Feu-Duty, -ay and while 
they be Interrypred by a Warning to Remove from the Lands. And where it 
Jas Replyed, .that the Citatjon by this Summons, was a ſufficient Interruption 
tomake them lyable for theDuties of the, Lands ay ſenſine, HeAnſwers,that that 
J ought.not to be Found a lawful Interruption, no more than if he had been 
4 Polſeſfor, after an expired Tack, per tacitams Relocationens, quo caſu a Purſuit 
FJ br the Mails and Duties of theLands would ever have. been excluded for any 
F greater quantity, except for the old Duty accuſtomed to be payed;unto the time 
4 Warning bad been made to Remove, and ſuch a Summons would never have 
ken found a lawful Interruption far leſs in this Caſe ought this. Summons to 
J be ſuſtained for an Intiwation againſt them, who had Heretable Rights, for a 
J fcu-Ducy, which they haveever been in uſe only to pay, and which ought ta 
maintain them, wichout Payment of any greater Duty, ay and while they be 
Warned: for there is nothing before Warning, thatcan conſtitute them Debi 
tors of a greater Duty, ſeing they caunot be found in a worſe Caſe by theirHe- 
ttable Rights, than if they had bruiked it without any Right, per tacitam Re- 
bationem, as ſaid is, ſpecially where there is neither Sentence againſt them, 
tor Compriſing from them, This Alledgance was Repelled for all years, f 

the Citation in this Purſuit, which was found a ſufficient Interruption, oil 06 
teceſſity was foung of a Warning, Further it was Alledged,.that this Compriſ- 
vg, without either Infeftment, or Seafin, or Diligence to obtain Seafin, ought 
lot to produce this Action againſt themfor Mails and Duties, . This X 
vas alſo Repelled. Attour, it was Alledged,, that this Purſucr had received from 
be other Vaſſals, als many Feu- Duties, as would pay the Blenſch Duties, of 
ihe by:gone years, in ſo far as the Legal Reverſion was expired, of certain # 
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the Lands Compriſed, againſt diverſe of theſe Feuars, by the which Expiring rapte 
theProperty pertained to the Penſioner , which Property was of a far preater i inreſf 
worth, by a Triple or Quadruple more than all the bygone Duties, for which A be pri 
the Penfioner had Deduced the Compriſing. This Alledgance was alſo Repelled, iY the P 
in reſpe& the Purſuers Procurators were content, that they being payed of all I her Li 


the bygones of the ſaid Penſion, that the Compriſing thould expire, and beFY git; | 
Found as Redeemed; Likeasall theſe Alledgances were ſpecially Kepelled, be. 4 ingof 
cauſe this Purſuit was Deduced by the King's Right, for payment of the Fey by th 
or Blenſch Duties, adebted by his own im:nediat Vatſals, who could not makeÞJ the w 
any ſubaltern Right, which could prejudge the King, or his Penſioner, of ly, th 
Poynd or Compriſe the Lands for the ſaid Feu-Duty, and which he might (eek Þ turthe 
from his own Vaſlal, without neceſficy to take notice of any Right flowing 1 Lands 
from him to his Sub. Vaſlals. Actor, Nicelſon & - Mowat. Alter. caduuatys FA for;be 
Stuart & (Gibſon. Hay Clerk. Vid. Jan: 29. 1635.betwixt theſe Parties, & March I forO! 
Is. 1637. Guthrie, Item Vid. for this Part anent a Compriling without [n-& Þ Purſu 
fettment, &c. March 29, 1636. Earl Galloway. I Purſa 

Smith contra Hepburnand Barclay, March 2. 1637. | { Hars, 


Ne Barclay having made Geil/s Smith Atligney to a Bond of Money the D 
( )adebees to him,after which Aſlignation, one Hepburn Creditor to Barclay have 
having Denounced this Bond to be Compriſed; after which Denounciation the ſpecta 
prior Aſligney intents Summons againit the Debitor of the Sum Aſſigned fo a Tit] 
the payment thereof to him as Afſignev, which he Alledged to be a lufficieng of dar 


Intimation, and whereby he craved Preference to the Compriſer, who al ing of 
though he had Denounced, before his ſaid Intimation, yet ſeing he was Aﬀign have 
ed long before , and had Summoned the Uebitor aſſigned, which was his Ing Alled 
timation, before the Compleating of the Compriſing, his prior Intimation, beÞ# | "be G 
fore the Compriſing, and prior Aſſignation, before the Denounciation ought on 

'Joer 2 


to give him Preference, even as if one had acquired an Heretable Diſpoſition 
of his Debitors Lands, if any other Creditor had thereafter Denounced theleF 
Lands to be Compriſed, before he had perfected Charter and Seafin upon that 
Prior Diſpoſition, the ſaid Denounciation and Compriſing following thereon 
would never have preferred him to the {11d prior Diſpoſition, and Charter and 
Seafin perfeRed thereafter. The Lords Preferred the Prior Afſigney, being : 
lawful Creditor, albeit a Conjun& Perſon, to the ſaid Poſterior Compriſer 
And Found the Denounciation made by the Compriſer before the Intimatio 
of the Aﬀignation, was no Juſt Cauſe to give the Compriſer Preference to the 
Aſſigney, bur ſuſtained the ſaid Afſignation, although Intimat after the De-W' 
nounciation, which Denounciation the Lords Found, did not affet the Sum 
to the Denouncer, nor made it to be ſo Real, But that notwithſtanding there- 
of, the Aſſigney might perte& his Intimation effeftually thereafter; and yet ani 
Arreſtment after Aſſignation will be preferred to that Aſſignation, if not Inti 
wate before. Yid. Feb. 25. 1637- betwixt theſe Parties. & Fuly It, 1637- 
Robiſon, 


—_ 
- 


my 4 a 
q " 


y Keith contra Simſon, Eodem die, CY 

Ne Geil: Keith being Infeft, with her Huſband in Conjund-fie of the 
Lands. of and after his deceaſe Purſuing Simon to pay the Ordinar 
Dutiesof the Lands, Two or Three years by-paſt, ſince the time of her Hus«*®F 
bands deceaſe; and he Alledging, that he was Heretably Infeft in 'the Lands by 
the L. Dalgity, who was Heretably Infeft therein by her Huſband, and by ver- 
tue whereothe had been all the years lybelled, and many other years of before 
bona fide Pofſeſſor;Therefore he ought to be Aſſoilzied from all payment of any Þ 


by-gone Duties, in reſpeR of his Right ſtanding, which has never been _ 
rupte 


__ 


— 
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_ 
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rapted by Warning, nor no other wayes. The Lord: Repelled the Exception, 
inreſpe&t of the Relidts Infeftment of Liferent produced, and that ſhe could not 


FJ be prejudged therein, by any Diſpofition, flowing from her Huſband, which 
J the Purſuer had no necefflity to know, or to purſue, to be Suſpended, _— 


her Lifetime,albeitthe Defender had acquired his Right immediately from Dal- 
gityz and Found, that the Defenders boa fides could not Defend him from pay. 
ing of the Duties, ſince the Huſbands deceaſe, the Reli& having done Diligence' 
by this Purſuit, ſo ſhortly after his deceaſe, 4, within twoor three years, for 
the which the Purſuit was Suſtained, for a quantity modified by the Lords year- 
ly, the years lybelled, and the ſaid Alledgance was Repelled. And it being 


{ further Alledged, that the Defender cannot be conveened for the Duties of the 
1 Lands lybelled the cropt and year which was one of the years purſued 
FT for;becauſe the Purſuer having Warned him to Remove before the Term, he 


for Obedience of the Warning Removed, and left the Ground void: And the 
Purſuer Replying, that that was notenough, except he had come, or ſent tothe 
Purſuer, and had Renounced the Right and Poſſeſſion of the Lands before No- 
tars, and Witneſſes, and had taken Inſtruments thereupony otherwayes upon 
the Defenders Alledged naked leaving of the Ground, the Purſuer could never 
have been i#»tuto to have entered to thePoſleſſion of the Land without danger, 


. ſpecially where the Defcnder was clothed, and clothes himſelf, as he does, with 


2 Title, ſo that without Renouncing by Writ, ſhe could never have been freed 
of danger of Ejeftion: This Alledgance was Found Relevant, notwithſtand- 


| [ing ofthe Anſwer, And the Lords Found no neceſſity, that the Defender ſhould 


have Renounced his Poſſeſhon to the Purſuer; But Found it ſufficient to 


| Alledge and Prove by Witneſſes, that for obedience to the Warning, he left 


the Ground waiſt, 4&or. Dimlop. Alter. Hay. Fid. March 21. 1637. La. 
UManderiton. January 26, 1636. La. Borthwick, Fid. For this Part. Novew- 


' Ther 26. 1628. Bruce, 


L. Corsbie contra Hume, March 3. 1637? 

He umqhile L. Corsbie having Intented and Purſued Removing againſt 
T Hume,and he dying pendemte lite, his Son being ſerved Heir to him, crav- 
ing this Attion to be Transferred in him AGive, and it being Alledged, that he 
could not ſeek Transferring in himſelf,by vertue of this Title produced, where- 


{ by he was only Ketoured General Heir, ſeing none could ſeek this Transferring, 
] nor proſecut that Removing , but only he who was Infeft particularly in the 


Lands ly belledz for without a ſpecial Seafin of theſe Lands he could not defire 
any to be Removed therefrom, and conſequently none without ſach a ſpecial 
feafin, which might be a ground to inſiſt inthat Removing, could ſeek Transfer- 


] ring thereof; the Lords Repelled this Alledgance, againſt the Transferring, and 
1 reſerved this to beproponed and Diſcuſt, whenever this Purſuer ſhould infiſt 


in the Proceſs of Removing, whichI think a little uncouth, that aTransferring 


| of a Proceſs of Removing (hould be granted to one not Seaſed. ARor. Craig. 


| Alter. Belſhes. Gibſon Clerk. 


Vernock contra Hamilton, March 7. 1637. | 
Ne Katharin Yernock, Siſter and Appearand Heir to Pernock her 
Brother, Purſues one Hazwilton tor ProduQtion and ReduRtion of a Diſ- 
polition of Land made by her ſaid Brother, he being Minor, and albeit done 
with conſent of his Curators, yet being done to his Enorm Hurt and Leſion, 
and in his Minority, ſhe deſired the ſame to be Reduced; and likewiſe deſired 
anotherDiſpoſition,made by her ſelf to the ſame Defender of the ſameLand, to 
be Reduced ſuper eodem Capite, viz. That ſhe was Minor, and as. ow 
And it being Alledged, that no Proceſs ought to be granted in thisCaule, becauſe 
the Lybel bore, That the Minors were Induced to theſe Alienations, by the Induce. 
Nnnan 2 ment 


* 


836 The Deciſzons ofthe Lords of Seſſion, 1637. 


ment of their Curators, and therefore no Proceſs ought to be found in this Pur. MY the D 
ſuit, while they were Cited to Defend, ſpecially ſeing they wereobliged inthe MJ na! F 
Alienation,made to theDefenders,toWarrand theLand to them. The LordsRepel. i tb* A 
led the Alledgance, and Found no necellity to Summon theMinorsCuratorst, I the F 
any ſuch Purſuit, ſeing there was nothing concluded in this Proceſs againſt them: Ao 
and any Clauſe of Circumvention done by them, which was Lybelled in this £4 there 
Summons, the Purſuer paſt trom the ſame, and inſiſted only upon this Keaſon FJ upon 
of Minority and Leſion: and the Lords had no reſpect to that part of the 41. FY who 
ledgance, bearing, 1hat the Curators were obliged to warrand the Alienations, fox FI perio 


$35Aehyns;* 


that was no cauſe why the Purſuer oughtto be compelled to Summon them; ang © I prov! 
albeit the Minor had AGionem Curatele againſt them, yet that debarred her not £J ity « 
from this Purſuit. Afor, Craze. Alter. Vid. March 5. 1630, E. Wigton, FJ nmualr 
Broun contra Atchiſon, March 9. 1537. + EI nakec 

Ne Gilbert Atchiſon being made Aſfigney by Iſobel @Marſhel to ſome He. &Y "© 
() retable Bonds made in her favours, one Mr. Robert Broun being made "ou 
Atizzzney by George Marſhet, who was Retoured Heir to the ſaid Iſobel, Purtye; Þ decla 
Redudion of the ſaid Affignation, made by the ſaid Iſobel to Gilbert Archiſon, K when 
as done in letfo egritudinis. And the Defender Alledging, that the Purſuers Þ i 
milior 


Aſſiznation made to him by the ſaid Heir, wasalſo made in lecto egritudinis,and Þ 
who died immediately after making thereof; an4therefore ſeing laborat codem © 
zit19,it oughtnotta be Found a Title to Purſue this Action. The Lords Repelled Þ | F 1- 


the Alledgance, for as it was competent to the Excipient to quarrel the ſame | } 4: 
ſaper boc medio, ſotheyFound 1t could not be tuken away ope exceptionis ſo ſumeÞ | there: 
marily, but the ſame ought to abide Reduction. ARor, Gilmore, 'E [pm 

Fuird contra Stevenſon, March 13. 1637. EI the fa 


Ne Fohn Fuird Purſuing Removing againſt Joby Stevenſon,from anHouſeÞ | >01 

in Xilrenny who Alledging,that he was Infeft upon a Compriſing of that Þ | '< G 

Land in anno 1630. and was Sealed in October that year, and by vertue there. & | '* £« 
of had obtained Decreet againſt the Tennents, and continually poſlefſed ſince, Þ 1 
which ſhould defend him 1n this Judgment Poſleſſor. And the Purſuer reply- were 
ing, that he had an anterior Heretable Right made to himby that perſon, from | gh! 
whom the Defender Compriſed, before the Defenders Compriſing, and which Jt n 
was granted to him for a preceeding juſt Debt, and had alſo thereupon obtain-W* tie I 
ed Decreet againſt the Tennent ofthe Land, fo that he ought to be preferred, fon, a 
notwithſtanding of the Excipients Decreet, whereby he ought not to be pre- luſtai1 
judged, who was not Warned thereto, albeit he was ſtanding Infeft the time © there, 
the Warning. The Lords Found the Exception founded upon the Defenders 
Heretable Right,and fix years Poſſeſſion, Relevant in this Judgment Poſlefſo- 
ry, notwithſtanding of the Reply, without prejudice to the Purſuer to Re- 
duce upon the Reaſon of Anteriority of his Right, or upon any other Ground 
competen: to him, prout de Jure. Vid. 11 July 1637. Robertſon contra Brown for 
hve years Poſſeſſion, and 16 March 1637, Lo. Fohnſtoun. 


Guthrie contra E, Galloway, March 15. 1637. 

Ichard Guthrie being made Aſſigney by Door Lindſay and Chriſtian He- 

riot his Spouſe, to the bygones of an Annualrent of 300 merks yearly, 
wherein they were Infeft by John 4chanay of Sorbie, and for which they had 
obtained Sentence, to Poynd the Ground of the Lands of Sorbie,which were afe 
feed with the ſaid Annualrent, Purſues the Earl of Galloway and his Sons, as 
Heretors of the ſaids Lands, and as they who uplifts the Maills and Duties of the 
ſaids Lands from the Tennents, occupyers thereof,to make payment to him of 
the ſaid Annualrent, for certain years bygone owing to them, during the which 


years the faids Defenders werein Poſſeſhon of the Duries,as faid 1s 3 — 
the 
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the Defenders Alledging,that this Action ought not co be ſuſtained for a perſo- 
12] Purſuit againſt the Defenders,who are not Authors of the Purſuers Right of 
the Annualrent Libelled,nor Heirs, nor Appearand tieirs to him z but the moſt 
J the Purſuer can obtain by the Cuſtom and Pradctick of the Countrey, is only 
A a&ion and Execution againlt the Ground, and againſt the Tennents Poſſeflors 
I thereof, for Poynding of the Ground, and of the Tennents Goods being there- 
J upon; and it is a Novelty to grant perſonal Execution againſt a ſtranger,or any 
I yhoisa fingular Succeflor:the Lords Repelled theAlledgance,and ſuſtained this 
FF perfonal Purſuit, tor payment perſonally againſt the Defenders, the Purſuer 
proving,that they intrometted with the Duties of the Lands,and that the quan- 
try of their Intromiſſion extended to as much as ſhould fatisfie yearly the An- 
{ malrent acclaimed ; for the Lords held the Defenders in no better caſe, than if 
J naked Tennents had been perſonally conveened to pay this Annualrent, quocaſ# 
1 they would have ſuſtained the Proceſs 3 and with the like Reaſon it was 
I Found, Proceſs ouy ht to be ſuſtained againſt the Defenders: And the Lords 
declared, that they would keep this Deciſion thereafter in all the like Caſes, 
whenſoever any ſhould occur. ACtor. Heriot. Alter, Stzart & Nicolſon, Gibſox 
Cierk. Yid. 15 July 1629. Hamilton and the Caſes there. 29 Fanuary 1635, Has 
1 wilton of Broombill, x March 1637. Moncrieff. 


Brown contra Lands, Eodem die. 

Ames Brown, Son to umquhile Mr, Nicol Brown, being Interdifted by Alexazx- - 
der Brown his Uncle, whereupon Publication was lawfully Execute, and 
hereafter having given ſome Bonds to Fames Lands Vintner in Leith, one for 
payment of 200 pounds, and an- ther as Cautioner for the Taverner-woman of 
* Ithe faid James, for payment to him as Cautioner for her of 300 pounds. Thir 
© | Bonds were craved tobe Reduced at the inſtance of the ſaid Alexander, upon 
the Ground of the foreſaid prec. eding Interdiction, which extended as well in 

the Conception of the ſame to Moveables,as to Immoveables. The Lords Found | 
tie Reaſons no ways Relevant, ro Reduce theſe two Bonds Libelled, which 
F | were two Moveable Bonds; againſt which the Lords Found, that Interdiftions 
1] oughtnot co Militat, of whatſoever Tenor they were for the Lords thought, 
1 that notwithſtanding thereof, the Creditors ContraAFing after Interdidtion with 
£1 the Taterdyted perfon, might have all lawful Execution both againſt his Per- 
fn, and his Moveable Goods, as if he had not been Interdyted, and therefore 
A futained che Bonds, Gibſor Clerk. /7d. xx July 1634, Bruce, and the Caſes 

there. 


Py 


_. a. 


Lo. Johnſtoun contra F, Nithiſdale, March 16. 1637. 
H- Lo. Johnitoun purſumg Removing from the Lands of & ock,again(t the 
? E.Nithiſdale,whoAlledging,that no Procels ought to be granted in that 
1 Removing againſt him, or any others of the Defenders becaule he neither 
© | was Warned, nor the Lo. Crar#oxr his Author, nor any to repreſent him, 
albeit his ſaid Author was Heretably [nfeft in the Lands Libelled, by a publick 
1 lntefrment, Holden of the King, proceeding upon the Forfauſtry ofthe umquhile 
Lo. Maxwell his Brother, and that the Excipient ſtands ficklike Tnfeft in the 
4 lame Lands,and by vertue of their Infefrments they have been theſe 29 years in 
4 Pofleflion of thir Lands Libelled,by receiving of Duty therefore yearlytrotn the 
JI Tennents, Poſſeflors of the Ground. And it bemgReplyed,that he hath Summon- 
ed by his Summons of Removing the E, of Nithisdale, fo that there was no ne- 
ceſſity to Warn him, and ſo much the rather becauſe he was not Infeft the time 
of his Warning, which was Execute in ano 1621, Neither was there necel- 
lity to Warn any to repreſent his Author the Lord Cranſton, becauſe he 
needed not to take notice of him, nor ofno other, having to do with his own 
' Nnnnn 2 Yennents, 
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Tennents; Likeas he offered to prove, that thir Tennents Defenders were ever | 
Tennents to him,and to his Father, and to his Fathers Author, paſt memory of | theH 
Man g neither can the Detender be ever able to ſhew,that everany of the Lord * 
Maxwels Predeceſlors were Infeft in thir Lands, ſo that the Lord Cranitogy?, Y V19ct 
Infeftment upon the Lord WYaxwePs — ought not to be reſpeRed ; | 

andif it could be reſpected, yet he had noneceſlity to Warn him, becauſe be. |} |yab!: 
fore the Warning he was denuded of his Right in favours of the Earl of N;14j: | } ce" 
dale theDefender, wherethrough he needed never toknow him,eſpecially {- ing J and þ 
the moſt and longeft Poſſeſſion which he could Alledge to have, by vertue of © | nt 
thisRight of heleadCuSenlabich was in amn01610.And whereof byCor. Þ | The 
trathe wasdenuded in anno 1617. isthereby only for the ſpace of ſeven years, & | {tm 
which is not of that ſufficiency,that it laid any necefſity on him toWarn theLoxgg ©] Ket0 
Cranſtoun's Heir; and the Earl of Nithiſdale was not Infeft upon that Contra F 
made in his favours, while after his Warning,vis.. in azo 1631. ſo that he could Þ 
not Warn him; and what-ever Poſſeſſion he had fince the Warning and Intent. F 
ing of this Cauſe, it cannot be repute to havethe force of a Poſleſlory Judgment, 
but muſt be eſteemed vicious and violent 3 Notwithſtanding of the which Re. © E 
ply, the Lords Found the Exception upon the not Warning Relevant, albeit Þ | reſtec 
the Lord Cranſtoun's Poſſeſſion before the Warning was only for the ſpace of 7: | 
yearsz and albeit the Earl of Ni1hiſdale was Summoned, and that he Compear- & | mak 
ed, and proponed this Exception, of not Warning of himſclf, or his Author, Þ | Purtti 
which the Lords Found he might propone , notwithſtanding of his Com. Þ | Fob» 
pearance; and albeit the Purſuer offered to prove his retaining of the Poſſcfi- & | mone 
on, being in libello, and thereby craving preference tothe Defender; and albe- to th 
itthe Defender never offered to prove, conform to the A of Parl. 1584. that Þ | Allec 
the Forefaulted Perſon was five years in Poſſeſhion of the Lands before the Fore- & | ſaid I 
faulture 3 none of which were reſpeQed, but the Exception found Relevant yz & | our v 
ſupra, and neceſſity found that he ſhould have been Warned. ARor. Sizart ” | conte 
& Johnſtoun, Alter, Advocatus & Nicolſon. Scot Clerk. Y ids For the firſt poine Þ | gain 
of ſeven years Poſſeſſion 13 March 1637. Fnirg. inthi 


Hume contra L, Blaickader, Eodem die, Deb! 
OY Hume Son to George Hume of Eccles, Purſues the Laird of Blaickader, to 
make Comprtand Reckoning of the Eſtate, intruſted to him by his umquhile Þ | P'"c 
Father, for defraying ot his Debrs, that he might Adviſe therewith, and Confi- & | DY*! 
derit he ſhould Enter Heirto his umquhile Father,or not, who Alledging, that Þ + the n 
this Proceſs tor Compt and Reckoning, ought not tobe Suſtained at the Inſtance Þ | Pr1oÞ 
of an Appearand Heir, being only proper to one Served Heir, and thatit was a Þ | 5 © 
Novelty to Suſtain it otherwayes. The Lords Repelled the Alledgance, and Su- & | 97 V 
ſtained Proceſs at the Appearand Heirs inſtance,for the effe& toreſaid, Actor, Þ 
Craig, Altet, Belſhes. Gibſon Clerk, Y:id, Fuly 19.1643, Samuelſftones Daughter, © 


L. Edmonton contra Bdmoyſtons, Eodem dic, 
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of Hh Laird of Edmonton haying a Feu of the Lands of given to him- <a 
ſelf, and to the Heirs-Male gotten of his Body, which tailzying, to his | 
eldeſt Heir Female without Diviſion, The firſt Feuers Son Dying without Heirs- E 
male gotten of his Body,and leaving behind him three Siſters,and having betore 

his Deceaſe Diſponed the Heretable Right of the Lands to his two youngeſt Si- TJ 0 © 
ſters,the eldeſt Siſter as Appearand Heir of Proviſion, by the condition of the ſaid FJ 20 
Feu, Purſues ReduRion of the-ſaid Right, made to the other Siſters, as done i» © lin,f 
leo egritudinis,and to her prejudice z wherein the Defenders Alledging, that ferec 
this Aion of Redution cannot be Suſtained at the Inſtance ofan Appearand IJ fuer 
Heir,except ſhe were Served and Retoured Heir of Proviſion to theſe Lands,ac- nibs 
cording to the condition of the [nfettment, without which were done,ſhe can ne- whic 


verbe heard co Reduce as Appearand Heir,eſpecially ſeing ſhe cannot be puny 
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ral Heir,being but one of three Siſters :. As alſo, this Right is competent only to 
theHeir of Provition, and not to an App:arand Heir ot Proviſion,the Conditi- 
on of the Security being fo conceived ; And the Purſucr Anſwering, that the 
Proceſs ought ro be Suſtained ac her Inftance asAppearandHeir,in reſpe& of the 
oreat hazard ſhe runs it ſhe ſhould Enter Heirz for then eo caſu ſhe behoved to be 
|yable to all the Detuncts Debts, how great ſoever they were,and ſhe has but an 
uncertain Action wherein ſhe may Succumb, and it were againſt all Conſcience 
ind Reaſon, thar if ſhe win not this Cauſe, yer ſhe ſhould be lyable to the De- 
junts whole Debts, ſeing ſhe is contenc,it ſhe prevail here, to Serve her ſelf Heir, 
The Lords Found the Alledgance Relevanr, in reſpe& of the Tenor of the-In- 
fettment, the benefic whereof could not be acclaimed by any, but by an Heir 
Retoured; and Found that the Appearand Heir, ſpecially an Appearand. Heir of 
Proviſion,could not be heard to Purſue this ReduRion, before ſhe were Retour- 
ed Heir of Proviſion. Actor, Fohnſton, Alter, . Hay Clerk, 


Stuart contra Stuart and Inglis, March 17,1637, | | 
Aprtain Srwart having obrainedSenrence againſt Lieutennent CollonelStoary, 
4 Þecerning him to pay him ſome Moneys, for payment whereot having ar- 
reſted in John Inglis Merchant Burgeſs of Edinbergh his hands, ſome Moneys 
pertaining to the Collonel, he Puriues the Collonel and the ſaid Fohn 1ngles,for 
making of the ſaid Moneys torthcoming;and having Cited the Collonel to this 
Purſuit, atthe Day ot Compearance he reterrs the Verity oftheDebt owing by 


| Zohnlnelis to the Lieutennenc Collonel, tothe ſaidFohn Inglis's Oath, & Sum- 


moned the ſaid Fohn 'nglis ro a Day tor that effeR,to which Day the Debicor 
to the Purſuer,v;z, the Licurennent Collonel was not Summoned, and it being 
Alledged, thatno Procels could be granted therefore in this Cauſe, becauſe the 
ſud Lieutennent Collonel was not Summoned to thar Dyer of the Proceſs, with= 


* | our which had been done, the Proceſs could not be Suſtained :. And the Purſuer 


contending in the contrary,that chere was no neceflity ro Summon him over a- 
eain to this Dyet of the Proceſs, ſeing he was Summoned by the firſt Summons 
inthis Cauſezand there was noneceffiry to Summon him to this Term,ſeing the 
Debt was referred to Fohn 1nglis's Oath, whom he couldnor hinderto Depone 
upon his Con(cience what he pleaſed, The Lords Found no Proceſs, becauſe the 
principal Debitor was not Summoned to this Dyer, as he ought to be toall rhe 
Dyers of the Proceſs (he not Compearing therein) but the Lords Ordained in 


{ the mean time, Fohn 1nglis his Oath to be taken,ſeing the Purſuer had no other 


Probation of the Debt,owing by Fob Inglis to the Lieutennenc Collonel, bur 


] his Oath,and it the ſaid Fob» 1ng/is die, betore theLieutennent Collonel,who is 


not within this Realm, could be Summoned, it were Iniquity that the Purſuer 
ſhould be prejudged in his Probation, therefore Ordained his Oath to be taken, 
25 (aid is,and to beretained and keeped, tobe extant while the event of the Pro- 
cels, Actor, Fohnſton, Alter, Gilmore, Hay Clerk, Yid, March 13, 1628, S$o- 


© mervel and the Caſes there, 


Wood contra Stwart, March 21,1637. = 
Lizabeth Woods being Inteft by umquhile Nin4as Stuart her Husband,in 
ome Lands in Glaſgow, Purſues Mr. Robert Stuart her Husbands eldeſt Son, 


4 for the Mails & Duties of the (aids Lands, and produces for herTitle,a Charter 


pranted by her Husband to her thereof , which was Suſtained without a Sea 


lin, for a Title to her. in this Purſuit, moved againſt che Deterider, whotn ſhe of- 


fered to prove to be Heirro the Granterz And it being Alledged, that the Pur- 
ſuer accepted of a Seafin, which was given to her by her Husband propriis mas 
nibus, ſhe being then preſent, conform ro a Charter to be made thereupon, . in 
which Seaſia there was expreſs Proviſion of a Reverfion introduced iti the Huſ- 

Nannn4 bands 
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bands favours, and this Charter following after the Seafin,muſt be eſteemed thar 
ſame whereto the Seafia had reſpe& ;z and although it bore no Clauſe of Reyer- 
ſion, yet the ſame muſt be limited with that Clauſe of the Seafin;ſeing the Pur. 
ſuer can neither ſhew any other Charter or Seaſin,conform to the which Clauſe 
of Reverſion,the Husband in his own litetime Redeemed the ſaids Lands, Like. 
as ſhe accepted the Sum of ten Merks at that time, whereupon it was Redeem- 
able,as Inſtruments taken upon the Redemprion,Subſcribed by two Notrars he. 
fore four Witneſſes, proports, which four Witneſles are all Subſcribers of the In- 
ſtrument, which ought to be Suſtained, to take away this Right trom the Purſy- 
er, who is otherwayes lawtully provided by her Husband, ſpecially where this 
Right Controverted, depends not upon any Contra of Marriage, and ſo was 
Revockable, albeit there had been no ſuch Proviſion of Reverfion , And the 
PurſuerAnſwering,that the Charter produced being after the Alledged Seafin, 
and containing no ſuch Clauſe of Reverſion, it muſt be Suſtained, ſeing Charters 
ought torule Seaſins,and not 2 contra, ſpecially the poſterior Charter to the Sea- 
fin ought to be Found to take away the Clauſe of Reverfion, contained in the 
preceeding Seafin, if any were neither ought thatSeafin to be reſpeRed quoad 
clauſulam Reverſionis,it being only the aſſertion of a Nottar, which he could nor 
do extra officium,not having the warrandof the Subſcription of the Party; tor al. 
beita Nottar may Teſtifie of a Seafin,which is an AR proper to his Office, yer 
it is not ſo #» aFibus,not proper to his Office,as are Reverſions; and the Inſtru- 
ment of Redemption has the ſame effe&, that by the aſſertion of Notrars her | 
Liferent cannot be taken from her, The Zords Found the Alledgance Releyane, 
notwithſtanding of che Reply,and admitted the ſame to Probation, Actor, Max+ 
wel, Alter, Gibſon. Gibſon Clerk, 


La, Manderftoun contra L, Rentown, Eodem die” 
: Ady Manderſtoun being provided by her Husband in her ContraR of Marti- 
age,to her Liferent of ſome Teinds, whereof the Right was in her Husbands 
Perſon for long ſpaces to run, and being lawtully Divorced from him, the purſues 
the Laird of Rextoun tor payment of the Duties of the (aids Teinds, of all years 
ſince her Divorcement,viz. by the ſpace of g or 4 years by-paſt, whereto ſhe ac- 
claimed Right,as it her Husband were naturally dead : 4nd Rextoun Alledging; 
that he had lawfully Compryſed her Husbands Right of theſeTeinds,albeit at- 
ter the Contracof Marriage,yet before the Divorcement,in reſpe& whereot he 
bruiking by vertue of his publick Right,bonafide fecis fruttus precepros & con- 
ſumptos ſuos, The Lords Found thisAlledgance Relevant, to import Liberation 
to him from thir by-gone years acclaimed, notwithſtanding that the Purſuers 
Right was by vertueof a preceeding Contract of Marriage, Actor, Stuart. Alter, 
Nicolſon & Craig, Scot Clerk, Yid,March 2, 1637, Keith, Fanuary 26, 1636, 
La, Borthwick, Fanuary 22, 1633. Gordon, 


Cuthbert contra Town of Inverneſs, Eodem die, 

Ne Cuthbert having from the Town of Inverneſs a Feu of the Miln of In» 
verneſs,cum aſtrittis multuris granorum creſcentium & omnium invetto- 

rum & illatorum &c.which ſhould thole Fire and Water within their Terrico- 
ries z And it being queſtioned, if this Aſtrition of Corns in-brought, tholling 
Fire and Water,ſhould extend to any Corns, bur to theſe which che Inhabirancs 
ot their Town ſhould happen to Grind at any other Milns than theMilnof the 
Aſtritiongfor they Alledged that the Aftrigion ſhould receive, of Law, Reaſon 
and Juſtice, no other Extenſion, but rocauſe them bring all the Corns which 
they ſhould Grind any wherein theCountrey, to the Miln Lybelled, to Grind 
them at the ſame z and it were great Iniquity,that if they ſhould buy Victualio 
the Counttey,and bring the ſame within the Territory of the Townzthat = 
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they Kilned and Kobled the ſame, which is to thole Fire and Water, as if the) 
hould buy Oats, or Bear, and Kiln the one, and make the other in Malt, which 
nuſt be done by Steeping in Water, that 'they might'not Sell this againin the 
-orund,or Tranſport the ſame out of rhe Countrey for other neceſ- 


I Countrey un 
I ly Commodities, but thar they ſhould be compelled to pay Multures for ſuch 
and fel- 


1 Corns Grund no where, which were to take away the liberty of buying 
ling, common to all the Leidges, and to take away the Liberty of Burgeſſes in 
1 Burghs-xoyal, for merces debetur pro operas and where no Grinding is, no ay= 
1 nent ought to be. The Lords Found, that this TR of in- brought Corns,thol- 
1 ling Fire and Water, gc, o_ to be Interpret of all Corns, which were Kiln« 
ed and Kobled, albeir they ſhould not be Grund any where,but wereſold in the 
| Countrey, and that all fuch Corns were ſubje& to the AftriQion, albeir they 
| yereno where Grund at any other Miln by the perſons Aſtried; and this was 
| the rather done, becauſe the Purſuer offered to prove, that the perpernal cuſtom 
| has been, that Mulcures has been payed by the whole Inhabitants, tor all ſuch 
1 Corns, tholling Fire and Water , albeit they were never Grund at any other 
| Miln z Which Cuſtom the Lords Suſtained, being proven to inducea neceffit 
| rodo the ſame in all time coming, Andficklike for the DeduRions, the Loy 
© | Found, that no Exception ſhould be from the Aﬀri@Qion, except Teind and Seed 
© allanerly, and that theFarmBear payed by the Tennent co the Feuar of the Land 
* Aſtrited, whjch Feuar was Vaſlal to the Town, who Feued the Miln to the Pur- 
{| ſuer and his Author, ought not to be excepted from this Aſtriion,nor yet the 
* light Corns given to the Beaſts which Laboured the Ground,nor the Corns ſold 
by the Labourer of the Ground, for buying of Cattel, and other neceſlars for 
* Pleniſhing, or other neceſſities of the Ground zall which were Repelled, becauſe 
- the Purſuer offered to prove, that the Inhabitants have ever been in uſe co pay 
* Multures for allGrowing Corns, without any DeduRion,or Detalcationatr all of 
any particular,except allanerlyTeind & Seed, and no other exception, which the 
Lords Suſtained, ARor, Advecatus, Nicolſon & Fohn#one Alter, Stuart & Gib- 
\ ſos, HayClerk. Fid, Fuly 11,1621, Keith, Fuly 12 1621. Earleſmiln, March 
© 23,1624, Mckenzie, 
% Anderſon contra Gibſow, March 22. 1637. | 
Is a Double Poynding hetwixt one Anderſonand Mr, HenryGibſon, umquhile 
| ] George Reid in Glaſgow, ANIONS from Marion Dorroch her Literent 
imſelt was Heretor,for which, by that Secu- 


ie, 
Y 
| - 


of ſomeLands in G/aſgow,whereot 


©) rity, he was obliged to do certain Deeds tothe ſaid Mariongafter which Contra 


the ſaid George Reid being Deceaſt,and the ſaid «Marion Dorroch being Married 


þ upon Fohs —_ Burges of Glaſzen, the ſaid Marion and her ſaid Spouſe, 


” Diſpones her ſaid Liferent-right to the ſaid Mr, Henry Gibſon, and obliges them 
| to warrand the ſame from all preceeding Deeds; and.the prior Diſpoſition being 
Comprylſed by Gabriel Cunninghame, tor a Debt owing to him by the ſaid Ggorge 
Reid, whereupon it being queſtioned, if the ſaid Fohn Anderſon ſhould be holden 
* towarrand the Alienation, thereafter made to Mr, Henry of that ſame Literear, 
© from that prior Diſpoſition: And ficklike, becauſe there was an Attionof Double 
 Poynding againſt G«briel and Mr, Henry,as both claiming the Right of che, Mails 
1 and Duties of that Liferent, by vertue of their ſaids Rights, in which Aion 
the Lords Found, that Mr, Henry had beſt Right robe Anſwered, and preferred 
him to Gabriel Gunninghame,becauſe the Right made to umquhile George Reid, 
by the faid Marion, and which was Compryſed, was Found not effeftual to De- 
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Configned to remain in the hands of a third Perſon condeſcended upon,while ic 
were tulfilled : and albeit the Compryſer Alledged, that that ought not to ſtay 
the effe& of his Compryſing,ſeing now he has the Righc, and the has Aion to 
ſeek performing of the Deeds, obliged by George Reid to her,againſt his Heits, 
or Executors'z Yet the Lords Found, that ſhe was not prejudged by that Dil- 
policion, it not being fulfilled to her Reciprocally, and conſequently that the 
Compryſer had no Right, And albeit the Compryſer offered now to pertorm 
the ſame things to her,which George Reid waSobliged to: Yet the Lords reſpected 
not the ſame,in reſpect it was not tulfilled co her by himſelf,in his ownLiterime, 
ſcing ſhe bona fde thereafter Diſponed. it to Mr. Henry Gibſon,thinking the ſame 
to be extin by his Deceaſe,and by the C onſignation thereof, while it had been 
tulfilledzneither was it reſpeRed that theDiſpoſicion wasnow in theCompryſers 
hands, ſeing the Reli& and her Spouſe offered to prove, that after George Reids 
Deceale, Mr, Henry Gibſon broke up the Coffer where the Writs were Confign- 
ed,and took out the ſame,and by what condition he knows not,the (aid Gabriel 
Cunninghame has Compryſed itz Which the Zords Found Relevant to preter 
Mr. Henry to Gabriel and to make his Comprylſing to ceaſe, as of a null Right, 
for the foreſaid Realon received againſt the Compryſing and Diſpoſition, hoc 
orarme, as ſaid is, Attor, Cunninghame, Alter. Maxwel, Scot Clerk, id, February 
22,1627, L,Aithin and the Cales there. 


Finnie in Peterhead, contra Gray. Eodeme die, 
Ne Finnie by a Precept from the Earl of Marſþel, as Admiral Deput, hay- 
Ing cauſed Arreſt a Ship in Peterhead, pertaining to Andrew Gray, for 
ſatisfying of a Debt owing to him by the ſaid Andrew, and purſuing before the 
Zords upon that Arreſtment, to make the Ship furth-coming, the Debitors 
Son, who Intrometted with the Ship ; wherein the Lord! ſuſtained this Action 
Purſued before themſelves , upon an Arreſtment dire&, and Execut by War- 
rand of the Precept of an Inferior Judge, viz. The Admiral-Deput, and the 
ſaid Arreſtment ſo Execut was ſuſtained, albeit it was quarreled as unlawfully 
Execut, not bearing, to be SFampt, and not bearing, That the Officer teok the 
Sails from the Barks and the Ruther from her, all which are neceſſar Formalities, 
in Arreſting of any Ships, and ommitted, albeit the Warrand of the Precept 
directed the ſame, Items, no Copie delivered to the Party, nor left or afhxr 
upon the Ship 3 which obje&ions were Repelled, ſeing the Purſuer offered to 
prove, that the Officer intimat to the Debitors own Son, that he had Arreſt- 
ed the ſaid Ship Immediately after thedoing thereof, and which Intimation fo 
made, The Lords Found probable by Witneſſes, and the Officer, and that it 
was not neceſlar to prove it by Writ, or by Oath of Party, Actor. 
Alter. Mowat. Vid, March 8, 163j« Smith, 


E. Tullibarden contra Robiſon, March 24, 1637. 

dtrick now Earl of Tallibarden, as having Right by Diſpotition of the Lands 
P of from umquhile Wiliarm Earl of Tullibarden, purlues Jobn Ko- 
biſon Feuar of the ſaids Lands, for payment of the Feu-Duties contained in his 
Infeftment, of the years fince the deceale of the ſaid umquhile Earl Wifians, his 
Author 3 And the Defender Alledging, that no Aion could be ſuſtained at the 
* Purſuers Inſtance, for payment of the ſaidsFeu-duties, except it were Lybelled, 
and Inſtructed, that the Purſuers were Infeft inthe aids Lands, and Superiori- 
ty of the ſamezfor whateverDiſpoſition & Procuratory of Reſignation therein 
contained, were made in the Purſuers favours, yet without Infeftment had fol- 
lowed thereupon, it cannot give Aion to the Purſuer. And the Purſuer An- 
ſwering, that Sir Archibald Stuart of Fymnart, Author of umquhile Earl Wil- 
liaw's Right,ſtands yet Infeft, who will concur with the Purſuer, and none can 
quarrel this but rhe Heirs ot Earl William, and they cannot be heard, we = 
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bliged to Warrand this Diſpoſition made to the Purſuer, The Lord} Repelled the 
Alledgance, 'the Purſuer finding Caution to Warrand the Defender, anent'the 
payment tobe made to this Purſuer, at all hands,and againſt all Parties pretend- 
J ig locereft thereto. AQors Alter. Johniton, Gibſon Clerk, IP 


Hamilton contra Tennents, . March 28, 1637. . 


Ohn Hamilton Apothecary , being Confirmed Executor 'Creditot io 
J } vmqubile John Glendimning of Drumraſh, purſues the Tengents of the ſajd 


1 PrumrafhesLands, for payment of their Duties to him of certain years, reſting 
4 upayed before Drumraſhes deceaſez wherein ic being Alledged: for Wilizeve 
1 Glendirningy of Lagan, that he had Intrometted with theſe Dutics Y ollerance 
'] of John Glendinning of Perlan, who was Donatar tothe Eſcheat ani (Fraioger 
1 the ſaid John Glendinning of — and who had obtained. Ferns] cla. 
{1 ntor thereon, And it being Replyed, that that Gift of Eſcheat mult be preſum- 
qe! to be fimular, in refpeft of the AT of Parliawent 1592. Hhecby A fed 
| Gifts are Declared Simulat and null,where the Rebel remains in Polleſſion of 
]the Lands, and Goods,. &&c. And trug:it is, that this:Rebel remained. in Poſ- 
k{ton of his Lands and Goods peaceably,and continually all che years aftet the 
*1Gife andDeclarator, by the ſpace of diverſe years, and ay and:while this Year 
controverted, and of which year the Dutics are yetin the Tenwenrs handsun- 

uplifted. Aud the Defender Duplyed, that this Anſwer of Simulation cannot be 

found well qualified by this preſumptipny Alledg'd. of the Rebels remain. 

© Ing in Paſicition, without ſome. farther qualification of a politive AR, whigh 

+ nay infer Simulation 3 for although theDonatar:ſuffer the Rebel to Polleb, that 
: © 5 00t enough to make his. Gift null, where the ſame is not truly taken to the 
; © icbels behove 3 þut notwithſtagding of that brutking by the ebel, the Do- 
; I tatar may, when, he pleaſes claiga.the benefit of his Git Actour this 4 ofP arts 
* event cannat. be conſtructed to any other, Senſe g. As alſo the lame expreſiyap- 
points that Nullity to bein fayours of the Creditor, atwhoſe inftance the Rebel 
* vas Denounced,& cannot Militat for every Creditorgas the words of the&ct in 
themſelves proports, which cannot beextended. The Lords Found this 
ance not Relevant, in xeſpeR of the Anſwer, and Found the ſame Reply was 
competent to., be Alledged, for all. Creditors, as well as for him, at whoſe In- 
{hance the Debitor was DNenounced, -and>Found that there was noneceſlity to 
en any, other Circumſtance of Simulation, except the faid Retention of 
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IPotiethon. ARor. Alter, Gilwore. Scot Clerk. 
x . .- Scot contra Sew, Eodem die.  .: ' 
HYNe James Scot, Son to Robert, Scot of Satchels, being Donatar to the Ef- 
AD cheat and Liferent of the ſaid Robers his. Father , Kobert. Scot eldeft Son 
tone ſaid Robert Scot elder, and Brother of the laid Jaws, begotten upon a 
J prior Wife, Purſues his faid Brother, Donatar, foreſand, for, Redycing of zhe 
forning, whereupon his Fathers Eſcheat was taken, to the cffe that he might 
{ave acceſs to his Fathers Liferent , conform to a Contraft, whereby he had 
|Diſponed his Liferenit to himz and of the effe& whereof he was prejudged by 
|the faid Eſcheat, which the Second Son declared, he uſd for Maintainance of 
is Aged Father, who watited all ocher Means whereby to live. The Reaſon of 
keduRtion was, that the Horning proported not, that fix knocks were Som at 
tte Rebels dwelling Houſe, as in. Cuſtem is requiſitz And that, the r 


f Hornings,wherein this Horning and Executionsare inſert, proported nofuch 
Kecord of adhibiting of Knocks, And the Defender | his Horning; 


t the Margin of the Execution whereof were added theſe; Words, viz.(After 
the Mcſſenger had uſed fix knocks at the Party Charged his dwelling Place, |) 
t the verity, and truth of the doing whereof he abode, as it is now ps? 

| 0000 2 | 4 6 
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ed; tor albeithe granted, that he had cauſed the Mettenger Subſcribe this Mar. 
gin, ſince the Regiſtratiqn,, yet it was truely done: and alſo the words forefaid 
11. the Margin was extant fo. written, although then not Subſcribedat the tine, 
when the Horning was preſented to be Regiltrat, and;which the Clerk Keeper 
has not Inſertin the Regiſter, becauſe it was not then Subſcribed, And the Pur. 
ſuer Replying, that ſeing it was not Regiſtrat with that Clauſe, and is confeſ 
by the Patt , wasnot then Subſcribed, the ſame therefore ought not to ſubſiR, 
The'Lords ſatained the Horning, notwithſtanding of the Reaſon, the Defend. 
-et proving by the Clerk, Keeper of the Regiſter, and his Servants, that when 
*the Horning was preſented tobe Regiſtrat, the ſame had the foreſaid Marginal 
. Claufe, ſtanding then, as it now bears, and alſo proving by the Meſſenger and 
'Witneſſes, the truth of the AR, viz. that the Knocks were given, as the ſame 
proportsz and this was the rather done, becauſe the Lords Found, that this Re. 
duRion was purſued to the Fathers prejudice, whereas the Defender uſed th 
'Gift'to his FathersSuftentation, Aor,,. Alter. Sandilands. 


| | Paterſon contra Murrey, March 30, 1637. 
%. yroern Paterſon having Charged Walter Murray, Superior of the Lands of 
& 

-againſt Jobs Hoppringle, as lawfully Charged to enter Heir to Sir James Pringl: 


+ 3 
I 


ACita 


Crobelaw, to receive him therein, upon his Compriſing thereof, Deducec 


of Galloſbeills his Father, tor the Sum of 2300 'merks, adebted by the faid um 


quhileSir Fowes to him 3. which Chart being Suſpended by Walter Murray 
_ theſe Reaſons, that Sir Jawes, from whoſe-Son as Charged tonter Hei 
Sc. 


he had Compriſed, was never Infeft himſelf in theſe Lands ; and alfo tha | 
he ought to have a years Duty of the Lands : And' it being Anſwered bythe, 


Eompriſerz that his Debitor had obtained Decreet- againſt the ſaid Waler Mr 
ray, Decerning him to Infeft the ſaid Sir Fawes, ſothat he now coming in Si 
-Jemer's place, by his Comprifing from his S6n,-as Charged to enter Heir, he 
ought to beentered} andas to the years Duty actlaimed of the Lands, he ough 
tO pay no more:than the Annualrents of the Mohey, for which he has Compri 

ed, for the Duty of the Land was Exorbitant, The Lords Found, that the De 
fender ſhould Infeft the Compriſer, as: becotning in Galoheils place, - ſicklike a 
Af he might have been compelled to lnfeft) himſelf uponthe foreſaid Decreet, o 
(Falloſbeils Heir, if any had entered tohim 3 and Found, that it wasnot enoug 


to give the Superior theAnnualrent of the Money for which he had Compriſed 1, 


for an year, ſeing he had Compriſed the Land,and not anAnnualrent out of the 
Lands : But the Lords modified the Duty to be payed to the Superior to 30d 
merks, albeit the Lands were worth yearly 800 merks at leaſt. Yid, 23 Marc 
TEIN SEP 1. -:.:.:1 o | | 

S . ,_... FYeitch contra Mcdougald, March 31. 1637: + 
| Atharine Veitch being Purſued by Sir Job» Mcdougald,to Remove fromth 


LI. Landsof &—andfhe Excepting upon her Infeftment of Texce,wheretdM| 


it was Replyed,that (he had Renouncedthe ſame z and ſhe offering to Improve 
that Writ, The Lords Found that Improbation could not. be received hoc loc 

by Exception or Duply, in reſpe& the Writ was Regiſtrat; and ſo ought to 

\Purſued inan ordinary ARion of [Improbation z neither was it reſpeed, tha 
the Defender Alledged, thatit was but Kegiſtrat oneday ortwo at the furtheſt 
. before the Intenting o this Purſuit againſt her, who was but a poor Wotnar 

,and who 9E.n0, to be put to Purſu& and Iatent-a new Proceſs, to Improv 
"Where the Writ is but lately Regiſtrar and done by the Party, of purpale tc 
.Put her co further trouble, Likeas the Clerk in whoſe. Books the, Writ quar 
relled is Regiſtrat, hath the Principal ready to be produced, and likeways dic 
produce the {amine before theLords:notwithſtanding whereof ghe £ords Found 

that they could not teceive the lmprobation hoc ordizegbut only per viam aGi 
mls 
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ir, ſcing the Writ was Regiſtrat a day befare the Iacenc f this, Aion of 
ktmoving. ACtor. Craig. Alter, Burnet. Gibſon Ges TY Feh, 1633. Ker. 


Scot contra Drummord,"F wne 16,4637« , ©» + 
Ir John $cot purſuing Archibald Drummong of Gibliſtoun, for payment of the 
Back-Tack- Duties of the Lands of Giblifonn, which were Wodſet to him, 
1nd Set back again tor payment of the ſaid Duties yearly, and for that cfteQ:to 
ind Caution for payment of the {aids Duties bygone, and/in time. coming. And 
tbeing Alledged, that this Summons could not be ſaſtained, i not being Exe- 
ute upon 21 days, Warning, and not. being Tabwiat inthe conimon Tale, ſe> 
ing the nature of this AQion, and the like,. (vis. for payibg of Dutics of Lands) 
ought to abide the common Tablezand ought to be Execute upon 22 days watr- 
ring, eſpecially. where the Summons contains no, priviledge. The:Lords Re- 
xlled the Alledgance,and ſuſtained the -Qrder and Summons, which was Exe- 
cite upon the. Citation of ſix days, the ſame: being continued, and the Party 
Jofnew Summaned by the Continuation, and Found no .neceflity of Table-or 
ACitation upon 21 days Warning, Acor, Prafens. - Alter Gilmor, Scot Clerks 
| . Anderſon contra Monteiv, Eodeme die. | EY 
JT NOtor Anderſon having obtained Decreetagainſt Margaret Monteir, as Exe= 
cutrix to Stevin Philp her Husband, who was Cautioner for Archibald Drums 
wid, for payment of 500 merks,adebted to him by the ſaid Archibald, and by 
lr aid Husband,8c as Cautioner for him; which being Suſpended, that ſhe was 
July anſwerable ſecundum wires Inventarii,which was all exhauſted by Decreets, 
qd payment made-thereof before the obtaining of the DoRors Decreet: And 
Wihe Articles of the payment being deſired to be inſtructed amongſt the Articles 
if Defalcation, ſhe produced a Bond granted to a Creditor .of her Husbands, 
hich wasnot, Regiſtrat, not no: Sentence obtained thereapon,. but only pay- 
d by the RehiQ@ (which ſhe inſtruced )..and the Bond retired by ber. And 
Ih: Door Anſwering, that that ought not to be allowed without a Sentence. 
The Reli& Alledged, that there needed no Sentence, theipayment being made 
Þ atrue Creditor, before the Do&ars Decreet, to whom her Huſband ws 0n- 
Y 2 Cautioner, whereby ſhe neither could, nor had neceſſity to know that her 
Iuſband was bound. The Lords Found,that this payment without a Sentence, 
whe nat to be allowed in prejudice of a Creditor, who had done Diligence, 
nd recovered Sentence; but Found, that the Dotorſhould come in with her 
rata, and would not allpw that payment as an Article,to exhauſt the Teſta. 
ent 22 tots, and to prejudge-:totally the DoRtor,, Aor. Anderſon & Mowat, 
Wlter. Paip. Hay Clerk, xp 1:25 be nota 
1 + » La, Blairquhen contra Tennents, Fune 22, 1637, © © 
IT” He La, Blairquhen by a baſe Right, Holden of her Father inLaw,who gave 
4 . Infefemen- to her; and. her Hugband, his eldeſtSon, of all hisLands (which 
Re diſtintts enementa, and lay diſcontigue in divers Sheriffdoms ) and which 
re united to his Goodfir by the King, in a Barody called the Barony of Blair- 
when,8 whereby theKing appointed one Seafin to be rake for all the Lands,at 
e place of. +... 'to ſervefor all the Lands united, notwithſtanding of the Dil 
intiguity:The ſaid Lady being Infeft,as ſaid is; Baſe by het Father in Law,and 
ing Seiſed at that ſame plice of Union, which was contained and appointed in 
te Charter of Union; granted by the Kirig'to her faid, Husbands Goodlir, and 


* 


rluing Removidg againſt the Tennents;and the Viſconnt of Kenmwuire Com- 
aing, and. Defending for certain ot thefe Lands, 'whereid he was Intefe, and 

ſurrelling her Seafio of- Nullicy, becauſe it was taken at the place of *+;. 
uch could not be effeual ro her, but for theſe Lands whereat it wastakea,& ſo 
ay of the otherLandsaslay contigue thereto, & could not be extended to theſes 
O0000 3 | ; Lands 
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L ands excepred upon, which lay diſcontigue,and were naturally in another She. 
riffdomthan that Sheriffdom, within the which theſe Lands whereat ſhe was In« 
feft Iayzand the Union'granted ro her Author,which deſigns that place for Seq. 
fin to Serve for 1l,condy be efteual ro her,and cannor grant power to her Ay. 


| 
| 
| 
thor to grant a Baſe Right ( albeir his Father had an Union himſelf, ) to any | 
other,with the Priviledgeto take Seafin ar that place, for theſe Lands lying gif. 
contigue, albeit the Seafin'was given to her of all the Lands, united by the fir . 
Union by the King, except that Baſe Right ſo granted, had been Confirmed. 
And the Purfuer Replying, that her Authors Union behoved to beprofitable ro a 
her,ſcing ſhe was Inteft in the whole Lands, United by the King to het Authors BY © 
Father, & the could rakeSezfin no otherwayes but at that place, which theKing, BY ? 
in his Union made betore her Right, had appointed for all the Lands;tor it ſhe h 
had done otherwayes, it.might have been quarrelled,asnor lawfully taken, tor YI * 
ſhe is Infeft in the whole Lands,and riot in a partzwhereas if ſhe had been [Intetc l 
in ſome part of the Lands only,andnot in the whole,the queſtion had been great. I © 
er, viz, If her Seafin taken for a part had been good, it the Lands had lyen dif. FJ * 
contigue from that place whereat ſhe was Seaſedybut being in all che Lands unic. Þ 
ed, and the Union once wadeand granted by the King, her Author might have #1] / 
oiven her ſuch a Right (which albeit Baſe) is Lawful, withour neceſſity of che 
King's Confirmation, the King having gratited the ſame once of before to her | tl 
Authors Father. The Alledgance in reſpect of this Reply, was Repelled,and inf! w 
reſpe& of the ſaid Union preceeding, the Seafin being of all the Lands, albeic®! L 
Baſe, was Suſtained, without neceſſity of any new Confirmation, Actor, Mowar | in 
Alter, Nicolſon & Neilſon, Gibſon Clerk, Yid. Fuly 11 and 28. 1637, berwixef | on 
the ſame Parties, | pit 
i Galbraith'contra Zennoxof Blairſbogel, Func. 28. 1637, *Lz 
B:. Contract of Marriage betwixt Andrew Galbraith and Fanet Lennox high | © 
future Spouſe, Fohn Lennox of Blairſhogel, Father to the ſaid Fayet,is oblig-& {0 
ed to pay in Tocher, the Sum of Money to the ſaid Fndrew Galbraith | * 
to be imployed upon Land by the (aid Andrew,to the behove of himſelf in Life) © 
rent,and his Spouſe, and the longeſt liver of them two, and the Heirs tobe got4W1 
ren betwixt them, which tailzying,the one half r6 pertain to Fohy Zennoxyoun | 
er of Blairſhogel,which Sum being Arreſted by Mr, Foh» Galbraith Miniſter, for the 
ſatisfying of aDebt,owing to him by the ſaid AndrewGalbraith,and upon the Ar - 
2 v/ 


reſtment having obtained Sentencebetore the Sheriff of S1riv4ling,againſt Blair 
ſbogel as holden as Confeſt, Which Decreet being Suſpended upon this Reaſon 
that the Sum-was owing by Contra of Marriage foreſaid, and was Deſtinat ea 
be imployed upon Land, as is before related ; in reſpe& of which Deſtination 
the Sum was Heretable,and ſo not ſubjeR to Arreſtment: And alſo he Alledg 
ed, that ſeing he had conditioned theſe Sums in fayours of his Daughter, for he 
Lifetime and herHusband's,and to their Heirs, with proviſion in caſe of Failzie 0 
Heirs betwixt them, that eo caſs the equal half thereof ſhould return to kisSon 
in relpe& he was obliged to pay theſe Sums only with theſe Proviſions , anc 
in that manner, therefore with no reaſon can he be compelled;to pay the ſame te 
any uſe,otherwiſe thag to that uſe, wherero he had provided and obliged himſel 
particularly,and ſo ought not to be payed or made forthcoming, for yr ag tf 
Debr, owing by his Sen.in Law to his Creditor,contrair to the mind of the Cor 
cract,and Provifion of the Parties: And the Creditor Compearing and Oppot 
ing his Decreer recovered' againſt him, and Alledging this Sum to be. A 
reſtable, The Lords notwithſtanding of the Deſlination forefaid ,. contal 
in the Contta@ of Marriage, Found the Sum was Arreſtable, bur Declared tha 
the Creditor,who had obtained Sentence theretore;to make the ſame forthcom 
ing,ought to fulfil the Conditions,with the which che Money was affected by t 


ſaid 
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ſaid Contract of Marriage, and that the Money ought to be payed to him, he 
finding Caution to make the ſame forthcoming to the Reli&,in caſe ſhe ſurvive 
her Husband,and to the Heirs gotten betwixt them, in manneras the Contract 
proports; And' Found, that he ought not to have the ſaid Sum payed to him, 
except upon finding Caurtion,as ſaid is,and Found it not Competent in this place 
to Diſpute, it the Sum might be Evicted tor che Musbands Debt, and thereby 
the Bairns (it any were gotten inthe Marriage) prejudged of the Fee of the Mo« 
ney,or the Perſon Subſtirure,it there were no Helts in the Marriagezbut reſery- 
ed that in its own time to be conſidered, when theCaſe ſhould fall out:and in the 
mean time, the Husband living, who was provided to this Liferent,at leaſt of the 
Money, it was Found, that the Creditor during his litetime,ought to have the 
' BJ uſe of the Money, he findingCaution «t ſupra; for the ArreſtersDebt being tar leſs 
than the Sum Arreſted, the profit thereot mighe pay him before his Debitor di- 
ed, and ſo the doubt anent the Heirs could. not occur. Gibſon Clerk. Yid, Ne- 
I vember 21, 1623, Hamilton, Fanuary 29. 1629, Grahame, 


L. Lamond contra Murray, Fune penult, 1637, 

He Laird of Lemon Suſpending the Charges given by Donald Murray, 

[ uponan Obligation granted him of 3000 merks,upon this Reaſon, thatar 

1 the time of the Bond he was Minor, and was then i» famili« paterne, and done 

1 without his conſerit, who in Law is his Adminiſtrator, and therefore was null : 

| Likeas, he has Iotented Reduion upon this ſame Reaſon, which he produced 

| in Proceſs. And the Charger Anſwering, that when his ReduRtion is inſiſted up- 

oh, and ready tor Reaſoning, he ſhall Antwer thereto; but by way of Suſpenſion, 

| itis againſt the Pratick andReaſon,to receive this Alledgance,it conſiſting ix f4- 

| Zo, to be tryed ſo ſummatly, where it cannot be inſtancly verified» bur muſt 

K| receive Ternis of Probation, ſpecially ſeing he is content to find Caution,to re- 

| found the Money in caſe'the Suſpender prevail in this ReduQion, The Lords 

Found, that they would receive this Reaſon of Minority to be Diſcuſſed,and Try- 

| ed in this ſame place, by way of Suſpenſion, without neceſſity of further Proceſs 

| inReduRion,but Declared, that they would Aſſignonly one Term to prove the 

| ame,withour Prorogation of turtherDyets, & therefore Aſhgned aDay to prove 

I | the Reaſons, at the which Term the Lords Declared they would conclude the 

q Proceſs,and Adviſe the Cauſe,and would grant no more Terms to prove, Actor, 
1 Gilmore. Alter. Stor Clerk, 


Lo, Cranſtoun Riddel contra Richardſon, Fuly 1, 1637, 
Mquhile Sir Robert Richardſon of Pencaitland, having given a Bond in fa- 
Ul yours of his ſecond Son, 0bliging him and his Heirs to pay to the ſaid ſe- 
1 und Son $000 merks for his Proviſion, and Portion Natural, and for help of his 
Living,which Bond being made hy him, he then being fick of a Palſey,where- 
ofhe lived a year and an half after che Date of the ſaid Bond, which being de- 
fired to be Reduced at the Inſtance of the Heir of the Maker, viz, his-eldeft 
Son, andat the Inſtance of the Lord Cranſtoun Ridde!,to whom the ſaid Heir had 
fold the Lands, whereto he ſucceeded by his Father, and ſoas he whoſe Lands 
nizht be Diſtreſſed upon ſome prerexr,through the ſaid Bond, upon this Rea- 
ſon, that the ſaid Bond was null, being made by the Defunt upon his Death- 
bed, to the prejudice of his Heirs. And the Defender Alledgiog,that this Bond 
deing granted by the Father to his lawful Bairn, who had no other Benefit pro- 
nded co him by his Father, and who had ao other thing to ſucceed ro by his Des + 
caſe,neither moveable,nor immoveable but thisBond, it ought not to be Found 
under the compaſs of this Reaſon, as a null'Deed, ſpecially where the Maker li- 
red ſolong after the date thereot,and continued in this lent Sickneſs, which Sick- 
tes cannot be Found, and was not of 1t (elf of the nature of Morbus Sonticus, 
000004 and 


848 The Deciſfons of the Lords of Seſſion, 167. 


and which is not impedimentum rebus agendis, and which cannot be an Impedi- 
ment to hinder the Father, to provide his Children to their Natural Portions. 
according to his Eſtategat leaſt the quantity tor which it may be Suſtained againſt 
the Hei:(there being no other Moveables pertaining to the DefunR,the time of 
his Deceaſe) ought to be Modified & Determined by the Lords, for the which 
quantity ſo to be modified,the Bond ought to beSuſtained, & ought not tobeRe. 
duced in totum toralbeit perſons on Death-bed may not burden their Heirs, yer 
the mind of the Law is, that they cannot do ſuch Leeds as may take away the 
Heretage from them, which ought to be unde: ſtood to take it from them direQ. 
ly,and to give it toa ſtranger; but that they may not provide a Legstime to their 
own Bairns, they being then of ſound Judgement, albeit in Sickneſs, and theres. 
with to burden the Heir, where the Heretage is not thereby Evicted, albeit ic 
may be thereby lomething burdened for ſo juſt a Cauſe, ought neither to be 
Found the meaning of the Law, nor Maxime adduced in thisReaſon:and it is a= 
oainſt the Law of God,ot Nacure,and all Reaſon,ro find that the Father,even 
on Death-bed may not do ſuch a Deed,as to provide his Bairns, who were c<ſti» 
cute of help, and that one ſhould have all, The Lords Repelled the Alledgance, 
and Suſtained the Reaſons tor they Found that the Father on Death-«bed could 
not make any Prov:fion in favours of his Bairns, albeit unprovided,which might 
burden the Heir with payment thereof, and that he could do nothing, but in ſo 
far as he might do in his own part in Law belonging to him, in ſo far as concern» 
ed his Moveables,and that the Maxime was univerſal for all, concerning Bairns 
alike as any other perſons whoſoever:and Found that no Modification ought to 
be made. AQtor, Advecatss, Alter, Stuart, Hay Cletk, 


Tennent contra Futhie. Fuly 4. 1637, 

LP Tennent, Wite to Fames Futhie,having received an Obl'gation of 100 

merks yearly,to be payed to her by Fames Futhie, her Father in Lawyfor 
her Alim:nt, her Husband being then out of the Countrey a certain ſpace, and 
ſhe Charging for payment,and the Father in Law Suſpending, that this Bonddid 
pertain to his Son, her Husband, and was in boxis ejus : Likeas, his ſaid Son be- 
ing come to the Countrey,and living in Houſhold, he and his Wife together, in 
Conjugal Duty, he had made payment to him of a part of the Sum, and had res 
ported his Diſcharge thereupon, which ought to liberat him of this Charge,gi- 
ven to him at hs Good- Daughters Inſtance,in the abſence of her Husband, who 
was now out of the Country : And alſo he Alledged, that the ſaid Son her Huſ- 
band was adebred to in the Sum of whereto this Suſpender had 
Right, and ſo hewas content to compenſe pro tanto, The Lords Found none of 
theſe Reaſons Relevant, tor they retuſed toallow the paymentmade to the Huſ- 
band, or to compenſe for the Debt owing by the Husband, albeit the Man and 
his Wite was in Family together,and that there was no ſeparation betwixt them, 
but that the Woman was preſently with Child to her Husband, in reſpe that 
the Bond was given to the Wite for her Aliment, and the Hasband was Found 
to have no Right thereto; for the Husband being now abſent, the Wite might 
ſeck a modification of her Musbands own Gear,it this Money had been properly 
his own, much more might ſhe ſeek this, which was Deſtinat for her own Main- 
tainance and Aliment, Hay Clerk, Yid, March 8, 1639, L, Balgillo. 


M*Duff contra M*D»ff, Fuly 5. 1637. 
NeM*Dsff being -onfirmedExecuttix to herBrotherFohnAtduff,and pur- 
ſuing the Executors of umquhile M*<duff, which umquhile 
M*duff was neareſt of Kin to the ſaid Fohn M*duff, thePurſuers Brother,and who 
Died Mjnor,and which umquhile M-duff was that perſon who being-near- 


eft otKin,as ſaid is,ought to have beenTuror to the Pupi),o pay to her ——_ 
| an 
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is IH od Goods Iatrometred with by ae viſt with gbe Prokics chezeof fince the 
- Wine of bis locromifgong . Ia which warty x14; this De 
0 MW eoderas Executor Conveencd to the DefugR, gr the Re wereli- 
if aſs cools be Fonrrmad as hors fn Aoaonienn 
h ed mnweteed with by him,ſciog ic was ws ; nan IEEE 
- Moot lyable in Anaualcent,The Zords pow 
bo might have been Tutor in Law 5 


having Intromerced with che Pupils M IL Pro» —— DE 
felt, was lyable in Annualrent to-chis Park Phy 4% my Mn ey: i 
tor Nummi Pupilior um nou dobent offe ot69ſe , and b qo the 
Aledgance and or for the Agayalrents, (14 Oche porhagf 
La, oy 4. contra L, Baibeywo; Faly 7, 1635... 
He La. Baibegwe Purſuing atcer her Husbands Deceaſe, the Heir of Salbeyns, 
I to warrand the Lands of her Conjundt-fee, from all Anhuicies, Tei 


Feu-duties, whereto her Husband had Obliged himſelt and his Heirs to _ 7 
her Contract of Matriage,and whereby ſhe might bruik the Canjunct-fee-l- 
provided to her,viz. the Mains of Baibegno, and.thet the ſame might be ma 

I fee and ſure to her, worth 12 Chalder of Victyal, conform to.her Contract of 
Marriages and in particular, ſhe Purſuing for Relieving her of the Anduity,im- 


7 poled by the Commiſſion of Teinds, and ot the ne a peo; £9; be tar 
j [racy to the Reader of the Xitk,and whereb Io bruik che WEFba free 
; Mtging, hs the Bu 


z without theſe Burthens, as ſaid is: And the De 
] thenof the Annuicy being laid on by vertue ofan Law, he opghtoor co te 

| her thereot;and the Readers Burthen ſhould he horn by che. Lady Conj 

7 who bruiked the benefit of the Lands,during her Litetime. ah Lords int; 

{ of the Words of the Contract, Found, that. the Heir ſhould reljeve the. 

| junct-fiar, both of the Aanvity ang gf the S$ens, tor the.] which T 
| Found chat the Lady ought not go pay, bur the Heretor, ſe;ng ſhe conſented agc 
| thereto, in relpect of the Clauſe tore id of the Contzact,wher F< her vmquhile 
1 Hagband had Boynd him(eltand his torgherg: Ls and 
1 Teind-Duties,aod that the Lands ſho hh 6a ce Vieual; 
1 2d that the Lady; Lybelled, and Reid that nds werenor worth thar 


Duty-befide theſe Burthens. , Attor., Nicolſon r, Alter. Flacher Gu 
Click. Fu, v0ck 19-1636; Lady Poor = clesthere, 
+ Dickſos contra' Li Orkbill, FalyB, 1639, bi.) - 

To Laird pf 0rk#4ll being Debirar coumquhile Feb» Dickſen Fleſhee,, in 
. the Gen ihe bom pom to pay —_— and he 
(Creditor lwing until the erm of payment was by -whereby'the 

Bond was ot —_ x Joon of an erctadle d the ſaid Laud olorkbil Debi- 
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Alledged, that the Heir could at precent! Right to ——— 
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'by ebe Heir co char Suro cond 

mcriaing cara ws Heit. The Lord's ndrwikiending of the 

PpppP Als 


e Deluodts 
cc La Peed 


8590 The Deciſtons of the Lords of Seffion, 1637. 
Alledgance proponed for the Execurtors, preferred the Heir,and Found that th, 
Sum belonged co the Heir,and conſequently to his Aﬀigney, ſeing the ſame wi, 
owing by at! Heretable Bond,and Found, that the Error'commiced by the He; 
in being Tutor to the Exetutors,and Confirming thisDebr,and recovering Sea. 
rence tor this Saw,at his Inftance,as Tutor to the Bairns, did not prejudge him 
of the tight ro that Heretable Bond, and chat by that Error the Right was nor 
Acquired to the Executors,atter ſuch.a manner;buc chat notwithſtanding of thar 
Error, he might return and Cloth himfſelt with his own Righr,and Conſequehe. 
ly that the Heirs Affigney ought to be preferred, and that the Heir by the Deegs 
foreſaid was not Denuded, as ifit had been a Donation,excepr-that the Execy. 
tor will Alledge, that the Heir had done theſe Deeds of Confirming, and Pye. 
ſuing as Tutor, after thathe knew and underſtood that the Bond in Lay gig 
pertain to himſelf as Heir. 4Ror,' Crarg, Alter, Vid, Fnlg 25. 1634, 
Matheſon, and the Caſes there, 
' Robertſon contra Brown, July 11 1637. 

{Ne Robertſon being Infeft in a Tenement in Perth,in March 1637. by Re 
Q fgnarion made by Fawes Brown, which Jemes was Infeft therein upon the 
4. of July 1631;confotm ro a preceeding Diſpoſition of that Land,made tohim 
by Gilbert Brown, Heretor of the Land, gated February 1. 1631. Purſucs Re 
thoving againſt Patrick Brotbr, who was Infeftin that ſame Tenement,vpon the 
'5 of 34, 1631. a day or twoafter the Seafin raken by the ſaid Jawes Browy,the 
'Purſucrs Author, the Defenders Seafin Depending upon a Compry ſing, Dedu- 
ced againſt the ſaid Gilbert Brown at his Inſtance , the Denunciation of whi 
Compryling was 10 Jane before'the Seafin' given, and taken by James Brown 
upofi his Right made to him by Gilbers, albeit the Compryfing and Seaſin was 
nodpierfſetted but within a day or two after Jawtes Browns Sealin, yet he conten- 
ded he bad fufficietit Right ro bruik the Larids,in reſpeR of his foreſaid exa& Di- 
ligence done legally, and thathe had Served Inhibition upon the 2 of February 
163. apainſt the fait} G#þe#, whoſe voluntar Diſpoſition, done'only one day 
betore bis{nhibition,ought not to prejudge the Defender; ſeing the faid Gilbert 
Brown, common Authorgand Jamves Brown Receiver of the Diſpolition;wert,and 
are both Bankruprs,the«Diſponer ſill continuing in Poſfeſſion,and there being 
nothing to gence any reatDebt,owing to him by the ſaid Jawes Brown;ſothat 
he Alledgedzthit his Sealin'upon his Compryfing,albeit a day or two expede on- 
ly after the faid Jazves his Seaſin, ought to be 'drawn' back to the time of his 
Denuncidtion;and ought to Defend himin this' poſleſlory Judgrhent,ſeing he of- 
fered to provezthat the common Author retained Poſſeſſion of the Land, not- 
withſtanding of the Diſpofition made by him, continually while the Excipienc 
Removed him by order of Law, viz. in OZober 1632. at which time the Excipi- 
ent became in Poſſeſſion; whetein he bas continued ever fince unto the time of 
this Plea, And the Parſuer Replying, that bis Right ought to be preferred in 
reſpeR of his Seafin, preceeding this Deſendets Seafinz which prior Seafig'ofhis 
depends upon a Diſpoſition; preceeding the ExcipiemsDenunciations and-al- 
beitboth Receiver and Diſponer ' were Bankrupts, yet — nat: topre- 
Inn, 'who for moſt onerous Cauſes bad Acquired't Repo 


ws nothing ofwhat proceeded betwixt his aids Authors. The Lords Repelled 

the Exception,and: preferred the Purſuer, in refpeR of his Authors firſt-Seafin, 
and firſt Diſpoſition, and Found the Denunciation of the Compryling, wasno 
impedimentto the Acquirers ofthe Diſpobtion, to take a Seafinconform tothe 
laid Diſpoſition, whjch/preceeded the Denunciation, and gifo. the Inhibinion;or 
even after the faid Denunciation,the ſame & ing upon a-preceeding Caule; 
Neither reſpected the Lords, thit both the Diſponer and Acquirer were Bank- 
: | rupts, 
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"MWnpts,ſeing this Purſaer who had Acquired this Kight,albeit lately,yet the ſame 
Ws for an onerous Cauſe,and he was never qualified,nor alledged to be partak- 
| ofany Fraud with his Authors:and the Poſſeſſion wasnot reſpeCted, ſeing it 
«but a Poſſeſſion of five years, which isnot receivable to maintain any Right 
ir (el,nor ſufficient againſt the Purſuers Right, wherefore the Purſuer was pres 
bred, as ſaid is. Actor, Hepburn, Alter, Oliphant. Hay Clerk. Fid, for this of the 
polſeſſion, March 13, 1637. Fuird, And forthe Intervecning Denunciation, 


March 2. 1637. Smith, 
L. Lerwore contra the Lady, Eodem die. En ns 
Ld Lermore Contrafting with the Reli& of his Oye, Diſpones certain 
Lands to herin ſatisfaQtion of her Conjund-fie, which ſhe accepts, and 
"he ſame Contra@ ſhe obliges herto relieve the Laird of the Teind-Duties, 
Jebted and accuſtomed to be payed out of the ſaids Lands, whereupon ſhe be- 
vp Charged to relieve the Laird of theſe Teind-Duties, and for that effet 
o make payment of a particular Quantity condeſcended on, as has been in uſe 
tir diverſe years, to be payed by the Tennents of theſe Lands, before this Con- 
n&;And ſhe Suſpending, that albeit the Tennents of theſe Lands has been ac- 
aſtorned to pay the Quantity Charged for, yet that is not ſufficient, to make 
robliged theretoz for that cannot be the mind of the Contra, that ſhe 
hould pay any further, for the Teind-Durics of the whole Barrony, whereof 
tir Lands contained in this Contra are but a Part, but only that ſhe ſhould 
Jay a Proportion of the whole Duty, effeirand tothe Proportion of her Lands, 
the Quantity ofthe whole Barrony 3 for albeit the Laird, who was Heretor 
{ the whole Barrony, might appoint a Tennent of any Part of the Lands 
ſthat Barrony, to Pay the Teind-Duty adebted for the whole, and allow that 
ayment it the firſt end of the Condition betwixt his Tennent arid him, yet 
bat was no Juſt Cauſe to aſtrict hertodo thelike3 neither did her Obligation 
mtined in the Contra& bind her thereto, ſhe being bound to y the Teind 
Duty adebted, and accuſtomed z Sothat albeit the Tennents of theſe Lands had 
rmally payed the whole, yet except the whole were adebted for theſeLands,ſhe 
znnot be ſubje& thereto, but to her Proportional Partonly. The Lord; Found 
tis Reaſon Relevant, and Found, that theſe Words in the Contradt, viz, to 
idlieve che Laird ofthe Teind-Duties adebted and accuſtomed to be payed, 
would Import no further, but that ſhe ought to relieve him of that proportion of 
he Duties effeirand to the Quantity, with the which the whole Barrony is af- 
kted; and as thir Lands anſwers to the quantity of the Batrony, and that 
te cuſtom of payment of the whole Duties out 0 the Lands, cannot Burden 
ter with the whole, except that the. whole Duties acclaimed were due to be 
nyed for the ſaids Lands alone, ahd Pound, that theſe Words Adebted and Ac- 
aitowed ; ought not to be ſeverally underſtood, but as Conjoyned, AQor. 
Alter, Davidſon. Scot Clerk. | 
|. . La. Blairguhen contra Tenncnts, Fodem die. : 
the Cauſe of the La. Blairquhen,mentioned before June 22. 1639.It being 
turther Aledged, ne} ap Inglis, and the Viſcount of K enwwire, whole 
Tennents were conveened in this Fud ent of yrs, br they were In- 
feſt in the particular Lands contained in their Rights, by publi& Infeftment, 
Holden of the King; and by vertue thereof thir 18 or 20 years in 
Poſſeſſion s which Lands lay diſcontigte, from the Alledged Place of Union, 
30 or 46 Miles atleaſt, 4nd the ſaid Publit Infeftment flowed from Jofas 
Itsart, who was alſo publiAly Infeft by the King, which Jofias Stuerts Right. 
flowed from a Right granted by this Purſuers Haiband to the aid Joſas, which 
Huband was ſerved Heir to his Goodlir, who was Infeft, Holden of the King, 
PppPpp 2 and 
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and died laſt lawfully Infeft, whereas his Father, who was the Author of MM of th: 
Parſuer and her Husbands Conjun& Infeftment, was never Infeft in 1M fn: 
Lands; ſothat the Purſuer, and her ſaid Husbands Infeftment of Conjung.; 
being Baſe, granted to'beHolden of his Father the Granter, and who way 
ver Infeft himſelf, cannot be ſuſtained as a valid Kight to Remove thele By, 
pients, who were Infeft by Publict Rights, clothed with ſo long Polſſefic 
ſpecially in this Poſlefſor Judgement, where the Purfuer and her Husbang 
never be able to Alledge, that their Baſe Infefttment proceeding as faid is a », 
habemte poteſtatem, was ever clothed with Poſlcfſion of theſe Lands exceyte 
upon, And the Purſuer Anſwering, that her Baſe Right ought to be preferred j 
reſpe& it flows from her Contract of Marriage, and the ſaid Right granted 
thir Excipients flowes from her Husbands Right, which, albeit it be publig 
and flowes to him as Heir to his Goodfir, and has no reſpe to his Father, y 
the ſame being ſo acquired by her Husband, after the date of her Conjung 
Infeftment,which the Defender quarrels,it muſt be profitable,& accreſcetohe 
and make her Alledged Baſe Right become good to her, ſicklike as if her Cor 
jun& Infeftment had proceeded immediately from her Husband, quo caſy 
ſaperveening Right, as Heir to his Goodlir, mult accreſs to her, quiz Jus ji 
2eniens authori prodest ſucceſſori. And this Ground holding, as in Law and Equ 
ty it ought, there is no neceſſity to Alledge Poſleſſion, but her Rightisgoc 
without Poſſeſſion. The Lords Repelled the Exception, and ſuſtained the Pu 
ſuers Right, and preferred theſameto the Excipients publi& Right, ſeingt} 
Found, that the acquiring of the Right by her Husband, as Heir to his Goodfi 
behoved to be pro table to her who was Infeft, albeit Baſe before that acquil 
tion, and theſaid Baſe Right was conſidered, as if it had flowed to her fromhe 
Husbands ſelf. Yid. June 22. and July 28, 1637, Betwixt theſe Parties, 


 Skeen contra Fuly 15. 1637, 
R.. Andrew Skeen gf Hahards, purſues - for Entry to the Lane 
of _ which wereSer by him to the ſaid Tennent,conform to an Ap 


pointment, faithfully accorded, and conveened fully upon, betwixt them, where 
by the ſaid Mr. Andrew Set the Landsto the ſaid Tennent, for the ſpace of 

years, for payment of ſuch a Duty condeſcended on in the Summons, at th 
which time the ſaid Tennent promiſed, that if he Entered not to the Lands 
conform to the ſaid Agreement, that then he faithfully promiſed to pay a yea 
Duty for the ſaidLands,& therefore Purſued himto enter and keep the bargain 
which he referred to his Oath. And the Defender Alledging, that there w: 
place of Repentance y Likeas, immediately after the comference, concerning 
the ſaid Bargain, he gaveit over, and declared that he could.not ſtand to the 
ſame, which he did, and might have paſſed from that conference; ſeing nc 
thing had followed further thereupon, And the Purſuer ſuſtained no prejudice 
the Conference being had about Whitſandey laſt, at which time the Ground was 
Laboured by the Tennent indweller therein, and before the Cropt be ſeparat, 
he had, and has ſufficient time to provide for another Tennent. The Lords Founc 
that there was place for Repentance tothe Tennent, to quit the Bargain reb#s 
integris, and that he could not be compelled, to keep the Condition Lybelled, 
to have been _ upon, for Entry to the Ground, and Labouring the ſame, 
during the Alledged ſpace conveened upony and they Found, that albeit the 
Purſuer had bigged Barns and Byres to theTennent, for his uſe of Labouring, 
that yer there was no prejudice to the Maſter, ſeing they would Serve for any 
other Tennent that ſhould Enter neither was it a conſiderable Prejudice, that 
the Tennent Entered got at Whitſunday to the Graſs, as the Defender would 


have inferred z But becauſe the Purſuer reſtrited his Summons tothe —_y r 
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of that Part of the Alternative, Alledged condeſcended upon, viz. Either to 
Enter to the Land, and keep the Tack agreed upon, orelſe to pay him ayears 
Duty of the Land, it he Entered not; The Lords ſuſtained that Part, vis. for 
yment of the ſaid years Duty, if he liked nor to Enter to the Land, for the 
which the Lords Found, that the Defender could not be heard to Refile and 
P:s fromthat Promiſe, if the ſame was proven. And therefore the Lords ſu» 
fined the Ation therefore, to be proven by Defenders Oath, whereanent.the 
lords Found the Defender bad no Place of Repentance. Gibſon Clerk. Fid. 
Jul 16, 1635. eMowat. & Fan. 29, 1630. Laurie, 


Viſcount of Belheaver contra La. Euſi, July 18. 1637. - -+. .. 
He Viſcount of Belheaven being Donatar to the Laird of L»ſ#*s Eſcheat} 
T and obtaining Declararor thereupon, Purſues a ſpecial Declarator 
wainſt the Lady L#/s, and certain others, wherein a Tennent. being called 
for delivery of 'cettain Steil-bow Goods, which were delivered to him 
by the L. of Laſs , the time when the Room, was Set to him inSteil-bow, 
th the ſaid ' Goods, And the Defender Alledging , that . he could not 
ſubje& to deliver the ſame to the Donatar, he being Tennene of the 
oom, ſo Set in Steil-bow; for he could not deliver the Goods, and be Com- 
ledto keep the Room, and to pay the yearly Duty therefore, wanting the 


te1]-bow, which he obliged himto pay for the ſatne, together with the Steil- 


w. The Lords Found, that the Defender ought to be Compelled by this Pro- 
6, to deliver the Stcil-bow Goods to the Donatar, betwixt and, the Term, of 
ſunday next to came 1638. Betwixt and which Term he might provide 
ſelf of another Room, and give over this Room to the Setter thereof tohim, 
to any other having Right to the ſame, and that in the meantime he mi 
ake uſe of his Corns,8 provide for the delivery of the Steil-bowGoods, Angit 
s nor reſpetted, that the Defender Alledged, that he being Tennent cloſtd 
thin Terms, asthe Heretor could not Kemove him before he were lawfully 
arned, as uſe is, no more could he Purſue for the delivery, of the Steil-bow 
ods, betore he were Warned , feing he could net deliver, the : 
bich were the means by the which he Laboured, and which is £ars fwnds, fo 
mditioned to himg and conſequently the Donatar, whocould not be in a bet. 
x Caſe than the Maſtery who Set the Room, cauld not purſue for the Goods, 
wept He had been firft Warned to Kemove; which Alledgance.was Repelled, 
br the Zordls Found, that the Defender ought to deliver the Steibbow Goods 
the Donatar, as having Right thereto, ar the next Whitſandey, aftef the ſe- 
ration of the Cropt, and that it was in the Tennents will (ll to. retain the 
)deſſion bt the Rooms or to leave the ſame, if be liked, after that infuing 
lhtjunday, and ay and while he were Warned, by one having Right co the 
land; which a naked Donatar to thefimple Eſcheat could not q7 albeit that 
Donatar would. alſo, had Kight to the Steil-bow Goods, And this was Found, 
treſpet that the Defender was buta naked Tennent withoux Tack, whereas, 
fhe had qbrained Tack of this Rootin Writ, with the Steul-bow, the Dona- 
lires caſs could not have purſued for delivery of the Goods, while the Tack 
expired, albeit he might have ſayught Declaratoriam Juris thereupon, before 
beexpiring of the Tack, 4&or, Advocatus & Nicolſon, Alter.Mowat, Gibſon 


- 


Clerk. id. Decembergs 1638. La, Weitmnr-lend, and the- Caſes there. 


' L, Innerwek contra La. Smeitoun, Ful) 19. 1639, oo 
mquhile L. $we#on» being obliged to pay to Li [mnerwerk, a yearly Annu: 

| ty of 1700. Merks,; during Inneyweikes Lifetitne yearly, which Bond Rec 
iltrat being 1 ransferred in the Lady, Sweitown,' as Executrix to het Husband, 
rater 6f the Bond, reſerving her Defences, and ſhe Suſpending,: that ſhe as 
Executrix, could not be ſubjeR to pay a yearly Duty,' for Years and Terms to 
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come, after the deceaſe of her Husband, who was the Debitor, for that was .M av: 
Fa only preſtable by the Heir, who ought to be conveened therefore, anglifi pertai 
not by theExecutor,and the moſt that the Executor could beLyable thereanent Wl claim | 
was only for ſomany Terms bygone of that Annualrent Duty, as were owing 

the time of her Husbands deceaſe, and that ſhe ought not to be ſubjeR to pay: 

ment in time coming. The Lords Repelled this Reaſon, and Found, that the 
Executor was ſubject to pay the yearly Duty in all time to come, during the 
Creditors Lifetime,»ſqze ad vires Inventarij, wherein the Lords Found both the 

Heir and Executor Lyableto the Creditor, as he pleaſed; and Found, that ther 

was noneceſlity tothe Creditor, to Charge andDiſcuſs the Heir primo locoybe 

fore theExecutor could beCharged,as if it were proper tobe firſt payed by the 

Heir, and that if any otherwiſe the Executor could be ſubject, the ſame wag by 

in ſubſidium, after the Heir was firſt diſcuſſed, which was Repelled, ſeing they 
Found,that theywere both obliged alike principally totheCreditor,as ſaidis, & 

here theCharger inſiſted againſt her as Executrix,atthe leaſt Intromifſatrix with 

the Defuns Goods and Gear, but the Diſput run upon this ground, as if he 

had been Executrix; for ſhe Alledged, that the Intromiſſatrix could be Lyable 

no further thanan Executrix, which Ground was holden as granted, and 
Diſputed, as ſaid is. Actor. Stuart. Alter. Advocatus, Vid, March 29, 1626 

Cowſton, and the Caſes there cited, June 13. 1629. Inglis , 


L. Zawers contra Dumbars, July 26. 1637. 

1 yr umquhile Countes of <Murray,and the Earl of Argy! her Husband fo 
his Intereſt, having obtained Decreer in amo 1583. againſt Dumbars,fe 
the violent Profits of certain Lands in Myrray, pertaining to the Countes i 
Conjun&-fie, by her Rightthereofmade to her by the umquhile Earl of x 
ray her firſt [Husband, which Decreet was given againſt the Defenders thereit 
Compearing; after which Decreet no other thing being done therein, whil 
about the year 1597. at which time the Parties in the Sentence being all ther 
dead, the Lairdof Zuzdie, Son procreat betwixt the ſaid Earl of Argyl, and th 
Countes of cHvrray, obtainer of this Sentence, obtains this Decreet Transfer 
red in him, as Executor to the Lady his Mother, who was Conjun&-fiar of th 
Lands, and in ſome other Dumbers as Repreſenting the Defenders in the fir 
Sentence, ( the Laird of Lundy not being then,norat no time thereafter decerr 
ed Executor tothe Earl of 4rgyl, Husband to the Lady, and to whom Fure 
ritithe benefic of the Sentence behoved to pertain) and in this Caſe the ma 
ter ſo ſtands, while the year 1636. or 1637. That Lundy Diſpones his Right c 
the ſaid Sentence tothe Laird of Lawers, for ſatisfying of a Debt payed b 
Lewers for Lundy, which Lawers obtains himſelf Executor Dative decetned te 
the Earl Argy/, Husband to the Lady, and ugon theſe Rights now purſues the 
ſaids Dumbars, for payment of the Sums eontained in the Bid Decreet of violen 
Profits. And it being Alledged, that the ſaid Decreet was Preſcribed, con 
form to the AF 28. Par. 5. Ja. 3. Therebeing 40 years fince the date therec 
and no Documents taken thereon fince 5 Whereto it was Replyed, that Ser 
tences' in foro contentioſo Preſcribes not, as was Found by the Lords, inan Attio 
betwixt Currours,and the A@& of Par, which mentions not Decreets, cannot be 
extended to Decreets, ſeing Acts of Par. are firicti Juris, and cannot extenc 
to any further than the ſame Bears, ſpecially in odioſss, as all Preſcriptions are 
which are of this kind, 20,. That it was Interrupted, ( pofito thax Sentence 
might Preſcribe, which is denyed ) in refpe& within the time of 40 years, th 
Laird of Landy had obtained the faid Decreet Transferred, the Parties being 
Cited thereto, which was a ſufficient Interruption. Andit being Duplyed, that 
that Purſuit at his Inſtance, as Executor to his Mother, could notbe Suſtained 
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2 a valid Interruption in' Law, ſeing the Benefit of this Sentence behoved to 
ain to the Executors of her Husband, and ſo the other Title being Null, to 
daim the __ of the ſaid Decreet thereby, which could not pertainto her Ex» 
ecutor, the ſame cannot be. Found anl[nterruption..: And the Purſuer Triply- 
ing, that he was that ſame Perſon, who would havealſo been Executor to the 
Husband, and thatthe [nterruption made, as js above-written, ought therefore 
to be Suſtained to ſtay the Courſe of the Preſcription, which was 10 it ſelfodi. 
ous, to take away'a Decreet pou againſt a Party Compearand, and_bolden as 
J Confeſt, who could never be Found in. bona fideto take away. that. Decreet, 
without aſpecifick Diſcharge. The Lords Found, that this Decreet, albeic given 
zgainſt a Party Compearing, was Preſcribablez where no Diligence followed 
thereon, within the time required by the foreſaid Act of Parliament, And Detlared 
that they would obſerve this,and the like Deciſion in all time coming, when the 
lke queſtion of Preſcription ſhould be obtruded againſt Decreets, albeit in foro 
wntentioſo, and Found that the ſame comes under the Act of Parliament foreſaid, 
4nd as to the Reply of Interruptiong becauſe. the Sentence of violent Profits 
contained a great Sum, the Party being holden as confeſt upon the whole Ly- 
bel,notCompearing to Swear uporr the Quantity. The Lords Found this Inter- 
ruption ſufficient to ſtay the courſe of Preſcription againſt the Decreet, which ' 
Decreer the 'Lords Found ſhould remainin force to haveeffeR, for refounding 
Jto the Purſuer of the. Juſt and True Intereſt, which the obtainer thereofcan be 
qualified to have ſuſtained,ſicklike as when che ſame tnight have been tryed,and 
qualified by the Party obtainer, before the obtaining of the Sentence, but not to 
fer Execution for the whole quantity in the Decreet, which is the whole Ly.. 
], in reſpe the Parties. were holden as conteſt, as ſaid is, which quantity t 
lords Found, ought to be retrinſhed to the Ladies True and Juſt lutereſt; and 
9 furcher, and after the Tryal whereof they. Found, that they would Modifie 
4:6 thar fame quantity, and for which quantity ſo to: be Modified; the Lords 
I found tha the ſaid Interruption ought to be ſuſtained, to maintain the ſaid De- 
Jcreer, and Execution thereof, and no further. Aﬀtor. Advocatus,Nicol(on & Stu- 
9”; Alter. Burnet, Gilmore, Nicolſon younger, Johnſton & Gibſon, Gibſon Clerk, 


| La, Bleirguben contra Tennents, Zuly 28, 1637. _ . - 
N the Ation ot the La, 6/4i7quhen,whereot mention is made,Fouly 1 1andFupe 
22. 1637. It was further tiked by the Detenders to that Exception pro. 
joned beiore by them, that theUlnion ought not to be reſpeRedgthe Landsait- 
&being diſtin Baronies, Holden ot divers Superiors, vis, the one of the King, 
ud che other ot the Prince,and the Union appointing the Seafinto beraken up-. 
m the Ground ot the Lands, Holden of the Prince, to erye tor the [Lands alſo 
Holden of the King, whereas they lay 40 miles ſundry,and.in divers Sheriffdoms, 
ad fo againſt Nature,and which can never be Suſtained, as a Warrand to the Fa« 
ther,to grant to his Son and his Wife, an Inteſtment of a Baſe Holding,contain- 
the like [Union, that Baſe Right never being Confirmed, and, neither che 
ite nor che Husband, nor their Author ever being ig Poſſeſſion of the Lands, 
whereas che Defenders = their Auchors are Publickly. lofeft, and by yertue 
thereof cheſe.z $ years in Poſſeſſhon, which ought to Defend them from Remoy- 
bg in this Poſteifory Judgement, which Alledgance was Repelled by the Lords, 
4 Fuxe 22, and Foly 11, 1637, betwixt thoſe Parties, and March 19 1636, 
Lawriftoes, 


7 > 1 K. Hadding@vyn contra his Tennents, Zodew dire ,. . -\, 
T Hadgdingtonn Purſaing Removing agaioſt his Tennencs,as HeirRe-. 

JI towed to his Father, and Tater ſo as. Hei co him gpon a Warning,made ac 
bis Fathers Inſtance,before /hirſunde) laſt, and after which Waraing,and oy 
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few days after the Term foreſaid , the umquhile Earl maker of this Warnigg 
died, And it being Alledged that no Procets could be Suſtained at thePurſyers 
Inſtanceupon that Warning, only Execute at his umquhile Fathers inſtance, 
which becameextin® by his Deceaſe,and this Purſuer could not be heard to do 


any Legal Deed thereupon by Removing,unto.the timea new Warning was Ex. 
cond lewfully at his own inſtance, And alſo Alledged, that the Purſuers Ree 
rour and Seafin were both atter the Term, before which the Warning was made 
ſo that albeit the Warning had been at his own Inſtance , yet the ſame cannor 
be Suſtained, he neither being then nor yer at the Term, nor betoreit, either 
Retoured Heir, or Seaſed, tar leſs can it be Suſtained, to maintain the Warg. 
ing at his Inſtance , which was Execute by the Detun& , The Lords Repel. 
led both theſe Alledgances, and Found, that the Heir might proſecute the 
Warning, and intent Action thereupon , which was uſed by bis Deceaſt Pre. 
deceſfor , albeit nothing had been turther proſecute thereupon by the Defan& 
betore his Deceaſe, and which the Lords Found the Heir might comperent. 
ly do, as well where the Detun& dies before the Term , to which the War, 
ning was made, as when he dies after the Term : Neither was it reſpected, 
that the Graſs Profites of the firſt year, after the Warning, might be claimed 
by the Executors of the Defun&t, who ſurvived the Term, and that the Heir 
could not have Right thereto: Andalſo, the Lords Repelled the other Alledg. 
ance, For they Found that the Retourand Seafin, albeit both aſter the Term, 
gave the Purſer (ufficient Title and Intereſt to Purſue this Removing,againſt a 
Party who had no Right to the Land himſelf, and that the Retour and Seafin 
ſhould be drawn back, Bur { find a (cruple in this Deciſion, and for the back- 
drawing of the Retour and Seafin, I conceive not how they can be drawn back 
to give the Purſuer Right to a perſonal Act as Warning, which then he could 
not make, or do,the Defun& who then had the only Right being living for the 
time, AQor, Advocatus & Stuart, Alter, Craig & Gilmore, Scot Clerk, Yid, De- 
cember 11, 1638. Finlaſon, 


Lo. Dwunipace contra Littles, Eodem die. 

M Y Lord Duripace Preſident being made Aſſigney toa Bond of 2000 merks, 

granted to:ud dam Bothwel, by the Bairns of umquhte Mr. WW: #Uim Livle, 
being Minors for the time,the Right of which Bond was Franſmirtedin the per+ 
fon of Mr. James eAikenhead,and who had made the Preſident Aſfigney there- 
to,and who upon his Afignation —_— the faid Ffinors, and they Suſj 
ing and Reducing upon a Co-incident Reaſon vis. Minority and Leffov. And 
the Preſident Anſwering, that he offered to prove, that atbeir the Bond hore,bor- 
rowed money, yet the true Cauſe was for the tring of the Teinds of tis Lands, 
in Libbertoun, from the Lord Hafly- rude bonſe, w 


gwho was Ge 

and wastheir ſole Curator gerens, and was only privy to 

and alfo, conſideration being had , that the Bond, and the thy Tei 

nted to, theſe Minors,were both done at onetime;andare baxtroftne and 
Date, And it being queſtioned, if this Alledgance wasRefevarit to bet 
proven by Witneſſes, andif Mr. Jawes Aikinhead and his Serv tbe Ve Wit- 
nefſes to prove the ſame, the one of them being Cedent, and- rhe other HisScr/ 
vant. The Lords, before they gave Anſiwer thereroy Pound; at they would Ex- 
amine the ſaids rwo heartheir | oundthe Mm» 
ther migtitbe admitted to be Witneſſes, ſeing the Cedent' is nov obliged'f0 vaar- 
rand this Aſſignation, and ſo could neither: winno loſe in the —_— 
12. 
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Prezſens. Alter. Hay Clerk. Yid. December 11. 1632, F: Haddingtoun. 
Ceſſation for near a year, in-reſpet? of the Troubles for Kirk-buſineſs. 

Supplication La. 'Gl/enberny contra her Husband, 7uly 13. 1638: 

$4 day Inhibition was Craved at the Inftance ofthe Lady Glenberey againſt 

'her'Husband,upon a Bond made by him in her Fayours, whereby he was 
obliged-to Tnfeft her in Liferent in certain Lands, contained in the Bond,iri re= 
.compenſe of other Lands, wherein ſhe was[nfeft,and which were thereafterSold 
-by'her Husband, to the Alienation whereof the conſented, and which Lands 
whereinher Husband by his other Bond, was oblidged to give her [nfeftment, 
ſhe in her Supplication affirmed her Husband wis of Intention, to -Diſpone 
and Annailzie, therefore ſhe craved Inhibitionthereupon, which the Lords gran- 
ted at her Inſtance agamſt her. Husband,fFavte Maitrimonio,albeit there waz nei. 
ther Separation nar Aion of Divorcement depending betwixt them,or Intent- 
£d by any. of them againſt the others and albeit they Cohabiced, and lived to- 
gether :as Man and Wifezand the faid Inhibition, was: Found ought in Reaſon to 
pals. Vid. Fuly $- 1642.\Þrglis. January 7. 1643. 'Malcolme Crawfurd. 


| Dwmbar contra Dumbar, Fuly 14,1638, 

N an Improbation, which wasPurſued at theInſtance of =Dwmbar of Aſteih, 
| - againſt the Chanter of Murray and Thomas Tulloch , one Spence of Alves, 
' -and fome others, for Improying a Charter, Alledged made by umquhileMr.Fames 
| -Dember,in favours of his Daughters of certain of his Lands : In which Canſe,af- 
| ter long Tryal, the Charter being Found talſe and Feinzied, and William For> 

{9th, who was Notrar and Writer of the Charter , and Thomas 7 slloch, being 

| Found Contrivers of the: Falſhood, they wete Remitred to the Fuſtices to be pu- 
| niſhed,as the LawOrdains in Faſhogdsz& the Sentence being ſo pronounced, and 
| given out againſt cheſe two Detenders, the F#ſftices proceeded againſt cherti, and 
| "the Charter was Cancelled in preſence of the Zords , by their Command, 
: -notwithſtanding of the, which Sentence ſo pronounced, and executed againſt the 
| "aids twoot the Defenders,the reſt of the Detenders,who were not tully Tryed, 
| The Zords Found, ſeing there was ſame preſumptions againſt them, which they 
” Found gaye occafian ro make further ſearch againſt them, ſo that they could nei- 
ther altogether Aſſoilzie, norDecern againſt chem,while they were furtherTry- 
| ed,andſetng they werenor all preſent tro be nowTryed, T he Lords OrdaitiedLer- 
ters tobe Direc at the King's Advyocats Inſtance, ro Surmmon the ſaids Parties 
to-compear tobe turther Tryed : And the Zords Found,that the giving of Sen- 
4ence againſt the other two,and the Foftices executing of Law againſt rhem,was 
-noccauſe to hinderthe proſecuting ot the, Proceſs againſt the reſt, who were nei. 
ther Aſſot|zied, nor found Guilty of their proceeding, W herein the Lords Found 
the ſaid Sentence ought to make no_Impediment, and thereforedid ſo proceed 
' therein: And becauſethe great help of the Diſcovery of the Falſhood proceed- 
| ed from the Notrar, who conteſt his own Falſhood, and Diſcovered the Ators, 
| vis, Thomas Tulloch, Therefare the LorgsRemittedT bamas Twlloch to be proceed- 
ed-againſt, according to the Courſe oft Law,which inflits Death z and for For - 
{#h; they deficed thatthe: F»ftices ſhould take ſuck order ro puniſh him, as his 
Lifemighe.be ſafe, 8& to inflict any. ocher Puniſhment which iaLaw they might, 
his Life-being-preſerved : (eing they. Found he ought to. have. mare favour than 
theother;he being. found to conteſs.ingenuonſly atthe firſt, and to have contri- 
baceil greatly .corthe-Tryal, by declating all che Circumſtances thereof, which 
Tollerb over deayed, while in theend,by the torce of Verity,and with great time 
add pains, the ſamewas Extorted from. him: And ſo inthis:Procefs, the Lords 
"ound (as has been alſo done before ot old that in the-Tryal of: Falſhood, the 
4d&rds may infli the particular Puniſhment chemſelves, where they Found, that 
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it was within the paſn of Death,without Remitcing the Party, in that and ſick. 
like Caſes, to the Fuſtices, where the Crime was found not to be puniſhable by 
Death,and where they Found the ſame deſerved Deathythey ought not to inter. 
medle therewith,bur committed the Party ſo, Found guilty to the F#/tjce-,rg 
be proceeded againſt by them in Law,conform to the Lawsof the Kingdomybar 
becauſe the Lords did doubt,if they might do this before the Sentence was pro- 
nounced ( albeit truly they might, do the ſame , & has done fo of before , as 
laid is ) therefore they Remitted alſo the Notrar to the Fuſtices Proceſs, and 
finified to the Juſtice- Generalzthat they Found, that the Nottar's Life ought 
to be ſpared, and Recommended to him to have a care thereof. Actor, 4dvocatys 
& Baird, Alter, Nicolſon & Gibſon, Hay Clerk, 


Denholms contra Denholms, Fuly 17, 1638: 
I He three Daughters ot umquhile Andrew Denhbolm, being his Heirs in a 
Ten:-ment of Land in Edinburgh, which was by Decreet of the Town of 
Edinburzh divided among them and their Husbands, vis, George Roſs who Mare 
ried the eldeſt, and Anarew 0ſmald who Married the youngeſt, and which 4y- 
drew alſo had Acquited the ſecond Siſters part of the Land,and {6 thereby he had 
Right to the two part of the Land, This Decreer of :Diviſion being drawn in 
queſtion by way ot Suſpenſion, wherein the Siſters and cheir Husbands contro- 
verted,whether the eldeſt Siſter and her Husband ſhould have the Principal 0. 
riginal Writs delivered to her, or if the ſame ſhould be delivered co 0ſwald, which 
he Alledged it ought to be,ſeing he was Hereror of che-two party and that the 
Principal Writs ſhould go with them, who had Right to the greateſt part of 
the Lands, and that the Tranſumpt ſhould only be delivered to the. other Siſter 
(although eldeſt ) ſhe having only Right to the third part of the Land. The 
Lords Found, that the Principal and Original Writs ſhould be delivered tothe 
eldeſt Siſter,to be keeped by. her,and that ſhe ought to have the keeping of the 
ſame,which they ordained to be made forthcoming to the other Siſters at all oc- 
cafions, when neceſſity and reaſon ſhould require che ſame; for the Acquiring of 
the other Siſters Right by the third Siſter (whereby the two part of the Lands 
were in the perſon ot the oneSiſter) was Found not to derogat to the Priyiledge 
of Primo-geniture, competent to the eldeſt, no more than if all thethree Siſters 
had retained ilk one their own Portions, quo ceſu the eldeſt would have ha e- 
ver the preterence in the cuſtody of the Principal Writs, and albeit the one Siſter | 
had ſold herRight,either to her ocherSiſter,or to a Stranger,no reaſonwas there-= 
fore that that Deed ſhou'd derogat to the priviledge of the eldeſty And the Lords 
Found, that the Tranſumpts ſhould only be Delivered to the other Siſter, who 
had Right to the twoParts, And which Tranſumpts they Found, ſhould make as Þ 
oreat Faith as the Principals, and ordained thir Tranſumprs to be made upon Þ 
the equal half- charges of thir Parties,the one half co be payed by the eldeſt Si- 
ſter,and the other equal half by the other Siſter, who hadRight to the two patts 
of the Land, ARor, 0ſwald & Primroſe, Alter, Gibſon Clerk, 


Rowan contra Colvil, Fu'y 21, 1638; : 

Ne Rowan being Intett by the Abbot of Dumfermling in the, Miln of F 

tum aſtriftis multurss, and ſpecially with theaſtried Multures of che 

Lands of pertaining to theDetender,who was Conveened by this. Heretorof'F 
the Miln,to hear it Found, that his aids Lands are Thirled to his ſaid Milo, And 
the Detender Alledging, that his Author ,vie the Laird of Dury was Lateft by 
the ſame Abbot, in the ſame Lands ( albeir after the Intefrment of the Miln ) 
which Laird of Dary had Diſponed the ſame Lands to theDefenders Father,who 
thereafter Refigned the Lands fornew Intetement to be given to him and his 


Heirs-UIpon which Reſignation he was Intett,with a Clauſe in the Terendas coun 
LD 
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Molendinis & Multaris; By reaſon of which Clauſe he has Liberty and Freedom 
from being Aſtrited ro the Miln Lybelled, And inreſpeR ot this his Righe 
nd Intereſt co claim Liberty,He Alledged, that che Purſuers Seafin of the Miln 
Lybelled,ſo far. as he craves thereby the Defenders Lands co be Aftridted, and co 
y Multure, and to Grind at the Miln Libelled,is null, becauſe the ſame is nor 
Regiſtrat in the Secretaries R egiſter,contorm to the AR of Parliament, And the 
Purſuer Replying, that this Nullity cannot be reſpe&ed,unleſs ic were proponed 
by any having better Right to the Miln than the Purſuer,which this Detender 
has not, And he Duplying,that albeic he had no Righe co the Mila, yer he might 
propone that Nullity, ſo far as the Seaſin may be Suſtained, to givethe Purſu= 
er any pretence to the Multures of his Lands. The Lords Suſtained the Seaſin,als 
beit it was not Regiſtrar, againſt this Deteader,who had no Right tothe Mila, 
And where it was proponed(;» quant»m it might affet theDetenders Multures 
of his Lands) The Zords Found, that the Seafincould nor divide to be good tor 
the Miln, and evil tor the Multuresz But Ordained the Detender to Propone his 
Defence upon his own Right, whereby he mighe claim Liberty, which was the 
only ground arp, yer Intereſtto quarrel the Purſuers Seafin, that thereby ir 
might be Tryed,it he might juſtly Eleid the Purſuers Action: And the Deten- 
der Repeating the Alledgance upon his Right c#m Molendinis & Multuris,and 
which he Alledged made him free from this AtriQtion, in reſpeRt his !ntettmear; 
albeit after the Purſuers, yes is Confirmed betore,and the firſt Confirmation of 
Kirk-lands is preferred by the A of Parliamenc, to the prior Infeftment which 
is laſt Confirmed, And the Purſuer Replying, that his prior Right Confirm- 
ed at any tjme,ought tobe preferred, in reſpect that the firſt Iateftment of the 
Dedenders Lands,given to his Author (which is atter this Purſuers Right of the 
Miln)contains an expreſs Clauſe, that the Netenders Lands ſhall be T hirled to 
the ſaid Milo, and no poſterior Intettrment Acquired theteafter by the Defenders 
4 Predecefſor,upon his own Refignation,containing the general Clauſe, cum M95 
q lendinis,8&c, can derogat to his preceeding, lawfully Conſtitute Thirlagey ſpe 
cially, ſeing the Defender or his Father, in the Intefrment , which he ha$ Ac- 
quired of the Lands cam Molendinis, from the umquhile Queen Anz, as La- 
dy Damfermling, has accepted the faine Infeſtment with this Clauſe, Reddends 
1 omuia alis [ervitia & divorias quaſcunque contentas in infeofaments conceſſz per 
Abbatem de Dumfermling, Domino de Durie & Lundie ejus Sponſe ; which 
Clauſe being ſo Specifick and making mention of the Duties contained in che 
1 firſt Infefrment, granted ro the Laird of Pury and his Spouſe, expreſfly therein- 
1 named, which contains the ſaid Aſtrition,muſt be of thar ſame force,as if per ex- 
1 freſſom the Thirlage had been alſo ſpecially expreſſed therein,and muſtproduce 
the ſame effe& againſt the Defender,except he were able to.ſhow,and produce 
1 2nother Infeftment, granted to the ſamie Laird of Durie and his faid Spouſe, with- 

s ©] ourapy ſuch Claufe of Aﬀtriion, This Reply was Found Relevant,and in re- 
1 ſpe& thereof the Exception was Repelled; Aor, Nicolſon, Alter, Stuars & 


1 Nisbet, Hay Clerk, | | 

| Brows contra Blaickburn, Fuly 25,, 1638, es | 
i Ne Brows Purſuing Blaickburn for Spuilzie of four Hotſes, The Defendet 
of | Excepting uponz Poynding of the ſame,for Satisfying of a Decreet obtain» 


4 3 <dby Blaickbers againft this Purſuer; and this Poyndin being: Ju2rreled, becauſe 
y it was Deduced at Dumfermling,being the Head-Burgh oft Regal of Dunm- 
fermling ; whereas this Purſuer, whoſe Horſes were Poynded then dt before, 
and ever fince has dwelt within che Royalty, vs, in the Town of Znnerkeithihg, 
ſo that his Goods could never have lawfully been Poynded, or Appryſed,excepc 
at the Mercat-Croſs of the Head-Burgh of the Sheriffdom, which is Cquper;and 
albeit the Goods were Found accidentally within the Bounds of the Regality, 
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in their bringing of Coals to the Purſuers Houſe, yet that was no Reaſon tg 
warrand the Poynding, except it had beenDeduced at the Mercat Croſs of Coy. 
per; Likeas, beforethe Poynding was fully Compleat, the Purſer had obrain. 
ed Suſpenſion of that Decreet, which he that ſame day had ſent to Conper, tg 
have gs the Poynding,thinking verily that no Poynding cvuld be orderly 
Deduced, butat the Head Burgh of the Sherifdom, within which he dwelt; ang 
finding that theDefender had ſo circumveened him, upon the next day after the 
Poynding, he Intimats this Suſpenſion, bothto the Officer, and to the Party, 
Attour he Alledged, he could not lawfully Poynd upon that Sentence, becauſe 
the ſame Decerned the Purſuer to deliver to this Defender ſome Obligations, 
that were Alledged to be in his Hands, or elſe to pay ſuch Sums of Money con- 
tained therein; and this Sentence being alternative, the Purſuer, who was De- 
cerned, had the EleQion to do any of them; and he never being Charged upon 
that Decreer, as he ought to have been, before he could have been Poynded for 
the Liquid Sum3 therefore he Alledged, the Poynding could nor be lawful, 
being ſo ſummarly Execurt. The Lords, albeit they Found,that: the Poynding 
ſhould not fall becauſe the ſame was Deduced at Damfermling,the Head-Burgh 
of the Regality ( for they thought, that albeit the Party, owner of the Goods, 
dwelt within the Royalty, where the ſame was not Execute, but that the Goods 
being Apprebended within theR egality,might lawtully bePoynded at theHead- 
Burgh of the Regality, and ſo the Poynding was ſuſtained, notwithſtanding 
of that Alledgance)yetin reſpe@ of the other above-written Poynts of theRe- 
ply, the ſame was ſuſtained, and the Exception upon the Poynding was Re« 
lled, to infer Reſtitution of the Horſes, and Prices therefore, to be Modified 
nn the Lords; And alſo for payment of ſuch Expenſes to the Purſuer, for ſatis- 
fying of the Profits, and all that he could ſeek by this Purſuit, as the Lords 
ſhould modifie. ARor, Baird, Alter. 


.Kenoway contra Mowat, Eodem die. 
Ne James Kenoway being Donatar tothe Liferent-Eſcheat of Patrick 4s- 
#ine, Huſband to Agnes Boyd, who was Liferenter ofa Part of the Lands 
of Gelets, and which ſhe and her Huſband had Set in Tack, for payment of 
certain Vitual Duty, to be payed therefore yearly to them, by the Tennent, 
And Mr. Rodger cMowst being Afſigney by the Husband, and the Wifeafter the 
Rebellion to the ſame «'ack-Duty of the years 1636. and 1637. For a Juſt 
Cauſe of Debt owing by them to him, contending which of them ſhould taye 
Right to the ſaid Tack Duty, which che Donatar Alledged he muſt to have, 
as ſaid is, by vertue of his Gift,& whereupon he had intentedDeclarator preſent- 
Iy depending, which is only Impeded by this ſameAſtigneygLikeastheTennent 
produced a Diſcharge, granted by the Donatar, of the Cropt 1636. which he 
Alledged it ſhould liberar him, being payed before any Intimation or Know- 
_— of the Aſligneys Right. And the Aſlgney Alledging, that this payment 
could not d the Tennent,being onlymadeVoluntarly,without any neceſſity 
of Law, and there being no Declarator, neither General nor Special, at the Do- 
natars Inſtance, it cannot be Suſtained , that the Tennent ſhould without 
Sentence, or Legal Compulſion invert his Maſters Poſſeſſion. And the Dona- 
tar Alledging, that he ought to have the year y payed, allowed to the 
Tennent, and ought to be Anſwered of the other year controverted, in reſpet 
that his general Declarator was only ſtopped by the Afﬀigneys Compearances 
The Lords, in reſpe&t the payment was made for the Ft of the years con» 
troverted, by the Tennent, before he was Interrupted by the Aſhigney, allow- 
ed the ſame, notwithſtanding that the Eſcheat was neither Generally nor Spe- 
cially Declared; and for the other year, in reſpeR Interruption was —_— the 
gacy, 
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Afigney, and that it was not payed to the Donatar before, and that there was 
Oppoſition made againſttheDeclarator,therefore theyOrdained the Aſſigney to 
be Anſwered of that Cropt, he finding Caution to refound the ſame tothe Do- 
natar, cam omni cauſa, in caſe he prevailed in his Declarator, ſeing the Afſigna- 
tion was made to a true Creditor. AQor. Bruce. Alter. Mowat tor bimlelf, 
Gib/on Clerk. 

Loch contra Dick, July 26. 1638. | ; 

Ne Henry Nicbet Burges in Edinburgh, being owing by Bond, to um- 
quhile Sar« Heath 3000 Merks, and the (aid Sara math having Af- 
figned the Sum to Faxes M&mrath, one of her Siſters; Ard the ſaid Fanet and 
iſ diam Dickher Spouſe, having obtained Decreet upon this Afſignarion before 
the Sherif, againſt the ſaid Henry for payment, and James Loch Burges of Edin- 
burgh, who had married another Siſter of the ſaid umquhile Sara, and Janet 
M*math having intented Reduttion of this Aſſigaation, a: done by her, after 
ſhe became Furious and Fatuous, andduring the time ot her Furiouſnels and 
Fatuity. And it, being Alledged, that feing the Party, maker of the Aſfignati- 
on controverted is now dead, arid no Declarator purchaſed of her deſeaſe of 
Madnes in her owa Lifetime, before ſhe died, that therefore no ſuch Aion 
ought to be ſuſtained upon this Reaſon, now after her death, to have been 
proven by Witneſſes, whereas it ought to have been tryed, while ſhe lived; by 


” a Brief, and aſworn Aflyſe, asis appointed by the 66. A Par. 8. Fa. 3. And 
” it were adangerous preparative, toadmit any ſuch Aon, after the Parties 
| death, tobe provenby Witneſſes 3 for ſo none might be ſure of their Eſtates; 
! and thereby Heretable &ighrs may be Everted by the Depoſitions of Witneſſes, 
| The Lords Repelled the Alledgance, and notwithſtanding thereof ſuſtained 


the Reaſon; For the Lords Found, that the Tryal might be taken in this caſe 


* now Controverted or an a moveable Bond )) after theParty makers death, 
and by Witneſſes, 1c 

might remain obſcure, and never come to light, and no other has power to 
! quarrel ſuch Deeds, nor Intereſt thereto, while they who make the ſame are 
! living, for Furious Perſons alſo may have dilxcida interoala, (o that all ſucti 
! -Deeds, except they be done the time of the Fury, are not preg AFor, 


ing it may fall out, that while the Maker lived,the Wr it 


Alter, Stwart, Gibſon Clerk. Fid. Feb. 21. 1633. 
| Farquhar "contra Mikaiw, July 28, 1638, 
Ne Patrick Farquhar beige Fames Mckain, for 700 pownl con- 
form to his Bond of this Tenor, viz. bearing, That the ſaid James Mc- 
kaitr; atid John Gordon binds and obliges them conjunly and ſeuerally, to pay the 
ſaid Sum at the Term contained in the Bond, ilk one of theme for their own Part, theſe 
were the very words, in reſpeR"of the which Clauſe , Terminating the pri- 


abeth Alexander. 


| orWordsof conjunctly and ſeverall,and reſolving in payment, ilk one ofthem of 
| theirohrn Parts. The Lords Suſpended the Charges againſt Mekain, for the half 


of the Sutin, and Found him only Debitor of the one thereof; and not of 


The Bairns of Frazer contra Biſhop, November 17. 1638. 
He Bairns of one Frazer in Carrie, having obtained Decreet againſt one 


F Biſhop, Reli& of their Father, and Intromiſſatrix with his Goods, for 


payment of thern, as Executors Confirmed to their Father, of acercain Sumz 
And the Suſpender Alledging, that the Executors ought not to have payed the 
Sum of All adebted to the Bairns of her ſaid Husband, gotten. in his 
firſt Marriage,by the which her Third, as Reb oeprefadgeds for that ſhould 
not be reſpeRted,as a Debt to exhauſt her Third, as other Debitors owing to 
lawfulCredirors does;Fbr that Debt owing to theBairns is of another nature, 


Qqqqq3 and 
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and ſhould only affe& the Bairns Part of Gear, and the DefunRs own Part, and 
the Relics Third Part ſhould be free thereof. This Alledgance was Repelled, 
and the Lords Found, that the Proviſion made. in favours of the Bairns of the 
firſt Marriage, wasa Debt which atfeRed the Defunfts whole Goods, as any 
other Debt does, and that it ought not to be taken,off the Two Part of the De. 
fan&s Goods, ſo that the Relics Third ſhould be free thereof, but that jt 
ought to be taken off both the Third, and Two Part in cumulo. 


Provoſt of Stirling contra Heir of Livingſton, November 20. 1638, 
He Provoſt of Stirling, as Afſigney to Bruce, having obtained Decreet a- 
gainſt the Heir of Line of L:vingiton, as being lawfully Charged to En- 
ter Heir, in which Proceſs the Heir of Tailzie being alſo conveened, as law. 
fully Charged to enter Heir, he Renounced to be Heir, whereupon he was Af- 
ſoilzied, and the other Heir of Line was Decerned ; The Purſuer thereupon 
Intents Proceſs of Adjudication againſt the Heir of TFailzie, in refpeR of his 
ſaid Renounciation, wherein he Compearing, Alledged that this Proceſs of 
Adjudication ſhould not proceed againſt him as Heir of Tailzig, while the Heir 
of Line be firſt Diſculled, according to the Order in ſuch Caſes. The Lords 
Repelled the Alledgance, and Found the Proceſs of 4djudication might Com- 
petently be proſecuted againſt the Heir of Tailzie, albeit the Heir of Line was 
Decerned and not Diſcuſled, ſeing the Heir of Tailzie having Renounced to 
be Heir, he had no Intereſt to propone this Exception, after his Renounciati. 
on: And the Lords reſpected not, where the Defender Alledged, that this De- 
fence was in Jure, and although no Party ſhould propone it, yet it was in Law 
inherent in thenatureof ſuch Proceſles, to diſcuſs the Heir of Line firſt; And 
the Judge ought to find ſo, by the Conſyetude and PraQtique of the Realm, al- 
though it were not Alledged;and albeit theHeir of Tailzie had Renounced, yet 
it has ever that inherent with it, chat ſxo ordire ilk Heir ſhould be ſought, and 
diſcult in his own Roum, by Priority and Poſteriority, as uſe is, which was 
Repelled, Actor, Alter. Nairn, 
Campbel contra Baxter, November 24. 1638. 
()5 Campbel being made Afſigney by the Creditors of umquhile 7howes 
Baxter Smithin Edinburgh, to the Debts owing to them by the ſaid um- 
qui:lle Thomas, Purſues Jobr Baxter,bis Appearand Heir, asLawfully charged to 
enter Heir, who Renouncing to be Heir, is Aſſoilziedy aud thereupon Ad- 
judication being ſought againſt the Debitors of the ſaid umquhile Thowes 
Baxter,and Sentence of Adjudication being obtained againſt the Debitors Com 
pearing, which being Suſpended, The Lords Found, that the Particulars 
Adjudged, could not come under ſuch a Proces, and Sentence of Adju- 
dication, ſeing the ſame were Moveables, which might be ſought by Arrgſtment;z 
whereas Adjudication is for Immoveables; this was Found, albeit there was a 
Sentence obtained, the Party Compearand, who might have opponed this; but 
theLordsFound the nature of theDebts Decerned,might permit this at any time 


to be opponed, ſpecially where it was proponed by anotherParty than by them, 
againſt whom the Sentence was Pronounced. 


Brown contra Hamilton, November 28. 1638. | 
Lexander Brown Burges of Edinburgh Purſuing Alexander Hamiltow for i 
payment of the price of 12 Bolls of Bear, as delivered by the Purſuer at F 
the Defenders direQion, to a certain perſon condeſcended upon, at leaſt as re- 
ceived by theDefenders Servants from thePurſuerz And the Deſender Allo"gigs | 
that theSummons was not relevant, bearing,that theDefender direfZed tp recerve 
ſaid12 Bolls of Bear,but only to be proyen by Writ, or theDefendersOath;&where 
theLybel bore, That thePur ſuer delivered theV ifnaltotheD 1Seruents, in the 
Defenders Name he alſo Alledged that ought to be Proven by Writ,orQath of 


Party 
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Party. The Lords Bound that Part of the Summons, ahent the Deliverty of the 


ed yitual, at the Defenders DireQion, ought to be proven'in that Part, viz. An- 


the wnt the Defenders, DireFion only by Writ, or Oath of Party ; and anent 


ny What Part, where it bore, To be delivered" to the Defenders Servants, The 


[ords Ordained the Purſyer to condeſcend upon the particular Perſon, who 


It it was that received the Vidual,and it being condeicended upon, and proven, 


hat he was then' the Defenders Servant, 'the Lords ſuſtained the Summons 
Jo be proven by Witneſſes. AQor, Baird. Alter. Heriot; Hay Clerk, 
| Stuart contra Stuart, December 1. 1638, \ 
Ne Wiliam Stzart purfues Reſtitution, after he had paſt the Age of 21 
years, but far within the time of avi miles, againſt Robert Sturt, who 
J as bis Tutor, while he was a Pupil, and which Tutor had obtained a De- 
creet of Exoneration before the Lords, againſt his ſaid Pupil, and his Cura« 
tors, they Compearing after Compt and Reckoning, and Articles thereupon 
h.ard and allowed,and Decerned by the Lords;again(t the which Sentence, and 
Articles of the Compt, this Party deſiring to.be Reponed, as being thereby en- 
ormly prejudged, by ſundry Ommiſſions left out by the Tutor, and by ſundry 
Anſwers omitted to be given in tohis Charge, by his Curators, and the ſaid Ro- 
7 bert Compearing, Alledged, that this Aion ought not to be ſuſtained,. in re- 
© ſpect of the Sentence given againſt him, Authorized with his Curators Com- 
| pearing, whoif they had done himany wrong, either inCommiſſign, of, Omiſ= 
* fon, they are, Anſwerable to himtherefore, and they arEhisdire& Parties, who 
are inLaw Comptable to him,and he cannot come back again upon him,to crave 
© 2new Accoimptzas prejuqged by the firſt, in reſpeR of his Sentence payte compa 
© rente, whereby he 1sin txto, otherwiſe there could never be an end of fuchAions, 
© which were adangeroas preparative,if Decreets of theSoveraignJudge in ATiont 
 Twtele &- Rationium reddendarum could not ſecure Tutors. The Lords Repelled 
- this Alledgance, ahd Ordained the Purſuer yet to be heard, to Alledge what 
: he may fay Juſtly again the foreſfaids Compts, given in by his Tutor, and ſo 
"| Ordained them to meet before one of their Number, whom the Lords Nominat 
4 tobe their Auditor, and to give in the Articles of the Compts, and Anſwers 
| thereto, notwithſtanding of the prior Sentence, Ator. Lawrence Oliphant, 
| Alter. Hope. Gibſon Cle Lou * : 
| La. Weſtmuir-land coritra La. Hume, December 4. 1638. | 
A. Weſtmuir-land, as Executrix Decerned to the umqubile Lady Huweher 

Daughter, who was the Spouſe of umquhile Jawes Earl of Hame, and 
who was his ReliR, ſurviving him , Putfaes the Lady Hume, Mother to the (aid 


LY 
z 
J 


1 umquhile Earl Jamey, for paynientof the Prices of certain Goods, ſuch as Kine, 

] Oxen and Sheep, which were upon the Lands of Old.Cembws, and' pertained 

! totheſ:idumquhile James Earl of Hume, as his proper Goods, and conſequent. 

| Jy the juſt equal halt whereof ſhould pertain to his Reli&, by the Laws of this 

' Kingdom, and which vanes and Diſponed by this Lady Defender, the Earls 
t 


Mother, ſheought to pay the half of the Price thereof tothe Purſuer, as having 
the Re)ifts Right. And the Ind SIG that the Lands of Old-Cambar, 
with the Stcil- Bow Goods thereon, being Diſponed by Joby Arnot,to umquhile 
Alexander Earl of Hume, Husband tothe Defender; act Father to Earl ewes, 
and to this ſame Defender, and longeſt liver of them two, and to -his Heirs. 
Theſe Goods now Purſued for muſtbe reput the ſame, and none other, which 
were Diſponed in Steil Bow, as ſaid is, except the Purſuer will Lybe), and offer 
to prove, that Earl James had the Goods Lybelled upon the faids Lands, by and 
des the other forelaids Steil-Bow Goods, Diſponed to Earl Alexander, and 
this Defender; and if the Purſuer will not Alledge the fame, ( as indeed it 
canndt be Alledged ) then ſhe has no Rightto claimany Part of theſe Steil-Bow 
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Goods; Becauſe the ſame pertaining to Earl Alexander, and the Defender for lot 
herLifetime, as ſaid is, the ſame muſt pertain, after her deceaſe,toEarl Alexander; {tj 
Executors; Likeas they are Confirmed in his Teſtament, confarmiwhereto ſhe 
muſt be Comprtable therefore, to the Executors Confirmed to the ſaid um- 
quhile Earl 4ltxander, and the Heir of the ſaid umquhile Earl Alexander could 
never have Right to the ſaid Steil-bow Goods, and by conſequence, neither the F 
Purſuers Daughter, his ReliR; ſpecially alſo ſeing this Lady Detender, bas the | 
Liferentuſe oftheſcGoodg,againſt whom,during herLifetime ,neithertheHeir nor 
Executors cf carl Alexander,or Relic ofE: James, could Move any AQiion againſt 
her for the ſame. TheLords Found thisExceptionRelevant,to purge theDefenflers 
Intromiffion with the Goods Lybelled, except the Purſuers will Reply, that vm« 
= Earl James had theſe Goods Lybelled, now Purſued for, beſides the 
oodsDiſponed in Steil-bow toEarl Alexander, andConfirmed in hisTeſtament, 
and that the ſaids GoodsLybelled are other Goods diſtin from the ſame; for if 
the Purfaer would notReply the ſame, The LoydsFound,that it behoved nefefla- 
rily to be preſumed, that the Goods Lybelled were the ſame, which wereSteil- 
bow, orelſe the Brood coming of the ſame, which was all alike z and .being 
Steil. bow, . the fame was Found by the Lords to pertain to the Executors of 
umquhile Earl Alexander, and that they could not belong to his Heir, which 
Heir could not have Right to the ſame, as the Purſuer Alledged, he ought to 
have, ſing Steil-bow was pars fundi & cedunt cum fundo Proprietario fundi, as 
Inſtrumenta Fundi, which the Lords K epelled, and ſuſtained the Exception; for 
the Steil-bow Goods were Found to pertain to the Executors of the Dctund, 
and not to his Heir, as they will fall under the Gift 6f the Defunas ſimple EC 
cheat. In this Proceſs diverſe other Sums being acclaimed by the Purſuer, as 
due to her for the ReliQs Part of the fame, and the Defender Alledging, that the 
Purſuer could have no Right, except that ſhe would Lybel, that the Sums were 
owing to the Relias Husband by moveable Bonds, The Lords Repelled the Ex- 
ception,and Found it enough to the Purſuer toſay,that they were owing tothe 
Husband;forit was to be preſumed, that they were adebted by moveable Bonds, 
Except that the Defender ſhould poſotive offer to prove, that the ſame was ow- 
ing by Heretable Bonds and Securities; As in Arreſtments, it is enough to Ar- 
reſt the Sums, except that the Party will ſay, it is not Arreſtable, being'Here- 
table. AQor. Nzcolſon, Mowat & Hog, Alter, Advocatus 8 Stuart.” Gibſon Clerk. 
Vid, July 18. 1637. Viſcount of Belheaven.)Jan. 28, 1642. Patrick Dundas, 


Dowelaſi contra Mitchel, Decemb. 6. 1638. 

R. Hugh Dowglaſs, Cautioner for Mr, Andrew Lermonth, - Miniſter at Li- 
bertoun, being Decerned to. pay the Debt; the ſaid Mr, Hugh receives 
for his Relief from Mr. Azdrew an A tion to certain Bolls of ViRtual,to be 
payed by certain Tennents, off the Lands of for hisStipend of the Cropt WW 
1633. which was not Sown on the Ground the time of the Afſignation 3. and 
after the ſaid Aſhignation,the ſaid Mr. Hxgh Arreſts the ſaid Vicual in the Ten- 
nents hands, and thereupon Intents Action againſt them, ro make the Arreſted 
 Corns forth-coming -'In the which Aion William: Mitchel, another Creditor 
of the ſaidMr. Andrew,Compears,who had Arreſted the ſameCorns,and Claimed 
to be preferred to Dowglaſs, in reſpeR of his anterior Arreſtment before the 
Arreftment Execute by Dowglaſs 3 and: albeit the Afſignation.to Dowglaſa be 
pom. yet the ſame ought not to be reſpected, except it had been. alſo-Jntwat 
fore his , which was not done, and & Arreſtment.made by Dowgleſe is.after 
his Arreſtment, Attour, it cannot be reſpected as an Intimation of the Hg: 
nation; but'in effect is a paſſing from the Aſſignation,ſeing he hath Arreſted the 
Corns, as the Cedents Corns, and not as pertaining to-him-as A , and.no 
, ways making mention of theAſſignation 3, fo that it cannot be reſpected as - 
NnN- 
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Iotimation of the Aſhgnation, but rather that it is a Confeſſion that the Corns 


Y ſtill pertained to the Cedent 3 and further, the Affignation can give him no 
q Right, being of Corns, which were not then extant, neither being Sown, nor 
e gin 

? Growing, and of the Law now entis nulla eft obligatio. The Lords Repelled the 


7 Alledgance, and ſuſtained the Arreſtment, as a ſufficient Intimation of the Aſo 
figaation, albeit of Corns notthen Growing, but being for a Stipend of a year 
enſuing, ſcing the Miniſter lived while it became dueto bepayed to him z & 


n ſpecially the Arreſtment was ſuſtained as a ſufkcient Intimation againſt this 0- 
o 4 ber Defender, who had not obtained as yet Sentence againſt Mr. Andrew Ler. 
s £4 24h, conſtituting him his Debitor, and ſo who could not be a juſt Party, to 
 J daim Arreſted Goods tobe made forth-coming, before he had obtained Sen- 
+ 1 tence for bis Debt; Actor, Hope. Alter. Eflies. Gibſon Clerk, 


Cochran contra Dawling, Bodem die, 
Obert Dawling, by Contra betwixt him and Yiolet Dawling his Siſter, is 
obliged to pay to her yearly 200 pounds, during her Lifetime, for che 


on 

- &7 Aonualrent of 2000 pounds, which the gave tohimz which being yearly pay- 
2 © <d whilehe lived, after his deceaſe, bis two Daughters, his Heirs, by Decreet 
f | ofthe Lords, were Decerned to pay the ſame, and according thereto, being pay- 


© ed by their Curators; thereafter one of the Daughters being Married upon 

* one Abercrombie of Pitelpie, he and his Wife gives to the ſaid Yiolet for her Se- 
curity, an Infeftment of 100 pounds of Annualrent,to be payed toFislet.durin 

© her lifetime, out of a Tenement in 'Edinburgh, ining Heretably to the fig 

| Daughter, Spoule to Piteipie 3 at which time of the ſaid Infeftment Pitelpie was 

| at the Hornyear and day, and his Eſcheat being gifted and declared to William . 

© Cochran Donatar, he in a ſpecial Declarator for the Maills of the Lands, claims 


e Þ& tobe anſwered thereof, by vertue of the Huſbands Eſcheat z which Maills du- 
e W. ring their Marriage he claims, as pertaining to the Donatar, by the Huſbands 
- & Rebellion 3 And the ſaid Annualrenter Alledgingzthat ſhe ought to be prefer« 
e &. red tothe Donatar in the Maills of the Land,in fo far as concerned her Annual- 
, © rent, in refpet that the Wife, who was her Debitor, was never at the Horn, 
= & :nd che cauſe of her Debt was anterior to the Horning; Likeas the Wite and 
- W& ter Huſband had given this Infeftment of Annualrent tor obedience of a pre. 


| e-ding Sentence, given againſt the Wife before ſhe was Married 3 which being 
| lone ex neceſſnate, and not ex mera voluntate, the falling of the Huſbands Life- 

tent could in no reaſon extend to prefer the Fisk to the lawful Creditor ex an2 
© triore cauſa, who bad done ſuch lawful Diligence, as ſaid is; and the ſuperin- 
7 ducing ofa Hnſband,who was the time of the Marriage Rebel,cannot prejudge. 
© ber of that which was juſtly done to her by her lawful Debitor,who had not 
| ailzied, and was never at the Horn,and who was but a Conſenter to that Deed, 
| done by hisWife thePrincipalDebitor,& by him only for his[ntereſt. The Lords 
' Found, that the Donatar ought to be preferred to the Annualrenter, during 
* belifetime of che Rebel and his Wife, being onlife together, for by this Mar- 
| fage, as the Huſband had Right to the Maills,ſo the'Kiog by the Rebellion had 
| hat Right, and whatever Deed.the'Huſba rdonefince he-was Rebel, bee 
| ug Married, albeit fora. preceeding neceflaryCauſeof his Wifes' Debt, ar 
| cfying !theteaf, yeothar che!Figk could odebe prefiget in the-forefaid Cg- 
wlity-hychet: Deed, clpeeially ſeing neither the Wrſ&nor her Father were be 
EI ne Or ARIRYot a err © p 

;controverted per; coprefſume; but onlywas generally obliged to pay to 

\nnugleentof Go ( 4 lived. Afvor, Advocatus &&Ni- 
Clerk, 934. 24 Feb, 1637, Pilondr dine 
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Finlaſon contra Weyms, December 11. 1638. 
"THe Lands of being Wodſet to Alexander Weyws and Mr. John 
IVezws,ander Reverfion, which Reverſion being Compriſed by Alexar. 
der Finlaſon, Creditor to him who gave the Wodlet, whereupon Order of Re- 
demprion being uſed againſt the ſaid umquhile Alexander Weyms in his own life- 
time, who deceaſing before Declarator, thereafter Summons and Declarator F 
of Redemption is raiſed againſt the eldeſt Son, and appearand Heir of the ſaid E 
umquhile L&lexander Weyms, upon the ſame Order uſed againſt umquhile x. chel 
lexander,before his Deceaſe; wherein the Defender Compearing, Alledged,that exte1 
this Order could not beſuſtained & uſed againſt Alexander, who is now dead, to lotef 
be declared againſt his appearand Heir,againſt whom it was not uſed,but thathe ofth 
ought to be ot new warned,8& ought to be charged toenter Heir to hisFather for Com 
, thateffe&.The Lords repelled this Alledgance,and Found, that the Order uſed a» there 
gainſt the Father, who was dead fince the uſing thereof, might be lawfully 
craved to be declared againſt his appearand Heir, and that there was no ne- 
ceſſity of any new Order to be uſed againſt him, or that he needed to be charg- 
ed to enter Heir, ſcing Redemptions might be uſed from appearand Heirs, Jew, 
the Order being quarrelled, becauſe it was not uſed conform to the Order agreed 
upon, and preſcribed in the Reverſion, which appointed Premonition to be 
made at the Paroch Church, upon a S»nday before Noon, in time of Divine 
Service,& that the Reverſion ſhould be then there Read. And the other reply- 
ing, that he had done more, for that Clauſe being appointed only, that the Par- 
ty might be ccrtiorat of the deducing of the Order,he had made him more cer- 
tain, by premonifhing him perſonally apprehended, which was a more aſſured 
way of knowledge, than if it had been done at the Kirk. This Alledgance was 
alſo kepelled, in reſpet ofthe perſonal Premonition 3 neither was it reſpeRed, 
that the Defender Alledged,thatReverſions are ftri@i Juris,and that conditions 
agreed upon betwixt Parties ought not to be changed. And 31, It being Al- 
ledged, that the Order could not be ſuſtained,becaule it was not uſed by a Pro- 
curator, having power of the Party to uſe the Order, as 1s ever obſerved in all 
the like caſes; bur it is only uſed by a Meſſenger, by vertue of the Lords Let- 
ters, paſſing wpon a Bill given into the Lords, at theinſtance of the Party who 
Compriſed, whereby he craved Warrand to the Meſfſenger,to make the ſaid Pre- 
monition, and uſe the ſaid Order 3 which _ ſought by the Party,and grant- 
ed by the Lords, isagainſt all Form and Praftick, and ought net to be ſuſtained, 
but muſt be done periculo impetrantis. , The Lords alſo Repelled this Alledg- 
ance, in reſpef the Party Ratified and Approved the Order, and Allowed the 
ſame: And the Lords Found, that they would not caſt nor evert the Order 
for this All«dged defett, nor for any ocher of the Alledged defeRs in the fore- 
faids Alledgances; but this is.not 18 uſe to be done in Redemptions, and I re- 
member not of any other ufed in this manner. AGor. Nicolſon & Sibbald, Alter, 
Rollock, Gibſon Clerk, Yid. 23 July 1622, E, Deſmond, 28 July 1637. E. Has 
dingtoun. 6 Merch 1639. Urquhart. 
-.i . _ L. T»ſbelaw contra Sir Foby Scot, Bodem dic. 
EF a Removing ſought from ſome Lands,which the Defender Alledged to be 
. Part and: Pertinentof the Lands of pertaining to him Heretably,and 
which hes eyerbeen ſo bruiked by him theſe many years bypaſt; and which 
Purſuer Alledged alſo to be, bruiked by him continually as Part and Pertinenr 
of his Lands, The Zords admitted to þoth the'Parties to prove, and Ordained 
either of them.ro Adduce fix Wirneſſes to prove the fame, andafrer Examina- 
tion of the Wirneſles, they,Decerned to Remove in-favours of the Purſuer, who 
proved clearly, that it was a part ot his Lands, except ſome litcle peice thereof 


which 
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which was proyen'to be a part of the Defenders Lands,and ſo here contrary Pro- 


bations were admitted to both Parties, ARor, Hope & Advecains, Alter Nicol- 
ſon & Barnet, Scot Clerk. 


L: Geirmisllie contra Commiſſar of St, Andrews, December 15. 1638, 
Ir William Start of Gairntulic having a Penſion of pounds granted 
J \) to him by the Duke of Lennox,and tor paymenit thereof the Feu-Duties of 
the Lands of which pertained in Feu co the Commiſlar of St, Andrews, 
extending to the Sum of pounds yearly of Feu-duty,contained in his Feu 
lotefrment,being Afﬀigned to him, he Purſues the ſaid Commiſlar for payment 
ofthe (aids Feu-duties, many years by: paſt, theſe fouity years or more, And the 
Commiſſar Alledging, that the Action was preſcribed, he nor being purſued 
therefore theſe fourty years by-paſt, 8 not being ſought for the ſame, The Lords 
Repelled this Alledgance, for they Found that this being a Purluit moved tor 
payment of Feu-duty,owing by theDetenders own Charter, hecould not be heard 
competently ro propone Preſcription againſt the ſamez But the Zords thought 
7 ic expediear, char the Purſuer ſhould Retrinſh his Purſuit ro ſo many years by- 
7 paſt, as might be withia theſe tourty years laſt by-paſt, Actor, Stare, Alter, Rol- 
1 lock. 


# Ogilvie contra Foders die, | : 
| 'O -- Ogibvie, Servitor to Mr, Fob» Fletcher Advocat, Purſuing as Th- 
b cromettor with his Fathers Goods and Gear, for payinent ot a Duty ot a 
- Tack of the Lands of Set to him in Tack by and which Duty 
© yas reſting unpayed the years Libelled by the Detenders umquhile Father; And 
© the Excipient Alledging, thathe could not be conyeened hoc nomine, as Intro- 
” mettor wich his Fathers Goods, becauſe his Father died Rebel,and at the Horn. 
” Likeas, the Gitt of his Eſcheat was Diſponed to a Dohatar, who obtained Decla- 
© ntor, and thereatrer Diſponed the Right thereof to this Defender /by vertue 
* whereof he Intromerted, which cantiot make him [yable to pay his Fathers Deb, 
| The other Zeplying, that chat Gift catinot prejudge the Purſuer,nor Detend the 
7 Excipient, becauſe notwithſtanding thereof the DefunR remained codrinvally 
| apeaceable Poſſeſſion of all his own Goods,divers years unto the time of his De= 
| ceaſe at the which time the Defender Imniediacly Entred,and poſſeſſed himſelf 
| herewith, Likeas,he yer bruiks the ſame Lands,Set in Tack to his Father, The 
1 Ly ds Found this Reply Relevant in her caſs, to make the Defender lyable for 
the Tack-duty of the years by-paſt, owing by his Father ad huxc effeitumi, The 
7 keply was Suſtained, notwithſtanding the Defender Alledged, he b:aiked the 
7 Tack by vertne of the faid Eſchear, as ſaid is,and that he was content to pay the 
! Tack-duty ot all the years fince his Fathers Deceaſe 5 For the Zords thought 
the Reply being proven, he ought to pay ficklike the Duty of that Tick ow- 
' ug by his Father,who rerained.the Poſſeſſion of his own Goods, during his Lite, 


cg he Encred thetcatet ro the Pollcifion both of Tack and Goods, Adtr. 
 Fleicher,, Alter, | 


; | an 
his 


ly 


Corſer coritr# Purie, December 19. 1639, | 
ication, umquhile W:#i47 Durie of Newtods being Debitor by 
20- one Cor ſer in Dyſert ot a Sum of Money, which being deſired to 
Regiſtrar againſ® —DParit his Son, and his Tutors aid Curators, as lawtul- 
CORES: to his Father, who Retnncing to be Heir,”upon chif 
ion Cerſer the Creditor Intented Aion againſt chis $on of rRY 
tor of Adjudiczrion;for Adjudging ot the Right of the Lands of Newtown, whic! 
a to hrs utaquhile Parher, and whereof hewas in Agar ws » time of 
s Deceaſe ro this Purſuer, 2nd conſequently, that this Detender ſhould be Des 
cunedto pay ro the Purſuer, " Mails and Ducies of the Lands, INS 
reer 2 WI 


| 
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with by him and his Tutors and Curators, of all years fince the Deceaſe of his Myet tt 
Father,ſo tar as would fatisfice this Purſuers Debt. And the Defender Alledging, 

that this torm of Summons and Proceſs, ought not to be Suſtained, being tar a Mio 2? 
oainſt che Practique uſed inthe like Caſes + For frft, the Purſuer ought co Pur. Mi by ! 
{ue to hear his Debitors Right Adjudged, which being once Adjudged, then he Miichgr 
might competently upon that Right ſo Adjudged,Purſue for the Mails and Dy. Wl N#"3 
ties thereot ; but ro Purlue tor the (ame betore he had the Righe eſtabliſhed in Wiier (| 
his perſon, and betoreit wereTryed it that Right were of that nature, which mighe holde 
produce an Action for the Duties of theſe Lands,and that Sentences were given WI he wa 
firſt thereon,it never has been heard, tor Adjudication is a Proceſs for Execut. Whold t 
ing of a Scntence, and reſembles in this point a Compryfing, and the lntenting pellec 


ot a Proceſs ot Compryling , or Denuncing to Compryſe, betore the Come WM Lids 
pryſing were expede and totally compleatzcould never be a ground to purſue for WW Fathe 
Mails and Duties,no more in a Proceſs of Adjudication can the Mails be acclaim. W giſtra 
ed betore the Sentence of Adjudication were firſt given, The Lords Repelled the WA (on. 4 


Alledgance, and Found this Proceſs might be Suſtained, both to crave the Right 
ot the Lancs to be Adjudged inone Summons, and the profits decerned alſo, the 
firſt being Found to crave the bygone Mails uplitted;even as in a Non-entry,the 
Lands bein>D-ceined ot craved to be Decerned to be Found in Non-entry, the 
Donatzr in the ſame Summons may crave the Profits to be Liquidar, and De. 


cerned and as in a Declarator ot Eſcheat, the general Declaratoi may be ſought 
for declaring the Rebellion,ſo alſo the ſpecial Declarator for the particularProfitsM® the 1 
of the Lan-''s,in one and the fame Summons, Acor, Advocatus. Alter, Nicol-W% i th 
ſon, Gilmore & Dunlop, Scot Clerk, Yid. Fuly 21, 1636, betwixt theſe parties Wi red cl 
la this Proceſs the Purſuers Procurators having paſt from any craving of a gon,c 
particular Adjudication, either of Lands, Teinds, or any Writ of the ſame, and he h: 
only craving generally Adjudication of all Right, which was competent to the chaie 
Deftunct inthe DetunRs perſon, to any Lands, Txinds, Goods or Gear whatſoe-#& beins 
ver generally, This general Adjudication was Suſtained,although craving nothing (zme 
ſpecially to be Adjudged, | 7 2nd | 
Rentoun contra L:; Lambertoun, December 20, 1638, ) red ri 
| roy Fohn Renton of Lambertoun,being Married upon one Hume, Fa) be ta 
ther-ſiſter of Hume of Rentoun to his ſecond Wife, by ContraR of Marrif inter 
age he is bound ro Infetc her in certain Lands, during her Lifetime, and the ſaid Lair 
umquhile Fohn Rextounthe Huſband being Deceaſed,ſhe makes the ſaid Laird were 


of Rentoun Afhgney to the ſaid ContraR, who purſues Regiſtration of the ſaid} 
Contract againſt 7obx Rentoun,eldeftSon to the ſaid umquhile Fohn Rentoun herff 
Huſband Contracter,and Conveens him as Succeſſor to his Father tit#/o [ucra 
tivo pot rontratium debitumsand for verifying of him to be ſo Succeſſor, procuces 
a Bond granted by the Defender, to his umquhile Father of this Tetior, viz Ft 


ſameikle as. his ſaid Father had provided and given way (thirare the words ) 1 this 
his proviſion to the Lands of Lambertoun, therefore he obliged him to relieve hid) Fan 
Father of all Debts and Sums owing by his (aid Father, And the Defender Al vis, 


ledging,that this Bond could not prove him Succeſſor tit#lo lucrative; For that 
Narrative Clauſe anent the providing of the Defender, or giving way to his Pre 
viſion, being but Narrative words,cannot be Found Qbligatargo Conftiture the 
Defender Succeſſor titulo Iucrativoyleing the truth is,and he offers to prove, that 
whatever Proviſion he has acrained to, it is for Cauſes moſt onerous, -andtor 
Sums 6t Money deburſed by the. Excipient,far exceeding the avail of chat whic 


he hasbbtained by the [aid Provifion, and condeſcended on the particulars, and in- "a 
ftroQions chereot ; and albeir that Clauſe of the Bond, ob/iging h1m to pay hill yy 
Fathers Debt,be a good ground whereupon he might be purſued by way of Ati den 


on to pay the ſame; in which caſe, when he is ſo Putſaed; he ſhall Eleid che ſame 
. yer 
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s Wyret that: he can be conveened as Succeſſor titnlo lucrativo, where he does inſtru 

ſ clear a Cauſe onerous, it is againſt all Reaſon, Law and Conſcience, and only 
qr a word Narrative, which by no equity can be drawn to ſuch anextent for 
ii by the Bond produced, the Detender had been obliged co pay ſome particular 
» Wicfhgned Debts ctherein-named only, it were Iniquity co conclude ( albeit the 
. Exarative had been of the ſame Tenor whereof it is) that therefore the Defen- 
; BY ſhould be Found Succeſſor titu/s lucrative to his Father, and were thereby 
te MY tolden to pay all his Fathers other Debts,by and befide the (pecial Debts, which 
1 KY ie was bound co pay, and which he could never eſchew in Law,.-it this ground 
Fold that the words toreſaid in theNatrrative makes him Succeſſor, The Lord; Re- 
, WH o:lled this Alledgance, and in reſpec of the toreſaid words, . by the which the 
WH 1-74 Found, that the Defender had acknowledged himſelf ro be provided by his 
. WY Father; and 1o to be Succeſſor to him, They Decerned the Contra ro be Re= 

ziſtrar againſt him hoc nowine as Succeſſor, as ſaid is, Aﬀtor, Advocatss & Nicole 

J wm, Alter, Stuart & Graig, Gibſon Clerk, Yid, March 21, 1634- Orr, 


L. Craigmiller contra Nisbets Relit, December 21, 1633, | 
; T He Laird of raigmiller purſursRemoving trom the Lands of Zitzle- France, 
: azainſt che ReliR of umquhile Mr, Gavin Nisbet,who Alledged, that ſhe 
Z hal Tack granted co her Huſband and her, and the longeſt liver ot them two 
© du:ing their litetimegand by ve. tue thereot her Huſband was 3o years and more 
{in Poſſe ſion, and ſhedivers yeais (enſine, fince his Deceaſe.It was Replyed, that 
* the Tack was Set by him, who was only a Literenter, being Denuded at that time 
$f the F-e, in favours of his Son. 20.Rep'yed, that her Huſband, who Acqui- 
red chat Tack,had accepred another Tack thereatrer to himſelt and his Brothers 
$0n,during their Lifetime, by vercue whereot he bruiked the Land, and whereby 
© he had pafſed from that Tack excepted on 3 and as the Huſband was the Pure 
* chaier of the fiſt Tack to himſelf and his Wife, ſo he might Revock the ſame, 
* being donatio inter virum & uxorem. Likeas, in <ffe& he has tacitely done the 
! ame,by procuring of the. ſecond Tack, without nameing of his Wite,to himſelf 
7 and his Brothers Son, And itbeing Duplyed,that the Tack being once Acqui- 
1 ied to the Huſband and his Wite expreſly,and ſojss #x9077 acquiſitum,could not 
1 be taken away from her, without her own deed, and it cannot becalled Jdonatio 
7 inter viruwm & #xorem, becauſe it flowes ro them bath trom a third perion, the 
Laird of Craigmiller,and ſo is not Revockable by the Huſoandz1nd althongh ic 
were the Huſbands Donation, yet it is not Revockable; becauſe. Maritss nom red- 
J Gtur pasperior per hanc donationem,(eing it is conferred to the time of his death, 
2nd ſo falls not ander that Reyocatory Law, . The Lords nevertheleſs Repelled 
the Exception and Duply,in reſpect of the firſt Reply,which they alſo reſolved 
in rhis ſame Order of Removing, to take away the Tack, without neceſſity of 
Reduction, Actor, Gilmore. Alter. Hay Clerk, 7id, for the laſt part of 
this Decifion La. Borthwick,and for this part Fanvary 17-1632, E., Landerdale. 
L Tanuary 18. 1633, E, Mariſchal, February 19, 1639, betwixt thir ſame parties, 
vis, L. Craizmiller,and berwixt them penult Fannary 1639, 


contra Eodens die,  . . 

T Na Purſuit for payment of the Sum of 60 pounds, contained in this Defen< 
dets Bond,which bore, to be all Written and Sabſcribed by the Defenders awn 
hand, And theDefender Compearing,andAlledging the Bond to be null, becauſe. 
it wanced Witneſſes, And the Purſuer opponing the 'Bond,bearing,the Bond #9 
be the Defendets own hand Writ,as (ajd is, The Lords Repelled the. Alledgance,, 
in reſpe& the Bond bore. cs be the Defenatrs own Writing, all Written by himſelf, 
Which the Lords Suſtained, without neceiſity of Witneſſes, ſeing the Detender, 
denyed not the ſame tobe his Hand-writ, in which caſe it he bad deayed,! the 
Rrrre 3 ur- 
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Purſuer behoved to approve the ſame, Actor, Alcer, Nicolſon younger. 


Gibſon Clerk, 

Areavet Inglis Relict of umquhile Alexander Donglas Macer,Parſues p,. 
M trick Bell Provoſt ot Glaſgow, as Execucor Confirmed to Femes Inglis, 
who was the Purſuers Debitor, For payment ot the Sums adebted to her by che 
ſaid Fames, And the ſaid Patrick Alledging, that the Teſtament was totally ex- 
hauſted by Sentences, obtained by lawtul Creditors, to whom he had made pay. 
ment, The Purſuer Replying, that the Detender had Iatrometted with as much 
more of the Defunas Goods as would pay her, by and attour the Goods Con- 
firmed,and which ſhe referred to his Oath of Verity fwpliciter, T he Defender 
Duplyed,that an Executor is not obliged #/#r4 wires Inventarii, and it he have 
Intrometted with any turther,the Puriuer may take a Dative ad omifſs, where- 
upon being Purſued,he will be anſwerable, The Zords Repelled the Alledgance 
inreſpec of the Reply,which the Lords Suſtained, ſpecially being referred to the 
Defenders own © th,and Found no neceſſity that the Purſuer ſhould be Put to 
take a Dative ad owiſ{,but Suſtained the Tryal thereot in this ſame Procels to 
be proyen, as faid 1s, 


La. Smeiton contra L. Seeiton, January 29. 1639. 
He Lady Sweitos Purſues Kegiltrarion of a Contract of Marriage, made 
betwixt umquhile Jawes Kichard/or of Sweiton her Son, and Rachel 
Wardlaw his Spouſe, whereby her umquhile Huſband, Father to the ſaid ums 
ubile Fawes their Son, provided the Purſuer to her Liferent of the Lands of 
meiton, va recompence of the Lands of Wallie-foord, which ſhe being provided 
unto, Renounced in Favours of her ſaid Son, for Regiſtration whereof ſhe 
Purſues Jawes Richardſon, now of Smeiton, Oye to her umquhile Husband, as 
Succeſfor to his Goodlir, poſt contraFum debitum, And it being Alledged, that 
he could not be conveened,as univerſal Succeſſor to his Goodfir, becauſe the 
time of the Acquiring of that Right from his Goodfr, his Father was thenliv- 
ing, who was then Appearand Heir to the Defenders Goodlir 3 and fo he canne- 
yer be reput, nor conveened as univerſa] Succeſſor, his Father being on Life, 
The Lords Repeled this Exception, in re{pe& of the Infeftment af the Lands, 
granted after the Contratt of Marriage, whereby this Purſuer was provided to 
her Liferent, as ſaid is, and was given by the Goodlir, to the Defender his Oye, 
with Reſervation of the Liferent to the Defenders Father, ſo that the Good- 
fir and the Father ContraQing together, to Infeft the Oye in Fie, and provid- 
ing the Father to the Liferent. The Lords Found this fufficient, to make the 
Oye Succeſſor to his Goodfir, albeit then theOye had his Father on Life, who 
wasin Linea Redz Appearand Heir before the Oye, which was Found no im- 
pediment, to exclude this Purſuit, but that the ſame ſhould be ſuſtained againſt 
theOre, as univerſal Succeſlor, otherwayes all Juſt Creditors might be fraudu- 
lenly eluded, Actor, Alter. Nicolfors younger. Scot Clerk. Vid. Merch 
23, 1636. & Feb. 23, 1637. L. Kinnaber, 


Graham contra Park and Gairdin, Eodem die. 

Y Contra of Marriage betwixt one Park, Daughter to another Park 
Burges of Edinburgh,and Wilkiew Oairdix her future Spouſe,the faid Park 
Farher to the Woman Contrafted in Marriage, is obliged'to pay to the ſaid Gair- 
din the Sum of 5000 Merks in Tocher, to which Sum the faid future Husband 
obliged him toadd other 5000 Merks of his own Money, which whole Sam 
the Husband is —_— the Contra, to Imploy upon Land, or 4nmualrene, 

to himſelf, and his ſaid future Spouſe m Conjund. fie, and to the Heirs 
betwizt them, which failzicing, the one half tothe Heirs of the FR 


Inglis contra Bell, Fanuary 24. 1639, 


— AT SPIPL.ST 
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i other halfto the Heirs of the Wife; according whereto after the Marriage, 
- Father to the Wife, having the ſaid 5000 Merks promitted in Tocher, the 
ne was lent to John Rind, Merchand Burges of Edinburgh, who by his obli» 
tion was obliged to pay that Sum to the ſaid Husband, and tothe Wife, and 
\their Heirs,and failzieing ofthem, to the Wifes Heirs, conform to the Con- 
at; this Sum being thereafter Compriſed by one Graham an Engliſh-man, for 
|Debt owing to him by the ſaid Gairdir Husband to the Wife, and upon this 
mpriſing Purſuit being moved againſt Fobr Rind Debitor of the Sum, b 
ks forelaid Bond, for payment thereof ro the Compriſery Inthe which Purſuic 
je Huſband, who was Bankrupt, being abſent, his Wife Compearing, and her 
ather the ſaid Park payer of the Tocher, where they Alledged, that the Sum 
guld not be Compriſed by the Husbands Creditors for the Husbands Debts, 
ing the Husband was not Proprietar of the Sum, but only Liferenterz For'the 
(ontra&t and: Band bore, The Sum 10 be pazed to the Husband,and the Wife in Con- 
jn2- fie,and to theirHeirs betwixt them Heretably, and Failziting of Heirs betwixt 
lew,to theWifesHeirr;whereby it 1s evident, that theWife is Fiar,in reſpeR of the 
Termination of the Security ſo Declared, and that all the Parties bas thereto 
conſented, and that the Father has provided the Money, and gave it after that 
Jnanner to his Daughter, and Sonin Law, who might affe& it with what con» 
lition he pleaſed to annex therero, and therefore the moſt that can be Compriſ- 
& by the Husbands Creditors, isonly hisnaked Liferent, feing no more'Right 
Jbſiſted 1n his PerſongAnd the other Creditor contending, that the Fie remain- 
xd in the Husbands Perſon, notwithſtanding of the Deſtination foreſaid, and 
Termination of payment inthe Wites Heirs, failzieing of Heirs gotten betwixt 
hem, becauſe if there be Bairns gotten betwixt them ( as there are TwoBairns 
iving betwixt them ) they will ever exclude the Wifes Heirs 3 which Bairns ſo 
7 gotten, if they were to ſeek this Sum atter-their Parents deceale, would ſeek it 
| not as Heirs to their Mother, but as Heirs to their Father, and conſequent- 
ly the Right muſt belong to the Husband, and not to the Wifez and it were 
2 dangerous preparative, tending to the prejudice of the whole Conntrey, if 
Money conditioned to any Man in Tocher , after this manner, werenot at the 
Husbandsabſolute Diſpolition-T he Lords Found, thatthe Property of this Mo- 
J vey pertained to the Husband, and that he had full Power and Right to Diſ- 
pone thereupon at his pleaſure, with Reſervation only of the Liferent thereof 
to his Wife 3 and conſequently, that the Creditor Grahaws, who had Compriſ- 
J edthe Sur, had full Right thereto, he al\vayes finding Caution, to. make the 
Y ame forthcoming to the Wife, to be uſed. by her, for her Right of Liferent, in 
caſe ſhe ſurvive her Husband, and Found that the Property ſubfiſted riot in the 
Wifes Perſon, notwithſtanding of the” Termination thereof foreſaid, that it 
ſhould be payed to her Heirs, failzieingof Heirs begotten betwixt her and her 
Huſband. A@or. Advocatus & Stuart. Alter. Nicolſon, Baird & Jobnſtoun. $cot 
Clerk. Yid. November 21. L. Kinblakmomh., June 28. 1637, Galbratth, July g. 
1630. Peitch, Feb. 4. 1643. Luitfi, ls 
| La. Weitmuirland contra La. Hume, Eodeme die. 
an AdQtion betwixt them, wherein., Litisconteſtation made, and ſome 
| baNorc of the Summons -was admitted tothe Lady Weſtmmuirleyd her Pro- 
bation, . which were Found only Probable, either by Writ, or Oath of Party, 
2nd at theTermAfſigned far Probation, the Purſuer producing incident Dili- 
gence, tor recovering of the Writs, whereby ſhe would prove, the Defender 
' ked Inſtruments thereupon, and Alledged, that ſeing the Summons was 
probable, and ſo Found, ether by Writ, or Qath, that now the Purſuer ſhauld 
make her EleRion, and declare by what manner ſhe will prove; after which. 
Declaration, that it might be Found, that ſhe could cot varie again, and there- 
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fore ſeing if ſhe uſed the Incident, which was an EleCion to prove by Wrix 
that ſhe could never be heard thereatter,to refer it to the Lady 4umes Oath,c 
tocrave her Oath. The Lords permitted to the Purſuer, ro make her EleQtion 
whether ſhe would prove by Writ, orby the Parties Oath, and having choſer 
any one of them, the Lords Found, that ſhe could not be heard, to return tc 
the other; ſothat if ſhe uſed Incident Diligence, and took Terms therein 
ſhe could have no Liberty to crave the Defenders Oath, albeit ſhe were pre 
ſent at the Bar. And which the Lords declared, they would ever obſerve in al 
time to come, to cut off that delay, whereby atter long and many Terms delay 
it has been uſual, after all the Terms were run out, co refer the Matter, for 
which the Incident was uſed, to the Parties Oath, which the Lords Found,that 
they would refuſe hereafter, as a thing als unreaſonable 1n this Caſe, to be 
granted, as it were againſt Reaſon, if the Matter were referred to the Partie 
Oath, and Sworn, toſuffer Writ to be produced to prove the ſame, and tolm 
pugn the Oath. Actor, Nicolſon, cHowat & Hog. Alter, Advocatus & $;nart, 
Gibſon Clerk. 


Bel{contra Wilſon, penult Fanuary 1639. 
Ne Bell having Charged W:lſoz tor paymentot a Sum, contained in his O. 
bligation, who Suſpending, that the Bond was null, he at the Subſcribin 

thereot being Minor,and having Curators,who has not conſented eherero,which 
being received,and Found Releyant by way of Suſpenſion, he produced his A& 
of Cu:ato:y,anddefired a day to prove his Minority, And the Charger Alledg- 
ing, that the A@ot Curatory contained in the Body thereof, that the Minor 
was at that time of the chuſing of his Curators paſt 16 years compleat, whereby 
the time of the date of the Bond, it appears clearly he was more than Major,And 
theother Anſwering, that notwithſtanding of thatAſſertion,which if he made ir, 
he was then alſo Minor,and could not know his age, and was it not pertinegt to 
the Judge and Clerk,to inſert any ſuch Narration inan AR of Curatory, that 
yet he might be heard to prove veritatem rei, and that he was Minor the time 
when the Bond was Subſcribed, The Lords Repelled this Alledgance,and Found 
that the Minority might be proven, notwithſtanding of the Afﬀertion contain- 
ed in the Ac of Curatory, which it it had been true, he would have been Major 
when the Bond was Subſcribed , and the ſaid Declaration contained in the AQ& 
was not reſpected. 


L. Craigmiller contra Chalmers, Eodems die, 

He Laird of Craigmiller Purſyes Removing againſt Margaret Chalmers, 

Reli& of umquhile Mr, Gaviz Nizbet, for Removing from the Lands of 
Little- France : And ſhe Defending, that ſhe bruiked by vertne of a Tack, Sec 
to her umquhile Husband and her,during their Lifetimes,by umquhile Sir George 
Preſton of Cr.aigmiller, Whereto it heing Replyed , that this Tack could not 
defend herjbeing donatio inter virum & uxorem,and To Revockable by the Huf- 
band , and which was alſo Revocat by him, .in (o far as he after the date of this 
Tack, accepted another Tack from this fame cAuthor, Set to himſelt for his 
Litetime,and atrer his deceaſe to anotherperſon,during hisLiferime,not making 
any mention of the W-oman, whereby 'it isevident,that it was not Yhe Huſbands | 
will, that his Wite ſhonld braik the benefit of this prior Tack. The Lords Su- 
ſtained 'rhis'Exception, and Found, that this Tack was nor Revock{ble,neircher 
was the Wite-prejudged by this poſterior Tack, Acquired by her Hnbant-- Fer 
albeit-it was Alledged, that the Acquiring of this Tack, ved in Law tohe 
preſumed a Donation made'by the Huſband, andtheWite cannovbepreſumed 
to have had any Means for Purchafing thereof, ob evitandam po tarpis 
queitus,"fo-chat the Huſband behoved ro be repure the Purchaſer chereofy rs | 
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it this was not reſpected, ſeing the Tack was a Deed immediatly lowing from the 
Setter,to her Husband and to her, and by the inſerting of her Name as Liferen-« 

| rer,after the Huſbands death, the Huſband was not made thereby pawp#7ior,gnd- 
the Law permits ſuch Denations,and ſuch as are given ad vim & [uftentatio-. 
nem #x071s ,5 this is,and therefore was Found not Revockable, &Ror. Nicolſon, 
Alter, Hay Clerk, Vid. Decemb, 21. 1638, and February 19, 1639, be- 
twixt theſe ſame parties, | BW \ 


Cockburn of Chonſlie contra Trotters, Eodem die, At: =] 
Mquhile Zyel of Staripeth Setts in Feu his Mila of Daxce,: for payment of 
LU: yearly Feu-duty of-certain ViQual,to one Moneylaws, which Feu-duty is 
thereafter Wodſer to Cockburn of Ryſlaw, who thereafter Diſpones, 
ſame to Cockburn of Chouſlie,who obtains Decreet againſt Alexander nd 
James Trotters, who had Comprilſed the Feu of this Miln and Sabie from Mo- 
»jlaws,for pay ment of the bygone Feu-duties which were owing; which Decreet 
being Suſpended, and Reduced, that the ſame could not have perſonal Execu- 
tion againſt the Compriſer, who wasa ſingular Succeſſor, for any years preceed- 
ing his Occupation and Poſſeſſion of the Miln Compriſed. The Lords Found, 
that theCompriſer being a ſingular Succeſſor, could not be holden per/onali a@io. 
me, to pay the Feu-duties acclaimed, of any years before he camein Poſſeſſion of 
the Miln,but fince the time he was Poſleſſor,& ſuſtained the Sentence perſonall 
for all years ſenſyne againſt him, without prejudice of the Parties Ation againſt 
the Ground, alſo for the ſaid bygones, as accords. And there being another 
Reaſon of Reduftion,founded upon a Bond granted by the ſame umquhile Ly- 
el] of Stanipeth who Feued the Miln, at the time of the Feu granted to this ſame 
Monylaws, whereby he obliged him to lead the Miln-ſtones to the Milo, when- 
ever he ſhould be required ; and ifhe did it not, he ſhould loſe the Feu-duty of 
that year 3 which Clauſe of the Bond, the Maker thereof held as if it had been 
Ingroſfd in the Body of the Feu, which he confeſt to have been omitted out of 
the Feu, by the forgetfulneſs of the Writer thereof, albeit it was then accorded 
to have been inſert therein betwixt the Parties ; and he Subſamed, that he had 
required this Succeſſor to the Feu, who had failzied,and conſequently he ſhould 
de aſſoilzied for payment of all the years Duties wherein he was required, and 
failzied. The Lords Aſſoilzied from this Reaſon, becauſe they Found, har this 
wasa Bond extra Corpus Juris, not inſert within the Body of the Principal Feu, 
and ſo could not bind a ſingular Succeſſor in the Right of the Feu : Albeitjt was 
Replyed, that it was done at the time ofthe Feu, and that the Patty had confelt, 
that it ought to have been inſert inthe Principal Feu, Whien it was made, and 
ſomuſt be repute pers ContratFus,being pattum incontinenter adjeFum,which was 
not reſpeRted by the Lords. Aﬀtot. Nicolſon & Trotter. Alter. Stuart & Craig, 
Hey Cletk. Yid. Feb. 24. 1632. Biſhop of Galloway, Vid. for the lalt part; 21 
July 1636, King. 25 July 1643. La. Sinclair. | 4 6 
Dunda(s contra Goodlirs Executors, January 31: 1639, -, . .. 
Eorge Dundaſs, Oye to the Good-man of New-Liſton, purſues the Executors 
of his umquhile Good-fir for payment of 500 merks,left to him in Legacy, 
by his Good-ſir, by a Codicil made after. his Teſtament, bearing this Legacy - 
ind the Defender quarrelling this Alledged Codicil, as not ſuſficien t to give 
tim Right to the Legacy, in reſpeR there was a perfeRed Principal Teſtament. 
tearing rio ſuch Legacy 3 and thi? Note made thereafter, is but a Teſtificat 
made and Subſcribed by Mr. Jobs Boog, Miniſter of the Paroch, wherein the De- 
hunt died, which isnether Subſcribed by the Teſtator, who could Wrize,nor. 
by the Miniſter in his name, and at bis command, ' but is only given our ur 
the Foxm of x Notrars —— all Formal Solemnities w_ 
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ſite to Ats Teſtamentary, to which the Law only Priviledges Miniſters to be 
 Nottars. Attour, the Proceſs caqnot be ſuſtained, except all the Legatazs in the 
Principal Teſtament were called thereto. Thir Alledgances were Repelled,and 
the Codicil Suſtained, being in Subſtance and Matter found gpad 10 1t (lf, and 
no neceſſity was found to call the reſt of the Legatars, 


Hamilton of Braowhifl contra Lewder, Feb. g. 1639. 
Ne Lawder being Debitor to ſundry of his Creditqrg,vn devers Sums of Mo- 
ney, and to Broombilbs ſelf, in a little Sum,which he had payed for Lay- 
der, as his Cautiorver 3 The Right of all which Sums being acquired from Law- 
der's Creditors by Broowhill, he upon Aſlignation to theſe Debts, and for his 
own,Compriſes Lawder's Lands;which Compriſing being near at expiring, Law- 
der Intents an A&ion for Compt, Reckoning, and Payment againſt Broggybil, 
that after Compt be may be ſatizfied of his juſt Sums, and (o the ſaids Lands may 
be declared freed of thatCompriſingzjn thisARion it being controverted 'asLaw- 
der Alledged,that be ought to be fubje& to pay no fyrther $ums,but ſuch pnly as 
were Deburſed really by Broombill tg his Creditors for their Rights; for ſcing 
he had unneceſſarly bought theſe Sums, and the Rights thereof from hjs Credj. 
tors, and had needleſly and unkindly come in betwixt him and his Creditors, 
with whom he might have tranſated upon more eafte conditiqns, it were no 
reaſon that therethrough he ſhould take advantage,beyond that which he real. 
ly and truly Deburſed, ſing he way content to pay him what he had truly pay- 
ed therefore, with the Annualrent thereof, ever fince the time ofhis Neburting, 
The Lords Found, that they cquld not in Law compel Broombill, to receive no 
more than he payed to the Creditors; for it they had Diſpaned their Debts to 
him fornever ſolittle a Sum, or had pilred the ſame tg him for nathing,the Af 
ſigney could not be urged but at hisqwn pleaſure,to remit any part of that which 
was a juſt Debt owing to the Cedent. And it being alſo controverted, if Broog- 
bill hould be Comptable for the Maills and Duties of ſych part ofthe Campri. 
ſed Lands, as was Tennent-ſtead, and Occupied by Tennents, the time of the 
Compriſing; and thereaftes were given aver by the Tennents, and lay Waſte; 
ſeing Broowbif{ Alledged, that by the AR of Parliament 1621. ancnt Campri- 
ſings, the Compriſer is not holdento Compt for any more Profits of the Lands, 
than wherewith he aCtually intrometted, and is not Comptable for any thing 
wherewith he may Intromet, far leſs can he be Comptable for that which was 
Waſte, not in hisdefault, but by the Tennents over=giving and deerting the 
Room. The Lords Found, that ſeing after the Campriling, the Ragm was Las 
boured by Tennents, who had a Tack for endurance of mo years than theſe 
years controverted, and ſtanding yetunexpired z that the laying waſte of the 
Rooms, and giving over of it by the Tennent, ought not tg prejudge the Ne- 
bttor, but that the Compriſex ought to be Comptable therefore, ſejng after the 
overegiving, he ought either to haye Laboured the Roorg, ar Set it to ſome 9+ 
ther Tennent, to the beſt advantage he might, and done thereip, ag bowns Pater. 
Familias fecifſet in re ſua,or elſe he ſhould have made fome Intimagion to the 
Debitor, and required him to provide for the Room, and gjven way to him tq 
make uſe of it, for his beſt Profit, if the Compriſer had not been will g io make 
uſe of ithimſe}f,butdoing no Ptligence to make Profit of the Loney eſe years 
when it was Waſte. The Lords Found, thatnotwithſtandiog of the 


| 
AT of Parl. 
which met not this caſe, the Compriſer remgiged Comptable, Ator, Howe? &c 
Sardilands. Alter, Hamilton, Gibſon Clerk, Yid, x1 Feb. 1636. L. Babvie, &c, 
L, Craigmiller contra Chalmers, February 19, 1639, | © 
N the Aion of Remoyigg, Purſued by the Laird of Craigmiller againſt Chats 
mers, whereof mention 1s made, Decemb, 21, 1638» Hb FIG hy 
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the Purſuer paſſing from: the firſt Reply, which he then proponed for E- 
kiding of the Detenders Exception (which Reply-bdre, that rhe Tack Excepted 
jw #45 Set by him, who was only Liferenter') and inſiſting only upon che: ſecond 
Reply, wiz ( that che Tack was. donutio inter viturrs wxorems,s Which: was 
tevocked by che poſterior Tack, accepted trom Craz miller.r0 humielf doring 
bis Lifetime, wirhout mencioning his Wite) 10 Fortificacion-whereot, the offer- 
« to prove, that this .Detender the time of the acceprtation by the-Huſband, of 
the poſterior Tack, Renunced that firſt Tack, which Remiaciation' being ſome 
my miſcarried,atter the death of che Huſband,or Incromerred withiby his Re»: 
jt, who-might have pur the fame our ot the way, . he offers to-prove the ſame 
by one of the Nortars, who is yer on. lite,who-Subſcribed the ſame forther, whois 
i perſon withour all exception; wz,.Foha. Bannantine; Clerk tothe FaF#ices, 
ud alſo by her own'Brother , and which being ſo joyned'to the former Reply; 
ought to be Suſtained, ſpecially ſeing by and/attour- che/Lands of chis Tatk,rhe 
Huſband hat provided the-Defender to fix. Chalders of Vieualyearlyg-and the 
Annualrenc ot 12000 merks, The Zofds not the leſs Suſtained the xceprion, 
zotwithſtanding of che. Reply, and Found, char this Tavk,: ſpecially being! 4c- 
quired by.che Conceffionot third Party, .and nor direly fromthe Haſband, 
was not ſach 4 Dooation as fell vnder the Prohibition of the: Law;- Prohibiring 
Donations #nrer-757 vm &' wxorem, tor by:this'Donation the Husband was por 
Meaperzorgand iſo Donations, 'wh ich are conferred ro-rake beginning' after the 
deceaſe of the Granter; are not prohibite in Law, :concerning:the-Donationsbe- 
wixt Hiiſband and W ife,” and Found that the Reli&s Renunciztivn conldinor 
de proveri;-bar-þy. Writ, or. Oath'ot. Party. allanerly, Aor,- Nicolſon, Alter, 

' HayClerk; Vid. penult Fannary 2639, berwixt thir patties! .* © 
ERIC i £7 Fleming contra Robertſon,  Eodems Hite, 1:00 21th ?:\ 
Mquhile Robert Robertſon. Infefts-Fohu 21 duff in ah Annualrent of $0? 
Ch::ipqunds;- to be uplitted:our of his Lands of Bef6eaban, wherero Flaming 
sconſtirnreAſﬀfigney by Medvf, who both deſires the Ground of the ſaidsLakdsto 
be poyndeq:theretore,& another Robertſon compearing,&Alledging, that he was 
latetr ingheLands of Leedgreen asPrincipal 8ccheſeLandsLybelled in ſpecial wars 
rndice thereot,and that long betore che Purſyers R ighr;and from the ſame:Aus 
thor, Likeas,after the ſaid Intetemenc, their ſaid common: Author and: this De= 
fender, . betore tbe Purſnets Righr Tranſaed-alfo rogerher, that the Diſponer 
hould retain che principd} Lands, andthe. Defender the'Wartandice Lands, and 
either. of them ſhould: reſt» ſatisfied thetewirh, -contorm whereto 'rhe-Detender 
has eyer-btniked the warratidice.Landsthefe 14 or 15 years bypaſt, andthe An 
thor the Principal, and ſo the Purſuer cannot ſeek Poyading of. thirLaods Ly- 
belled, .The Lords. Aepelled.chis Alledgance,tor.chey Found, chac the Defen- 
ders Intettment ot the Land in, V arrandice,cquld be.no. impediment to the,com- 
mon, Authay to g1v<,nor to the Pyrſuer.to receive an Intetrment. our of che, Wit 
randice Lands. V hich;.n'e:tmepe; the Lords Found effeual,.r the 
aid warrandice J.and,nogwichſtahding, of the D-tenders Lntetemenr chereof,graq- 

ed ro him in Wartandice, of. chePryicipal Lands Diſponed,ay and.whileþ 
efledin the {ajdPripcipal Lands diſponedyand! CtheTrank- 
ally þeing, Alledged yo, he verbal, . and nor. offereg ro beproven-c0 

Wri ),, was ng impediment co the Purſyer,to bruike valiqely che 
he ad Aanualrenc out of the. ,ands toreſaid, Diſponed in Warrapdite, 

ye EAHipient, to have recourſe,to-the; Principal-Lands dilppagd:40 

ng of che. Alledged TranſaQion, ,.....+ ..-;. 1057 ne | 
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vours of the Purſuers Father, Henry Erskin, Son to the umquhile Ear],where. 
by he obliged him and his Heirs to Infefr the ſaid Hery and his Heirs (with Re. 
ſervation of the old Lady Mar , the ſaid Henry's Mother, her Lifetenrt of the 
Lands)in the Lands of — and Aryekeip,ahd becauſe the Defender had 
Sold the Lands, the ſaid Lord Cardroſs, ahd the Lady Mar for het Liferenc, 
Purſues for the ptice of the ſaids Lands, and Avails thereof, and for the yetrly 
Duty thereot,{1hce the date of theBond, And theDetenderAlledging, that fince 
the date of the ſaidBond,the gmquhileEarIGranter of theBond, had given faciC- 
{aRion by Infefring of the ſaid umquhile Henry in far mote Lands, of fat grear- 
e Avail;by a quadruple wotth than the Landsof this Bondy W hjch being done 
by the Father co the ſame Sbn,to whom cheBond was givenzand the ſaid Bond 
Lybelled, bearing, tobe granted for Love and Favenr, mult be Found an Imple« 
ment of the ſaid ptior Bond,and ſo muſt be a Lideratiotito the Heirs of the graq» 
ter,of the. Force and Effe& of che firſt Bondy fot in Law Debitor nunquam jr a+ 
ſninitar donare quamdin eft debitor, ſpecially ſeing the umqubile Ear! bimſelt wit 
Poſſeſſorgand had the Bond lybelled in his owh hands, the time of his decrafe, 
and.the Pprſuer cannor qualifie, that ever che Bond 1ybelled became his Eyidenc, 
or was delivered to him before the DefanRts Deceaſe;who lived more thagele- 
venyeatsafter the making thereof, Likeas, the Cardroſs, Mother to the 
Puumyning Examined by the Zvra-r;ſhe confeſled this ſhe recovered the pox] 
fince the Earls Deceaſe, maker thereot, by payment of 2006 Merks theretore tg 
an mediat perſon,who would not declare to her in whoſe hands thac Bond had 
been, and to whom-the Money ſhould have been payed therefore : In reſpe& 
whereof the Defender Alledged, thac Abſolviror ought to be grantedtrom this 
Purſuit, both for all the years bygone; acclaitned by the Lady Adter,vs Litcren- 
trix, ſince her Huſbands death, and alfo for payment of any price of the Land 
Sold fenfine by the Defettder. The Lords Repelled the Exceprion,and Found, 
that this prior Bond was tor taken away by thee poſterior po g_nnd by 
the Father thereafterro that ſame Son, in whoſe favours the Bond was gives, 
ſcing the laſt Secutity made no mention that it was £ for expreſs Sari(- 
faction of the firſt, 'and ſothey wete Found both co z BuetheZod AG 
ſoflzied the Defender from all bygenes 2cclaimetl by the Liferenrer, preceeding 
the:date hereof (being fred#xs NT ———_— Y And alfo Found, that the De- 
fender for the Heretors and Liferenters Security and Intereſt in rimeroming, by 
their wanting of theLand,ought to.have'the price of the Land which rhe Detew- 
der had received therefore,ro be payed by him. ro:thetnat #hitſonday nexc, and 
for thewhich the Zords Decemed, Adtor, S407, Hope & Baird. Alcer, Nitol- 
fou & Primroſe, Hay Clerk, SUN jo »ff2 1412 
- | Role coritre - February 22.1639. _ 

J #mey Rube having CortpryſRdfroim Heme WMinor;che Laid of 

forſome Money owitts ro Him, which Lands being defired to be Rypett | 
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by vertie of an OrderofRedemptivh, fed in mathe vfthe Minor. by his Yarors; 
which Order and ARion Tarented thereupon, being putfed, Ro ohed arr the 
Expyring 6ffeven yetrs,fibſequehrtorthe Cortiptyfing, and befott 
ateining to the #24 bf 27 yetrs, 21dſo'divers years" 
Yoeſtion®berwixethe Cottpryter tail the Minot, 

H&E? frotild tte pſnte ihe 
the Lids 'were' #fd*he ortindry Amivatrent of che 


ed in Tziv,t the Mitiot Alle35cl they thonld be, tt of thi 
ns, anent Coth lee , Pet het go Minors 
to cem 


Compryfed Lands, rhe Right of Reverfioa whereofis cofipetent to 
-them v2.1] times whin the ape of wn by payinent Fete prafl uth, 
and Annualcent, as faidis, Likens,this Redemption Pu eage of 
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| have by that AR, except 


time of Redemprina ,which is Declared by = AR, not;tojup again 


" the years of 21 years; and 
'Qor, Advecatas 8 Alters Nicelſon & Craig, Gihlas Clerk. Yid, Fan: 
= 15,1624, Viſcount of An»endand the agher, Caſes there, 
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Minozity. Aod the Compryſer ing, that a 
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permits to Minors the benefice of Redemption of Compryſtd Lands - at any 


time within their Minority , - yet that At exprefly that afrer the ex- 
pyring of the ſeven years ſubſequent tothe Comprytnga,.. —_ = Minor 

may Redeem the Lands at any time wicthimhis Minorieg 

ſer has Righr co the Duties of the Lands inthe Compryling,otl alb che june my x Þ 


ſequeatto the firſt ſeven years, and interveening before the Redemption z and 


a offer and Cenfignation of the Annnalcent, {atisfiesnot, Andthe otherRe- 
ply ing, that the A@ provides, and can have no other 1 eration, but that 
inors may Redeem at any time within their Minority,ia that ſame manner as 
Majors may Redeem, within the timeallowed to them in Eaw,vic- within feven 
years, within Which time they are not holden to pay to Majors any. more but the 


 Annualrent : And although \the AR of Parliamentappoincs the Mails and Du- 


ries of the Lands Compryſed from Minors, of the years ſubſequent to the firſt 
ſeven years, and interveening to the years of Majority,tq pertain to the Come 
pryſergyer chat is only Statute and Appoinged, in caſe Minars Redeem not in no 
year before their age of 31 years, and isſer down fora Penalty j ;n caſe of Failzie, 
and to Redeem Garing 2 | the years of Minority, ; to the which caſe the 
words of the A& are expreſly limited, and canner thole agy.octher Interpretati- 
on, Likeas, it were Taiguiy top to prejudge Mage of theig i Jerare, which sbey 
erethe Failzi z is dogs not in-this cafe, (The 
Lords ound, that by this AR of mlzmeptg] eres no further een naned 
ro Minors, tore than they had before the of that Ac,qxceptonl deny ; 
u- 


the time of their Minority;, but char they may Redeem Leong 
time withja the yearnol bs years: But ip Rates ey Redecm nary 


the fey ever Ne = (albeit they Redeem therafiar, ad vans 


of 2t of the Duries of the Lands tor the years alter the a 
fore the time of the Redemp npcen ont  perjgingeo: >the Comgryſer that the 
Minor ſatisfied not te Tes d Minde of the At.by: piche ah 
zod Annualrents; and fo = Puties oh the Afeby pajingyit ggcrveening Years 
ro pertain to the.Compryſer,ang not to the Minor,zlbeit heRgdeemed tar within 
Found that the AQ ought tobe ſo Incerprexed. 4- 


Fohnfon contra Forbes, Eodens dhe, -: 


| R bers Fahnſon Sers in. Tack for five:years, the Landsof- 0. hank 


Forbes, wherein the aid Robert For is obliged a4pecial Clauſe, To 


Faltare his maple Grods upon the [eids Lands yearly, during tht fald ſpate, and to 


&, and Stables, and to hold the Thatch within the 


bold his Goods withis the Byr 


Town, aud tomatethe whole Gooding within the Tows, Ranges Fr - or of fort, 


and in taſe of failzic, to pay 100,.Pounds, upon 
obtained Decreer before t mg Sheri of fhrdexs for 
nal 1 op Hhorho 


_ The Lords Fo 
Probation To the ES 


þ of the ſaid 106 


bur the fifch arrolrhePe 
EE the Tack an9Sulpende 


-_ Eh Mee horn > reſt © 
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Pounds, notwithſtanding of the Sentence given againſt the Party compearing, 
2nd a Sentence of the-Lords upom-an anterior Suſpenſion, where the Lettersiere 
found orderly-proceeded for the whole, 
Muſbet contra Dog, Penult February, 1639, | 
Ne M»ſpet being ſerved Tutor lawful to his Brothers Bairns, Tranſas 
() with Elizabeth Dog, Mother 'to the Bairns, and ſhe obtainsa FaQtory trom 
him, for which ſhe by the Mediation of ſome Friends, obliges her by Bond to 
pay him 3000 Merks, which the (aids Priends appointed her topay, upon the 
which-Bond ſhe being Charged, Suſpends, that it was given ob jurpem cauſa, 
+, For Selling of his Office ot Tutory, or for granting of a Fatory, which 
is equivalent, the FaRory beirig made for Suins payed therefore,and which muſt 
tend to the prejudice of the Bairns, and therefore ſuch PaRions ought not to 
be allowedin Judgement, but are reprobat in Law, and although the Conſear 
of Freinds was obtained to the'faid PaRtion, yet that ought not co give warrand 
to a PaQtion notwarrantable in Law, ſpecially ſeing rebws integris the Suſpend- 
er Renounces the FaQory, arid is content to Kepone the Charger to the (ame, 
and tohis own Adjminiftration.' And the agp/, a: Anſwering, that it isnot now 
time-to offer toRepone, after ſo Jong time, there being more than two years 
and an balt, fince'the date of his Tutory, and where this. Bond proceeds upon 
Decreet Arbitral; done by Friends, mutually choſen, betwixt the Parties, .and 
being done by a Woman, who ther was Major ſciens Prudens, ?r4 ſens © Yolens, 
and upon her gwn earneſt dealingzthere neither being Violence nor Fraud uſed 
apainlt; her foFdoing thereof; | for albeir the Office of Tutory may not be (old, 
yet-thereisno Reafoninor Law,* whith prohibits a Tutor to make a Factory, 
andtg'Dranſatt with the FaQor forthe ſame, and theretore he Alledged, that 
the Reaſon 'was har Relevant: The Lords Found, "that this Tranſation ought 
not'ts be-ſuſt4ined.in Law, being of the nature of turpia peFsz which are re- 
probat io Law; and whereby ſuch PaRtions aredeclared to be unvalid, to pro- 
duce any Action upontheſame'y'arid althoughthe condition of the Padtiqn was 
made,ndr-for 84llingtticOffice of FitoryzBut for conſtituting of the Mother of 
the Bairns to-be' FaRtHx iti tHe Office , and that it was allo done by the Advice 
of the Bairns Freinds 5 yerit w& Found to Be unallowable in Law,ſcing / was 
granted for ſo greataJam,v/2.3000Merks,which behoved to come off thePupils 
Eſtate, —_ behovedr6 be to, their prejudice, and fo ought tohe 
rejeted ; for the Lords Found, that although a Tutor might make a Fidor, 
yet to conſtitute one, for ſuch'a Lucrative Cauſe to himſelf, could nat be ſu- 
tained, for-it were-more to'beſuſtained in Law, for'the Tutor to give tealan- 
able-allowance 10a Fattor, for fatisfationothis pains; and asthe ſame ſhould 
merit, - then toſella FaRtorys which evidemly rendsto the Pupils Lefion, there- 
fore the Letters; and Charges upon that Bond wereSuſperided Bapliciter, it bes 
4ng-confeſt; that'the-Bond was given. for that-Cauſe, ARor, Primroſe, Alter. 
- Dunlop. Hay Clerk: - | = OL YC 3 RSUET 5h NE BER 
 - + ” Oubatt contra) Barclay, March 6, 1639 
BY a Contra& berwixt umquhile Johs Urquhart, Tutor of Cromarty, and um- 
+ Barclay” of Towie, the Laird of Towie, having ,Woglet to the faid 
Jo Urqubert; eertain Lands bearing aClauſe,7hat notwithſtakding of the Wod- 
fet,1 hz" Debx#or ſhow Id be obliged fo pa the Sum upor the Requiſition of 60 dayr3 
A v/the which: dticiatt, the'umqu il Tutor makes Jobs Qrgquhart, Son hy. be 
LIDEEES Affigney," who, according ro'the Corit 
+ ofthe Futor 


i 


* - 
* 


ne n Conitrad, after the deceale 
; arclallo after the death of the umqubile Laird of Tyme, 

eothe Sir and Accir of the faid Debiror, hebeing at thattime 
d Ret d Heit, tipon'the ſaid ContraQt, to make payment, conform 
. | ONT JUOTT,"' {LY wa | OT to 


” - : 
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othe Contraft, which R equiſtion is made to the (aid Sqn, and Heir, he being 
hen Minor, and to his ] utors and Curators gengrally , whigh Contrad is 
hereafrer Regiſtrat by the ſigaey, and Charges railed chepeuppn, and Su- 
pended 3 In which Suſpenſion, it being queſtioned,that che Requilition could 
wt be ſuſtained, being mage by the Afligney to the Heir of the ebitor, after 
4 he Deceaſe both of the Credizor and Debitor , and the Contra then nat being 
"5 Wicgiſtrat , which oor being Decerned, nor Sentenced, at the Cedentsinſtance; 
mM Mix Cedent could not in Law, make any Requilition, which cauld beefeRual, 
= tefore he had recovered Decreet. And allo he Alledged, that by no priyat War- 
'© Md could this Party have Power to make Requiſition to the Defenders Tu- 
”% Mirand Curators 3 But he ought to have purchaſed Letters gf the Lords, giy- 
l ng Warrand to require the Minors Tutors and Curators, whjgh got bring done, 
ſt the Requiſition cannot be ſuſtained. Thele 4lledgances were both Repelled, 
and the Lords Found no neceſſity, that the Contract ſhould be Regiſtrar at the 
Aſligneys InRancegbefore he cou)d require,ſeing it wasRegiſtrat at his Inſtance, 
2gainft the Suſpendex,as Heir to his Father paſſzy2,after that Requilition,and fo, 
which the Lords Found, might bedrawn back to theRequiktion;and alſo they 
Found that there was no neceſhity to have the Lords Letters, in ſupplement, to 
WarnTutors&Curatoss;but ſuſtained theOrder,and yet it is uſual in ſuchCaſes, 
to obtain Letters,to warn the Tutors andCurators of Minors,albeit it was Fognd 
not neceſlar, or if it ſhquld be omitted, that the Omiſſion ſhould anyll the zxe- 
quilition, Actor. Nicolſov. Alter. Baird. Vid, December 11. 1638. Finlaſon. : 
Sir James Stuart contra Hary Gordon of Kingſiair, Fodem die. | 

N a Reduction of an Infettment granted by Sorbie to Kingſtair,of the Mila 
of upona Keaſon, that the Purſuer had lawfully Compriſed the ſame, 
before the Infettment and alſo that he had Tnhibit, before the faid Infeftment, 
Sorbie to Sell and Diſpone. The Defender Alledging, that the Warrand of the 
Inhibition ought to be Produced,before he could be compelled to Diſput upon 
this Reaſon of Inhibition,that he might ſee the Ground thereof; And the other 
Anſwering, that he Joyned with his Inhibition, the Reaſon of his Anterior 
Compriſing upon the fameBonds,whichare theGround of hisInhibition, and the 
Comprifing being produced, which is a Sentence, he needs produce no more. 
TheLordsFound,that ſeing theParty infifted not upon theReaſon alone, which 
was Founded upon the Compriling, but Joyned therewith the Reaſon upon 
the Inhibition, as a Conjun& Reaſon, that he ought toproduce the Warrands, 
whereupon the Inhibition was raiſed, that the Defender might obje@ what he 
may lawfully ſay againſt theſame,ſeing the Iahiþition,and not theComprifing, 
was the main and ſubſtantial Part of the Reafon of Reduction, which Appear- 
ed to add Relevancy thereto. Ator. Stzert & Nicolſon. Alter. Gilmore, Scog 


Clerk, 


L, Scotiarbet contra Boſwell, Eodeme die. 

He L, of Scotf#arbet Purſues ReduQiion againſt Wiliaw Boſwell, for Re+ 
ducing of a Contra& of Alienatjon' of the Lands of Pitodrie, made by 
David Boſwell, to the ſaid Wiliew Boſwell Defender, Redeemable upon pay- 
mentof 10000 Merks, with an Inhibitian Served by the ſaid |iliam, upon the 
faid Contra, the Reaſon was founded upon a Diſpoſition of the ſaids Lands, 
Irredcemable, made by the faid David Boſwell ,' to Henry Manld of Melgnas, 
who was Infeft, and which Henry had Dpened oli io'C John S$cot Par- 
fuer 3 and the Defender Alledging againſt this Reafon, that it was not Relevant, 
ſeing both the Purſuers Right, and his Authors, are' after the Excipients Con- 
may and Inhibition : And fo as the ſamen are in Law, good grounds to Reduce 
the Purſuers Rights Lybelled,ſo muſt they be found g grounds to Eleid this 
" S8ff(f 4 4a. Reafon, 
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Reaſon, The Purſuer Replyed, that albeit the Contract and Infeftment, grant- 
ed to his Author, be after the Defenders Contract and Inhibition ; yet there 
was an anterior Contract, preceeding the Defenders Contract, and Inhibition, 
by the which the ſaid David Boſwell Sold to the ſaid Hemry Manld the (aids Lands, 
and the poſterior Diſpoſition of Selling of the ſaids Lands, albeit done after the 
Inhibition, yet the ſame Depending upon that Contract, which preceededthe 
ſaid Inhibition, the ſaid ſubſequent Infeftment granted thereafter, andContrag, 
ought to be drawn back to the firſt, and the Interveening Inhibition cannot be 
found any Impediment to have ſtayed the Acquiring of the ſecond Right, De. 
pending upon the firſt, and made conform thereto. The Lords Repelled the Al. 
ledgance, and Found,that the Interveening of the Defenders ContraQ and [n- 
hibition, betwixt the Purſuers Authors firſt Contra, and before the Purſuerg 
Authors ſecond Contta@, was no Impediment, but that his ſaid Author might 
lawfully perfe& the Contra®, after that Inhibition, ſeing the ſame Depended 
upon the prior Contract, before the Inhibition, And that the ſecond was made 
according to the firſt, and for Implement thereof. Actor. Advocatus, Alter, 
Gilmore & Sibbald. Hay Clerk. 

L. Kilcadron contra L. Balgilſo, March 8, 163g. 
He L. Kilaldron, and his Spouſe, having Charged the L. Balgillo, for 

payment of theAnnualrent of 4000 Merks, adebted by him to. Kilcaldron 
his Spouſe, conform tothe Bond granted to her, and her Daughter, gotten be- 
twixt her and Mr. Hezry Duncan, her firſt Spouſe in Fie, he Suſpends, Al- 
ledging, that Kilcadrons Spouſe to the Wife Literenter, is owing to him for 
greater Sums, and he is content to compenſe pro tanto, The Charger Anſwer- 
ed, that Compenſation ought not to be admitted, in reſpect that the ſaid An. 
nualrent Charged for, isdeſtinat by the Husband, for the Wifes Aliment, and 
ſhe has no other Meanstolive by but by this Sum, neither of her own, nor by 
her preſent Husbandy and it were againſt Conſcience and Juſtice, that her 
Means ſhould be taken from. her, which ſhe has from her prior Huſband, for 
payment of her ſecond Huſbands Debt, and that her (elf ſhould arve for want 
of Means of Life. The Lords Found the Reaſon of Compenſation Relevant, 
notwithſtanding of the Anſwer, and Found that the deſtination of the Sum Ly- 
belled, made by the Husband to the Wife for her Aliment, could not hinder the 
Compenſation, ſeing neither was this Deſtination allowed by any Judge to be 
Alimentar,nor Found to be ſo, neither bore the Bond, whereupon the Charges 
were raiſed, that the Sum was deſtinat, and payable for Aliment, ARor. Bay- 
cley. Alter. Mowat. Fid. July 4. 1637. Tennent contra Fythie. 


Stirling contra Cunninghame, Eodem die. 


—— Cunningham being obliged to pay 200 pounds, to Andrew Stirling, 


Brother to Captain Stirlivg, to the uſe and behove of the ſaid Captain, up- 
on the Regiſtrat Bond,he Arreſts in Mr. Jawes Aikenbeads hands, certain Goods 
pertaining to the Collone], and purſues to makethe ſame forth-comingz Andthe 
Collonel Compearing, and Alledging that the ſaid Andrew Stirling , by bis 
Miſhve Letters, written to the Collonel, declared that he ſhould not ſeek pay- 
ment of the Sum, while the Collonel pleaſed, in reſpe& of ſeveral Particulars, 
betwixt the Collonel and the Captain, which were not ended. The Lords Re- 
pelled the Altedgance, and Found that the Letters written by the Captains Bro- 
ther, to whomthe payment was ordained tobe made by the Bond, could not 
prejudge the Captain himſelf The Bond bearing, That it was made to the behove 
of the Captain, and ſo known to the Debitor, to be the Captains proper nas 
and the Letters not being written by him, but by his Brother ( who was only 
wes 4 na Perſon to the Captains behove ) and without his am 

it the payment was appointed to be madeto his Brother, ut ſupra, yet the Cap- 
tain could not be prejudged by that Letter, ,, a L. Heaſilhead 


The Diafions of the Lirds of Seffiet} 1635, $8: 
| L. Heaſlhead contra his Tennents,| Zodean deal; 07 wm yn 8. 
YI COme Tennentsto the Laird of Heaſilbeadi being Kentallers/of ſome of. his 
| Lands for thejr Litetimes, and the: Life. of the! Setter! foe: payinent of a 
certain Daty therein contaified for the. Lands .apg. (or paying (of the 'Teind- 
© WY Duty, as (hould be Impoſed, obtains Decreetbefarethe Lords 2, againſt 
L their Maſter, Setter of the Renrals,, and who; had aquired Kigbtzo the Leind 
' WI from the Titular, according to a Valuation /of the Feinds Tryed-atid Eftiaat 
1 before the Commiſſion, finding that they\hould bruike the Teinds of their Langs 

Set to them in Rental, . for payment 'of their proportion of the: Valued Bolls. 
" Wl This Decreet was defired to be Reduced, by-reafon;that by vertue of the [aid 
Commiſſion,” the Benefit of Valuation of Teinds,,-isby no Clauſei of the Come 
wiſſrom, conceived in. favours of Tennents- of ether, Heretors; Lands,- who ate 
butnak:d Rentallers, and Rentallers only during..the. Lifetime. of the!Serte#] 
and Receiver conjunGly z for that Clauſe of the Commijior, concetning Life. 
renters, + is only 0 be underſtood of Liferenters, by vertue. of ;Infeftments; | as 
Conjun&-feegand other (icklike Rights and. therefore: thir Rentallets conld- ne- 
ver have had intereſt to purſue ſuch ans Actionzand-tocrave the henefit of the! Va 
luation of Teinds... The Lords Found the Reaſon Relevant , and: Reduced 
the Decreety for the Lords Found, ,this Commiyſion of Teinds contained 'no 
Clauſe in favours of any, Rentaller of Land, which ought to give them Right co 
claim the benefit of Valuation of Teinds, but when any Aion! ſhould be 
purſued againſt the Rentallers, for-their Teinds, The Lords declared that they 
yould have conſideraiiun of the Rentals, and-what ſhould be in, equity pay- 
ed by them for their, Teindg, AQtor, Alter, Maxwel. Scot Clerk. 


+ L. Pinkel contra Kennedy and-Inglir, 'Bodem die. © 

.- Pinkel being made Aſſigney by Alexander M*ra#vch ot Myrtoun , in and 
'B coan Heretable Security and Bond granted by umquhile Kennedy of 
Ardmillan, whereby be was obliged to Infeft his Daughter, Spouſe tb the faid 
Alexander Mccnlloch of 4qyrioun, in an Annualrent,: Redeemable by payment of 
00 merks, Purfues for Regiſtration of the ſaid Bond: 1n the which ARion Jobrx 
Inglis, Burgel(s of Edinbirgh, Compears, and produces Horning' againſt M&yrionr, 
ndAlledges theAffignation made by him to the/Purſuer,is null, being done in bis 
haud and prejudice,who is Creditor to the Cedetit,and which Cedent is at the 
Horn at his inſtance,and'yet remains at-the Horn forthe [ame cau ert 
fre by the A@ of Park 2392 the Afﬀignation isnull; The 'Zord; Repelled 
Alledgance, becauſe they Found, that the AZ of Parl.7did nor Millear, nor Wis 


re groclly ynder 


3 — 
fally ynder= 


Ge, oy 

coatent to receive him; baving-received a. years 

try, as uſe is: And the Lo. Almond-Gompriſer Alle 

give him @ years Feu-duty; —_ the 
ttte 
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of Linlithgow to the Feuars, which ought ro be Found all that he ought to pay, 
ſcing by his Compriſing he can have no Right but to that which pertained 

- the Earl, from whom he hath Compriſed,and that was only the Right of the $y. 
periority,and the Feu-duty'payable to him by his Feuars, which was ten pound, 

"yearly z and'ne reaſon'can'compel him topay for his Entry to the Superior, 
more than a years Duty'of that, which he acquires by his Compriling. The 0- 
ther Anſwered, that he'ought to have a years Duty, as the Lands ate worth by 
year, ſeing the Lands are'Fewed fince CA of Parl, 1606. which declaresal| 
Feus null ope exceptionis, which are made without conſent of the Superior; 
This Feu whereofthe years Duty is now offered is in this caſe, being Set in Fey 
by the E, of Lislitbgow, fince the year 1606, without conſent of the L, of Carſe 

-Superior, and conſequently cannor defend againſt the Superior, to exclude hin 

from the Caſuality of a years Duty of the Lands, And the Compriter Anſwer. 
iog, that he ought nor in thisplace to Diſpute, eſpecially by way of Exception, 
upon the Nullity of another Heretors Right, who is not Party, nor Called in 
this Proceſs, for that were very ſummar ard unjuſt 3 but it 1s enough for him 

0 ſay,that the Landsare Feued, and that he can have no more by his Compri- 
ſing but the yearly Feu-duty contained in'the Feuars Charterz neither can the 
Feu.be found null for the Alledged defe& of being Ser ſince the year 1606, 
without conſent of the Superiorz For as the Granter of the Feu could neverhave 
been heard to'quarrel the Feu upon that ground, being his ownDeed, which he 
isholden to Warrandz no more can the Compriſer, who is'a [ingular Succeſſor, 
ſucceeding only in that Right which he had. The Lords Found, that theComs 
priſer was holden to pay a years Duty,according tothe worth of the-Lands tc 
the Superior, and that the offer ofa years Duty of that which was contained in 
the Feu-Charter, ſufficed notsin reſpet that the Feus- are Set fince-the AZ o 
Parl, 1606. which declares the Feus thereafter Set without conſent-of the Su- 
perior to be,null etiam opeexceptionis, which the Lords Found, muſt neceſlarly 

 malitat in favours of Superiors, againſt any objeRing ſuch Feus againſt them, 
whereby they may be prejudged 1n their Superiorities, or of the Caſualities be- 
longing thereto, as this Duty of the Entry was, albeit ſo far as concerns the 

Feuars, theiz Rights were not /prejudged' by this Interloquitor 5 but that they 
pred good prout deJure,as againſt the Setters,ſo alſo againſt the Comprylc 
of the Setters Right 3 but the Lords Declared, that they would after tryal of the 
yearly avail. of the Lands, reſerve the modification to-:themſelves, which the 

declared ſhould be verymoderat, in reſpe& of the Compryſers ſmall bencfit. 

ARQor. Stuart. Alter. Pracſens, Hay Clerk. Yid.1y Feb. 1634. Lo. Teſter: 


| Riddoch contra Younger, Eodem die, . 
NeRidaochReducing ſomeDiſpoſitionsmade by one? ownger to hisSonT oung- 
er, upon the reaſon of the AQ of Dyvoury, asdone- by a Bankrupt to his 
own Sony without juſt and true onerous: Cauſes, in defraud of the Purſuer, a 
true and juſt Creditor : And the Defender opponing his Right, which bore to 
be made, for Sums of Money, and onerous Cauſes 3 againſt which poſitive Clau 
the Purſuer can never be beard to Alledge the ſame to be made; without pay 
chent ofany Sums of Money, \except that he ſhould prove the ſame by the Oatt 
of theReceiver. And the Purſucr Replying, thatin this gaſe the ption. 

were ſo manifeſt for him, and for thetruth of his that it laid a neceſſity 

uponthe Defender, to prove and ſhow that he had Sums for this Right 


SZ 


-made to him, ſing it is made by the FathertotheSon, who was a young Man 
\Un»marricd, bn we» ard mer and who cannot condeſcend 


upon any probable way, bythe which he mighe have acquired Means or Mo- 
acquired this'Right, neither can'he condeſcend upon afly perſon, 


IN 
was Debitor tohim in and in the Diſpofitions, the Fathers and 
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Mothers Liferents are reſerved, which all diſcovers a manifeſt Fraud. The Lords 
Repelled the Alledgance, except the Defender ſhould qualifie and prove ſome 
onerous lawful { auſe,for the which this Diſpofition was made, otherways than 
by the Confeſſion contained in the Writ,or by his own Oath; neither where- 
of the Lords Found ſufficient in this caſe, except that beſide theſame the Defen- 
der might make it appear, that he bad acquired it for true Sums Deburſed by 
him, and ſhow to whom the Sums were payed, and where and by what means 
be had acquired theſe Sums.id. 22, Jan. 1630. Pringle contra Ker, and the 
Caſes there. Juxe 22. 1642, Nivbet , 


E. <Montroſe contra Scot, March 13.1639. | 

{ ha E. of Montroſe, beingin ſundry conferences with James Scot Burgels in 

Nontroſs,for buying of a Houſe in Montroſe from the ſaid James; at length 
by a Ticket Subſcribed to the ſaid Jemez, he referrs the price oftheLand to the 
Farl's own appointing, who according thereto, having determineda pricetheres 
fore, and offering the ſame,be thereafter Purſues the ſaid Jawes, for Diſponing 
of the ſame Heretably to him. And the other Excepting, that his determination 
of the price, flowing from the Party Buyer,upon his Alledged Reference,com- 
mitted to theEarl by theSeller,ought not to bind him to thatBargain,asifit were 
perfected; ſcing it 15 lawful to bim, and permiſlable of Law to relile from that 
Reference and Bargain, before the Alienation were perſeted + And it is againſt 
Law, and expreſly prohibited in Law, that any ſhould be Arbiter in re ſue, as 
L. Pen, ff. de receptis,8c.& E. quod ſape $.illud ff. de contrahewda emptione: dicit 
wvenditionem non valere quando quauiitas pretii confertur in voluntatemgvel arbitri- 
va emptoris, This All e was Repclled, and the price determined by the |, 
Buyer, this Reference made to bim by the Seller, was allowed as good, 
and Sy pren dilagreeable to the Laws and PraQtict of this 'Cingdom; Actor, 
Advocatus & Mowat, Alter, Nicoljon & Sandilands. Gibſon Clerk. 


| "ORET'Y Hepburn contra Hepburn, March 24, 4 6 39. | 

"He Brethren and Siſters of umquhile Collone) Sir Job» Hepburn, having 
ſubmitted all Zueſtions aud Rights, which they might nd co the 
Goods, Gear, and Means of the ſaid umquhile Sir Fobs,to the Laird of Waxch- 
toun and ſome ather menberhuredls ws. ou. were bound, and did refer 
to the ſaids Friends, to determine what proportian of the ſaids Goods ſhould 
be given to George Hepburn, the Son of the eldeſt Brother of the (aid Sir Fobw, 
whichGeorge was then in Frence the time ofthe making of the ſaid Submiſſion and 
Bond, and did not wrap the fame, nor none taking the burden far him ; 
upon the which Submifſion the ſaids Friends had given their Decreet Arbitral: 
the living Brethren and Siſters of the ſaid Sir Jobz being Cookirmed Executors 
to bim; Purſacs one Beaton Fator in Paris, for payment of 20000 pounds, 
adebred by him tothe ſaid umquhile Sir Fab, who Suſpending upon double 
Poynding, as being diſtreſt by the Executors foreſaidson the one gorgnd the 
ſaid George the eldeſt Brothers Sang on the other part, [n this Proceſs the ſajd 
George Alledged; that theſe Executors could neverbe heard to claim any more 
of this Sum controverted, but that proportion thereof, which was contained in 
the faid Decreet following pon the ſaid Submiſion _—— by the ſaids 
Judges + Likeas he produced both the Submiſſion and Decreert,pronounced by 
the Friends conform thereto, which declaresgwhat proportion of this Sum ac- 
claimed isdue to ilk one of the Parties, beyond the which none of them oughe 
to be heard to acclaim any more. And the Executors Anſwering, that the ſaid 
Decreet. Arbitral was null, becauſe it was not pronounced withiothe year after 
thedate of the Submiſſion; but there was more than two moneths more than a 
year imerveening, betwixt thedate of the Submiſſion, and the date of the De. 
creet, and ſo the ſame could not be found valid in Law; eſpecially —_— the 
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ſame proceeds upon an Alledged Submiſſion made,giving power to the Judpeg 
to Decern what Proportion ſhould be given to George, of the Goods contro. 
verted, which was aClauſe never Communed on betwixt the Parties,and to whom 
they have Decerned the Right of the moſt part of all the Sums truly due to the 
Executors only, againſt all reaſon, although the ſaid George was not then within 
the Countrey, nor hath Subſcribed the ſame himſelf, nor no other for him,taking 
the burden for him, and who was then, and is yet Minor ; and who, if he were 
hurt by that Decreet, could not be bound thereby, The Lords having heard 
both Parties, they Found, that none of thir Parties can claim any more Right 
toany ofthe Sums controverted, except the proportion Dezerned to ilk one of 
them by the ſaid Decreet z which Decreet-Arbitral, the Zords ſuſtained as]ay. 
fuland valid, albeit it be not given within the year after the Submiſſion; in re. 
ſpe, albeit the year was long expired before the Judges Decerned , yet they 
Found the Decreetgood and ſufficient, being done, and following not upon a 
naked Submiſſion, but the Submiſſion containing alſo a Bond, whereby the Par. 
ties gave power to the Judges, to determine what proportion of the umquhile 
Collonel his Goods ſhould be Decerned by them in favours of the faid George, 
and obliged themto abide thereat, which Bond was more than a Submillion, 
and there was not any day nor time contained in the ſaid Submiſſion and Bong, 
nor any Blank left therein, nor Clauſe conceived: thereanent, betwixt and the 
- which the Judges ſhould Decern ; and therefore it was Found, that upon a 
Submiſſion containing ſuch a Bond, and bearing no day, there was no neceſſit 
to the Judges to Decern within the year ; neither was it reſpeted, that George 
was outoof the Countrey, and did not Subſcribe it,and that he was yet Minor, 
in reſpe& it wasa Clauſe conceived in his favours, which he did accept of,and ſo 
might thereby better his Caſe 3 and therefore the Lords Repelled the Alledg- 
ance proponed for the Executors, &&c. Afor. Dunlop for Beaton. 1dvocatus & 
Stuart for George. Alter, Nicolſon, Gibſon Clerk. Yid. 25 Feb. 1630, Hay of 
Tourlands contra E. Eglingtoun, 


Hamilton contraRelia of Hamilton, March 15, 1639, 
M* Fohn Hamilton having Right to a Compriſing of Lands, pertaining to 
umquhile Mr. Fawes Hamiltor,Deduced for his Debt, Purſues the Reli&t 
of rhe ſaid umquhile Mr. Fames, for Reducing ofa Seafin of ſome of the ſaids 
Lands Compriſed, granted to her by her umquhile Huſband,upon this reaſon, 
that the Seafin was granted by the Huſband to his Wife proprizs manibys,only for 
meer Jove and favour, there being no other Adminicle, nor Impelling Cauſe for 
warrand thereof,and therefore ought not to be ſuſtained ro prejudgea true Cre- 
ditor, who hath Compriſed, and is Infeft, but the Creditor ought to be prefer- 
red tothe Right of the ſaid Bond, notwithſtanding of the ſaid Inteftment granted 
tothe Wife. Inthis Proceſs the Defender being abſent, and the Purſuer produ- 
cing the Defenders Seafin, Extracted out of the Nottars Prothocal, which bein 
"conferred with the Debt, whereupon the Compriſing was Deduced. The Lords 
Found the Reaſon Relevant, and Proven by the ſaid Seafin,being ofthe Tenor 
forelaid, and none Compearing to ſhow any other Adminicle or Warrand for 
ſuſtaining thereof; notwithſtanding that theDebts,for which theCompriſing was 
Deduced, were of a poſterior date to the Wifes Seaſin quarrelled ; but the Lords 
Found it requiſite to the Purſuer to prove further with this Reaſon, that the 
Wite the Defender was otherways ſufficiently provided to ſome reaſonable pro- 
portion of her Huſbands Lands, whereby ſhe might competently live, by and at- 
tour the Lands contained in this Seafin quarrelled, ARor, Preſets. Alter. 
Johnſton, who declared he would beabſent. Gib/or Clerk. 
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For ſyth's Aſſigney:contra Captain Coupland, Marth 16, 1639. - 

Aptain Coxpland being Debitor roWilliam Forſyth in- 1000 merks, and 
$ being Charged by. William. Forſyth's Aſigney tor payment, he Suſpends 
upon this Reaſon, that Forſyth was Debiror by two Bonds to Willians Og Fon 
in 1000 merks, and 500 merks; ,the.Right of which Bonds and Sums,.was de- 
volved in the perſon of the Suſpender, and he was content to cotmpenſe.-this 
Debr,for which he was Charged, with ſo much of the Sums -foreſaids pro tay" 
to, owing by the Chargers Cedent, againſt whom as the Compenſation would 
have been Relevant ro have met himſelt, ſo muſt ic be againſt this Aſſigney, The 
Lords Found this Reaſon of Compenſation Relevantto be received againſt the 
Aſigney,as well as it would have beenagainſt the Cedent;neither was it reſpe- 
Qed, that the Charger Alledged, that the Compenſation ought-not to be ad- 
mitred,in reſpeR that the Suſpender was,made, Aſſigney a year before the Obli- 
gation Libelled, whereby he borrowed chis Sum, now acclaimed,trom the Char 
gers Cedent,at which time if the Cedent had. been the Suſpenders trne Debi- 
tor, by no probability would ke have granted him a Bond of borrowed Money, 
it he then had been. Debitor of theſe Sums, with which he compenſes;for with 
what probability can it be ſupponed,thata Creditor will borrow Sums from his 
Debitor, before he be payed o! che Debt owing by him, from whom he borrows: 
Likeas, the Bond bears, that the Captain Renounces all E xceptions of not numer at 
monty, and all other Exceptions whatſomever, competent in the contrair ;: and this 
Righr being then in the Gaprainsperſon, when he borrowed the Sum Libelled, 
it muſt be p:e{umed to have been payed, Likeas, before any Intimation made by 
the Captain of his Right co thir Bonds, wherewith he Compenſes, Forſyth's Al- 
ſigney raiſed Inhibition againſt the Suſpender, upon the Bond Libelled : Which 
Alledgance the Lords Repelled, and notwithſtanding of the (ame, Suſtained the 
Reaſon of Compenſation, and Suſpended the Letters Simpliciter, | 


.- *., Ferguſon contra Forreſt, March 19.1639, 1 on 
(Ne Ferguſon Purſuing one Forreſt, for Reſtoring to him of his Mare,which 

properly belonged to him, and was ſtoln trom him, offthe Ground of the 
Lands of - whereupon he dwelt, and which Mare was then, and before in 


his poſſe fſion,and was his own Mare, fo known to. the Neighbours abour in the 


Countrey, And the Defender Alledging,that he ought to be Aſſoilzied,becauſe 
he bought. the Mare Libelled in an open Mercat, at a publick Fair in the Mer- 
car-time of day, and payed theprice thereof, which ought to Liberat the De. 
tender, being ſo Bought and Sold in a Burgh-Royal, in a publick ordinary Fair- 
day kceped in that Town, Likeas, the Mare is now dead, and. ſo there is no 
place nor poſſibility of Reſtitution, albeit. the Aion might be Suſtained. The 
Lords Repelled the Alledgance,and Suſtained che Aion,which was Found nor 
Eleided by this Exception ofbuying ina publick Mercatfor the Excipient oughr 
to have taken Borgh and Ham-hald from the Seller,contoxm to theold Laws of 
the Realm, if he would have provided tor his own Security z and the dying of 
the Mare, albeit it made it impoſſible to reſtore her, yet in place of that, . the 
Lords Found the Detender ſhouldretound the price, Actor. Nairy, Alter, Fohn= 
fon. Hay Clerk, Vid, March 29, 1639, Dam Margaret Hay, 
ha , Col. Brogs Heir contra -... .....March 23, 1639,'+ - * + 1 
Ne being Served and Retoured Heir toumquhile Collonel Brogs, who died 
() in the Low- Countreys, and Served there at the Wars where he died. This 
NeirPurſuing another Scorſmas tor delivery of the ſaidCollonels HeirſhipGoods, 
Libelled to have been Intrometred with by the Defender in Holand, where the 
Goods were then, The Zords Found, ſeing the Defund lived anddied in Hol- 
lind and that the Goods were Alledged to have been in Holand when the De- 
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fun died, where they wereintrometted with by the Defender,as was Lybel. 
led;and that the Detender was an actual Refidenter inHolland,where he wasA]. 
ledged to have intrometred with the ſame 8&did Relide there theſe many year 
of beto:e,and ever ſenſine,and as yer he being there Married, and an aCtual Dye. 
ler there animoremanendi,albeit he was a Scotſman,thar no Proceſs ought to he 
granted againſt him in this Countrey tor the (aid [ncromiſſion,bur that he ought 
to be puriued therefore'in Holland,quia 4tFtor debet [equi forum Rez 3 neither 
was it reſpe&ed,that the Purſuer Declared,rhat he Infiſted in this Purſuir aging 
the Detender,being a Scotſman, that he may have Execution againſt ſuch of the 
Detenders Goods and Eſtate as he had within Scor/and, tor ſatisfying of the Heira 
ſhip, as he ſhould recover by this Sentence, which the Lords would nor allgy, 
Vid, December 8, & 9, 1626, Lord Blantyre, February 1. 1642, Fa, Douglas, 


Stuart contra Stuart and Hume, Eodem die, 

Eorge Stuart having turniſhed ſome Moneys to Chriſtian Stuart;Daughter 
= John Stuart of Coldinzghame,and having received her Bond thereupon, 
and Regiſtrat the ſame, Arreſts in the Hands of Hume of Rentoun, the Moneys 
adebted by him to the ſaid Chriſtian, to be made forthcoming tor payment of 
the ſaid Debt,and Purſues therefore z wherein the ſaid Chriſtian Compears,and 
Alledges the ſaid Bond to be null, becauſe it was made by her, ſhethen being ix 
familia paterna,and the ſame is not Authorized with his conſent, who is her Cys 
rator in Law, And it being Replyed,thar ſeing ſhe is now paſt ayzo5 stiles, and 
had never quartelled this Bond by no Action of ReduCtion,or Reſtitution, that 
the Exception ought not to be reſpeCted, ſpecially ſeing this Bond was granted 
by her, when her Father was not within the Countrey, The Lords Found, that 
before they would decide this Queſtion,that the Party ought to qualifiefor what 
cauſethe Bond was givenzfor if it was granted for neceſſary furniſhing ,and at the 
time when the Father was not in the Countrey,it were no reaſon that the Par- 
ry in ſuch a caſe ſhould be deprived of his juſt Debt, and therefore ſuperceeded 
to Diſcuſsthe Alledgance, while the Purſyer ſhould condeſcend upon the cauſe 

ot the Debt, that the Lords might conſider thereof, 


Hay contra Elliot, March29. 1639, | 

Þ gor Margaret Hay Reli& of Sir Michael Preffon, Purſues one Fllior, 
who had intromerred with certain Corns ſold by her Tennenc to him, 

which Tennent was adebted to her in the Farms of her Conjunfee-lands,of the 
Cropt 1638. particularly Libelled,and which Corns ſo Intrometted with,were 
ot the Corns growing upon the aids Landsthe ſame Cropt, And the Defender 
Alledging,that he boughc thir Corns in a publick Mercar, after 74/,and payed 
the ptices therefore, which ought to Liberat himy tor it were a dangerous Prepa» 
rative ,to cauſe Parties who had bought Corns bona fide in a publick Mercat, and 
had payed for the ſame,to refound over again the prices; for then neither might 
Tenneats (ell any of their Cornsfor a lawful uſe,for the help of their Labouring, 
as for payment of furniſhing made to their Houſes, and borrowed trom others be- 
fore, nor tor buying of Pleugh- Gods, or for changing of their Seed, or for any 
other ſuch lawtol and neceffary uſe; and alſo ir were to take away all Trade and 
Commerce among the Leidges, And the Partner Anſwering, that all che Fruirs 
of the Ground were Hypothecat to the Maſter for his Farms,and thac he oughe 
not tobe prejudged thereof by no Deed of the Tennents;but if the Tenneat has 
made any Bargain,it is more juſt that theBuyer have his Recourſe againſt cheTen- 
nent with whom he Bargained;than that the Maſter of the Ground ſhould want 
his Farm, And it being Duplyed, that the Maſter might have ſtayed the Ten= 
nent,it ſhe had teared himyto tranſport his Corns, but not having ſo done, her 
neglect cannot draw the Defender under ſo evident, and fo dangerous a prepa- 
FE y rative, 
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ative, to cauſe him*pay'over again'the-prices of that which he' had payed for 
10d Wotre'\n | pablick Mercar, Likeas, he offered” to: prove, that the c1m$ 
when'hs bought de dings pee gee hid\a8tnuch Vidal tn the Barge 
yard of thar jame growrh;2s would have ſacisfied'the'Purſuer her Farm, and als 
lo Suwn'the Ground;*which Corns/then exrent"the Purſacr Poynded thereat- 
ter for other yeats/Duties;owing to herof che Farms of precenfing ars, where: 
in (h@ ed have no. priviledge, more chan any other Creditor, and tothe Intro» 
netrin$'theteafrer;" as (a4 is,- it muſtnor be in her power, to'aſttibethat'lhtros 
niſſion £64fy orher cauſe, for Poynding for preceeding Cropes,in prejudice of 
the Fertipient; | wherhad lawtullybought, as ſad is; 'But that Infrorifion wht 
te aſcribed ro the paytiient of'the- Farms ot thar year,being of thar:years Cotns, 
1nd:Giowth, and itany ſuperplus had been after payment of chat'years Farms, 
he mightitave Poytidedthar ſaperplus for any preceeding Debt,” but the Cotns 
teing Hypothecat of that year, ſhe behoved to meddletherewirh for thar Cauſe, 
hetore-ever ſhe rook her ro another Ground of Introm:Mon, and he” Conten 
that for any Aion cottiperent to 'the Purſuer,it mult be againft the Tengcat 
ſelf, and\notagainft this Defender. The Lords Repelled the Altedgance, 4 
cuſtained the ARion;atid Found it nor Relevant to Alledge,that che cime A 
the Corns were bought,” which was condeſcended to be after 7%4/, bot long be- 
fore Candlemaſs , that there was then'as many Corns'exrent as would pay the 
Farm;and Sow the Ground,except that the Lefender ſhould Alledge;thar the 
as as many extant, after,or at Cand/emaſs, betore Which rime'the Maſter &an- 
not in Law meddle with the Tennents Corns for fiis Farms: And alfo they 
Found, that the Maſters Poyndingofany Cornstor the preceding yown Debg, 
ought.not to prejudge:her ot her Action againſt the-Iarromerrors fot her Farng, 
neither ought ſhe to: be compelled-to; aſcribe chat-Poynding firſt ro thac yegts 
Farms,as if the Corns were firſt Hypothecat for that-ule 3 tor albeit ſhe mighe 
have been preferred co: another Creditor, it any had Poynded,yecit was not ſoin 
ber own: Poynding. Actor, Advocatus, Alter_ Nicolſon younger. Scot Clerk 
Vid, March 19, 1639, Ferguſon, February 3, 1624, Hay, Funt 19, 1642, L 
Polwart, | 


Weyms contra Maitland, Marth penult 1639, | 

A Ri James Weyms of Lathocker”s Son, ſeeking Reduttion of a Bond, grant» 
'» ed by him co Mr,” Richerd Maitland, upon reaſon of his being then Minor, 
And the Detender' Alledging,; that at the _—— of the Bond, the Purſu- 
er affirmed; and proteſted, "that he'was Majorz which Exception'being Found 
Relevane;the Deferiderreferred the ſame to the Purſuers- Oath, who by his Oath 
Deponed; that he remembred nor'if he did chen affirm or proteſt himſelf ro be 
Major or nor; and further Deponed,that he could nor Declare to his'knowledge, 

ſo far as he could remember; at the Adviſiftig of the Procels,it being controverte 
by theDefender,that ſeing rhePurſuerhad norDeponed upon the Exception po- 
ftiz2;-and had not denyed it expreſly, being wo proprio & recenti, which 
binds him'in Law'to' Anſwer Determinatly, and not to ſay Nakedly, that he 
remembers not, that" therefore heoughr yet either'to Depone ' Afirmativ?, or 
Negat#v?,6r elſe the Exception ought to be Found Proven, The Lords Repel- 
led the ObjeRion , and" Found the Oath as it was conceived , ſufficient to con- 
demn the Detendertor the Purſuer could not be compelled to Depone further, 
than as he:remembred;and having Deponed ſo,the ſame was Found enough ,and 
was x not to prove the Exception, ARor, Stars, Alter, Gilmore, Gibſon 


Long Ceſſation for near three years, becauſe of the j 
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Smithcontra Williamſon, Fangary. 244 (1642 L.3* 
Forge Wilſon Smith in Edrnborgh, having Charged: Gilbert Williawſen, one 

J otthe Balllics of Edinbwreh,to lacarcerat one; tfqx, Rebel, Qt bis Loſtance, 
and conform $0.the Charge being put within the Tolbooth ot-Edinhargh, where. 
our ot he elcaped, Purſues George Switie and. Fohn Bynd, who were $0. Baillies 
with the ſaid Gilberr, (he being now deceaſed)conjuaRly $cleverallyto pay the 
Debr, And they Alledging,that chey could, aac be canyeened,but-0nly he HHeirg 
and Ex«curo:s of [the Baillie who did the,wrong, The; Zerds Found,that the 
Paity had good Aion againſt any of the Magiſtrats ſurviving, conjunRly-and 
ſeyerally, as well as again{t che Magiſtrat Deceaſed, it ke mere living 4 and Sy- 
fained the,,Proce(s againſt che Parties called, without neceſſity to Purſue the 
Heir or Ex*cutor of the Magiſtrat Deceaſed, In this Proceſs, the Zirds Found 
it not. enough, to. prove it by the Meſſengers|Execution,that the Rebel'wasWar- 
ded by that Baillies, Command 3 but Found, that it ougheto be. provemtby the 
Witneſſes at the Execution,and the Meſleuger,or-by other lawful Witneſſ;s,or 
other Legal\Probation 3 and Found no neceflity to prove. is by the Note otthe 
Jaylors Book, ſeing this Purſuer was but a poor Smith,and had not ſo much Mo- 
ney to pay the Jaylor, as he uſes to take tor. In-booking of W airders, which 
he affirmed to be ten, orgghereby tor every hundreth,tor which he was ;Jacatce- 
rat, Which the Lords Found,that they would. Try,anditake Order tor toamend 
that abuſe. AQor, ', Alter, Stuart, 'Gibſon Clerk. Fid, November 11, 
1634, Bower contra Town of Inverneſs, February 10s 1631, Provoſt of in- 
wverneſs and the caſes there. | | 


| Scot contra Hart, Fodem die, 3 $41 
- Y Mquhile W:11:4m Hare, being obliged copay to Sror the Sum of 74 pounds, 
tor turniſhing ot Aliment and Clothes to the faid #i{1am,and/ his Bond 
being Regiltr:tagainſtone of the two Daughters, and Heirs of the ſaid Williaw, 
reſerving her Detences againſt the Ex:cution, whereupon' the Daughter being 
Charged,the Suſpends, that:ſhe was but one ot the two Heirs, and her other Siſter 
ſh; uld be conveened, who was Co+ Heir, - 'It was Anſwered; that ſhe who was 
conveened, ought to beconveened 5» ſolidam, in reſpeR the other Siſter was a 
poor Woman , zox ſolvendo., | Likeas the other Siſter, Diſponed all her Righe 
Which ſhe had to. her Fathers Lands, -in-favon:s of this Siſter, which was con» 
veeney; Which Reply the Lords Suſtained, ro make this Siſter lyable 5» {olidum, 
fot the whole, Debt, ſeing al{o it was a matter but, of-a-mean conſequence; bur 
here both the Siſters would appear neceſſar,! to have been, conveened- in the 
Procels,as repreſenting the Detune, who was Debitor, and. who cannothe re- 
preſented by-any one of the two, and who, being both. conveened; ;,mightbave 
_ "ns to Diſput, why.the one ſhould pay al), and theother be treed, Scot 
— "Eg | AIDED. — AS 5 2 

Fobnſton contra Loch, Fanvary 25, 1642, ..: 
OX Tames Loch, having Compryſed'the Lands of;; .: for Debt, and this 
Johnſton Purſuing, to hear the Compryſing Declared to be:excinR, as 
ſatisfied, he being a _—_ Comprylerg ;and Zoch Alledging,thatthis Come 


«© a 
fob. Wiq3 


pryfing was null, being Deduced upon a;Bond, - bearing Annualrenc, 
and which ſo. was Herecable,. and no Charge to ep es Sum pre= 
ceeded : this Exception was Repelled,and the Compry fiog-was Suſtainedfor 49 


the Patty might Poynd without a preceeding Charge, ſohemighe Comprile, 


- +2 ,”- Sterling-contra Aikenhead, Bodem dit, tO 

Ajor Stirling having Arreſted in Mr, Fames 4ihkenbead's hands, certain 

# Silvet Plait pertaining to Collonel Cunning hare, for fatisfying of 300, 
Merks,adebted by the (aid Collonel to andrew Stirling of Lew, Brother to the 


- Mayor, 


My oi eas - | wy 
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Major, and which he was obliged to pay to his faid Brother in name of the faid 
Major,whereupon the ſaid Mr. Jawes being purſued tomake theArreſted Gaods 
forth- coming, It was Alledged by Mr. James, that the Principal Bond was 
Suſpended by the Collonel, ſo that while that Suſpenſion were diſcuſſed, no 
Proceſs could be granted upon this Purtyit, ſeing this . Purſuit js but a Part of 
the Execution of that Bond, which is Suſpended. The Lords Repelled this Ey- 
ception, ſcing the Principal Party was called in this Proceſs, who might propc 
by way of Exception , any reaſons cantained in that Suſpenſion , which 
night Eleid the Principal Debt. Yid, Feb. 10. 1643. Johnſtoun, 


Dundas contra Broun, January 28. 1642. _ | 

Ne Patrick Dundas being Confirmed Executar to the Gaodman of News 
liffoww conveens George Breun Occupler of the Lands of Philipſtonn, and 
BY Hover of ſome Steil-bow Corn and Straw due upon the aids Lands, given to 
the Tennent by the ſaid umquhile Dynde of Newliften, for payment of the 
Prices thereof, And it being Alledged, that theſaid Steil-bow Corn and Straw 
being Ser by the Defun& to the Tennent, for a Conjun&-Duty for the faids 
Lands, with the ſaid Steil-bow Corn and Straw, if the Stejl-bow foreſaid were 
taken from the Tennent, the Tennent could not pay that Duty, conditioned 
to be payed by him for the Graund, and the Steil-bow muſt pertain tothe Heir, 
or to him who ſucceeds to the Land; by Right from the Defun&,as Pers Funds, 
and cannot pertain to the Executors of the ſaid Defun&, The Lords Repelled 
this Alledgance, and Found this Steil-bow Cory and Straw pertained to the Ex- 
cutors of the Defun@, and neither to the Heir nor to the Succeſlor in the 
Kight ofthe Land,and did not reſpe, that thereby the Rent of the Lands ſhould 
decreſcez for the Defun@had not Set any Tack, or other Right. in Writ tothe 
Tennent of theſe Lands, with theſe Steil-bow Goods; but only had verbally Ser 
the ſame from year to year, during the Tennents Occupation; fo that that Set 
could not indure any longer than the Setter lived, after whoſe deceaſe the He- 
retor might uſe the Ground as he pleaſed, and the Executor might (eek the 
ſrer]-bow. Yid. December 6, 1628. Lawſon, and the Caſes there. Deceas, 4 
1638. La. Weſtmuirland. | 


* Degli;- comvs Cobaluakint, Sera © 1645, EE 
= Dovglas of Cheiter, am of to David Conninghawe, and George Muiy- 
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bead, for payment of a Sum of Money, conform to an Engliſh Boad, 
Alledging, that they could not be conveened in this Kingdom, to CY 
before any Scots Judge, becauſe they dwelt preſently in England, where they 
have dwelt theſe 34 years continually evimo rewazetd}; and therefore ought 

only to be conveened there, ſeing Aﬀor ſequiter farum Rei, and that the 
jet*is for a Bargain made in Eng/azd, and for Exghſp Buline6; The Lords Re- 
led the Alledgance, (eing the Bond was made betwixt Scotiſh Mex, and ta 
veExecution for Scotzſh Goods, lyand in Scotland,Actor, Alter, JokwfHous. 
Gibſon Clerk.. Vid. March 7. 1629. Wilkie. March 23. 1639. Call. Brogs Heir, 

K-- Murray contra Merchinifoun, February 2. 1642. + | 

Re Oval Murray being as Creditor to umquhile Thomas Merohinfton decern- 
ed Executor tohim, Purſues Mr, David Uerchinſfoun to pay to him 400 
Merks, which the faid Mr. David was owing to the faid umquhile Thewas his 
Debitor, and the Defender Alledged, that he ought to be Afloilzied, for ſo 
much as he had payed of this Sum, before the Defunfs decegſe, 'to 
lome Tailors, and Baxters, for ſome Furniſhing made by them to him, at his 
direQion, which DireRtion he offered to prove by the Oath of theſe Perſons, 
towhom he made payment. The Lords Found, that the ſaid DireRion waz not 
probable by the Oath of theſe to whom the ſaid payment was made, albeit the 


Unuuun Particulars 
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Particulars were but ſmal, and the Debt was conſtitute by Writ, and if it were 


£0 be proven by Witneſles,theſe could not be Witnefles to prove for their own 
advantage. 


B Land, Annualrent or Merchant- Trading to himſelf, and Margaret Wachoy 
bis Spouſe, and to the longelt liver of them two, and to the Bairns to be got. 
ten betwixt them 1600 Merks,and failzieing of Bairns betwixt them 400 Merks, 
to the Heirs, Executors, Legatars and Aſhigneys of the ſaid umquhileMargare:: 
and Marion Wanchop, only Siſter and Heir Served to the ſaid umquhile Marge. 
ret and John Lusfit her Spouſe, having obtained Decreer againſt the ſaid Famer, 
for the Imployment of the ſaid Sum, conform to the ſaid Contra, for the uſe 
of the ſaid Marion.(There being no Bairn on Life gotten of the ſaid Marriage ) 
and thereupon Charging the ſaid Johnitour, The Lords Suſpended the Charge, 
in reſpe& there was a Daughter, who ſurvived the Mother, and who was Ex. 
ecutrix Confirmed to her Mother, albeit,that Bairn died within 4 or 5. weeks 
after her Mother, ſeing by the exiſtance once of the Daughter, albeit ſhortly 
thereafter dying, .the Condition of the ContraRt was purged; For it is ſuffici- 
ent once habuiſſe Liberos quamvis ſtatin deceſſerint, And the Confirming of the 
Bairn Executrix to her Mother, to whom the benefit of that Clauſe was Al- 
ledged to pertain, being conceived in favours of the Executors, was not much 
reſpeted, ſeing the Bairn who was Executrix died, this Debt not being Execut 
before her deceaſez ſo that if that Debt fell tothe Executors, and not the Heir, 
yet the ſame would belong to thoſe who would be Executors again de novo to 
the Relift, whowas dead, and this Charger was the ſame, who was ſerved Heir 
and only would be Executor inLaw;3But it was Found,that the once exiſtanceof 
a Bairn, although ſhe had never been Confirmed Executor, took away the be- 
nefic of that Clauſe of the Contra& of Marriage from any other, either Heir or 
Execu:or to the Defunt. Actor, the Charger by Dunlop, Alter. Gibſon 
Clerk, Vid. January 27. 1630, Turnbul. January 29. 1639, Graham. July 
23. 1634. Maxwel/. 


Hunter and Forbes contra Hunters, February 8. 1642, 
Obn Hunter inEdinburgh,having fourDaughters,heMarried oneupon Alexander 


Lutfit contra Fohnſtoun, February 4. 1642. 


Forbes, and ContraRs to bim 5000 Merks, and before the payment he dies, F 


making after theMarriage a Teſtament, wherein heOrdained all his four Daugh- 
ters equally to ſucceed toall his Lands, Goods and Gear whatſoever, notwith- 
ſtanding of any prior Aſlignation, or Right made of before to any ofhis Bairns, 
which Teſtament is thereafter Confirmed, and the ſaid Alexander Forbes's 
Wife is Confirmed one of theFathers fourExecutorsupon this ContratAlexan- 
der Forbes Purſues the other Three Daughters as Executors, for payment of the 
Tocher. And the Defenders Alledging, that the Defun& declared in his Teſta» 
ment, that all the four Daughters ſhould be equal Portioners, as faid is;Likeas 


this Purſuer had Homologat the ſaid Teſtament, not only by Confirming his | 


Wife one of the Four Executors, but alſo by uplifting of a Part of the 
DefunRs Moveable Sums, as Executor Confirmed. The Lords Repelled thisAl- 
ledgance, and Found that the other Three Siſters were Lyable to the Fourth 
Siſter,for the Tocher Contrated to her as ſaid is,as a Debt owing by their coms 
mon Father, which did afte@ all his free Gear, in the ſame Caſe asit would have 
been affeRed to a Creditor, who had been a Stranger; and Repelled the 41- 
ledgance of Homologation of the Teſtament, notwithſtanding that this Siſter 
was Confirmed one of the four Executors of their Father; becaule at the time of 
the faid Confirmation ſhe proteſted, that the Confirmation foreſaid ſhould 


not 


Y Contra&t of Marriage James Johnſtown 15 obliged to Imploy upon 
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not prejudge her in her Debt; and alfo that the Huſband and ſhe renounced 
all benefir thatthey could claim by the Executry,8& for any Intromiffion had by 
them, with the Defun&s Goods, they were content to allow the ſame in pari 
of payment of this Surn now acclaimed , Which the Lords ſuſtained to- Bleid 
this Homologation, And thereafter it being Alledged, that the Purſuer, asone 
of the four Daughters, and Heirs, ſhould be lyable for her own Part, and the 
Defenders only for the Kemanent, viz. Three Parts. This Alledgance was Re- 
pelled, and the Three Daughters were Found lyable to the whole Debt in ſols- 
dum, without Defalcation or Collation, the Purſuer being alwayes _—_— 
fany Debts ariſe, which may exhauſt the whole Moveables, 'to be Lyable to 
xefound his own Part proportionally; and the Father being in the ſaid Con- 
tra@ obliged to entertain the Purſuer and his Wife, in his Houſe for a year; 
and dieing before the year, it was Found, that this was a Debt which ſhoul 
ly rotally upon the other Executors, withoutDiviſionzalbeit it wasAlledged,thar 
he Entertained them ſolong as he lived: and the ContraQt cannot be drawn to 
any other meaning,but that he ſhould ſo Entertain them, if he lived that whole 
ſpace himſelf, and modified 400 Merks therefore, 4tor, Fletcher & Johnſton, 
Alter. Heriot, Gibſon Clerk. 
Weddel contra E, Finlater, Eodeme die. 
Ne Weddel having Compriſed James Ogilvies Lands, and being Infeft theteiri 
by the Earl of Firlaters Precept, who wasSuperior; wherein it waspro- 
vidcd, that that Entry ſhould be without prejudice of the Earls Kight to the 
Land, by the Vaſſals Rebellion: upon this Infeftment Removing being Pure 
ſued, the Earl Compears, arid propones, that the Vaſſal was year and day at 
the Horn, therefore in reſpe& of the Provifion foreſaid, the Purſuer cannot 
Purſue Removing, ſeing he accepted the Precept, with that Clauſe. The Lords 
repelled this Alledgance, in ReſpeR there was no Declarator obtained of the 
Vaſlals Liferent. 
Leflie contra Dickson, February 10, 1642+ 
M R. Job Leſly being Retoured Heir to his umquhileBrother Collonel George 
Leſly, with concourſe of the Executors of the ſaid umquhile Collotiel, 
gives in a Supplication, Craving ſome Bonds belonging to- the umquhile Col- 
lonel, which was conſigned in FM Dicksons Hands as Clerk, to be given up 
to them by himzand the Executorsto the ſaid EO Alledg- 
ivg,that this Summar Order could not be ſuſtained by way of Supplication,but 
ought to abide an ordinarPurſuit, by way of ARion, that all Parties having in- 
tereſt might be calledz Likeas-they, as having ſpecial intereſt, Cothpear, and 
Alledge,thar if they were cited, they would Anſwer,that theRelit hasRight to 
the half of the Bonds, and Sums therein, there being no Bairns on Lite betwixt 
themz notwith(tanding whereof the Lords Ordained thir Bonds to be given up 
to the Supplicants by the Clerk,upon Inventary. 
Fohnfon contra Fohnfon, Eodem dice. DE 

Ne Johnſon conveening Fohnſton the Appearand Heir to his Debitor,as 
() lawtully Charged to Enter Heir to him, for payment of his Fathers Debts: 
And the Detender Renuncing to be Heir, The Lords Found, that he could not 
Renuace, in reſpe& ofthis Reply, which the Zords Found Relevant, viz, that 
the Purſuer offered to prove, that the ſaid Defender had bought the Defenders 
Fathers Lands from a Compryſer, who had Sold the faids Lands, and his Righe 
of Compryfing to the Lord Febnfton z To which Diſpoſition the Defender 
conſented, and had received for his conſent to the ſaid Heretable Diſpoſition 
thereof 10 or 12000 merks, whereby res you erant inteere forhim to Renuncesg 
ſpecially ſeing the time of the ſaid Diſpofition, the Compryfing was not expy- 
Uuuuusz red, 
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red, but the Right of Revyerſion was Competent to him, Which the Lords ad- 
witted to the Purſuers Probation in this Proceſs : Alſo, the Lords Suſtained 2- 
nothes Procels at this ſame Purſuers Iaſtanceagaiaſt the Lord Fohn#ox,tor ma- 
king Arreſted Goods forthcoming, notwithſtanding that this Debt was not De- 
cerned againſt the Principal Party, but was Depending ## ſvprs; And Found, 
that chisPurſuit,co make Arreſted Goods torthcoming,might beIntented,albe- 
it the ſaid Principal Cauſe was not Declared «t [upraz But Found, that the ſaid 
Proceſs of Arreſted Goods could not be proſecute, but ſhould ly over, while the 
Prigcipal Cauſe for the Principal Debt were firſt Diſcuſſed. ARor, Al- 
ter, Fohn#on, Hay Clerk. Y id. Fannary 27,1636, Straiton, Fanuary 25,1642, 
Major Stsrling , | 

eMowat-contra Xeith, Eodems die, 

R., Rogeer Mowat and one Keith of Son in Law to Fean Guthrie, 
M having either of them Arreſted the Prices of ſome Viaual, adebted to 
the Laird of Ludq»harn,and contending for preference, Mr, Rodger craves to be 
prefer'd, becauſe he was both Creditor to Ludquharn,andDonatar to hisEſcheat, 
The Lords Found, he could not crave preference as Donatar,becauſe he was Do. 
natar only to his ſimple Eſcheat, under which they Found that nothing could 
be comprehended but Moveables, which then at the time of the Gift,and a year 
thereafter,only ſhould pertain to the Rebelz and the Victual now controverted 
was of a Cropt five or fix years ſubſequent after the Gifr, and ſo that ir could 
not pertain to the Donatar of the Rebels ſimple Eſcheat: and they reſpe&ed not 
the Tenor of the Gift, which Diſponed exprefly all the Rebels Goods, which he 
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ſhould Acquire at any time thereafter during his RebeBion,and that he was ſtill Re- ; 


bel,which was not reſpeed, Actor, preſent, Alter, Gilmore, 


Monteith contra L, Weſt-nisbet, February 11,1642, 
Wy Monteith Purſuing Poynding of the Ground againſt the Laird of 

Weſt-nisbet,toran Annualrent wherein he was Inteft, by a Baſe Infeft- 
ment, and other Creditors of We#-xisbet, who were Infeſt by publick Infeft- 
ments upon Compryſings,but poſterior, ſome years afterthis Purſyer, Alledging, 
that all theCreditorsſhould come in paripaffs in ſuch a caſe,asConcerned ſo ma- 
ny Perſons heavily prejudged by Weſt-»isbet,who was become Bankruptzwheres 
as if any which were prior ſhould be preferred therefore, that wonld overthrow 
many others who were wracked thereby; The Lords preferred Moxreith in reſpe&t 
of the priority of his Real Right,notwichſtanding that it was Alledged, that the 
ſame was but Baſe, Holden of the Granter, and that the King's Confirmation 
thereof made it no more Publick, but would ſave the ſame only from Forefaul- 


- 
bes 


ture,or Recognition, and ſuch Accidents, and that their Infefrments were pub= | 


lick, Holden of the King z and alfo, albeitit was Anſwered to the Reply of Poſ- 
ſeſſion, that the ſame ought not to be reſpeRed, becauſe the ſame was only Clad 
with Payment, made by the Debitor of the Annualrent for his Money, which 
could not Corroborat that Right,the Poſſeſſion nor being out of the Land, nor 
made by the Tennents; Notwithſtanding whereof the Reply was Suſtained, ſeing 


he offered to prove, that rhe payment was made conform to his Infeſrment,at the } 


date of che whichRight, it was lawtul to the Purſter tro-Concrat with his Debi- 
ror;he neither being then Bankrupt, norInhibice, nor at che Horngand whatever 
was his caſe thereaiter, that ought not to prejudge him, who had dealt with 2 
Reſponfal Party, when he Contrated with him, Hay Clerk, YFid, Fannary 20, 
r63t« William Brown's Creditors, and thecafes there, 


Grants of Ballindaboch contra Leſlie, February 12, 1642: 
Ohn Grant Fiar of Balindaloch, being taken treacherouſty by Fames Grant 
and his Complices, and remaining in obſcuxe and private Captivity , yt 
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hour under fear of his Life, TraafaQs with one Leonard Leſly, who was one of his 
aRual Takers, and one of his Keepers, and promiſes by a great Math, to give 
him a Bond of 4000 merks, if he would concur to Relieve and ptr him to Li- 
berty,according whereto, with the hazard of his own Life, he Plotted his Liber 
ty and eſcaped with him,whereupon within 14 days after his oy he pavethe 
ſaid Bond of 4000 merks to the ſaid Leonard, andabour a year thereafter pay... 
ed 1000 merks thereof, and retired. his own Bond, and then renewed co him a- 
nother new Bond of 3000 merks, which being now Charged co pay, he Suſpends, 
Alledging the Promiſe was Extorted 9 wetwmn, atid the Bond following there- 
upon Was 66 taypers cavſeam, for the Promiſe was for fear of his Life, done when 
he was in Captivity, and the ſubſequent Bond depending O— for an 
unjuſt Cauſe, for Relieving of a lawful Subje&, Barbarouſly and Cojuſtly Ta- 
ken by Sorners and Out-laws,” The Reaſon was Rejected, and theBond Salts » 
for the Charger had hazarded his own Life, in helping to put che Sufpender to 
Liberty, and fled away with him, Actor, Stuart, 


Moſman contra Tennents of Monkcafile, Eodem die, 

K Atharin Moſman Donatar ro her Husband Fames Nisber's Eſcheat, Char- 

ves the Tennents of Monkcaftle,tor payment of ſome Money,contained in 
2 Bond granted by them to het ſaid amquhile Huſband,conform to a Sentence 
of Declararor,obtained by her againſt them thereupon z And they Suſpending, 
Alledged, that her Husband in his own Lifetime, made an AGigney tothac Bond, 
which was Intimatto them,and to which Afigney they made paymeart,and Re- 
ported his Diſcharges , with conſent of the ſaid Fames Nisbet in his own Life» 
rime; This Reaſon was Suſtained, albeit the Wite Alledged, that when the pay- 
ment was made, her Husband was'at the Horn, ſo that his Rebellion made the 
Right to pertain to the King, which was Repelled,feing the Payment was made 
with conſent of theHusband, before theGite of EſchearDiſponed to theDonacar, 
which they Found only put che Tennents Debitors in mals fide, Scot Clerk, 


Paroch of 7n»erkeirhing contra La, Roſyth, February 15, 1642, 
He Parochioners of I»nerkeithing and Stent-Maſters, having Charged the 
Lady Rofyth ro pay her proportion of theStent, Impoſed upon the Paro- 
chioners of Inerkeithing, borh to Burgh and Land-ward,tor furniſhing of Bells 
tothe Kirk; And ſhe Suſpending upon this Reaſon, that albeit there be an At 
of Parliament for Beiting and Repairing of che Kirk and Kitk- Yard-Dykes, yer 
there is no Warrand to Stent the Parochioners tor buying of a Bell, ſpecially a 
Bell within a Bargh-Royal,which only is incumbent to be done by the Burge(- 
ſes and Indwellers within the Burgh, and nor by theſe — Land-ward, 
their Bells being in uſe art all times;to ſerve for their own Burgelles,and for their 
own uſe at Prayers Morning and Evening, and for their other Meetings abou 
their Town buſneſs And this Suſpender,nor the Heretor did never conſent to 
this Stent, but did expreſly oppoſe the ſame: Attour,ſhe Alledged that the Ti- 
tular and theſe who had Right to the Teinds, ſhonld bear the Burthen of this 
Stent;or the third part ofthe Burthen, as in Reparation of the Kirk: Notwith- 
Randing of all which Reaſons, the Stent-Roll,and Letrers Raiſed thereon, were 
Suſtained and allowed, | S 
4; Halpland contra Crawfurd, Eodem die, 

Ne Halpland having obtained Decreet of Removing againſt Crawfurd of 
Camlarge; Purſues his Daughters as Charged to Encer Heirs to their De- 
fun& Father, and their Husbands to pay the Violent Profirs of che ſaids Lands, 
latrometted.with by their umquhile Father, This AQion, and all Actions of 
Violent Profits, the Lords Found, ought toabide Continuation,and the rather 
| daunez where 
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where the Summons bore no Priviledge, as being acceſſory to the Zords Decteet 
ot Removing which preceeded, Scot Clerk, 


Yeitchcontra Tennents and Poſleſſors, February 16, 1642, 
Atharine Veitch being Served and Kenned to a Terce of fome Lands,where: 
in her umquhile Husband died Inteft Redeemible, Purſues tor the Duties 
of the aids Lands, Intrometted with by Yeitch of Dawick, divers years fince the 
death otherHusband, And theDefendersAlledging,that betore thePurſuersHuſ. 
bands Deceaſe,the Sums whereupon the Lands were Redeemable,were Charg- 
ed for to be payed in theDetuacts lifetime, ſothat the Sums were thereby Move- 
able,which makes rhe Terce of theLands to ceaſe, This Alledgance was Repel- 
led, becauſeno Redemption followed, nor no Renunciation,nor other Deed up. 
on that Charge, and the Defunt died /nfeft,and undenuded, And the Defender 
Duplying, that atter the DetunA's Deceaſe, his Sonand his Tutors Renunced 
thatRight of Wodſert. And the Purſuer Anſwering, that that Renunciation done 
by the Tutors, ought not to bereſpected, not being done by the Father in his 
Litetime,who made the money Moveable, The Lords Found the Renunciation 
made by the Tutors and Minor Relevant to Eleid this Purſuit, to Exclude the 
Tercer, ſeing the Wodſet was Redeemable,and the Renunciation made was Su- 
ſtained, being dependant upon a preceeding neceſſary Ground of Reverſion, albe« 
it therewas no Declarator of Redemptionzbur becauſe the Purſuer Alledged Col- 
luſion, done betwixt the Tutors to her. prejudice, the Mactes was Ordained to 
be turcher heard, Gibſon Clerk, 


La: Brunton contra Eodem die, 

Mo Lady Brunton Relict of the ſometime Biſhop of Glaſgow, Her Execu- 

rors Purſuing for the Duties of ſome Lands, wherein ſhe was Infeft in Life- 
rent by her umquhile Husband, of the Term of Martinmaeſs, anno years, 
ſhe living to Martinmaſs day that year, and nor dying till the Afternoon thar 
day about three or four hours: And the Heir of her Husband,who was Heretor 
of that Land, Alledging,thar that Term could not pertain to the Liferenter, or 
to her Executors, becauſe ſhe dying ol Martinmaſs day, the ſame Term behoy- 
£d to pertain to the Heretor of the Land, and not to her, The Lords Found, 
that this Term was due to the Liferenter,and her Executors,and not to the He. 
retor,ſeing the Liferenter lived to the Martinmaſs day,and dyed on Martinma(s 
day at Afternoon,asſaid is,which they admitted ro chePurſuersProbationy ſo that 
hereby the Liferenter living to the Entry of the Term, ſhe was Found to have 
Right to that Term, begun to run before her Deceaſe, as ſaid is, ſhe having li- 
ved to the Afternoon of that ſame day, whereon the Term fell, ARor, Stuarts 
Alter, Nicolſon 8 Mowat, Gibſon Glerk, 


| Crawfurd contra Purſels, February 25,1642, 

Alcolm Crawfurd having by Gift under the Great-Seal , the Right of a 
N Tenement of Land in E4inburgh,,pertaining tothe King as ultimus Ha- 
res, by the Deceaſe of umquhile Hugh Crawfard, laſt Infett therein, who was 
Baſtard,and who died without lawful Bairns, And Helex and Beſſie Purſels,who 
were Poſleſſors of this Land, and thir Defenders Alledging , that this Aci- 
on ought not to be Suſtained, becauſe it is 3o years fince the time of the'De- 
ceaſe of the ſaid umquhile Hugh,who is Alledged to be Baſtard, and at the time 
of his Deceaſe he was betwixt go and 50 years of age, ſo that before that time 
there can be none living to prove the Marriage of the ſaid umquhile Hagh his 
Parents,or that they Cohabired together as Matried Folks, for this is #/tra homi- 
num memoriam, and his lawtulneſs was never drawn in queſtion all chis time 
whilenow; likeas, while he lived, he was everrepute lawful, The Zords in this 
caſe ( which was a caſe of ſuch Antiquity) Found it a matter of dangerous prepa- 
rative 
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ative, to give way to ſuch Aions, and to Suſtain and drawin queſtion Paturs 
defunitoram poit lapſum tanti temporis, which may concern the SubjeRs of all 
qualities, who areot any years : And therefore Found no Proceſs on that Gite, 
this Alledgance being proven. G:bſon Clerk, 


Niſbet contra Williamſon, Foulis and Nishbet, Fune 22, 1642, 

N a Triple Poynding Fozlis being 1Jebitor to Nisber in a Sum, tor which the 
] ſaid Foulis being Charged by another Fovlis, Afſigney to the laid Nisbet : 
And Nisbet compearing as another ot his Creditors, who had Arreſted the Sum 
in Fexl;s his hands, for ſaristying ot the Debt owing to them by their common 
Debiror, And Wil:2m{on Compearing as another ot the ſaid common Debitors 
Creditors, The Afigney claiming preterence to the Arreſters Creditors of the 
common Debirors, in this Sum controverted, becaule he was mace Affigney be- 
fore theſe other Parties Arreſtments,and had done Diligence betore them, the 
common Debitor being his lawful Debitor,as is conteſt by him in his Aﬀignas 
tion- And the Arreſters Anſwering, that they ſhould be preferred to the Aſſig- 
ney,ſcing the Aſſignition was made by a Bankrupt in meditatione fuge, there be- 
ing no Debt, which the Aſhigney can Inſtrut was owing to him; Likeas, he was 
then the Cedents Servant, and (o preſumed a Confident Perſon: an the A fſis- 
ney opponing his Affigration thereto, the Zoras preterred the Afſigney to the 
Arreſters, the Affigncy giving his Oath, that the Cedent was his true Debiror 
the time of the A4fſignation, in as- great Sums as that Money Affigned, and he 
giving ſo his Oath, The Zords Found no neceſfity, that the Affigney ſhould be 
holden to qualifie by any other Writ, that the Cedent was his Debitor, irire- 
ſpe of the A of Parliament, which admits that Probation by the Parties Oath 
for as when any Party buyes Lands , or Goods from any perſon who becomes 
Bankrupr,the Alienaticn cannot fall, albeit the Buyer cannot InſtruR by a pre- 
ceeding Writ, that the Seiler was his Debitor in any Sums of Money, the Alie- 
nation being done bonafide,cven (on this caſe, Hay Clerk, | 


Falconer of Glenfarquhar contra L, Glenbervie, Fune 24, 1642, 
R. David Falconer being Intett in the Lands of Glenfarguhar, with the pri- 
viledge of an ancient Fair, called Padre» Fair , from Palladigds , hol- 
den upon the faids Lands of paſt memory ot Man from the fiſt of Faly 


' tothe ſeventh day thereof, Plirſues the Laird of Glenbervie, who had Acquired 


from the King a late Infeftment, a» xo 1635, ot his Lands, wich the priviledge of 
a Fair to be holcen on his | ands of £:livard, which lyes withif a mile, or lefs 
of the Purſgers Lands,whereon his Fair holcs,to be holden tro the 24 of Fuze 
to the firſt of Fly yearly,to hear ic be Found, that the {aid 'ntettment ought to 
be Declared Null, fo far as concerns, ot may be extended to the having ot any 
Fair on the ſaids Lands of Dil/:ward the time foreſaid, 2s being a Priviledgepri- 
vatly Purchaſed , and indireQly tending ro take away the Liberty and Privi- 
ledge of the Purſuers Fair, in reſpe@ that the Purſuers Lands and the Detenders, 
which has the Faitrs,are not diſtant trom others a mile of Groundzand the time of 
the holding is ſo Eweſt, without any Interval ot time,that the Detenders Fair 
(which ends the very day whenthe Purſuers Fair begins)muſt neceſſarly evert all 
Priviledge and uſe of his Fair,and prejudge himof all Commodity;which he can 
have thereby, and tends maniteſtly to kindle Trouble betwixt the Parties, and 
to diſturb the Quietneſs and Peace of theCountrey:W hich 4Rion being heard 
in the Zords preſence, and the Parties, and their Advocats being heard to Diſpne 
thereupon, they Found, that the Detenders Intettrment ought not toexrend to 
the Priviledge of a Fair, to be holden of ſuch nearneſs to the faids Lands, for 
keeping of the ſame, within the time contained in his [atetrment, which is in ſuch 
Vicinity, and immediatly preceeds the time of the Parſuers antient Fair, The 
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Defender having taken the ſame, to end the ſame day when the Purſuers Fair 
begins;tor however he might take a Right from che King ot his Lands, with the 
ſaid Priviledge of a Fair, yet that Priviledge ought to have been ſought, nor t9 
deſtroy the effc& and uſe of that antient Fair granted to,and bruiked immemg. 
rially by the Purſuer and his Authors and Predeceſlors of before; And theretore 
they Ordained that Priviledge, ſo tar as concerns that time of the holding there- 
of.to ceaſe,as Impetrat in emulationem vicini, And Found that the1aid Fair might 
been lawfully Impetrat , and may be keeped by the Detender , upon his (aids 
Lands at any time aſter the end of the Purſuers Fair, or at any tune before,by 
the ſpaceota Month preceeding the Purſuers beginning of his Fair - Bur Found 
that the Detender cannot have any Fair betore the Purſuers Fair begin, ex» 
cept there interveen the (pace of a Month at leaſt free , betwixc the end of the 
Defenders Fair, and the beginning of the Purſuers, 4nd the Zords Decerned ac- 
cordingly, 4Qor. Advocatus, Nicolſon & Stuart Alter, eMowat, Gilmore & Ni|- 
bet, Gibſon Clerk, 
Lo. FerreFer contra Caſtlelaw, Eodem die, 

N 2 Double Poynding berwixt the Lord Forreſter and one Caſtlelaw, where 
Jari having Arreſted in cheTennents hands,the Farms adebred by them to 
the Laird of G-awge thejr Maſte r, tor ſatisfying of .a Debt owing to Caſtlelay 
by their Maſterz 4nd the Lord Forre#ey claiming to be preferred to the (aid 
Caſtlelaw, becauſe betore the Arreſtment, the Lands for moſt onerous Cauſes 
were D-iponed to him,contorm whereto he is in poſſeſſion, by holding ofCourts, 
Caſtl:law Anſwered , that the Oiſpoſition ought to have no reſpe& , no teal 
Right by Charter and Seafin having tollowed thereupon , and the Diſpoſition 
containing no Clauſe whereby the Farms controverrxed were 4Migned to him, 


Likeas, notwithſtanding thereot,the L. of Graxge remained in poſſeſſion of the 


Lands,an ” uplifted the Farms and Duties thereot continually, whereby this year 
controverted,the Farms Arreſted by him, ought to be paid to him,as pertaining 
to his . ebitor, and cannot be claimed by the Lord Forreſter, by this Diſpoſiti- 
on, which remained s »udiw finibus obligations without Seafin, and he havi 

done no Legal Diligence to Recover Payment thereby. The Lords Repelled 


the Lord ForreFer's Alledgance,and preferred Ca#lelaw's Alledgance, andads 


mitted the ſame to his Probation, thar the Debitor retained the Real Poſſeifion 
of the ſaid Lands, and that the Lord Forreſter had no Real Polleffion of the 
Lands.nor Real Right, and Repelled the glledgance of Anteriority; neither did 
they Reſpe& that part concetning his Poſlefon, qualified by holding of courts, 
AQor, Herriot, 


Roſs contra Robertſon, June 25. 1642. 

Ne Murgo Roſs having begotten two Daughters upon one Robertſon, there- 

after gives her a Bond to pay to her 1000 Merks at a Term, and failzie- 

ing of her by deceaſe before the Term, to pay it to their ſaid Bairns. The 
Woman being Married upon an Huſband, Charges to pay the Sum,and the Man 
Suſpending, that it was given ob t#ypems cauſam,tor the ſaid cauſe of Adultery, 
The Zord: Rejected the Reaſon,and ſuſtained the Bond, neither reſpeRed they 
that it was Alledged, that the Bond was given ob cauſam Adulterii, tanquane 
cauſa turpis fuerit,leing it is ſaid inLawgquod Mwlier turpiter facit cum fit meretix, 
ſed cum ſit meretrix accipiendo non facit twrpiter;tho the Suſpender Anſwered, that 
etiaus acceptum ob premium Adulterii auferendum eft aMyliere, which was Repelled; 
and the Suſpender further Alledging, thatin reſpe& of theTenor ofthe Bong, 
providing the Sum to the Bairns,in caſe theWoman die before the Term, there» 
fore and inreſpe& of the cauſe it ſelf, inall equity, the Woman who is now Mar- 
ried on an Huſband, ought only to have her Liferent uſe of the Sum, and 
that the Fie thereof ſhould pertain ro herBairns.ThisAlledgance wasalſo —_— 
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Ld, in reſpe& the Woman ſirvived the Term of payment, and the Fee was 
Found to pertaiti to her, The Suſpender per Laxtie; Alter, 
0 Whyte contra Baillies of Wigtown, Bodem die, | 
h Ne John Kol wes, Ir and Warded, by Letters of Caption at the In- 
() ſtance of Thowess Wjilie, by the Baillies of Wigtown, and thereafter they 
ecting hith at Liberty, they are purſued for payment of the Debt therefore. 
And t Cn after he wagl[ncarcerat, there was in a ſpace thereafter 
hownto them a Suſpenſion of that Decreet, and Debt, for which he was. [n- 
carcerat. To the which the Creditor Anſwered, that that Suſpenſion was Im- 
t before the Party was Watded, and was not ſhown, as it ou hyto have 
_- the time wheii he was Wafded, nor long thereafterz and 2fi& he Was 
Warded, the Magiſtrats could not at their own hands, put him to Liberty, they 
never being Charged to that &ffeR, and the Suſpenſion bearing no ſuch Claufe 
Likeas,the Party remains ſtifl Rebel, and was never Relaxed, and the Char 4 
was neverSummoned to the day of theSuſpenfion;ſo that theycannot be excu ed, 
to have enlarged the Rebel at their own hands, without Warrand, And the 
Baillies further Anſwering,that they had dealt with the. Sherif of Wigtous to 
take the Rebel again, who took hlm, and ſince he was taken, he died in his 
Company, at whicly time he was inthat ſame eſtate undeteriorat, as he was in 
when he was taken; all which being confidered, ſhould be enough to liberat 
the Baillies, who are but ofa mean Burgh, and ignorant of the ſtri& Points of 
Law, The Lords Repelled the Exception, and ſuſtained the Purſuit, ſcing ic 
was Found, that they could not enlarge the Party once Warded, at their own 
hands, without. Warrand, ſpecially when the Debitor was Three years at Li- 
berty, after he was put out of Ward, before he died. Fur the Lords perminted 
the Baillies to ſay all,which the Party might ay, againſt the Debt, it he were 
living, and to infiſt in the Suſpenſion. 


L. Polwart contra Time 29. 1642. IC 
"He L, of Polwart purſuing one, who had Intrometted with certain Nolt, 

| and'other Goods, being upon his Lands of which were Set by 
hina' to a Tennent, for payment of the Farm-Duty in Victual, for which the 
kids Lands were Set to that Tennent, of that Cropt- which came laſt off the 
Ground, ſhortly after the Terms of payment were paſt. And the Defender Al- 
leqging, that- ſhe had poynded thefaids Goods, by vertue of a Sentence reco- 
apainſt'this Tennent, for Debt owing by the Terinenr'to her, and that 

at the time ofthe Poynding, ſhe hadleft the' Tennent in that Caſe, that the Room 
was fully Sown, and the” Corns' growing thereon, which Corns thereafter in 
the harveſt weteLed;andStacked by theTennent in hisBarn- yard,upon the'faid 
Lands,whereby thePurſuer had within theRoom, als many Corns as might have 
payed him, both of that Croprwhereofthe Corns grew,and for the Farms of the 
Cropt preceeding,which isnow'conttovertedzſothat ſhe ought not to beCompels 
led to render backagain the ſaids Goods,lawfullyPoytided for a Juſt Debe,ſeing 

I theMafter might have been'otherwiſe ſatisfied, by the foreſaid ſubſequent . 
I The. Lords having heard the Parties Reaſons'on either fide, they Found, = 
Gas ciagapoactat Grounds And albelethe Coos be prime” bee Hype. 
Goods, bei t Ground'3 And albeitt tis be primo” loco. Hypd- 
thecat to che Miter for his Farms, yet they Foutid'the ſame Hypotheeaich, 
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did alſo extend to any other Goods ing to theTentient, being uponthat 
Ground; In reſpeR' of ' the'which- edge they F ound, that: the 'Maſter 
tto be toaty other Creditor of the Tennetitsfor that years Farta, 


ad therefore Repelled the Alledgande founded uponi'the Poynding, ſeing'the 
Poynder did not Alledpe;/ that ar the time'of the Poynding; ſhe"left' als many 
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Corns and otherGoodsupon the Ground of theLands,as might have been ſufficj. 
ent to have payed theMaſter his Farms,for thar year; For they Found the$qy. 
irg of the ſubſequentCropt,was nota ſufficient Cauſe,to have ſtayedtheMaſter, 
to ſeek payment of the immediat preceedingCropt, whereof theTerms werethen 
paſt,againſt any who had meddled with the Tennents Goods, And fo the Lord; 
Found, that the Maſter had a Tacit Hypothecation for the Tennents Farny, 
of the immediat bygone year, not only in the Corns which grew upon the 
Ground that year, but alſoin the Tennents other Goods, againft any other 
Intromettors therewith, whether Creditor, or other whatſoever. AQor, 
Alter. Lawrence Oliphant. Vid. Feb, 3. 1624. Hay. and the other Caſes there 
cited. Ult, Majtij 1624, Sir John Carnegy. March 29, 1639, Dan 
Margaret Hay. 


Huntly contra Manſon, July 8. 1642, 

Ne Hu»tly having obtainedDecreet againſt umquhile Mr.Jobn» Man/on, fot 
paymeut of an hundred and fixty pounds, conform to his Bond granted 
thereon, and the ſaid Mr. John being Denounced Rebel, for not .payment 
thereof, afd dying Rebe], after his deceaſe 20 or 24 years, he purſues his Heir, 
for payment of the {:1d Sum, and of the profits, and Annualrents thereof, of all 
years fince he was Rebel, as well during the Rebel his own Lifetime,as of all 
years fince the tine of his death, and continually, while the principal Sum be 
payed. This Purſuit was ſultained againſt the Heir, not only forall years ſince 
the Dcbitor was Deneunced, by this Creditor, during the Debitors Lifetime, 
but alſo for the years ſince the Rebels deceaſe, and continually while the pay- 
ment be made by him of the Principal Sum. AQor. Baird, Alter. Heriot, Scot 
Clerk, Yid, March 15. 1631. Fletcher contra Kid. January 26. 1631, L. Clo 

ber-hill, and the other Caſes there, | 


Agnes Grant contra Eodems die. 

N a ReduQion of a Diſpoſition of a Tenement in Perth, which was provid- 
ed to one in Conjund»fie, by her Contra of Marriage; which Land bb 
ing thereafter Diſponed by her Huſband, to Andrew Balvaird, ſhe con- 
ſented thereto, which, together with the Judicial A&, made before the Baillies 
of Perth, bearing, That ſhe had Ratified that Diſpoſition, and ſworn that ſhe didit 
voluntarly, without any CoaFion,ſhe defired tobe Reduced ex capite wetus, being 
compelled both to ſubſcribe the Diſpoſition, and alſo to Ratifie the ſame Judi» 
cially, and toſwear that ſhe did it voluntarly, ec. From the which the Lords 
Aſſoilzied fimpliciter,in reſpe& that theDiſpoſition foreſaid, ſo ſubſcribed by the 
Woman was Katified as ſaidis,in preſence of theBaillie of theTown,&ſworn by 
her,to have been done voluntarly,conform tothe 84 AR of 11.Par. J4.3.which 
Conſent of hers ſo Ratified and Proven, The-Lords Found ſufficient to purge 


all Atioh ſuper wetx ; Although the Woman Replyed, that the ſame. Ratifica- 


tion and Oath was extorted alſo, per eaxdem vim &- metnm,; and which then (till 
continued. And the Lords ReſpeRted it not where the Woman Replyed, That 
the'Ratification was made within an Houſe,and not done in Judgment. Agor, 
Cheap. Alter. Mowat; Hay Clerk, 


Inglis and young Aikit contra old Aikit, Fodems die. 

T* an Action of ReduRion Purſued by Azna Inglis, with conſent of young 
Aikit her Huſband, againſt old Aikit her Father in Law, for: Reducing of 
her Contra& of Marriage,upon the Reaſon of Leſfion,Minority,andRevocation, 
wherein her Huſband Compearing, and Declaring that he would not concur, 
nor aſſiſt this Purſuit, The Lords, notwithſtanding of the Husbands refufing 
to.concur .with the Purſuit, ſuſtained che Proceſs, ſcing in effet now 'the 
Proceſs was betwixt the Huſband and his Wife; for-ſeing the Huſbands gp. 
who 
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who wasDefender,and was called in the Proceſs,was dead,and that the Huſband, 
who refuſed to concur with his Wite, was Heir to his Father, whereby the 
Huſband became dire&ly the Party to defend the Contrat, Therefore the 
zords ſuſtained the Purſuit, although betwixt the Huſband and the Wife. 
hew, the Huſband Alledging the Wife to be paſt annos ntiles before in- 


tenting of this Action, the Wife — Minority then, was preferred 
ARor, Stuart. Alter. Nicolſon. Gibſon Clerk. | 


Lady Gairles contra E. Galloway, July 15, 1642. z 

He Lady Gairles being provided by her Contract of Marriage to certain 
T Lands, which her Father in Law, the Earl of Gaoway obliged him to 
make yearly worth to her 6000 Merks, whereupon ſhe having raiſed Letters 
and Charges, and the ſame being Suſpended by the Earl, atthe calling where. 
of the Lady declared, that ſhe Charged the Earl to make the Rental of the 
Lands good, conform to the Contra&,. which ſhe declared the Lands were not 
able to:pay; having never payed the half of the Rental; Andit being here con» 
troverted by the Suſpender, that this Tryal could not be taken hoc ordine by a 
Charge ſo ſummarly,but that it ought to abide an ordinar Purſuit, by way of 
Declarator, orother Acton, and not by way of Suſpenſion: The Lords ſu- 
ſtained the Tryal to be cognoſced upon the ſame Charge in this Suſpenſion, 
and Found no neceſſity, that the Charger ſhould be put to any other Purſuit, 
or Declarator therefore, and ſuſtained the ſame to be taken hor ordine. Aﬀor. 
Stuart, Nisbet & Neilſon. Alter. & Oſwald, Hay Clerk, Yid. Jaly 22. 
1635. L. Rentoun, and March 21. 1635. Lo. Teſter, 


Elder contra Mercer, July 16. 1642. 

Ohe Elder Son to Henry Elder, Clerk of Perth, being provided co the Ofhce 
] of Clerk ſhip in Perth, by the Council of the Town, with reſervarion ot his 
Fathers Literent,in April 1623.at which time he was an[nfant within three years 
of Age,with Proviſion, that he with his Tutors, by Advice of the Council of the 
Town, (hould appoint Deputs to Serve therein, during his Minority, and the 
Father thereafter dying in 6 &ober, the ſame. year 1623, Fohn Mercer is pro- 
vided to the ſame Office, vacand by bis deceaſe, and is provided during all the 
dayes of his Lifetime ; In which Provifion; inthe Clauſe of Warrandice there - 
of,ſpecial Exception is made of that prior Proviſion,granted to John Elder the 
deceaſt Clerk's Son 3 Likeas the ſaid Son, when he was paſt Majority, was alſo 
admitted and received by the Council of the Town to that ſame Office, And 
they contending, who ſhould be preferred to the ſaid place, which the faid 
John Mercer Alledged was only due to him, he being provided by a lawful 
mannez-.of-Vacation, viz. The Incumbents deceaſe, and during his Lifetime, 
and having Served therein 20 years bygone and the other Proviſion being 
null, not having a cauſe of Vacation; but bearing Reſervation of his Fathers 
Liferent, who was then living, and being granted to an Infant, who could not 
ſerve 1n the Office, and he wanting Tutors, and no Deputs being either ſought, 
or given to him, his Gift given to him for his Lifetime, oupht to be preferred, 
and which cannot be queſtioned now, .after his 20 years Poſſeſſion. And the 
Clauſe of Warrandice 1n his Gift, ought not to be reſpeCted, ſcing it is not Exe 
cepted in theDiſpofitive Words, but in the general Clauſe of Warrandice, which 
cannot be prejudicial neither to him, nor ro the Town; It being a Gift in it 
ſelf null, being granted co an Infant, of a Place, which deſerved to be provid- 
ed co one able to ſerve therein. And the other Opponing thePriority of his Gift, 
whereon he is now,beingMajor,admittcd to the Office, and wherein he aftually 
ſerv:s,and isReceived,thePoſterior Gift cannot be ReſpeRed,but as aDeputatt- 
on, during his Minority 3 ſcing he being then Pupil, and under the Govern- 
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metit of the ſame John Mercer,who Married his Mother, and with whom he re. 
mained,he ought to haye ſoughtTutars to him,and cannot be reput to have dealt 
bona "wa with him, wbo was under his Truſt , in not doing the ſame, but mug 
be eſteemed to have fraudfully abuſed: his Truſt, in taking a Liferent-Gik to 
himſelf, over the Pupils Head. The Lords preferred Elder to Merver in the 
Right of this Office,now after Elder's Majority, he being of new again received 
therein, by conſent of the moſt Part ofthe Council, and reſpected not, that 
there were no Tutors given to Elder, nor that Mercer had obtained another 
Gift of the Office from the Town in ammo 1627. Wherein there was noſuch 
Clauſe of Fxception from the Warrandice ; but inreſpeR of the foreſaid prior 
Gift, and new Admiſfion of Elder, and in reſpe& of all the Circumſtances, 
which they Found very conſiderable in this Matter, They Authorized Elder'; 
Right to this Place. Ator, per Nicolſon. Mercer per Cheap. Hay Clerk, 


Catera, ſed panca, Fnjuria T emporum, perierund, 


INDE 3 


CC . <A .TEF 


ALAS EFPLSAMANSAFEMAMFPFPAWHSMMNDSYNAPRZRARKSPDPOO 


"LY 


Purſuers and Defenders Names, for rhe 
uſual and eaſter Citing of the Lords Decifions: 


By W. 4. 


” A 
Bercromble contra Robertſon, November 21. 1627 
Minliier of Abercherdor con: parochioners of 


Gem), Decemb: 7. | | 1633 
Biſhop of Abtrdene contra his Tennents, penult Zune 
1622 


Colledge of Abtrrdene con; Farden, March 22. 1627 
Colledge of 4verdent con: Menzies, March 26. 1629 
Biſh. of Aberdene's Baillie con: Vaſlals, March 11-1630 


La: Abergeldie con; her Son, Fuly 23» 1633 
Adem con, B:; B: of Air, Zuly 14. 1626 
Adamſon con: Forland, January 12+ 1630 
Adamſon con: MitchH, Pune 15. 1624 
Adie con: Gray, January 24, & 26. 1628 
K., Adyocat con: Meriſon, March 8. , 1623 
K. Advocat cor: Excommunicants, Zaxe 26, 162g 
Aﬀicch con: Matthze, March 20. 1629 
Agnew con: E: Caſſils, Janxery 26. 1627 
Achanna) coft; Merch 13. 1632 
Aibman con: Hunter, . Feb: 26. _ 1624 
A1'þin con: L: Gramflaw, 7anuary 16. 1623 
Aithin con: Hewart, July 23. 1625 
Arthin con: Hewart, Januar) g, 1628 
L: 4iton con. Aithin, November 20. . 1623 
Aiton of Kina/die con. Kedie,. Jane 17+ 1625 
L. Aiton c;0; h's Tennents, 7ulys & 7. 1625 
Aiton con. Mowat, Novemb; 28. . : 1626 
La. Aiton con:Lo: Lindſay, Jenue'y 18, 1628 
La: Aiton con: Hume, Januar) 21. 1629 
La: Aitox con: Hume, Feb: 4. 1629 
Aiton con: L: Halberton, Decemb; 22, 1629 
Aiton con; Aiton, .Feb: 15, 1632 
Alcorn cop, Kir, Januar) 15; 1530 
Alexandtr con: Kannier, Feb: 21. 1632 
Aliſox con: Trail, July 8. Y 1628 
Allan and his Curators con: Feairbolm, Nov: 20. 1627 
Allans con: Lawder, January 16. 1628 
Lo: A'mond con: E: Linlithgow, March 9. . 1639 
L: Aitrr con: L: Aﬀicch, March 2, 1536 
Anderſox con: Anderſon, Fuly 15. 1623 
Ande»(59n con: Gordon, Feb: 22 1628 
Auderſon con: Gitſen, March 22, 1639 
Anderſon con: Monttir, June 16. 637 


es ow; 5 
Viſcount of Anxand con: Scot of Harden, January 15. 


PE 1624 
Anzand con; his Tennents, January 26. 1528 
Annand con: Annuend, Novemb: 24: 1632 
E; Annandale con: Jobnſfon, 7uly 3. 1624 


| SG... | 
E: Annandale con, Murray, July 6+ 1627 
E: Annaxdelecon: his Tennents, 7uly 20+ 1533 
E: Annandale con Zobnſtong March, 29. 1636 


Arbuthnet con: Tenvents of Fairniflat, Dec: 13. 1623 
Arbuthnet con: Lighton,. July 11. 16283 
Prior of 4rd4chatton con:Capt.Clanroneld, June 18.1631 
L. Ardchaiton con: parochioners of Kiznivar, Full 8 


| 1631 

Ardwel con: Mculloch, Fuly 17. 163A 
Arnot contra Executors of Hame, Feb: 12. 1623 
Arnot con: L: Mandevfion, July 9. 1623 
Le: Athol con K: Athol, Feb; 20: ' 1633 
L: Axchinleck con: Cathcart, July 15+ - 1632 
Auchterlony con: Olipbant, Decemb. 17+ 1630 
Auld contra Smith, January 29, 1629 
Auld con: Yull, March 9. | 1630 
Auſtain con; Kyr of Kippilaw, Fuly 25. 1626 
; | B. . 
Aillie contra Porter, Novemb: 28. 1628 

1 ) Baillie con: Ratherfoord, March 25. 1623 
Baillie. con: Robertſon, June penule L627 
Baine con: Feb; 14+ 1622 
Baird & Forreſt con: Chalmers, Jan: 14+ 1630 
Baird con: July 18. 1633 
Baker con: Mchieſon, Novemb: 29. 1624 
Lat Balbrgnscon; L:-Lawifionn, Decemb: 1; 1626 
La: B«{b:gno con: Helr of Balbrgno, Jaly 9. - 1639 
Lo: Baicleugh con: Tennents of Eliſten, Dec: 9. 1626 
E: Balcltxgh con: Toung, December 13 1626 
E: Belcleugh con: Burnet &ec. Jan: 19. 1627 


E: Belcleugh con: Young Be Ker, March 20 & 25.1629 


Viſc: Balbeven con: L: Laſs, July 18. 2637 
Tutor of Ba{machie con; Maxwel, Jan: 16; 1634 
L: B«/menno con; Oliphant, Neovemb: 27, 1629 
Belmanno con: Tail, March 21 & 26. 1628 
Lo: Balmerinoch con: L: Lockhinyar, June 21, 1626 
Lo: Balmerjnoch con: L: Lochinvar, Feb: 2. 2627 


Lo:Belmerinoch con:Seton ofPitmedden, Merchi0.1627 


L: Balmerinoch con: L: Covingtoun, March 31 1627 
La: 8«4/Mitrinoch con; Lo: Fedburgh, July 12+ 1634 
L: Bain4mnoon Con: L: Belcomie, Feb: 4. 1623 
L: B«lvenie con: Grant, Fed: 1629 
Lo: Benff con: his -Tevnents, Decemb: 7; 1629 


Lot Bemff coo: L: Bejn's Chamberlain, July 2. 1029 
Banneniyn and Murray Donatars to the L; Drumme!- 


giers Eſchear, Decemb: 23, 3623 
Bennantyne con: A” Jane 25, 1624 
Ban-+ 
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Bannantyne con? Juty 17, 

Lo; Berganie coni: Stuart, Decemb: 6, 

Lo: Barganie con: his Son. March 9. 
Berclgy con: Patoun, January 11, 

Barclay con; Stevenſon, Merch 18, 

Barclay con: Binnit, March 6 

Barclay con: K. Ceſſils, Jan: 13. 

L: Baernb«rrow con: L: Ile, Drcemb: 21, 

L. Barns con: Feuers of Creil, March 9. 

L: Barns con: Guil, Feb; rn. 

Bartilmo con: Heſſingtoun, Feb: 2, 

L: Baſs con: Wauchops, Nov. 13. 

Prior of St. Bathans con: Carmichael, 7unt 16. 
Beatie con. Dundee, Merch 5, 
Bel! con: B. B, of Duns, 7aly 20, 
Bell con: Mow, Zan: 22. 

Bells con: Parks, March 18. 
B#l! con: wilſon, Zan: penult, 
Bennet con: Twnbal, Fuly 12. 
Bennet con: Bennet, Marth i8, 
Brnuet con: Brunet, Decemb: 10, 
Berriis R-11& con: his Crediror's, Nov: 25, 
Biſon con: L: Grange. Novemb: 14- 

Bin»ie con: Roſs, Marth 5. 

Biſ#:t con. Biſſet, Nov: 25, 

Biſi't con: Bifſrt, Feb: 20, 

Black con: Dich Novemb: 16. 

Blark cor; L. Fi medden, July 19, 

Black con: L. Pim damn, Fuly 20, 

Black coii: L. Piimedden March 5. 

L. Biackader con: E. Murray, Decemb: 19. 
Blair bburn con: Gibſon, Fib+ 20. 

Bl4i- k14rn contra Gibſon. Feb: 19 & 20» 

Bla: ck»urn contra Gibſon, Jan; penulr, 
Blaickbxrn contra Dryſdale Feb. 18, 
Blaickburn contra Gibſon March 25, 

Blair contra Brown, July 14- 

La. Blairquben cautra Tennents, 7unt 22. 
La. Blairquhen contra Tenrents, 7+) 11 & 28, 
L Blianſe contra Winraham, Feb. 1. 

Lo. Blantyre contraT:nnenrs ofG/eſgow. Zune. 28. 
Lo. Blentyre contra Forſyth, Decemb. 8 & 5 


16:8 
1621 
1623 
1629 
16929 
1630 
1531 
1628 
1622 
1634 
1632 
1622 
1626 
1533 
1624 
1635 
1636 
1639 
1628 
1631 
1531 
1526 
1628 
1628 
1624 
16297 
1627 
1632 
1633 


1634 
1622 


1629 
1629 
1629 
1623 
1628 
I6S31 
1637 
1637 
1630 
1623 
1626 


Lo. B/entyre contra Parochioners of Bathwel, March 


15,18, & 25 
Blyth con rs Trotter, Feb: 20. 
B1n&y con'ra Nicolſon, Novemb: 13. 
Bonningtoun contra Craſund Novemb: 6. 
L. Boquh'n contra L. Cluynit, Much 16. 


1628 
1629 
1622 
1624 
1622 


Lo B»thwicks Balrns con: theli Father, Zune 25.1622 


Lo. Borthwick con: L, Gallowſhtils, March 23 
La Borthwich con: the Vaſlals, Feb: 13 


1622 
1627 


Lo. Borthwick & Hay contra Hilfien & Smith, July 22 


Borthwick contra Clark, Nov. 28. 

La. Brrthwich contra Scot Decemb: 16. 
La, Borthwick contra Scot, Feb: 6. 
La.Borthwi ch contra Goldilands, March 5. 
La. Borthwick conra Scot, Fuly 17. 


1628 
1628 
1628 
1629 
1629 
1632 


La. Brythwick contra L. Geallowſhiels, March 4.1535 


Li. Borthwick con: L. Gallowſhiels, March 18. 
La. Borthwick conrra Ktr, Zanudry 26. 
Bothwel contra Oliphent, Feb; 16, 

Bower contra B: B: of Inverneſs, Novemb: 11. 
La. Boyn contra her Tennent, 7uly 14. 
L.-B* aco conrra Ogilvie, March 22. 

L Braco con: Tennent of Strylaw, March 22, 
Co nmiilar of Brechin contra Feb: 10, 
Brog's Heirs contra March 23. 
Brown contra Wright, July 5. 

Brown" contra L. Jobniton, Feb: 21. 

Brown contra Tecnnents &c. March 23. 
Brown contra Hiddelſon, June 19. 

Brown & Mercer contra Pitcairn, July 7. 
Browns Executors contra Drymmond, Dec. 21. 
Brown contra Brown, March 2, 

Brown contra Murray, March 8, 


Brown con: Town of Innerkeithing &C, Zune 28. 


Brown contra Nicolſon, Jan: 9, 


1635 
1636 
1627 
1634 
1627 
162g 
1628 
I631 
1639 
I 623 
1624 
1624 
1625 
1626 
1626 
1629 
1628 
1628 
1629 


Browns contra Dalmahsy, Feb: 7. 1629 
Brown contra Lemb, Novemb: g. 1630 
Creditors of Brown, Jan: 20. 1631 
Brown contra Murray, March 8, 163, 
Brown contra Maxwel, July 20. 1633 
Brown con: her Husbands Heirs, March 15, 1634 
Brown contra Binnie, Feb: 12+ 16z5 
Brown contra Achiſon, March 9g. 1637 
Brown contra Lends, March 15. 1637 
Brown contra Blaickburn, July 25. 1638 
Brown contra Hamilton, Novemb: 28, 1638 
Brownhil contra Lewder, Fan: ult. 1639 
Bruce contra King, March 16. 1629 
Bruce contra Bruce, Novemb: 21 & 26. 1628 
Bruce contra Wardlaw, Jan: 14 & 19, 1630 
Bruce contra Durie, June 26, 1634 


Bruce contra Forbes, July 11. I 
Bar of Brughtoun con:T of the Cannongate, Feb: g, 1024 
Bar. of B »ghtoun conira Memath, March 144 1628 


Bruntfield contra Trotter, ul) 24+ 1634 
Bryntouns Executors con: ihe Heir of her Husbang, 
k F:brxary 16. 1642 
Buchannen contra L; Buchannen, July 23. 1629 
Buchannen Min: con: his parochioners, Zen. 21.1636 
Burnet contra E: of Buccleugh, Fuly 4. 1632 
Byyrel contra Kilgower, July 12. 1636 
Butter Contra Vaenſs, January 29 1631 


Byves of Coats contra Fobn(lon, December 16. 1625 


contra ky 19 1622 
contra wy 20, 1612 
contra February g. 1523 


— on. — Jy x. 6; 
contra ——— December 3. 1623 

— contra Carmichael, Dictmber 6. 1623 
—— Compryſer cop: L: Fulwoed, Zune 29. 1624 


——— Tennents con: Creawſurd, November 25, 1624 


contra a— Fant ult. 1625 

CONtra wane Jul) 29. 1625 
— contra Dougles, February ult, 1626 
— cot. March 1. 1626 
enmnmm—— CON July 22, 1626 
—— — Supplicants contra Nemmo, Jenuery 9. 1629 
— contra m— March 10. 1629 
—— Contra July 18, 1627 
w— Fxccu:or 44 omſ[« conram—Decem: 5.1629 
—— contra Mchengie, January 18. 16:8 
— - Contra Chiſholm, March 22. 1628 


contra Miniiter of Lenerh. Decemb: 10. 1628 


m—_— Cc Febr wary 26. 1629 
—Conira — November 20s 1629 
—CNM—— 4NMATY 22. 1630 
— — Fr x4ry 25, 1630 
contra — July 10s 1630 
wnn—— CON _—_—_ — FOYKAY) bo I631 
w———covtra B: Bt of Perth, |»'y 6, 1634 
—— Cconra woe March IS. 1632 
———Contre Bruce, January 12. 1633 
m— co Ft. 1; 1634 
-—---- contra L. Legg, March 8, 1634 
cm nn CON. ——— co— Jane 21; 1534 
— ——Ccontrs Sir James Hamilton, June 21, 1634 
CONITS ——-————— March 29. 1636 
——__"n —c 1 138 
C. 
Cad del contra Boyd, Jenner 23: 163g 
| Cairns contra Hunter, Merch 26+ 1628 
Caldwtl contra Caldwel, July 18. 2622 
Caldwel contre Stirh, July 17- 1629 


Campbel contra L. Glenurchy, December 20. 1622 
codes contra Lo. Cencleevin, December 6, 1626 


629 
Campbel contra Campbel, July 6. I 
Cempbe! and Orr contra Salmond, Merch 5. 1630 


Campbel conra Mechertly, July 23 1534 
Canphel contra Chalmers, December” 9. =_ 
Campbel contra Bexter, November 20. _ 
Cent contra Chieſly, Merch 18; _ 
Cant contra Edxer, July 10+ 2162 


Cane 
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C. 
Cant contra Gray, March 8. 1530 
L. Capringtoxn, contra L. Kiir, July 20. 1924 


L, Capringtoun contra Bertheimo, March 8. 1626 
L. Capringtoan contra Cunningbane. December 19.1629 


L.Carberry contra Kello, Januar) 22, 1629 
La.Ce&rdroſs contra her Sun, July 28. 16235 
La. C&droſs contra Earl Marr, February 206 1039 
Carmichael contra Lerwonth Ju'y 2. 16:2 
Cermichatl con'ra Hay, June 26, 1623 
Ce michael concra Gibſon, March 3. 1629 
Carnagit contra his Vaſlal.. PFebruery 23, 1622 
Carnagit contre Lermonth, Fir” way 24, 1627 


Carnagie cantra L. Torrie, Froruary it, 1631 
Carnagie and Penter contra Dick, Dtcember ts» 1632 
L, Carnoufie contra January 21. 1624 
L. Cernoufic contra Kyith, Jenvary yenule, 1624 
L. Cerzoxfit contra Meldrum, July 22 & pennlr. 1630 
E. Cerri:h comma Duke of Lexnox, December 9.1630 
Mr. Cerſtorpbin contra Tennen's, March 26, 1636 
L. Kesbeben conmra ——— Merch 6. 1630 
Ceſſi: c arra Fleming, June 7 avd 20, 1632 
E Ceſſils contra S'myſon, March 18. 1626 
K. Ceſſils contra M&martine, Februery 16 & 24+ 1527 


K. Caſſi/s contra Aithin, Merch 21. 1627 
E. Caſſsls concra K Wigtoun, July 22. 1629 
Lo. Cathcart contra L. Carſe, Jul 12, 1625 
Lo: Catbcert contra L: Carſe, Mar'h 18. 1528 


La: Cathcart contra her Tennents Fuly 7 & 24. 1629 
Catberwood contra Smith, December 14. 1526 
Catberwood contra Porteons, Zanuery penule, 1639 
Sheriff of Cevers contra Henderſon, July 8. 1623 
Sheriff -f Cavers contra Twnbal, Zune 25 © laſt, 1629 
Cha/wers contra L: Craigiver, December 17. 1628 
Feuars of Chepigtoun contra L: Ernach, Dec: 1, 1620 
Chapman contra Weir, Funt 17+ 

Charters contra L: Bulmechie, Frbruar) 14+ 


1 31 
16,3 
Charters contra Myles, March 8. 


Chiſbo/m contra L, Torſons, March 18, 1630 
Chiſholm contra L: Torſons, June 3- 1630 
Chi(helm contra M<dowgal, March 8. 1631 
Cb:(bo/m contra Gordon, D:cember 6 1632 


Chriſtie contra Fack, Fane 4. 
Chri(d;ſon Miniſter copies Anderſon, February 15.1631 
L: Cleckmanxan contre Burn, November 19, 1627 
L: Cla:hnannan contre L:Fingerh Drrember 7. 1629 
LiClackhmennen contre L: Belnaneen. Jaxuery 30.1628 
L:iClackmennen comra L: Berounit, January 22+ 1629 
L: Clackmannen contra L; Barounit, july ro. 1629 
L: Clachmennan comra L: Allardice, November 16-1630 
L:Clacrkmennas contra Lidlerdie, March 8 & 18.1631 
Clapperioun contra Hume, November 22. 1628 
Donactar L: Clegborns Eſchear conmra his Tennenn, 

Janzary 31. 1528 


Clegborn contra Fairlie, Jaxuery 15, 1630 
Cleghorn contra Crafurd, Janyery uit, 1633 
Cleghorn contra Ferguſon, Fuly 8. 1636 
L C{44(þ contra —_— December 7 & 8. 1631 
Cleland contra Relift of Baillie, February 13. 1627 
Cleland contra Knolls, March 20, 1627 
Clerk contra L: Belgonie, December 7. 1621 
din comn Brown, June 17. 1624 
L. Cloberhil contra Mudje, Janue'y 22. 1631 
L: Cloberbill contra L. Ladyland, Januery 26. 1631 
L: Claxie contra L: Boquhen, March 7. 1622 
L: Clanje & Sirling contra Ogilvie, Zuly 20, 1626 
Lt Clunie contra L. Harthill, February 17; 1631 
Cocbray contra Gichen, June 26. 1623 

az contra Sturgeon, March 20. 1624 
Cochr.ex canera Delint, F/£rury 13 and penylt 1629 
Cochr ex contra Deline, |unt 29+ 1630 
Cochran contra Hamilton, July 3+ 1639 
Cocky ax contra Daline, December 6, 16z8 
I: £041 contra L: Lachbap, June 16, 1629 


Coch con: Parochiopers of Auchtergoven, Feb: 12.1635 
Cockburn of Chouſlic cone Tronters, penult } anaery 1639 
L: Cockpall contra Johnfon, December 4, 1629 
Callace contra Lo: E/pbingfioun, Merch 22. 1626 
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La: Collingtoun & her Son con: Ker, December xr. 1623 


L: Collingtopn cantra Foulis, July 29. 1524 
Le: Colizngtoun contra Hajwel, Jily 11. 1628 
Colquhoun conira Wer f4rop, February 22. 1628 
Colquhoun contra L: Babie, February 11, 1636 
L: Co({toun courra Lo: Cranſtoun, July 8. 1636 
Colthurd contra Peterſon, March 2. 1624 


Lo: Colvil contrafiird & his Sitter. February 15.1629 


Lo: Colvil contra February 9. 1628 
L: Conhat contra L. Eariſtoun, D cember 6. 1630 
Corbet of Ardba! contra neareti of K1 ,Ju'y 4- 1629 


Corſan contra Corſans Daughters, Fev: 9 & 19. 1621 


Co ſan concra Davie, December 19. 1638 
L: Corſbie contra L: Kilfth, D:cember 5, 1628 
L: Coyſbie contra L: Schaw, January 15. 1629 
L: Corſbie contra L: Polwart, December 21, 1639 
L: Corſdie contra Acbiſon, February 22, 1621 
L: Corſoie contra Hume, March 3. 16.7 
Corſe contra »= Ftbrua'y 13, 1524 
Corſer contra Durie. Ju'y 21, 1635 
L: Corſhi! contra wilſon, Mich 11, 1626 
La: Corſenday contra Vennents, March 8. 1622 
Cow contra Craig, March 20. 1633 
Cowen contra Murray, January 26. 1622 
Cowan conLo:Klphingſtoun, Marcb 29. 1635 
L: Covingtoun contra Captain Crafurd, July I» 1623 
L: Coulter conrra Forbes, February 18. 1624 
Conper contra Kinjoch, December 13» 1623 
Couper contra La: Haltoun, | og 26, 162g 
Coupey contra La: Haltoun, June 24+ 1625 
Conper contra Williamſon, January 30+ 1627 


B; Coupers Bairns contra Turors, Februgry 28. 1628 


Lo: Couper contra Dr. Sharp, March 25+ 1629 
Conrtie contra Cunninghame 7anuery 16, 1629 
Courtie contra Herms, Januar) 14. 1537 
Conſtonn co tra Ftuert, March 29, 1626 
Coats contra Couts January 24- 1636 
Craig contra his Tennents, November 29, 1623 
Craig conra Sinclar, December 16. 1528 
Lo: Craighel contra Bothwel, ]uly 17. 163g 
L: Craigie contra hls Vaſſals, February 1. 1622 


L:Creigie wallace con; his Tennents, March 21. 1623 
L:Craigie wallace conira Wallace, July 12+ 1626 
L:Craigivar contra Arbinbead, December 44 163g 
Hcir of Tailzle of Craig miiler contra egy 22 

- 1627 
L:Craigmilltr contra Relidt of Niſhet,Decem:21. 1538 
L: Craigmiller con: Rellft of Nisberg Jan; penult,'639 


L: Craigmiller contra Chalmers, Feoruery 19. 1639 

Crenftoun contra L: Raſftniſber, July 20. 1622 

Cranſton contra Hume of Sleighden, ul 18: 162 
162 


Cranſftoun conira Adiefen, December 6. 
Lo:Cranſiqun conira Sir Joby Scot, Feh:10 bt 18, 1631 


Crav{loun contra Ricuardſon, July 1. 1637 
Crew con'ra [Yr wing, Februar) 21; 1623 
Crewjurd concea Weed. June 17+ 1624 
Crawfurd contra Wellance, | une penulr 162g 
C'«wſwrd contra Crawſurd, February 9; 1627 
Crewſurd contra Canzinghene, June 8. 1629 


Crawfurd contra L:Lemmng'onn, January penult, 1629 


EK: Crefurd contra June 19» 1630 
Crewſurd contra Matbeſon, July 2 5. 163g 
Crewſyd contra L: Murdifioun, Marchgs 163 

Crawfjx'd conere Parfels, February 25, 1642 
Crichtoun cantra i#s/ſmn, December 6, 1628 
Crichton contra Petrie, March 19. 1630 
Cricbtox contra Wellace, March 19, 1638 
Crichton contra Lo. Air, July 26+ 1630 
Crambie contra December 12+ 1623 
Cumming contra Cynming, November 14+ 1628 
Cunninghame cone Forreſter, February 21. 1623 
Canninghame contra E: Glencairn, March 31» 1623 
Cantingbene contra Auftein, December 11+ 1623 
Cunninghame contra Sempe!, Merch 5. 1624 


Cununghane contra Roſs, February 15. 1627 
Comingbane contra Hoaſion of Park, March 10.3627 
. A 2 Cur 
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Cunningbame contra SheriffDepurs of Stirling March 


12, 1629 
Cunninghame contra Mouttray, July 2. 1629 
Cunninghame contra pohnick, December 22, 1629 
Cunninghame contra Pliemſon, February tv 2031 
Cunningbame contra Stuart, February 19, 1635 
Cunninghame contra Stirling, March 8. 1639 


L:Cyrrzchill contra Exccutors of Cumming, March 2 
and 31. 1624 

Cxthbert contra Town of Inverneſs, March 21. 1647 

D. 

Als contra Mckieſon, January 29, 1633 
Dzlgarno con':a E: Mariſhal, Merch 20. 16:3 
Dalgarno conera Forbes of Blyth, Merchi8 1639 
Daimaboy & her Spouſ: conira Horſourgh, March 11. 


1628 
Dalrymple contra E: Cloſeburn, June 28, 1632 
Dalrymple contra L: Cloſeburn, Ju') 4 1632 
Dalrymple contra Dougles, December 18, 1632 
Devidſon contra L: Buckie, July 26. 1622 
Devidſon contra Gordon, March 22, 1625 
Daevid(on contra Balcenquel, January perult, 1629 
Davidſoncomra Hamilton, Jul) 4, 1532 
Davidſon contra Jack, Februwy 22. 1534 
Dawlings Bairns contra Lo. Baimerinoch, Jen: 16. 1627 
Deabolms conrra Derbolms, July 17 1638 
Denxiſton contra Towng, February 12. 1622 
Denniſton contra Mclinto, ny penulr, 1630 
Denni(ton contra Lindſay, January 11. 1633 
E: Deſmont contra Hay, Jul) 23. 1622 
Dick contra Sbe/den, Mawrch 10, 1627 
D:ck conrra Lands, December 7. 1630 


Dick contra Spence & Thomſon, March it, 1635 
Dickſon contra L: Coldinghnows, July is, 16:4 


Dickſon contra And--jon, July 25 1626 
Dickſon contra L: Airſin Februar) 22, 1627 
Dickſon contra Henng, June 16, 1627 
Dickſon contra Dickſon. December 14+ 1629 
Dickſon contra Hume, December 27. 1627 
D hon co' tra Ker, November 25 1629 
Dickſon comra Lt arti; Jenuey 24, 1629 
Dickſon cotira Toung Dr £1 bty 23, 1629 
Dzrklon conira Scot, March 7. 1632 
D:cblon contra Halliday, July 24, 1634 
Dickſon con'ra Dichjon, November 14, 1645 
Dickſon contra L: Vribut Ju'y8 1637 
Dinmutr contra Payweel, Frbruary 25. 1624 


L: Dirletoun conra L Erſtnisbet, Fanudry 10. 1623 
Dog contra Maſhet, Flruwry 5s 1635 
Donaldſon & K;'þwood contra Sheriff of Edinburgh, 

March 26 1623 
—_— contra Donaldſon, February 24. 1624 
Don«ldſon's Oy contia Br own, D. cember 17. 1629 


Dowgal contra Henderſon Marchit, 1623 
Dovwgles contra E: Murray, July 12. 1621 
Doxgles contra Belſhes, December 10, 1623 
Douglas contra Weddel, Fanxary penult, 1624 
Dougles contra L: Eaſtnr3bet, March 6.9.8 11, 1624 
Doug les contra March 3. 1626 


Douglas & Stuert contra Tennents, February 17. 1627 
Douglas & Acheſon contra Gilbert, January 12, 1628 
Douglas contra Idingtoun, February 28. 1628 
Douglas contra White, February 20, &eMarch g, 1629 
Dougles contra N*mitchel, February 26. 1629 
Douglas & E: of Angus contra E. Laxderdail, March 

I9. 1629 
Douglas & Towriseonra une 20, 1629 
Dovg/es Executors Contra L: Ednim July 19. 1629 
Dopgles of Pampbarſioun contra 1y»e, February 2.4630 
Douglas contra L: of Swintoun, February 19. 1630 


Douglas contra Jobnuſtoun, November 27. 1630 
Dougles contra Weardlaw, November ult. 1630 
Doxglas contra L: Edxim, July ulr. 1632 
Douglas and his Spouſe contra Olipbent, July 11, 1633 
Doxgles contra Bothwel. March 18, 1634 
Doxgles contra Lermonth, December 6. 1638 


Doxg!as comra Canningban, Fibryny I, 1642 
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La: Dowhill contra L: Towbil), Januery ule, 1623 
Downie contra Brown, Novemver 2 4. I629 
L: Drum contra his Tennents, November 29, 1627 
L'D' «mkilbo contra Lu. Stermontb, February 20, 1629 
La:Drumlanrig contra L: Caſhogil, January 16, 16.2 
L', D- umlanrag contrs Maxwel, March 14. 1622 
Lo* Drumianrig cuntrs Maxwel of Hills. June 24 1623 
Lo: Dr1umanvrig con't- B: B:ot Hewick, Janis 1624 


Ln: Drumianrig con re Scot. July 5, 1625 
Drummond contra D*ummona, Jenuary 22, 1624 
DrY«mmond contra Cunninghame, June 26, 162 


DY»mmond contra Baron of Brughtoun, June 22.1627 
Drummond contra Fiſhers of Newbeven, Dec: 4. 1632 
Drummond contra Captain Rollock, February 11-1634 
Drummond cortra Drummond, July 15. 1636 
L: Drumqubaſſel contra Cleland, July 19 & 23. 1628 
L: Drumquhaſſel contra Cleland, December, 4, 1628 
L: Drumquraſſe! contra Cl-land, December 10. 1628 
Dryjdeil contra L:Sornbeg & 1: Lengtoun,March 4 16:24 
Dryſdail contra Droſaazl, June pcoule. 1627 
Dryxps Tennents con; Sheriff ot Forreſt, Dec; 13. 1629 
Duff contra Kellie, March 24, 1624 
Daff contra Boyd & Wilſon. March 26, 1629, 
Duff contra Alves,March 8 & 12 1631 
Lu: Daffas c\1ntra Monroes, Jerney 12. 162g 
Lo: D«ffus Executors comma February 2.1628 
E:Dumferm/ing con:the Lady his Mmrher, J«!y3.1627 
La: Damſe' mizng conira EK: her lon. Jenwer) 31. 1628 
La: Dumfrr» ling contra her Sob, Froruery 13. 1628 
La: Dumſe mling contra her Son, Ma chi2z. 1628 
La: Dumſermiing contra Megil, Frovady 13. 1629 
E:Dumfermling contra hi» Mother Janelalt, 16.9 
La Dunſermiling contra her *on, November 26 16:9 
La:Dumfermling cootra the E:herSou March 29 1634 


La: Dun cor.tra L: Dun, March ulc. 1624 
Dumbar of By git contra Tenncni's, Jauxary 20. 1627 
Dumber contra Wilſon, Noven be 23, 1629 
Dumbars contra Lefly, Febrwary 23. 1628 
Dumber! contra Leſly. July 8, 16:8 
Dumber contrs Madze, July 14. 1028 
Dumoar contre Turnour, June 8, 1629 
Dumbar contra Provoſt of Flgin March 26, 16; 
Dumbay contra Dambar ]u'y 14 1638 - 
Bifhop of Dumblein cont: + his Vaſſals, March 16 166 
Duncan contra Freſer, Febryavy 28, 16,7 
Dund.iſs contra {1amilion, November 6. 16-2 
Dundaſs contra Strang, December 21. 16:6 
Dundaſs contra L: Swintoun, February 8: 1628 
Dundaſs contra Brown, ]anuary 28. 1642 
L: Dunipate contra his Tepnents, March 25. 1623 
L: Duxipace contra Sands, March ult: 1624 
La:Dunipace con: L: Lewriſtoun, March ro & 19.1636 
Lo: Dunipace contra Littles, July 28. 1637 


Commiſlar of uy conz Crombie, January 26 1628 


Commli.ar of Daxkel/ contra Marr ay, February 9.1630 = 


B. of Dunkel con Ln: Balmerinoch,March 25. 1631 
Comm:ſlar of Danke! contra Ladiy, July 22. 1634 
B:B: © Duns contre Madies Credirors, March 13.162 3 
Durie of that Vik contre Lo: Ramſey February 17+ 1624 
Durie contra Kinroſs, July 8. 1629 
Dwrie contra Brace, July x. 163 
Dutchman comra Hutcheſon, February y« 163 
E 


Eariſfioun contra L: Grimmet February 21. 1635 

s Eaftboxſes Tennencs contra Hepburn, Novumber 

- blaſt, 2629 

Town of Edinbargh contra Log en, Drcember 11. 1626 
Town of Edinburgh contra T.Leith.Febrery 4 1640 
Town of Edinburgh contra T.Leith,Merch 11. 1630 
Biſhop of Edinburgh contra Brown; a. 13, 1636 
Edingtoun con: Tenvents of Clettie, Janzery 24. 1628 
Edmiſtoun of walmet contra Joly 10. 16:3 
L: Edmiſtoun contre E: Lothian, Fibracry 10+ 1624 
La: Edmiſtoxn coners the Heir, Jane 26. 1628 
Eamiſioun contra Kdmiftoun 18, | (-FT- 
Edmiſtoun contra Sime avd Sheen, February 10. 1646 
Eamiſioun contra Edmifienns, March 16. . _ 
; Ec* 


F 


* 
La: Edytm contra L: Ednem, July 11 and 23, 1628 


Edger contra Haellidey, June penule, 1624 
Edger contra Heirs of Graigmiller, July 12. 1626 
Edgar and Jobxſtoun contra Finlaſon, July 4+ 1627 
Elder contra July 16. 1642 
Town of Elgin contra Mchengie, March 23, 1624 
Elliot contra Mortoun, December 19. 1629 
Elliot contra Eleis, July 1. 1631 
Elljot contra Lo; Buccleugh, Feb! nary 24- 1637 


Lo: Elpbingſtoun contra Earl of Mar, February 17.1624 


Elphingſtoun contra Gotbrie, January 20. 1625 
L: Enſtrsther contra Debitors, Jly 27. 1629 
L: Erzech contra L: Preſioun, February 26. 1636 
E: Errol contra L: Buckie, July 25, 1623 
E: Errol contra Gordon, June 28. 1635 
Ershin contra Stevin, June 25. 1622 
Erikin contra hls Tennents, March 22. 1626 
Er:kin contra Le: Er:hin, Jeans) 24, 1627 
Lo: Ershin contra E: Hume, July 17. 1630 


L: Efilmouth contra L; Buckie, February penalt, 1623 


L; Eſiels contra Wallace, Jaxuary 13+ 1630 
Airits contra Jobxſton, Jen. 25, 1625 
Fairlie contra Fairlie, March 12: 1622 
Fairly contra Fazrlie, June 11, 1630 
Fairlie contra Maxwel, July 21. 1630 
L: Fairnes Balrns contra L: Aiton, July 17. 1629 
Falconer contra Wiſhert, June ulc. 1625 
Falconty contra Irving, Jul) 7+ 1625 
Falconer contra Helr of Bratie, December 11; 1627 
Falconer contra Beatit, January 15. 1628 
Falconer contra L: Helgertoun, January 18, 1628 
Falconer contra Blair, Feb: 10 & MA"ch 7. 1629 
Falconty contra Jane 24- 1642 


L; Falidounſide contra L: Bimerfade, December 14. 1621 
Idem contra Exndem, 7anruery 11. 1622 
Miniſter of Falkland conrra Miniſter of Stramiglo, 


F:bruary 2. 1630 
Farquher contra Campbel, March 22, 1628 
Farquher contra Wallace, February 14. 1629 
Farquber contra Mcheen, July 28. 1637 
Ferguſon contra Couper &c. March 11, 1628 
Ferguſon contra Mchengie, Zunt u!t. 1632 
Ferguſon contra Forreſt, March 19. 1639 
Lo: Fentoun contra Drummond, Fuly 10. 1632 
Fenton contra Carnagite, November 17. 1635 
Ferm cantra Hume, June 24. 1530 


Ferm contra Capraln#;(bercsHelrs, Ferbrnnry 18 & 25 
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| Finlaſon contra Veitch, February 8. nr. 
Finl«ſon contra FohnAloun, March 6. 1623 
Finlaſons Wife contra Wood, Funt 15. 1624 


Finlaſon contra Tennents and Stxert, Zuly 27. 1626 
Finlaſon contra Kxecutors of Lewder, Decemb;156.1626 
Finleſox contra Luckup, January 16. 1628 


Finlaſen contra ey ms, December 11. 1638 
L: Finmouth contra #we9ms, March 20. 1629 
Finnie contra Olipnant, February 22» 1631 
Finnie contra Grey, March 22. 1637 
Fiſher contra Brown, 7ul7 9. 2630 
Fiſher contra Twrnbul, Fuly 10» 1632 
Fithie contra Carmichael, March 20. 1623 
Lo: Fleming contra L: Covingtoun, March 79. 1633 
Fleming contra Irving, February 11, 1634 
Fletcher contra Irving, March 28, 1628 


Fletcher contra Irving & L: Craigiver, March 3.1629 


Fletcher contra Kid in Dundee, March 15. 1631 
Forbes contra R; B, of Aberdene, March 16, 1622 
Forbeſies contra L: Muchel, November 13. 1622 
Forbes of Gasþ contra L: Pitſlige, July 1. 1628 
Forbes contra E:Mariſhal, July 15. 1631 
Forbes contra Forbes, Febraary 12. 1633 
Forbes contra Fullartoun, March 23: 1636 


Forbes contra Hunters Daughters, February 8. 1642 


Sheriff of Forreſt contra Town of Selbrig, July 541632 
Forreſter contra Clerk, March 106. 
Forreſter contra Clerk, March 4. 


16 27 
1628 


INDEX 


— 


1533 
Forrefler contra Fevers of Batbkenner, July 22. 1534 


Forreſter contra Gow lay, March 27 


Forreſter contra CaſteXaw, June 24. 1642 
Forſyth contra L: Smeton, November 20. 1624 
Forſyth contra Forſyth, November 29 1626 
Forth contra Durie, March 1. 1632 
Forth contra Coupland, March 16, 1635 


Fotbringhame & Scyimxour con: Watſon, Jen: ult. 1623 
Fotbringbame comra his Fathe;s Relit, Dec.6. 1623 
Fouller contra Allan, March 23. 1626 
Foulis contra June 14- 1626 
Foulis of Ravelſionn con:his Tennent, July 8, 16:6 


La: Foxlis contra Lo: Lovat, December 1 5. 1626 
£47 Fonlis contra her Husband, Decemb. 21, 16326 
Fraxter contra L: Monimush, January 17» 1629 
Fraxer contra February 11, 1629 
Fraztr contra Biſhop, Novemb: 17. 1638 
L: Freeland contra Sheriff of Perth, July 88. 1530 
L: Freeland contra Murrey, February 23: 1631 
French contra Cranfloun, July 3. 1622 
Idtm contra Exndem, July 11. 1622 
L: Frendraxght contra L: Balvanie, July i, 1624 
L: Frendraught contra Lo: Banff, July 19. 2636 
Fxird contra Stevenſon, March 13. 1637 
Fulltrtoun contra Kennedie, Novems: 26. 1530 
. G. 
Gagie contra Guthrie, Feb: 23, 1628 


» La.Garlies contra Earl of Galloway July 15 1642 
G&its contra his Parochioners, - Novemd. 23. 16:21 
Gall contra Eviot, March 28. 1629 
L: Gellaſbjels contra £: Mcherſtoun, March 12. 1629 
Galbraith contra Cunninghame, Novemb. 15 & 16. 1626 


Galbraith contra Lexnox, June 28. 1637 
E: Galloway contra Fans, Decemb: 19. 1623 
E: Galloway contra M*culloch, Decemb: 13» 1626 
E: Galloway contra Teilzifer, June 26. 1626 
E: Galloway contra Bogmiln, Feb: 20» 1629 
E: Galloway contra Mazwel, Decemb: 16, 1629 


E: Galloway contra Burgeſſcs of !Figtoun, Feb:r 0.1631 
E: Galloway con: Burgeſſes of wigtoun,March is i631 
E: Galloway contra Gordon, March 29. 2636 
Biſhop of Gellowsy contra Inglis, July 12. 1627 
Biſhop of Galloway contra Vaſſals, Feb: 244 1532 
Sheriff of Galloway con: L: Craigarthie, Dec. li. 1629 
Sheriff of G«ll/oway contra K. Caſſils, March li.163z4 


Garden contra Garden, Fth. 20. 1627 
Garaney contra Chelmers, |aly 19. 1636 
L. Gethland contra Lo. Friel Feb, 26. 1631 
L. Gerthland contra Murray, March 2. 163! 
L. Garthland contra Ker, March 6. 1632 
L.Gatgirth contra L, Aﬀecch, J an. 26 & July 13. 1631 
Gechan contre Hay and Davidſon, Decem. 4« 1623 
Gechan contra Cochran, March 5. 1624 

1628 


Gecban contra Wichetſhaw, July 17. 
Gemmel contra B. B. of Glaſgow, March penult, 1626 


Gemmel contra Boyll, Jaenyary g. 1629 
Gib contra Miller, March 14. 1634 
Gibſon contra Cowan, January 29. ' 1629 
Gibſon contra L. Corsbie, Decemb. 1. 1630 
GlaidFanes contra Hamilton &ec. Fib. 28. 1624 
Gla(sſord contra Dawlin, March 22+ 1634 


Burgeſſcs of Glaſgow contra Lo. Low,March tr. 1647 
Hammermen of Gleſgow contra Crefurd, March g. 

i628 
Colledge of Glaſgow contra Stuart, Feb. 20, 1633 
Biſhop of Glaſgow contra Maxld, March 20» 163g 


Glen contra Tennents, Novem. 24+ 1626 
Glen contra Binnie, Novem 24- 1526 
Glen of Bar contra L. Knock, Feb. 28. 1628 
La. Glenbervie contra L. Glenbervie, July 13- 1638 
Glendinning contra i#illie, July 24. 1634 
Gl-1dinning contra L. Baynderroch, 7uly 11. 1634 
L, Glengav;e contra Lo, Lovat, Feb. 4. 1631 
La, Glengarnack contra L, Muſhtt, June 29. 1626 
La. Glengarnoch contra L. Kilbirnie, Zuly x8. 1626 
L. Gienkindic contra Creawſurd, 7an. 24+ 15629 


Goldman contra — July 1. 162 
Gord- 
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Gordltt contra Adamſon, Novem. 22. 1628 
Gordon contia L., Garlits, March 23, 1622 
Gordon of Clunit contra M*culloch, Junt is. 1622 
Gm aox contra Mfheugb, Feb. 6. 1624 
Gordon Supplicant, Decem. 22. 1626 
Gordon contra Meldrum, Fant 27. 1628 


Gordon concra E. of Gellowey, Drcem. 11. 1629 
Gordon co'tra K. of Galloway, Fen. 20, , 1631 


Gordon contra Corſan, Feb. ulr. 1632 
Gordon cotra Miquhen, Jan. 22, 1633 
Gordon contra M*calloch, Feb. 6. 1633 
Gordon contra March 7, & July 27. 1633 
Govan contra Richardſon, Feb. 12. 1633 
Gourlay contra — Novem. 24+ 1627 
Grabame contra her Husbands Helrs, &c. _—— 

1628 
Grahame contra Stuart, Jan, 28. 1631 
Grahame cnntra Starling, Decem. 9. 1631 


Grahame contra Park & Gordon, Jan. 29+ 1639 
L. G: ange contra Betſon of Carden, Jul) 14+ 1626 


Grant contra Grant, 7uly 15. 1631 
Grant contra Grant, an. 28. 1632 
Grant contra Grant, Novem. 16, 1633 
Grant contra - ul) 8. 1642 
L. Grantoan contra x. Collingtoun, Decem. 16. 1628 
Gray contra Burgh, July 8. 1625 
Gray contra his D:birors, Merch 2. 1026 


Gray contra Tennents of Fairniflats March 24+ 1626 
Lo:Gray contra Gr «bare & his Wife, Jan. 30. 1628 


Gray coi.ira Campbel, Zune 12. 1629 
Gray conira — 7unt 19. . 1629 
Gray con:ra Maxwel, Feb. 6. 1623 
Greer Contra Crawfurd, Novem. 14+ 1629 


Grierſon contra Gordon of ſYoquben March 10. 1630 
Grierſ9n contra Gordon of T: oqubin, Decem. 7- 1631 


Grierjon contra Gordon, Jan 21. 1632 
Grzerſon comra Grierſon Feb, 14. $633 
Grierſon contra L, Cloſeburn, July 21, 1635 
Grjerſon contra L. Cloſcown, Jen. 20+ 1637 
Grieve contra Cant, Merch penult, 1626 
Grieve cont1a Hepbwn, June 26. 1635 
Grinlaw contra Anderſon, Jan penulr. 1624 
Gr:n(aw contra Gallows), March 24. 1626 
L. Grinock contra Novem. 28; 1621 
Guild contra Guild, Feb. 4. 1623 
Gullan contra Dinmuires, Novem. 15. 1627 
Guthrie contra Somervail, July penult, 1625 
Guthrie contra Gutbrie, July 7- 1626 
Guthrie contra L: Barnberroch, July 12+ 1626 
Guthrie contra Guthrie, Feb,24.8 March 1» 1627 
Guthrie contra Guthrie, Feb: 11, 1630 
Guthrie contra Tennents of Friercroſy, Marth 1. 

1636 
Guthrie contra L: Sorbie, March 1 5+ 1637 


H. 
Heddingtoun contra L: Lamingtoun,Dec.ri. 1632 
+ E: Haddingtoun contra his Tennents, July 28. 


1637. 
L: Heddo's Daughter con: the Helrs, 7uly 28. 1625 
L: Heddo contra Mowat, June 20+ 1629 
L: Heddo contra L: Ludquhern, July 23+ 1629 
L: Hadado contra L: Ludqubern, March 189. 1630 


L: Heddo contra L: Ludquhern.Merch 1o& 29. 1631 
L: Heddo contra Johnſton, Novem. penult, 1632 


L. . Heddo contra Johnſton, Feb 6. 1633 
L:Helcertoun con:Kedie & Grieves Tennent, Feb 1, 

1628 
L: Helcro contra Somerveil, July 13. 1626 


Halliburton con: L: Mwthils Debltors, Feb.pen. 1623 
Hellzburton con: Provoſt of Jedburgh, Zune 29. 1626 
6 


Halliburton contra Stuart, uly 1. 1626 
Halliburton contra Monteith, Jan. 20, 1632 
Halliburton contra Hunter, Feb: 14+ 1633 
Helliberton contra Paterſon, Fuly 13+ 1636 
Heliiday contra Decem. 14s 1621 
Helk(oxn contra Retherfoord, July 16+ 1636 


E X H. 


Helplend contra Crawjurd, Ftb. 15. 1642 
Hamilton contra Sinclar, Decem. 11. / 1621 
Hamilton contra Durham, Decem. 21+ 1621 
Hamilton contra Sinclar, 74n. 19. 1622 
Hamilton contra Lo. Sinclar, Feb, 26. 1622 
Hamilton contra Roſs, Decem.s6. 1622 
Hamilton cohtra Cochran, Decem. 12. 1622 
Hamilton contra D/vmmond, March 1. 1623 
Hamilton contra Sharp, March 6. 1623 
Hamilton contra Dich, Novem. 19 & 20. 1623 
Hemilton contra Livingſtoun, March 23+ 1624 
Hamilton contra Matheſon, Novem. 26- 1624 
Hemilton contra her Hazband, Jas. 11+ 1625 


Hamilton contra Tennents of Bergenie, March 2.1626 
Hemilton contra Vaſſals of Bergenie, July 14+ 1625 
Hamilton contra Brown, Jan. laſt, 1628 
Hamilton Mi#ifter contra » June 13. 1628 
Hemilton 8 his Curator Contra Hemilten, 7uly 2, 1528 
Hemilton contra B: of Gelloways Reli& July 4- 1628 
Hamilton contra Hemilton, June 27+ 1629 
Hemilton of Blair contra his Goodfir,&c.Ju'y 7 1629 
Hamilton of Sbirling contra Tennents, July 15. 1629 


Hamilton contra Inglis, Feb. 2. 1630 
Hamilton Miniticr contra Tweedit, Feb. 2. 1636 
Hamilton contra Houſton, Fan. 13. 1631 
Hamilton contra Dandonald, \an. 25. 1632 
Haemlton contra Jaly 21, 1632 
Hamilton of Sheils contra his Tennent, Nev. 22.1632 
Hamilton contra Hemilten, Decem. 20. 1632 
Hamilton contra Tennenrs of Milnbouſe,Jen.ult. 1633 
Hamilton Contra Elliot, Jan. 29. 1636 
Hemilton contra Glendinning, Ma"ch 28. 1637 
Hamilton contra Hamilton, March 15, 1639 


Marqueſs of Hemilton contre Calder Jan. 19. 1629 
L. Harden and his Son contra L. Galloſhiels, Now. 2g. 


1626 
Herdie contra Miaulay, Jan. 22. 16z5\. 
L. Heymeſionn contra Butler, }uly 6. 1630 
Herper contra Jeffrey, Feb. 15. 1630 
Harper contra Cockburn, Feb, 16. 1633 
Herpers contra Hamilton, Feb, 6. 16 3 
Hart contra Hart, Marth 18. 1630 
Hart contra Decemb. 23+ 1630 
Hart contra July 18, 1634 
L. Hartwoodmirts contra Turnbul, March 22: 1634 
Haervie contra Baron of Kjnaird, July 20+ 1626 
Heſtingtoun contra Bertilmo, July 12+ 1631 
L. Hajtox contra Poſleſſors of Hatton, Merch 15-1528 
Hey contra Keith, July 25. 1623 


Hays La. Errols Children contra Keiths Feb. 3- 1624 
Hay contra right, March 5, 1624 
Hay fo Brantiſland contra ——— Joly 19 1625 
Hay in Haddingtonn contra July 1. 1626 
Hey cor:tra La. Borthwick, Fan. laſt. 1629 
Hay contra Ker, March 16, 1 1627 
Hay of Toxrlands contra K, Eglingtoun, Feb. 25-1630 
Hay of Tor lands con: Achnames, March 19 & 23.1639 


Hay contra L. Philorth, July 9. 1630 
Hay contra E. Mariſhal, July 13. 1630 
Hay contra M*mitchel, March 4. 1631 
Hay contra L. Geight, July 11. 1634 
Hay contra B. B. in Aberdene, July 22- 1634 
Hay contra Elliot, March 29. 1639 
Hempsfield contra Mexwel, July 2. 1624 
Colonel Henderſons Children contra ARE” = 
I 
Colonel Menderſoxs Children con: Marray Jan-8. 1624 
Henderſon contra La, Kyockbil, June 28. 1628 
Henderſon contra La. Knoc bil, July I. 1628 
Henderſon contra Reli& of Henderſon, Feb, 3- 1638 


Henderſons contra Sanders Miniſter, July 18. 2 524 


Hephury contra Lyel, Decemb. 14. I 

Hepburn contra Seaton, Feb. 12. us 
Hepburn contra Barcley, Feb. 25. 17037 
Hevbury contra Hepburn, March 14+ 1639 
Herring contra Remſey, Jan. 21+ 1622 


Lo: 


Py i 
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Lo: Herris contra Lo. Drumlanrig, July 23. 1624 
yerris contra Glendinning, &c. Dectmb. 3. 1623 
grris and Canningbaeme contra Lindſay, July 10.1628 


gerris contra Stuart, March 3. 1629 
gerris contra Lo: Herras, March 19. 1629 
Hige contra Plumber, July 16. 1629 
Hill contra Wright, Novems. 25. 1628 
Hog contra Nivine, June 11- 1629 


Hepe comra Mintiter of Craighel, Nov.g & 16.1624 
Hope and Nicotſon contra Nicoiſon, Novemb. 28. 1626 
Hoppringle contra E. Hume, Feb. 15. 1623 
Hoppringie contraKeir 8& Lo.Borthwich, )an, 29+ 1624 


Hoppringle contra Mark Ker, Jan. 22, 1630 
Hin contra Pow, gFebrue'y 1. 1634 
Herſeburgh contra M<{vain, )en. penult, 1629 
Hrſeburgh contra Frenþ, March 18. 1630 
Houſton concra Maxwel, July 9. 1630 


Heſton contra Houſton, Jen. 13 & 20.8 Feb. 18.1631 


Heaſton contra Maxwel, } an. 25 1631 
L. Humby contra Hume, July 19. 1634 
Heme contra M*anath, March 16, 16:2 


Hawe contra Creditors of Aibman, Decemb. 20, 1023 


Heme of Beſffingtoun contra Hume, Jen. 11. 1627 
Hame contra L. Rentoun, Feb 7. 1528 
Hume contra Tennent of Kells, Merch 22, 1628 
Hume contra Hume and Jajlzce, Merch 2g, 1628 
Hint contra her Tennenrs, Decemy. 15. 1629 
Hume contra Hame, js. 27, 1630 
Hame Contra Hume, june 17. 1639 
Hume Contra Stuart, june 2. 1630 
Hume conira Hume, July 6. 1630 
Hume comra L. Kenton, Dectmb. 23. 1630 
Hume contra Hume, Jan. 29. 1631 
Hume contre une, Feb: 7. 1632 
Hume Conrra Bewmaber, July 10, 1632 
Hume contra Hume, July 21, 1632 
Hame contra Hume, Feb. 6. 1633 
Hume contra two Daughters of the CINRNEINS 
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Hume contra Heme, July 3. 1634 
Hame contra Riadel. March 19 & 21, 1635 
Hame contra La: Heddingtoun, Decemb. 2+ 165 
Hame contra Fiſh, Feb. 13. 1636 
Hxme contra Hepburn, Feb. 14. 1637 
Hame contra Crew, Feb. ult. 1637 
Hume contra Hume, March 16. 1637 
E. +xme con'ra La. Hume, Jan, 18. 1637 
Funter contra watſon, July 3. 1623 
Haxter contra Tconents, Decemb. 16. 1629 
Henter contra Tennent, Jen, 14- 1630 
Hunter conrre Hardie, Decemb. 10. 1630 
Hanter contra Halliburton, Decemb. 1» 2632 
' Hanter cofira Dich, July 29. 16:4 
L. Haxthil contra Rutherford, March 15. 1623 
Huntly contra Hume & L. Renton, Decemb. 13. 1628 
Hant/y contra Manſon, July 8. 1642 
Ls. Huttonbal conra L. Moriftoun, March g, 1631 
L. Haztonba! coorra Cranſioun, July 12. 1631 
Hynd contra L Wedderbyrn, Novemb. 24- 1632 


Tennents of Hyzdwoed contra Minitier, July 9. 16 35 
I. 

bes contra Grey Feb: 2+ 1632 

Jaff «y contra Gray, Decem: 5. 1626 

Mr. [edbzrgh contra Elliot, February penult, 1623 

Mr. pr contra E. Hume, Feb: 15. 1628 

L. Jerriſm od contra L. Livingfionn, Feb: 24, 1632 


Inglis contra L. Capringtoun, June 26, 1622 
Tagils contra Drummond, Jax. 27. 1624 
Inglis contra Auſtain, March 26. 1624 
Inglis & Scot contra Funkin, Faly 1, 1626 
Inglis conra rf es March 16, 1627 
{nglis contra Kirkwood, Novemb: 19, 1627 


Inglis of Murdifiogn contra Texnents,Decemb: 16.1628 
Inglis cotra La. Dumfermling, Feb: 17. 1629 
Inglis contra Fraztr, June 13. 1629 
Inglis conmaKxecurors of Joby Sharp, Feb. 5. 2631 


Mglis contra M.cubins, July nr. 1631 
Inglis contra Beil, Jan. 24 1639 
Inglis contra L. Aikit, July 8. 1642 


Parochiovers of Innerkeitbing contra L.Rofjth, Feb. 1 $4 


1642 
L. Innerwerk contra Wilkie, Jan. to. 6s 
L. innerweek's Son contra Scheaw, 7uly 7. 162g 
L. Inntrweek contra Hamilton, uy :9. 1634 
L. Innerweek contra Hamilton, July 9. 1635 
Innes contre Innes, Decemb: 8. 1622 
Innes contra Leſlie, Febraary 13- 1634 


Town of Inverneſs contra Cutbbert, March 21, 1623 
Provoſt of Inverneſs contra the Town thereof, Feb: 10; 


1631 
Job contra Ker, Novemb: 26. 1624 
J obnſion contra Roriſen, Novemb: 26. 1624 
Jounjion contra williamſon, March 14. 1626 


Fowunjton and his Spouſe contra Maſon, July 14. 1526 
Jobnſton of Elſhiſhiels contra Lo. Herris, March 20. 


162 
L. Zobnſton contra his Tennents; Decemb: 18. 1628 


Johnfion contra Hope, July penal, 1630 
Zoin(tox contra Howiſon, Zan. ult, 2632 
JobnRon contra L. Jobnſton, Merch 7, 1633 
Foonſton contra Irving, March 14. 1634 
Jobn(ton concra Forbes, Feb: 22. 1639 
Jownſton contra Loch, Fan. 25. 1642 


Jobnfton concra Jobuſton, Feb; 10. 1642 
L. Johnſton contra E Annandale, Decemb: 21. 1530 


L. obniton conra ( aprato Job»fon, Feb: 21. 1632 
Lo, Zebnſton'contra K. Lacensberry, June 26, 1634 
Lo. Johnſton cootra Zabn/ton, Decemb: 3. 1634 
Lo. Jobxſton contra K. Putensberry, Fuly 12. 16 34 
Lo, Zebnſton contra Fobnjton, July 17; 1535s 
Lo. 7obnston contra E. Nithsdaie, March 16, 1637 
Irving contra L. Graitney & vthers, Fth; 22, 1623 
Irving conira Forbes, Feb: penulr, 1623 
I ving contra Decemb.10. 1623 
Irving contra L. Monymwush, December 2 1626 
Irving contra Towng. March 27, 1627 
T. Irving contra Feb: 9. 1629 
Irving contra L. Elfich, June 29; 1632 
Irving contra Robertſon, Fuly 20. 1632 


Irving contra Commlſlar of Dankel, Jun 17. 1635 
Lo. Iſl-s contra une 22. 1627 
Biſhop of the 1/tes contra hls Vailals, March 6. 1629 
Biſhop of the jſlezs contra Schaw & others, Zuly 26. 


_ 1631 

K Aidiſlie contra Lewder, Jan. 25. 1632 
Kezr contra Lamb, June 24. 1630 
Keith contra Tennens of Peterbeed, July 11; 1621 
Keith contra Robertſon, March 29. 1626 
Keith contra Ogilvie, 7unt.20, 1629 
Keith conmra Herriot, Feb: 14. 1633 
Keith Parſon of Strabroch contra Oliphant, March 21. 
; & July 23. 1633 
Keith contra Innes, June 26. 1634 
Keith &c. contra Irving, Dectmber 23. 1635 
Keith contra his Tennent, July 16, 1635 


K-ith contra Simpſon, March 2. 1639 


La. Kelburn contra Tennenrs thereof, July 12, 1526 
Kello contra M'hiſon & Hunter, Feb: 13, 4628 
Kelly contra Winrabem, Jan. 29, 1629 
Kennedy contra Medowge!l, Jan, 25. 1628 
Kennedy contra Grahame, Feb. 21. 1629 
Ketmnowa) contra Mowat, July 25, 1638 
Ker contra Scot of Hartwoodmires, Feb, gs 1623 
Kyy contra Foulis, July 24, 1623 
Kyr contra Colthurd and Paterſon, Novenb: 19. 1623 
Ker contra Dickson, 7an. 15. 1624 
Ker contra Hepburn, Zune ult. 1624 
Ker contra Ker, July 19. 1625 
Key contra uly 29. 1525 


Ker contra B. B, of Zedbwgh, 7ex. penult, 1629 
Ker of Ancrum contra __ Lothians Heirs, Feb,8, 1627 
| 2 


Kr 


$ K, TN D 
Ker contra La .Covingtoun, March g; 1629 
Ker contra La. Covington, Merch 13. 1629 


Ker contra Miniſter of Ancram, July 19. 1627 
Kor contra Scot of Hertwoodmirts, Feb. 12. 1627 
Ker contra L. Coldinknows, March 13, 1628 
Ker contra L. Limpitlaw, Feb. 11, 1630 


Ker contra Kyr, Feb. 16. 1633 
Key contra Knows, Jen. 29 & Feb, 5, 1635 
Ker contra Forſyth, Februdry 5. 1635 
L. Kzrſe concra Reid Minifter, Zaly g. 1626 


L., Kerſe contra his Brother, March 23. 1629 
Lo. Kildrimmie contra Funt 29. 1636 
Kilgowre contra Thomſon, Fan. 24, & Feb. 16; 1628 


L. Kzlktrran contra Ferguſon, December 1, 1032 
B. B Kelrimmy contra Jal) 6. 1624 
Lo. Ki!ſjth contra Lennox, Jan. 14. 1625 
Lo,K:/ſytb contra Balfour & Abernethie, Fan. 28, 1625 
Kinnazrd conira Teaman, Feb. 19 & 24. 1632 
Kencaid contia Halliburton, Novemb. 18. 1624 
Da@Ror Kincaid contra Halliburton, July 2. 1525 
Kincaid of ipariſieun contra Barzof Brughtonn, Jeng. 

1629 
Kincaid contra L. Lawder, Decemb. 1. 1629 
K:ncaid contra Aikinbead, Decemb. 15. 1631 


King and E. of Hume contra Crenſtown, June 11. 1623 
K. Majcity contra E. of Stratbearn, March 20 & 21. 


1633 
King contra Tailzor, March 29, 3626 
Keng R-I1& of Herrzot contra Ker, July 13» 1627 
Kng conrra Dorgles, Zuly 21. 1636 
E. Kingho!n contra L. Inchſtuir, Feb. 26. 16922 
E. k znghorn contra Collace and gthers, March 8 & ulr. 


1626 


E. Kinghovn contra Wood, Novemb: 25 & 28. 1626 
E. Kznghorn contra L. Grange Kirkeldy, March 15. 
1627 
E. Kinghoyn contra Strang, Feb. 4; 1630 
E. Kinghorn contra Streng, 7uly 19, 1631 
L: Rinceldrum contra L, Baigillo,March 8. 1639 
K:nloch contra Lo, Conſervator, 7uly 1. 1624 
Kznloch contra Finleſon, Jen. 8 & 13. 1629 
Exccutors of Kinnyre contra Executors of Rat, Z4ne28 
162 
Kinnre contra L. Eeiinisber, Jen. 15, 9 
Kzrk contra Gilcriſt, Feb. 19, 1629 
Kirbberad contra Nei'n, Eth. 9g. 1628 
Minifter ofKirþl{ifozn contra Pardlew, Fuly 23.1625 
Kirkwood contra Belſhts, July 5. pe 1623 
i #rþwood contra Ferguſon, Fuly 19. 1633 
Kirkwood contra Ferguſon, Decemb, 14: 1633 
L. Kirbonnel contra L. Bernberroch; Feb. 2. 1628 
Knox contra Brown, 7uly 16. 1625 
Knox contra Knox, Decemb. 20, | 1632 
Lechop contra L. Cleghorns Tennents, Feb, laſt, 
. 1628 
L. Lechop Donatar to the B, of Galloways Liferenr, 
July 8. 1634 


L. Leg contra Parochloners of Lintoaun,Dec.12. 1621 
L. Lag contra Bajlyie of Hellywood, July 244 1622 
L. Lag contra his Tennents, Novs 18, 19 & 20.1624 


Lamb contra Tweedie, Feb. 22, 1623 
Lamb contra Heath, March 11, 1624 
Lamb contra Blaickbyrn, March 19. 1628 
L. Lamingtoun contra Baillie, Decemb. 17. 1629 
La. Lawingtoun contra the Lilrd, Feb. 14. 1628 
L. 1471ingtoun contra Foulzs, Feb. 14. 1632 
B. B. cf Lene!þ contra Beg, Decemb, 14- 1637 
Lands contra Dick, July 9. 1630 


Langntwtouns Tennents contra Jemiſon,Dec. 6. 1626 
L. Longtoun contra Baillies of Duns, Feb, 12. 1624 


L. Langſhew contra Muir, Is!) 4. 1629 
Law contra L. Balgonie, Mach 3. 1626 
Lewdtr comra Aithin, Decemb. 7. 16297 
Lewder contra Douglas, Iannary 29+ 1629 


Lawder contra Colmtſtie, Novemb. 27. 1630 


E X, L: 


Laipder contra Douglas, Novemb. 25, 1631 
Lewder contra La. Whitthirk, Feb. 15, 1637 
Mr. Lewderdale contra the Vaſſals of the Priory of 
Haeddingtoun, March 28. 1623 
E. of Lewderdale congra L. Waterſioun, Ian. 19.1632 
L. Lawers contra Dumbars, Inly 26. 1637 
Lewmond Minifter contra Bennet, July 13. 1636 
L. Lewri(ton contra Tennencs, &c, Jex. laft, 1624 
L. Lewrifton contra Sherift of Merns, March 12, 1628 
L. Lawriſtoxn contra La. Danypece, March 25. 16 is 
La. Lewriſtoun contra he: Tennents, March 6, 


16 
Lawrie contra Miller, Decemb. 19, a 
Lewrie contra Miller, Janyary 14. , 1630 
Lewrie contra Ker, January 29. 1630 
Lewſon contra Kells, Feb. 16 & 27: 1629 
Lawſon contra La. Bogbal, Decemb.6, 1628 
Lewſou contra Reid, Decemb. 19, 1629 
Lewſon contra Scot, July 23. 1633 
Lawſon contra L. Arkinlaſs, Feb. 24. 1635 
Leckie contra B. B. of Glaſgow, Novemb: 21, 1628 
Leitch contra L, Balnamoon, Feb. 22, 1623 
Lennox contra Tennents,&c. March 22. 1626 
Kennox contra M*morren, Feb. 20; 1633 
D. of Lennox contra Weems, Jan. 20. 1629 
D. of Lennox contra Fleming, Feb. 20, 1629 
D. of Lennox contra Hoxſtoxn, Jan. 29, 1628 
Lermonth contra Alexander, Jen. 22. 1624 
Lo. Leſlie contra L. Pitcaple, March 23+ 1622 


Lo, Leſlie contra L. Boquben &e. Feb. 12, 1629 


Los L:ſlie contra March 4+ 1630 
Lo. Leſlie contra Grant, Feb, 12. 1642 
Leſlie contra Leſlie and her Spouſe, July 4+ 1629 
Le/liecontra L: Ludgubarn, Feb; 123 1635 
Leſlie contre Dickſon, Feb. 10, 1642 
L. Leſmores Tennents contra Ls Dram, Jan, 26.1628 
L. Leſmore contra the Lady, Zuly 11. 16397 
L. Leſnories contra Hutchiſon, Decemb, 1», 1634 
L. Ley contra Stuert, Decemb. 13. 1623 
L. Ley younger contra Blairs Rell& &c.Dec. 20. 1526 
L. Ley contra Bar, Merch 13, 1627 
L. Ley younger contra Kirkwood, March 5 1629 
L. Ley contra Porteous, July 19 & 20. 16390 
L. Ley contra E, Leuderdale, March 20, 1632 
Libertoun contra Ademſon, March 11. 1626 
Liddel contra Doftor Rob, Nover. 26, 1622 
Liddel contra Kobs, March 26. 3624 
Lighton contra L. Kinnaber, teb. 23. 1637 
Lighton contra Muirhead, July 11. 1632 
Lillie contra L. Innerleith, March 4- 1636 
L. Limpitlaw contra Aikinhead, Novembi 1. 1630 
Lindſay contra L. Belgonie, June 9, 1627 


Lindſay contra Miniſter of Brichen, June 26. 1627 
Lindſays ReN& contra Eleis &c.March 21. 1628 


Lindſay contra Grey, July 24, | 1629 
Lindſay contra L. Lewriſtoun, July 24+ 1629 
Lindſay contra Town of Edinburgh, March 10,1630 
Lind(ay contra Nisbet, Feb. 2. 1632 
Lindſay contra Denniſloun, Feb.g. 1633 
Lindſey contra Fairſoxl, Novemb, 26, 1633 
Lindſay contra Scots, December 3. 1634 
T. of Linlithgow contra Fleſbers in Edinburgh, Nov. 1g. 

1621 
E: Linlithgow contra Sharp &c. Merch 47 1623 
E. Linlithgow contra Henderſon, July 12. 1625 
K. Linlithgow contra Mengies of Culttraws, Feb. 13, 

1627 
Livingſioun contra Gallows), July 14+ 1621 


Reli&t and Bairns of the Minifter of Livingſtoun, 
Decemb. 17. 1623 

Livingſioun contra L: of Beſs, Novemb. penulc. 1628 
Loch. contra Dick, July 25. 1638 
L. Lochinvar contra Lindſey, March 24 & 28.1632 
L. Lochinver contra Grebame, Decemb. 14. 1633 
L. Lochmabony contra Rollack, Marchit. 1630 
L. Lochtowr contra Feb, 27, 1630 
Lock- 


L. Tn WI M. 0 


Lotbbart contra Lockbart of Bey, July 25, 
Lackber: of Bar contra his Teancnts,Mearch 25, 
Locbbert contra Tennent of Botbwel, Feb:26, 
Lackhert contra Simpſon, Feb: ule. 

Lacbie contra Cunninghame, Novemb: 20, 
Logan contra L: Kindlechmont, Novemb: 21, 
Logen conire Hunter, Decemp: 4. 

Logan contra L. Luſs, March 8, 

Lookap contra Downie, Feb: 7. 

Lo. Lovn contra L: Pexhols, March 3, 

E: Lothian contra Sir Jobn Ker,8&c. )an: 18. 
Lo: Lowdown contra Parochioners &c. Feb: 22, 
Lo: Lowdown contra L: Capringtoun, Dec. 17. 
Lo. Levit contra L: Philorth, fuly 25. 

Los Lovit contra Sheriff of Nairn, March 26, 
Lowtjut contra Jobuſtoun, Feb: 4. 


1626 
1628 
1530 
1637 
1627 
1623 
1628 
1632 
1632 
15;0 
1623 
1628 
1631 
1626 
1628 
1642 


L: Ludqubeirn contra L: Haddo,March to & 28.1632 


L: Lugtonn contra Sonervail of Dram, July 18, 
L: Lugtoun contra Edmiſtioun, . Pecemb: 11. 
L: Legtoun contra Diſhingtoun, July 29. 
Lundie contra Goulay, Jan. 16. 
Lundie contra Lundie, Novemb: 20, 
Lyle contra Hepburn, Decemb: 2. 
Lyning conara walkers, July 17. 
Lyon contra Scot, Feb: 25. 
Lyon contra B: B: of Forfar, June 28, 
Lyon contra Styart, March 20, 
M: 

eculloch contra L: Mertine, July 22 & 27, 
M M*cxlloch contra Marſha! & Reid, June 19. 
A'dougal contra Prior of Ardchatton, Fan: 10. 
M*dexgea! contra Aithin, Jaly8. 
Mcduff contra Mculloch, Feb: 9, 
M*duff contra Executors of M*dsff, July 5. 
Meduff & Fleming contra Robertſon, Feb: 19, 
M*gbze contra Livingſioun, Merch 13. 
Megil contra Edmiſtoun, March 5, 
M<cala contra Tennents, Jen: 30, 
M*bals contra 3Patſon, Jen. 19. 
= contra L: She/morlie, July 10, 
Mhay contra Menzies, March 14. 
M*benzie contra Town of Elgin, March 23, 
Mc&b»1%je contra hls Parochioners, July 4. 
M*benxie & Moncriefcontra Roſs, March 1. 
M*þie contra Dumbar, Decemb, y: 
M*þmrinoch contra Jobuflon, July ult. 
M*meth contra Nisbet,Decemb: 14. 
M*nath contra Power, Jan: 104 
M*wath &c. contra Lo. Ochiltrie 8c» Jan: 21. 
N*micheel contre Miwberg, Jen; 1 z, 
M*mcb4el contra Lt Capringtown, Decemb. 14. 
M*milles contra Gordon of Troquber, June 23. 
M'morren contra Black, Jon: 23: 
M'pbaderich contra N*lachlan, July 15. 
La; Menderſtoun contra L: Rentoun, March 21. 
Martine contra Birſs, July penulr, 
Mertine contra Robertſon, Jan. 22. 
Martine contra Livingfioun, Decemb: 12+ 
E: Mar comra Lo: Elphingſioun, June 23. 
E: Mar comra Lo: Kildrimmie, Febt 12; 
E: Mar contra his Vaiſals, Jen: 11. 
E:; Mar contra his Vaſlals, June £9» 
Marſhel contra Blair, March 12, 
Maria contra Mer(bel Be Til, Jant 9. 
Marſbal conite Marſhal, Novemb. 13. 
Marſbal contra Chalmers, Novemb: 16. 
Marſhels Creditors contra Byres, Feb: 16. 
Meſbe! contra Lt Drambilbo, March 12. 
E: Meriſhal contra his Brother, July 29. 


1628 
1632 
1634 
1627 
1629 
1628 
1627 
1623 
1632 
1633 


1626 
1628 
1623 
1623 
1627 
1637 
1639 
1627 
1628 
1627 
1636 
1623 
1635 
1624 
1629 
1637 
1628 
1632 
1621 
1624 
162 
Gas 
1626 
1629 
1624 
1626 
1637 
1628 
1629 
1632 
1623 
162 
1624 
1628 
1622 
1623 
162 
162 
1628 
1629 
162 


3 
E: Mariſh«! con, Miniſter of Peterhead, July 19. 1629 


E: Mariſhe/ comra hls Tennent, Jes. 18. 
Mathrſen comra ——— March 28, 
Matthew contre Sibbeld, Decemb: 19. 
Mawer contra Hadden, Jan: laſt, 

Mauld contra L: Mathers, Feb: 28, 
Maxwel comra Lt weſtraw, July 19, 


16 
162 
1626 
1629 
1628 
162J 


Maxwetl contra Mcbrair, Feb, 17. 1624 
Maxwel of Pollock contra Mexwel, Fth: 27, 1624 
Maxwel contra -—  Novemb: 29%, 162 
Maxwel of Hills contra Lo. Dramlenrig, June 23.162 


Maxwtl contra L. Innerweeh, Feb: 7, 1628 
Maxwet! contra L: Portrach, March 21% 26, 1628 
Maxwel cootra L: Livingſtoun, July 3. 1528 
Maxwetl contra L: Mints, Decemb: 6, 1628 
Mazwel contra Fairlie, July 9, 1629 
Mexwel contra Rodger, Feb: 25, 1630 
Mexwel of Hills contra Tennents, March 3, 1530 
Mexwel contra Lo: Herreis, March 24, 1630 
Maxwel contra L* Earifioan, July 26. »630 
Mazwel contra La: Stanly, March 28, 1532 
Maxwel contra E: Nithſaele,Decemb. 19. 1632 
Mazwel contra L: Eariſtoun, Feb: 26, 1633 
Maxwel contra Lo: Herreis, March g. 1633 
Maxwel contra Murrey & wright, March21, 1634 
Mexwel contra Herſbants, July 23. 1634 
Mexwel contra Wright, Decemb: 16, 1635 
Maxwel contra Mazwel, June 28. 1636 


La: Maxwel contra her Teonents,Jaly 108 15 1638 : 
La: Max wel contra her Tennents, March 18. 1630 

La: Maxwel contra her Tennents, July 28, 1630 
L: Medbop contra Hepbarns, Feb: 24. 1635 
Menzies contra L: Carſbogle, Decemb: 20. 1632 
Donatar of Meldruns Eſcheat Jas: 23, 1624 


E: Melroſs contra Lt: Bdſs, Novemb: 25. 1623 
E: Melyroſs contra Ker, Novemb: 25. 1623 
B: B: of Melroſs contra Darling, Feb: 13. 1534 
Melvil contra Drammond, July 3. 1634 
Melvil contra Lo: Melvil, March 2. 1636 
Meſſengers contra Lo: Lyon, Jaly 26. 1631 
Methvin contra an appearand Heir, Jen: 18. 1622 
Middlebwgh ſirangers, Decemb. 6&8, 1626 
Miley contra Nisbet, Jan: ul, 1632 
Mizimen contra Ramſey, Novemb: 2 5, 1630 
Mitchel contra Barclay, July 25. 1633 
Mitchelſox contra Lew, July 2. 162 

Mitchelſox contra Law, July 26; 162 

Mitche/ſon contra Meabvay, Jan: 30. 1635 
L, Cn contra Lo. Teſter, Feb: 15. 1634 
Moncrief contra L: Belnagown, July 11. 1629 
Moncrief contra L: Ba/negown, July 21. 1530 


Moncrief contra L: Balnegown, Jen: 29! 163g 
La: Monquhanny con, Com.of Sr. And. ſex 27: 1632 
Monro contra DoQtor Kincaid, March 8. 1626 


Moxo contra Scots Executors, July 6, 1630 
E: Monteeth contra March 29 & penult, 1530 
Monteeth contra L: weſtnisber, Feb: 11. 1642 
Montgomrie contra L: Ferguſbil, Nevemb: 9% 1632 
E: Montroſe contra Scot, March 13, 1639 
L: Mommush contra Forbes, Drcemb: 18. 1623 
L: Monymazk contra Geirden, )uly 16: 1624 
L: Moxymuask contra L: Pittarrow, Feb; 21% 1628 
L: Monymusk contra L: Leſlie, July 4. 1635 - 
Monnypenzie concra Tennents, March 9. 1624. 
Moris contra Jobxflon, March 7. 1629 
Moris contra Jobuſton, Jaly 21. 1629 


L: Moriſtoun contra L: Frendraught, Jal 12. 1628 
L: Moriſtoun con. Texzents of Eeſtxisbet, Feb: 19, 1636 
L: Moriflexn contra Tennents, Nevemb; 238% 163g 


Mortzmer contra Scrimagnr, Feb: gn 1622 
E: Mortous contra Hamilton, July 28. 162g 
E: Mortoun contra Feuers of Much ert, July 13. 1632 
Mortoun contra Scot of Harden, July 6. 162g 
Moſman contra Lockhart, Feb. 10 & 14. 163g 
_— contra E: corn, July 22. 1635 
Moſman contra Tennenrs, Feb: 12. 1642 
Moweat contra Mowat, Dtcemb: 18. 1623 
Mowat contra Mowgt, Jay 1. 1624 
Mowet contra Mflellay, July 6. 1625 
Mowet contra Lewder, Jul 9. 1638 


Mowet contre B; B: of Stirling, June 12. 1630 
Mowat's Reli& contra Gray, Novenbe 28. 163g 
Mowat & Dagers contra Tome, Felt 6. 1636 


10 N. 
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Mowdat & Keith contra L: Ludqubarn, Feb: 10. 1642 


L. Mackbal contra Tennent, July 13; 
L: Muckbal contra Stzart, Novemb; 22. 
L: Muckbal contra Innes, Feb: 8. 


Mudie contra Lighton & T; Montroſe, Nov: 13+ 


Mug contra Campbel, Jeni 23. 
Mair contra Abannay & E: Galloway, July 3. 
Mxir conira L: Rowalan, Feb: 27. 


Mair & Thomſon contra Kincaid &c. March 8. 


Muir contra Crawſurd, March 11. 

Muir contra his Tennents, Feb: laſt, 
Ms2r contra Mair, Feb: 6. 

Muir contra Fleming, Decem: 3, 

Muir &oorra Myir, Feb; 11: 

Muir contra Calder, Feb: 22. 

Muirhead con:Muirbeads Creditors, March 9, 
Mxngal contra Steel, Feb. 18. 

L: Mwrdiflonn contra Beillit, June 21, 
Murray contra Scot of Harden, March, 23. 
Murray contra Durhame, Novem: latt, 
Murray contra Scot, Junt 21. 


1621 
6621 
I622 


1634 
1635 
1624 
1627 
1628 
1628 
1629 
1630 
I 634 
1635 
1637 
1623 
1637 
1625 
1622 
1922 
1626 


M4) con:Iatromettors withTelnds, March 21;1628 


'Mwr49 con: Lo: Teſter, Merch 3. 
Murr) con: L: Inchmertine, Jane 25, 
Mur!&y con Roſs, Fuly 16. 

Murray con: Miles, March 3. 

Murray con: Mib:ngity March 20. 
My774y con: March 23, 
Murray con: Cochran, Novemb: 16. 
Murry con: Lo: Teſter, Feb: 12 & 22, 
Mxrray con: Lo: Yeſter, March 29. 
Mgrr& con: Olipbhent, Feb: 1. 

Murrey con: Lo: Blantire, March 5. 
Murray con, Sincler, Feb: 10. 
Murray con: L: Leymond, June penult, 
Murray con: Merchinſtoun, Feb: 2, 

E: Murray con: Dumber, July 21. 
Maſbet con: Dog, Feb; 2” 


Airn con: Napery July 19- 
Neirn con: Boſwel, July 24+ 

Neper con: Rollock, July 27- 
Naſmith con: Naſmith, Novemb: 11, 
Naſmith con: Hume, Fan: laſt. 
Naſmith con: Neſmith, March 18. 
Neſmith con: Menzies, July 2. 
Neſmith can: Naſmith, July 18+ ; 
Nt#!ſon con: Sheriff of Gallows), Zunt 29+ 
L: New-werk con: his Son, June 26. 
L. Newliſtoun con: Inglis, July 17. 
Nicol con: Hume, March 6, 
Nicolſox con: Billie, July penule; 
Nicolſon & Lile con: Lile, June 15+ 
Nicolſon con: Burnets, July 9+ 
Nisbet con: Short, July 15. 
Nisbets Balrns contra Whitlaw, 7uly x 
Nisbets Balrns contra their Mother, 7uly 26. 
Nisbet con: Hume, March 25. 
Nisbet con: Nisbet, Jan: 13. 
Nisbet con: La: Abercorn, June 19. 
Nisbet con: K: Caſſls, July 6. 
Nisbet con: Newlands, Decemb: 10, 
Nisbet con: Williamſon, Jane 22: 
E: Nithiſ4ale con; Irwing, Nevemb: 29. 
EK: Nithisdale con: ——— Fly 25. 
E: Nithisdale con: L: wet aw, Feb: laſt, 
La:Nithisdele con: Pollock Bec. March 224 
Noble con: his pupils Mother, 7uly 14. 
Nork«t Engliſhman con: Hume, Faly 29. 
Norbet Engliſhman con: me; MAcþ 10. 


O, 
Ochiltree con: Miller, March 22. 

. La: Ogilvie con: Lo: Ogilvie, Zan: 20, 
Ogilvie con; Lo: Ogilvie, Decemb. 15 & 23+ 
Ogilvie con: Decemb: 15; 

Ogrie con: Mirren, Feb: 3. 


1629 
1629 
1629 
1630 
1630 
1630 
1630 
1631 
1631 
1634 
1634 
1635 
1637 
1642 
1530 
1639 


1625 
1629 
1631 
162 

1628 
1628 
1628 
1629 
1623 
1628 
1629 
1628 
1623 
1627 
uc37 
162 

1626 
1626 
1628 
1629 
1630 
1630 
1630 
1642 
1621 
1623 
1628 
1627 
1527 
1624 
1027 


1634 
1629 


1630 
1638 
I631 


P., 


Oliphant con: Olipbant, July 15, 
Oliphant con: L: Monorgen, Decemb: 5. 
Oliphant con; Finnie, Feb: 10, 
Oliphant con. Peebles. Decemb: 4. 
Oliphant con: E: Mariſhal, March 23, 
Olipbant con: E: Marijhal, Neovemb: 26 


Oliphant & Ockterloniz con. Tennents, Feb: 19, 


Creditors of O/ipheant, Fuly 12. 
Oliphant con: Tennents, Fan: 19, 
Oliphant con: Olipbant, Feb: 24. 
Or contra #atſon, Feb: 15. 
Ord contra Duffs, Feb: 15. 


Aipe con: L: iyolmet, Feb: penulr, 
Paipt con: Krith, Mark 29. 
Paterſon con. Hope, Jan. 30, 


2526 
1628 
1629 
1629 
1630 
1631 
1933 
1634 
1636 
1636 

1634 

1639 


1623 
1624 
1622 


Pattrſon contra Exccurtors of Paterſon, March 18.1626 


Pattrſon con: Robertſon, March 7: 
Paterſon con: Howart, Novemb: 27. 


Paterſon cor; Caprain Alexander, Decemb: 15; 


Paterſon contra B: B:; of Stirling, Decem: 3. 
Paterſon con: Murray, March penulc, 

Paton contra Stuart, Decem: 4 © 5. 

Paton contra Caddel, Feb: 15. 

Peacock contra Peacocks, 7uly 18, 

Peebles Exec: con; Town ot Perth, Decem: 23. 
Peebles contra Knight, June 18, 

Perbles con; Lo: Roſs, Fan: 23, 

Peebles contra Scot, fant 10, 

Town of Peebles con: Scot, &c. March 7. 
Philip contra L: Roſjth, Feb: laſt, 

Pilmaire contra Gagie, Feb: 24- 

L: Pinkill contra Kenntdy, March 8, 


L: Patfirrin con: the La: bis Mother, Zan? 19, 
L: Pitmedden & Lo: Elph: con; Smith, July 9. 


Lo: Piiſlige con: L: Muckbal, Fan: 26, 
Lo: Pztſligo con: Davidſon, July 23+ 
Pollocks con:Muair & Semple, Feb: 24. 
Pollocks con: Fairholm, July 13, 

Pool contra Moriſon, Decem 2, 

L: Polwart con: Junt 29. 
Porteoxs contra Elliot of Stobs, ul) 2, 
Porteons cor: Veitch & Hay, Decem: 9. 
Porteoxs Contra Lo: Herress, Decemb. 11: 
Porter contra Bazllie, Novemb. 28, 
Porter contra Baillie, Decemb, 4; 

Porter contra Lew, Fan: 29. 
Porterfield contra Cunninghame, June 18. 


1627 
1629 
1629 
1635 
1637 
1623 
1627 
1628 
1029 
1626 
1630 
1631 
1627 
1628 
1637 
1639 
1629 
1627 
1622 
130 
1629 
1632 ' 
1628 
I642 
1625 
1629 
1632 
1628 
1628 
1631 
1629 


Preſtoun contra Miniſter gr=—— Decemb. 20. 1622 
Preſtoun contra Executors of Paterſon, July 8. 1634 
L:Prefioungrange con:E.Lothians Heirs, 7uly 22-1626 


L:Preftoungrange b& Dick con:Hemilton, Nev.8. 
Pr;de contra Themſon, March 20, 
Pringle contra Ker & E. Hume, June 23. 
Prangle contra Ker of Lintoun, Feb. 7+ 
Parves contra Smith, June 13, 
Purves comtra Parves, June 18. 
PurveJence contra L. Craigie, July 2- 
Ppronnon con. Executors of Ramſey, Ftb. 14. 
E: Queensberry eon:L:Calderwood, Fuly 20. 

R 


Achelet contra Lewder, 7uly 4. 
Rechelet contra Lawder, July laſt, 

Rae contra Douglas, Nov: 19. 
Rate of Helgreen contra ——— Feb. 24. 
Reith con: L: Buckie, March 19 & 22, 
Lt Remorney contra Law, July 21. 
Ramſay contra K: Rothes, March 24. 
Ramſey contra Mihieſon, March 5, 
Ramſay contra Hay, Novemb: 19, 
Ramſay contra her Curators, Novenb. 25. 


Raenmſay of Edingtoun contra Hume, Nov. 27. 


Ramſay contra L: Canheath, Decemb. 1. 
Remſey contra Conbeath, Decemb, 1g. 
Ramſey contra Weir, Funt 15. 

Ramſay contra P7ranon & Edger, July 12: 


1626 
1630 
1625 
1628 
1628 
1628 
1629 
1627 
1636 
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1635 
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1635 
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Lo: Remſay contra E: Lothian, July 25. 


1623 


L: Rendifoord con; his Tennents, Feb, penule, 1623 


kankin contra Williamſon, Feb. 14; 


L; Keploch con: Tennents of Lethem, July 2. 


Katrae contra Grabamt, Feb. 14, 

Katree Contra Widderburn, Mearchulr. 
Keidick contra Maxwels, Jan; ults 
Kedick contra Daibatie, March 6, 

Keid cuntra Brown, Decem. 5. 

K::4 contra Gibſon, March 17. 

L: Rentoun contra La: Rentoun, Jan; 24. 
Lz; Kentown contra her Jon, July 7. 

L: Rentoun contra L: Wedderburn, July 9. 
L: Rentoxn contra L: Blackeder, March 19. 
L: Rentoun contra La: Aiton, June 25, 

L: Rentoun contra L: wedderburn, Jon: laſt, 
L: Rexntown contra L: Wedderbury, Inly 22. 
L: Renton contra L: Lambertoun, Dec .20, 
Kichardſon contra Hay, )uly 8. 
Richardſon contra Maxwel, June 18. 
Richardſon contra Sinclar, July penult, 
Kichie contra Paterſon, Feb:23. & March 4. 
Kiddoch contra Yownger, March 9. 

Rig contra M*htngie, Novend, 28. 

Reb contra French, Feb. 25; 

Robertſon contra Fleming, Feb. r. 
Robertſon contra Zameſon, Decemb. 2. 
Robertſon contra Dalmaboy, June 27, 
Robertſon contra Seton, Jan; 19, 
Robertſon contra Brown, 7uly 11. 

Robiſon contra her Debltors, Feb. 16. 
Robiſon contra hite, Decemb. 3. 

Kellock contra Corſbies, Nov: 20, & Dts. 5. 
Relloth contra Murray, March 26, 
Konald contra Strang, Jan: 22, 

Roſs contra Fleming, Jen: 20, 

Roſs contra Blair, Jan: laſt, 

Roſs contra Roſs, Feb. 13. 

Koſs contra Kells, Feb. 297 

Roſs contra Butler, Jen: 13, 

Roſs contra B: B: of Inverneſs, June 29, 
Roſs contra —— an: 26, 

Roſs contra Hume, Jan. 27, 

Roſs contra KElzot, Feb. 11. 

Roſs contra T. of Perth, 7uly 2. 

Roſs contra Dich, Decemb, 12, 

Roſs comra Dick, Feb. z & 6, 
Roſs contra Robertſon, June 25, 
L. Roſlin contra L; Heltoun, June 15, 

L; &:ſlin contra his Tennenrs, ) en. 19, 
L: Roſjth contra wood, Marth 23. 

La. Rotheway contra Ogilvie, July 20. 

E: Rothes con: Gordos Be Cuſhney, Dec. 10, 
E: Rothes contra L: Grant, Decemb. 13. 
E: Rothes contra Belfour, March 8, 

E: Rothes contra werdlaw, Jen: penulr, 
K: Rothes contra Leſlie, December 9. 

L. Rowallan contra Muir, July 25, 


L. Rowallan contra Relic of Boyd, Feb, 13: 


L. Rowallan con: Boyd, July 2 & 9. 
Rowen contra Schaw, July 12. 
Rowan contra Wardlew, Decembe 12. 
Rowan contra Colvil, July 21. 

Rough contra Ker, Jen. 22, & Feb. 11. 
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1623 
1624 
1632 
1632 
a628 
1636 
1629 
1629 
1632 
1633 
1634 
1635 
1635 
1638 
1624 
1634 
1635S 
1630 
1639 
1623 
1637 
1622 
1628 
1629 


1639 


1637 
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1630 
1630 
1627 
1635 
1638 
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E. Roxbargh contra L. Langtoun &c, Jan. 25, 1628 
E. Roxburgh & Colmſlie contra — Merch 12. 1629 


Riichead contra Executors &c. Decemb. 5. 1623 
Rule contra L: Aiton, Jar. 11, 1628 
Rule contra L. Aiton, June 13, 1628 
Rule contra L; Aiten & his Tennents, Jaly 26. 1628 
Rule contra L. Billie, July 24. 1632 
Ryle contra Hume, June 19, i635 
Rule contra =——— Feb. 22. 1639 
Raffel contra L, Kerſe, - July 26, 1626 
Ruſſe! contra Paterſon, March 19 & 25. 1629 
Raſiel contra Dich, March 24. 1632 


Y 
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Rutherſoord contra Haltro, Nevemb: 20; 


5 


1630 


Rutberſoord &c, con. their Credirors, Feb. 26.1633 


Rathvens contra Naſmith, Jene18. 


La. Ratbven 8& Roſs contra Neſmith, Feb. 23. 


R314 contra K. Dunſermiing, March 22. 
$ 


Almond contra Lindſay, July 19, 

Salmond contra Orr, July 22, 
Selmond contra Orr, Jas. 13. 
L: Seltcoats. contra Brown, Feb: 14, 
Samut! contra Samuel, Feb. 13. 
Sandilands contra Robertſon, Feb, 7, 
Scarlet contra Paterſon, Feb: 29. 
Scaritt contra Paterſon, Decemb. 7, 
Scarlet contra Paterſon, 7an. 25. 
Schaw contra Auchinlech, Fth: 5. 
Schaw contra Mexwel, Novemb. 28, 
Schaw contra Gray, Jan. 9. 
Schaw contra Balfour, Decem. 5, 
Schew contra Kinroſs, March 10. 
Schaw contra L: Dunipect, June laſt, 
Schew contra D: of Lexnox, July 10, 
Schaw cotitra her Son in Law, Decemb: 11, 
Sclaiter contra Roſs, Nowemb. 22. 
Scot contra Livingſtoun, Decemb: g. 
Scot Advocat contra Syitie, July 28. 


Scot of Bonningtoun Contra Scot, Decemb: 20, 


Scot contra Cockburn, March 6, 
Scot contra Banks, March 4. 
Scot contra Tennents of whitſled, March 5, 
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1630 
1630 
1623 
1627 
1624 
1630 
1631 
1631 
1623 
1623 
1624 
1626 
1629 
1629 
1630 
1632 
2627 
1623 
162g 
1626 
1627 
1628 
1628 


Scot contra Creditors of Diſhingtoun, Merch 21.1628 


Scot contra Lo: Dramlanrig, July 3+ 
Scot contra ul, Fan. 21. 

Scot contra Deans, July 16. 

Scot contra Rae, Decemb. 1. 

Scot contra Feuers of K. Barns, Jan, 29, 
Scot contra Scot, July 2. 

$cot contra July 24, 

Scot contra Dichſon, March 19, 

$cot contra Brown, Jen. 29: 

Scot contra Lindſay, July 22. 

Scot contra Elio; of Stobs, March 11, 
Scot contra Scot, March 28, 

Scot contra Drummond, June 16, 

$:ot contra Hart, | an. 24. 

Lz Scotſtarbet contra Beſwel, March 6, 
Scouga! contra Binnie &c. Jen. laſt, 
Scougals contra Binxie &c. Feb. 1. 
Scramavonr contra Lawſon, 7ar. 22, 
Scrimxeour contra L. Denmiln, June 24. 


1628 
1629 
1629 
1629 
1530 
1530 


1620 


Seaton & Eltis con: Creditors of Acbeſon, Dec. 11, 1622 


Seaton of Meldrum Supplicant, Novem: 16, 
Seaton contra Sexton of Schelin, Jan. 18. 
Seaton contra Hume, March 26, 

Seaton Contrs Hepburn, 7an. 16, 


; Seaton contra Clerb, Decemb. 12, 


Lo. Semple contra. Blair of Halvie,Feb, 16, 


Semple contra M*ni(h & Dobie, March 17 & 24. 


Semple &c. contra Brown, Feb. 15, 
Service contra Chalmers, Feb, 23, © 
Shanks contra Eiſtans, Jax. 15. 

Sberp contra Sharp, Jan. 14. 

Sibbald contra wallace, Feb. 11: 

L. Silvertounbil contra his Father, Jen. 18; 
L. Silvertounhil contra his Sifters, June 29. 
Simpſon contra L. Balgonie, Feb, 15. 
Simpſox contra Boſwel, Feb. g. 

Simpſon contra #hite, March 20, 

Sinclar contra Sinclar, Feb. 13. 

Sancley contra Bruce, June 23. 

Sinclar contra Murray, July 16. 

Sheen 8 Forbes coh: L; Blyth, July 16, 
Skeen contra _Betſon, Jen. 17. 

Sheen conra — July 15. 
Siewmen contra Wardiaw, July 24+ 


L, Smeton contra piers Revs Novenb: 29. 
: 


1626 


12 $, 


L. $mecox con:Veſſals of —_—_—_—_— Is, 1631 
ee 


L. Sweto5 contra L, Inntrweeh, Fuly 19. 
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1637 


La: Smetox contra the L. Smetos, Jas. 29. 1639 
Swith contra #o0d, Dectmb. 20. 14621 
Swith contra Ellejs, Fib. x. 1622 
Smith contra B: B: of Elgin, March a7. 1623 
Swith contra Anderſons Relidt, Jane penule, 1624 
Smith contra a Cautioner, Zuly 8. 1626 
Smith contra Gray, Jl) 14+ 1626 
©witb con; B:B: of Nortbberwich, July 256; 1626 
Smith contra Gray, Novem. 23» 1630 
Swith contra Gray, Decemb: 8. 1630 
Smjth contra Miktr, March 8. 1634 
Smith contra Hepburn, March 2+ 1637 
Semtrvail contra Credirors, Zane 25; 1624 
Semervail contra L: Edmiſioun, March 22» 43626 
Spmervail contra Helcrow, Zuly 9. 1626 
Spmervail contra Stirling, Feb. 2. 1629 
Somerv4il contra Herzots, March 13. 1628 


Semerveil of Drum contra Someryail, Merch 11.1630 


Sqmervail contra Gordey, Funt 19. 16z0 
Somervail contra Somervail, March 23. 1631 
S8pter contra = Decemb; 9, 1628 
Souter contra Cremond, Dece®: 5. 1635s 
L. Spot contra Kellie, July 22. 1631 
Stalker contra Newo, July 8. I625 
La. $:anyhjl contra her Son, July penule, 1625 
La: Stenypath con:her Sons Relidt,&ec, Zuly 27, 1624 
Stark contra Thom, Merch 20. 1630 
Stark contra Le Airth, Decem. 1B. 1630 
L: Steel contra Feb. 23« 1622 
Ntyert contra L. eſtnisbert, Jan: 30. 1622 
Stuart contra Lo: Gray, Fan: 29: 1623 
Stygrt contra Scot, March 25. 1623 
S$tzert contra Fleming, July 24 & 29. 1623 
Styart contra Hume, Feb: 21 1624 
$tzert contra Merch 6. 1624 
Donatar of Styerts Eſch. con: Ten: July 244 1624 
Stzer!: contra Mayne & Smith, Jav-1 5. 1625S 
rae of Burey contra Bruce, Feb. 4- 162g 

vert contra K: Hume, 8c. July 12- 1626 
Sf{xert contra Ez Hume, July 14- 1626 
Stxert contra Achenne, July 22+ 1626 

txart contra ſeverals in Glaſgow, July 25- 1626 

tart contra Commiſſar of Duuhel,Lecenb'19. 1626 
Stuart contra Feuars of Coldipgbame, F423. 25+ 1637 
Sfzart contra Eoſdem, Feb. 9. 1627 


mn to Stzarts Liferent con: a Debitor, Feb.10. 4627 
rtcontra Fleming, March 9. 1627 
Stuart of Coldingheme con:L:wedderburn, Jane 29.1627 
Stuart contra Tenn, of Coldinghame, Jan. 30. 1628 


Stuart coorra Wilſon, Feb. 11. 1629 
$:34rt con: Sheriff Clerk of Banff, Jer: 19. 1630 
Stxert contra La: Samaelftoun, March 103 1631 
Stuart contra Lundie, December 7. 1632 
Stzert contra Bennermen, Feb. 16. 1633 
Stuart contra Henderſon, March 8. 1636 
Stuart contra Gerd, Novem. 16. 1636 
Stxert contra Styart, March 19. 1637 
Stzart contra Styart, Decem: 1» 1638 
$tzert con: Com: of St. Andrews, Decem. 15: 1638 
Start contra Gordon, March 6. 1639 
8tu4rt contra Stzart , March 23. 1639 
S:evin contra Goven, Feb. 14. 1622 
Stevins Rell& contra Benks 8c, Feb. 2, 1628 
Stevin contra Paterſon, Feb. 14; 1629 
S$tevinſon con: Stevinſon, Merch 4 & 6, 1623 
Stevinſsn con:L.Creigmiller, Fan: 23,a0d 27. 1624 
Stevinſon contra L. Creigmiller, Feb. 3. 624 
Stevinſon contra Job, July 25; 1629 
$tevinſon contra Lew, Jex. ulr. 1633 
T.S$tirling contra L.1rthil Bec. June 24, 1625 
Stirling contra La. Aulber, June 15. $626 
Stirling contra Panter, March 8+ _ 
2 


irls Panter, Jan. te) 
Loi Were =__ ie R 21 1628 
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Sipriipg con: Payter fie Qgilyit, 7all 25+ 
Stjrling cop: Mfederich, Novem: 26. 
Stirljpg comra Tenyents, Decem: 15. 
Stirlizg canzra Hamilton, March g. 
Stirling contra Cunninghame, Jan. 25. 


Stoddart contra Cockleferrit, July 13+ 
V.$tormonth contra his Vaſſals, Zave 23: 


V. Stgr month contra Cheap's wan, Decem. 1. 


V. Stormonth contra Hunter, June 19. 
Strachan contra Scot, Juanes & 15, 
Strajrlie contra Lindſey, Decem. 16: 
Straton contra Lo. Belmgrinech, July 21. 
Strgton contra his Mother, July 3- 
Strgton contra L: Chirnſode, Jen. 27. 
Swinton conra Miniſters Reli&t, Jan! 16, 
L. Swinton contra L:weſtaisbet, Feb. 26. 
$1mwmor contra L, Bolghtn, Fl) 3+ 


Ajltiſer contra Wilſon, Foly 16. 
Tailziſer contra Drummond, June 11, 

L: Teybet contra Cunninghame, July 2. 
Tewple contra L: Woittingbene, Jan. 20, 
Tennent contra Tennents, July 28. 
Tennent contra Fathie, July 4. 
K. Thbeſaxrer cotitra Monteigh, July 29. 
Thomſon contra 1: Myrtbil &&c. Decem. 13+ 
Thomſon contra Edgar, July 8. 
Thomſon contra Law, Ftv. 17. 
Thomſon contra Heriot, Jas: 19+ 
Thomſon contra Merfoun, Frb. 17, 
Thomſon contra Merhlayd, Jan: 1g. 
Thomſon comra Rig, Novems: 2g. 
L. Thornton contra Keith, Jan. 10; 


Sheriff of Teviotdale con. Gladfignes, Fth: 12. 
Lo. Tertborril con: E: © yttnsbprry, March 26. 


L. Touch contra EK. Hume, March g & 17. 
L. Texch contra E. Hume, June 9. 

L. Toxch contra Herderſmile, June 20» 

L. Towch contra L. Carnoch, Zane. pen» 
Toxris contra Dowglas, July 29. 
Traquair contra Bluſhitls, March 10. 
Trowp contra Lo, Herris, Neves: 16. + 
Troup contra Lo. Hervis, July 12+ 


L. Tvlliallex contra L, Clackmanyen, July 28. 


2628 
1628 
1630 
1636 
1642 
Prg. of Stirling contra Livingſtoun, Noyemb. 20.1638 


1632 
1625 
1626 
1630 
1624 
1628 
1624 
1632 
1636 
1629 
1633 
1630 


1629 
1631 
1630 
1635 
1625 
1637 
1623 
1622 
1623 
1624 
1627 
1628 
1630 
15309 
1627 
1635 
2636 
1624 


Don. to E.7»lliberden's Eſ.con. Adinſton, July 5.1622 
E. Tullibardex contra Ber: Moztsh, March 2. 1635 


K: Tallibarden contra Robtriſon, March 24, 1637 
Txrxbxl contra L; Blavern, Zaly 11+ 1622 
Turnbul contra Ker, Novemb: 24- 1624 
Tyrnbs! contra Scot of Hartweedmires, July 8; 1626 
Tuxbal contra Matheſon, Fly F2- 1626 
Turnbxl contra Scot, Novem. 25+ 1626 
Turnbs! contra Colmſlit, Jan 27+ 1639 
Twrnour contra Ker, Nowtmb. 26+ 1632 
L. Txſhilaw contra Wo, Dicewb: 11, 1638 
Wit contra Polwgrt, Junt 19- 163g 
welace contra Medoyealy Feb: 12+ 1623 
Bairns of #««ce.cap.their Brath. Nev. 1 1 & 13.1525 
wallace contra Walber, Novemb. 18. 1624 
wallace contra his Tennents, Jl) 18. 1626 
willece contra Hervie, Fudy 81s nee 
wallace contra Mair, July 9 & 9- n6op 
wallange contra Kincaid, July 17- ey 
»ardlaw Contra —_—_ | —_ oY 
L. »4rds contra L. Din(yBiy, . 
L. #4rds contra T. of Dindypnty, Fib:9- en 
L. #rds contra L. Balcony, Ja 2% 14- 6 
L. #ayds contra his Credlrogs» March 23+» *? £30 
wernoch contra Ander/an, 22: 4 L- 
waernoch contra Hamilton, (> 7. . 7; 
wat contra Dobie, 7as. 18. 63 
watſon contre Patſor, Fab: 6 on 
watſon cone Grinlaw, Junt 11» *06 
watſon contra Lo: Kinclrwins Joly 2+ ->- i 
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17atſon contra Reid of Aikenbtad,Nov.21 & 22. 1628 


watſon contra Orr, March 21. 1644 
#atſon contra Aiton, Feb: 7. 1635 
L. Faxchtoun contra L. Innerweek yo. Jan. 24, 1627 
L. #«cbtoun contra Hume, June 26; 1635 
Vans contra Law, March 26, 1628 
Vens contra Butler, Decemb. 1. 1629 
weddel contra E. Finlator, Feb: 8. 1642 
D.to L. wedderburns E:con.Deaglas March 8 & 26.1628 
wedderburn contra Stzart, Feb. 4. 1634 
L. #eem contra L, Gairntally, Zan. laſt, 1633 
L. weem contra Stuart, Decemb: 21. *_ 
weemſ"s contra Davidſon, 7uly 23, 1625 
weems contra L, Kincaigie, March 21- 1629 
weems contra Feb, ulc, 1637 
weems contra Maitland, March pen. 1639 


weir of Blackwood contra Durban, Zaly 20. 1622 
weir Relit of Ker contra Ker, Decemb: 46. 1630 


weir contra Arnot, March 17. 1636 
Viitch contra Hay, December 113+ 1627 
Veitch contra Robiſon, 7uly 9. 1530 
Reli& of Veitch contra March 15. 1632 
Veitch contra L, Horsbargh, Jan. ult, 1637 
Veitch contra Mcdougal, March vlts 1639 
Viitch contra Veitch, Feb. 16. 1642 


welwoed contra Taylor & E. Dunf. July 19 & 28.1625 
La. Wefimuirland con. Ls. Hame, Dectm. 4 1638 
La. Wefimuiriand contra La. Hame, 7an, 29. 1639 


L: Wefinisbet contra Movifion, March 27. 1627 
L. weſfinizbet contra L. Swinton, Feb. 21, 1635 
Wwefien contra Stxart, Nevemb: 20. 1628 
White contre June 28, 1623 
White contra Douglas, March 5. 1629 
White contra Miniſiers Rell, Dectmb. 16, 1629 
#hiteſoord contra Jobuflon, Decemb. 2. 1628 
Whiteſoord contra Cleland, Marchg. 1630 
Whiteſoord contra L. Jobufion, June 19. 1630 
Whiteſeerd contra L. Crachlaw, March 5, 1634 
whitelaw contra Lo.Ratbven, July 10» 1630 


Lo. whittingbeme contra Spence, 7an: 29. 1628 
L, whittinghame contra the La. Decemb, 13. 1631 
E.#igtoxn contra parochloners of Stobe, Dec. 11.1623 


E. Wigtoun contra K. Caffils, March 5g. 1630 
E. #Figtonn contra K. Caſſils, June 17, 1630 
Wilkie contra Muirhead, March 7. 1629 
wiliamſen contra Law, March 1, 1623 
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Williemſon contra Texnent, Feb. 22: 1627 
Williamſon contra L. Balgillo Feb. 19, 1631 
Williamſox contra Hagit, Novenb. 28. 1635 
La. #illiamſon contra Cuſbny, Nov. ult. 1630 
Wilſon conra Aithin, March 3. 1626 
Wiljes contra Lindſey Feb. 17. 1627 
Wilſon contra Lo. Dramlanrig, March 7. 1628 
Wilſon contra Hay, July 2. 1628 
”»1ilſon contra $txart, July pen. 1629 
wilſon contra Tinto, July 9. 1631 
i!ſos contra Nicolſon, Jan. ule. 1633 
Wilſon conra Williamſen, Jan. 24. 1642 


Winrem conra Danſhen's Executors, Decemb.6, 1626 
Winram contra Relidi of Wanrem, Decemb.g+ 1629 
Wiwam contra #illiamſon, March 26; 1631 
K, inton contra Decemb. 14. 1621 
E: wintoun contra Tennents of Touch, July 29; 1625 
E. Wintoxn contra La. Dumſermling, uly 12. 1626 


La. Wintoxn contra Scot, June 25, 1623 
Wiſhart contra Falconer, June 23. 1625 
3olſe contra Scot, Jax. 18. | 1537 
Wood of Craig contra March 4. 1623 
Wood contra weddel & wallace, Feb. 5. 1624 
Wood contra Blair, Decemb. 11, 1632 
wood contra Stuart, Merch 21; 1637 
L. &rie contra Shten, Jan. 20, 1630 
Wright contra $tirk, Feb. 13, 1629 
Wright contra right, Feb.18. ;1630 
Wright contra Wright, March 2: 1630 
Wright contra Lawder, March 22. 1634 
terqubart contra E: Caithneſs, July 9. 1629 
Urquhart contra Barclay, March. 1639 
Wyllie contra Ballantine of Bryghtoan, Nov. 15.1526 
Wyllies Balrnes contra Hay, March 29. 1626 
41ilie contra ——_—_ B. of Wigtonn, Zune 25.1612 
Tair contra Ramſay, Drcemb: 2. 1628 
Teomen contra Stzart, March 19 1629 
Lo; Teſters Heirs con. Lo: Balclexgb, March 20 8226. 

1623 


Lo.Teſter contra K:; Balcleugh. Feb: 10. 1624 
Lo. Teſter contra E. Baiclteygh, March 2. 1629 
Lo. Teſter contra Decem: 19. 1530 
Lo. Teſter contra L; /nner week, March 21.82551635 
Tong contra Murray, Junt 26. 1629 
Toxng contra B. B, of Montroſs, Decem 15: 16g 
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A. 

Bbay- Lands. 

Abyding-by. 
Acceptatlon, 
Accreſcing of Rights. 
Attlve Title. 
Ads of Parliament. 
Adjudication, 
Adminiftrator. 
Aamire!, 
Adultery, 
Advcocation; 
Advocats, 
Alicnatlop. 
Aliment, 
Ailanetly. 
Allowance, 
Altcruative. 
Annat, 
Annexation, 
Anntxis Conntxis. 
Annua Prefiatio, 
Annualrent of Money. 
Annualrenr of Lands. 
Annus Deliberandi.e 
APpocue, 
Appearand Heir, 
Appryting. 
Approbation. 
Arbitration, 
Arrelicr. 
Arreſtmenr, 
Aſſignation., 
Alllic. 
Aſtriaion. 
Avditors. 
Authors. 


Ackbond. 
Backrack- 
Ballzics. 
Bairn of the Houſe, © 
Bankrupt, 
Barron, 
Barrony. 
Baſe Intcfrment. 
Baſtard. 
Beſtardice 
Behaving as Helr, 
Beneficec perſons, 
Bill of Excharge. 


Biſhop. 
Blank Bonds. 
Blench Dautles. 
Blood wits, 
Bone fi4+ poſieſtor, 
Bona fide Conſumpti. 
Bona fide payed, 
Bond. 
Erieves. 
Burgeſlcs. . 
Burghs. - 

"mn 


Ancelled Writs. 

Captlon, 
Cauſc of a Bond. 
C:uſe onerous, 
Cautio 7uratoria. 
Cautlor. 
Caurion<rs 
Ccdenr. 
Chamberlaſn. 
Chapland. Lands. 
Chaptor. 
Charge, 
Charge to Enter Helr ec. 
Charge of Horning &*c. 
Charter. 
Childreo. 
Chirographutt. 
Church- Lands. 
Circumduttion of theTerm. 
Circumvention. 
Ciration. 
Clandeftiine Deeds. 
Clauſc. 
Clerk. 
Coalziers. 
Codicil, 
Co-cxccutors. 
Cognitionis cauſa, 
Collatio omnium bonorum; 
Collation and In(tiruclon. 
Command, 
Commiſlars. 
Commitlion. 
Commitfoners. 
Commontle. 
Common- good. 
Compearance. 
Compenſation. 


Of the Heads of the follovving 
INDEX 


Competent and omittcd. 
Compryler, 

Compry ling. 

Compr- Books. 
Concluſion. 

Concurring in Proceſs. 
Condition impreſiablc. 
Conduttio & Locatio, 
Confethon. 


Confirmation by aSuperior: 


Confirm: of a Tecftaincnt. 
Confuſion. (tons, 
Conjuntt& Confident pcr- 
Conjuntt fec- Laiids. 
Conjundtly and (cvcral!y. 
Conqueſt, 

Conſent. 

Confipnation. 

Conluerude. 

Concigue and Diſcontipue. 
Conrtlnuacfon of Summors. 
Contraet. 

Contract of Marriage. 
Contravention. 

Convenr, 

Corns. 

Corrupting of Witneſlcs. 
Crafrſ-men, 

Creditor. 

Crounrie. 

Cumplatio aft ionnn, 
Curators. 

Curiallty. 

Cum CUTIES. 

Cuſtom, 

Cuſtoms. 


D. 
Amnage. 
Date. 

Dative ad omi([4. 
Deads-part. 
Dean of Glld, 
Deanrie. 
Death-bed. 
Debicor. 
Debitor non preſumitu! donde 
Declaration. B17 
Declarator of Liferent &c- 
Declinator. _ 
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Decreer, 
Decreet Artbirral. 
Decrect cognitionis anſa. 
Decreer in foro &c, 
Defender. 
Deforceinent. 
Delivery. 
Derunclation, 
Depoſiration. 
Deſignation, 
Deſtlnation; 
Dutles, 
Diligence. 
Diminurion; 
Direttion. 
Diſcharge. 
Diſclamatrion. 
Diſcuſliag. 
Diſparagement. 
Diſpeniation. 
Diſpoſicion. 
Diſlalution. 
Dittreſ(s, 
Divition ofa T eſtamenr, 
Divorcement, 
Do{us- 
Donarar, 
Don#tio omnium Bonorkm. 
Don. inter viram & ux070m, 
Donatio mortis cauſa Kc. 
Double=poynding. 

E 


4 Dinburgh. 
Ejc&ion. 
Elefiio: 
Emptio Of venditio. 
Entry. 
Erc&lon. 
Error, 
Eicheat, 
Eviction, 
Excambion. 
Exceptlon. 
Excommunication: 
Exccution. 
Executor. 
Exhaufting of Teſtaments. 
Exhibirion. 
Exoneratlon. 
Extent. 
Ex:Inguifhing of Riglits. 
Exrrajudiclal. 
| Þ 


Ad. 

Fatlum antiquume 
Fattor. 
Flr. 
Falſhood. 
Failzie. 
Familie Paterne. 
Farms and Dutles. 
Father. 
Fear and Force» 
Fee of Sums- 
Fen. 
Feu-dutics 
Fiſcus. 
Fiming- 
Forfaulcure, 
Forralpn Bonds & Writs. 
Foris-familiation. 
Fraud, : 
In fraudem Credztorinm, 
Fruftus Conſumpti &C. 
Furlofity. 


Furniſhing. 
Forthcoming, 


Eneral. 
Glfr. 
Gleib. 
H, 
Elr, [ rjage. 
Hclr of a ſ«cond Mar- 
Helrs-portloners, 
Heirs of proviſion &+c. 
Helcſhip-morveablcs, 
Heretable, 
Herezecld, 
Heſp and S:aple, 
High-waycs. 
Holden as Confcit, 
Holograph. 
Homologation. 
Honour, 
Hoi ning. 
Hoſpital. 
Houlemails. 
Hu:band. 
Hypotheg;. 
Hy:icr,or condutor Equi. 
4 
D. ot. 
J Ilmpignoration. 
Imployment, 
Importance, 
Imprifonment- 
I:vprobarion. 
Incident Diligence. 
lnadchni:1y. 
Pro Indiviſo« 
Infefrmen:. 
Inferior Judges. 
Inhiblkcion, 
Injwidt. 
Innovelio. 
Inſiſting. 
Inſtrument, 
JarerdiRion. 
Intereſt, 
Jaterruptlon. 
Intertatnnecat, 
Iniimations 
Incromcttor. 
Intruſion, 
Invelia & illath, 
Inventar. 
Irritant Clauſe. 
Iſh and Entry. 
Judge, 
TWramentumn in Littn, 
ore 
Jus ſuptrveniens, 
Zus Tertiie 
Tus Merits. 
® 
Ing. 
Kings Vaſlal. 
Kirklands. 
Kirk Patrimonial. 
Kirk Seſſion. 
Kindly Tcnncnts. 


| 
Awborrows. 
Leflns AFgritndinis. 
Legacie, 
Legal. 
Legitina, 
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Lelth, 

Lerters., 

Licence, 

Life. 
Lifercnt-Eſchea:;, 
Lifercnrter. - 
Liferent-riphr. 
Liquidatiou. 
Litigtons. 

Liriſcon eftation, 
Locatio CF conduliic, 
Locks [eratenti oe, 
Logds of Erection, 
Lords of Scit:o:3, 
Loutng. 


Lyon King at Arms. 


M, 

RE of Burghs. 

Mis and Dates, 
Majuttry, 
Malt frates. 
Malvcriation. 
Mandatum, 
M :inſe. 
Marriage. 
Maſtcrs, 
In Meditation! ſuge. 
Mtdium impid:mentunt. 
Members of Scion. 
Mcſlengers. 
Mertts and Mcaluics, 
Metus Cauſe. 
Miln, 
Miniſter and $c{i:a0, 
Minor. 
Minor Reſtituithr. 
Minor non tinethr PLacht are. 
Minority, 
Minut. 
Mifhre Letters, 
Molefſtation. 
Movey. 
Mortification, 
Mortis Canſt. 
Moſs. 
Mother. 
Moveable. 
Mulcures. 
Mouwal Contratis. 


N. 

Eguiive. 

Nonentry, 
Nore. 
Naortrar: 
Novatlis. 
Noviter wviniens ad notitian 
Novo damis. 
Noxe Caput ſtquituy, 
Nullity, 


(®] 

ath, 

Obleidgment, 
Offer. 
Oth:e of Crowner ec, 
Othcers, 
Officium nobi!es 
Examlnatlton ex efficio. 
Oniſfis & male appr etiata. 
Onerous Cavulc. 
Order of Redemption, 


P. 
Afton, 
Parhzment; 
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Parſon, 
Parties ſntereft. 
Partners, 
| Parts and Pertinents. 
Paſſive Title; 
| Paſturage. 
Parent, 
| Patron. 
Patronage, 
| Payment 
| Penalty. 
| Pendente lite. 
| Penſion. 
Perſonal. 
Pignss. 
Placitare. 
Plcas. 
Poynding of Goods. 
Poynding of the Ground. 
Portion natural, 
Poſſeſſion. 
Poſſeſſory Judgment. 
Prebendary: 
Precept of Seafin. 
Precept of Clare Conftat &c. 
Precepts on Retours. 
Preceptory. 
Precognitlon. 
Predcceſſors and Authors, 
Preference. 
Prejudiclal. 
Premonlrjon, 
Preſcription. 
Preſentation. 
Prafiatio annua 
Preſumptlon, 
Prevention. 
Price. 
Prince. 
Priorley. 
Priſoner. 
Prcivar Infeftment. 
Priviledge, 
Probation. 
Proceſs. 
Procuratory. 
Procuratorfiſca} 
ProduRhon. 
Profits. 
Promiſe. 
Proprlietar; 
Prore&ion, 
Proteſtarlon. 
Provoſt. 
Proving of the Tenor. 
Proviſion. 
Publick Infefrment: 


Popil. 
Parglng of Fallzles: 
cre 


Q. 
Qua Oath, 


R, 
Atlficarion. 
Real Rights. 
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Rebel. 

Rece 
Recognition. 
Reconvention. 
Redemptlon, 
ReduGtion. 
Regiſtratlon. 
Regreſ, 
Reli&R. 

Relief. 
Relocation. 
Removing. 
Rental. 
Renunclation. 
Keport. 
Reprobator, 
Requiſition. 
Res inter alias afia- 
Reſervation, 
Refignarlon, 
Reſtiiutlon, 
Retention. 
Retovr duty, 
Reverſion. 
Reviviog of Rights, 
Revocation, 


Atisfa&tlion. 
Seafin. 

Sequeſtration; 
Service. 
Servitudcs. 
Seſſion. 

Sheriff. 
Silyer-plate. 
Simulation. 
Single-Eſchear. 
Singular Succeſſor: 
Siſters. 

Slaughter: 
Society. 

In ſolidum. 
Solutis. 

Sons. 

Spullzle. _ 
Stante Matr:mone: 
Steelbow-goods- 
$rcenr. 

$ripends. 
Stipulatio, 
Stranger. 
Submiſſion. 
$nbſcriprion, 
Subſidiary a&lon. 
Subſtitution, 
Sub-Tack. 

Sub» Vaſſal. = 
Succeeding in the y1CE- 
Succeſſor, 
Summons 
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Superior. 
penſion, 


T. 

Ack. 

Tackſman. 
Tailzlc. 
Talzlat. 
Taxation. 
Taxatlive. 
Teinds. 
Tenor. 
Tennent. 
Terce. 
Tercer. 
Term. 
Teſtament. 
Teſtimonial. 
Thirladge. 
Titles of honours 
Titular- 
Tocher, 
Tolerance, 
Town Clerk. 
Transferring. 
Travſlation. 
Travſ\umpt. 
Troft. 
Txrpis Cauſe. 
Tutor. 


u. 
N-free Craftſ-mens 

Unlon, 
Univerſal Intromettor. 
Univerſal Legatar. 
Unlverſity, 
_ 

ſe of payment. 

Uſury. 


V; 
Accance time. 
Vacka poljeſſuos 
Valuation. reſlh 
Vaſlal. 
Viccarage, 
Viccatrs. 
Vice. 
Vittual. 
Violent profits, 
Vis & metus: 
Viriation. 
Virious IntromiMon; ' 
Voluntar Rights. 


W. 
Alrd or Priſon. 


hen wr 4 
Ward and Marrlage- 
Warning. 


Warrandice. 
Wife. 
Witneſs. 
Wodfſet. 
Wrack. 
Writ. 
Writer. 
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Of the Contents of t 


be Lords Deciſions, Obſerved by the 
Lord Durie: 


i herein the Figure Denotes, the Page; and the Name 
before it, the Deciſion, 


By W. 4 


A 


Bbay-Lands . how d« ſigned for Gleibs , Nairn, 
467. vid: Deſignation. 

Abiding-by a Writ, Ker, 551. vid: Imprebarticn, 

Acceptation of a pefierior Infetimenr for a Bond, 
Chiſholm 6 56,cfaTack for a Rental, P:Strabrock <29. 
of a Sum for a Liferent, Lyen, $80. vid: premile. 

Accreſcing of Rights,as of Eairns portions, #allace, 
146. by a Mother to a Pupll.#hite. 433. of the Of= 
fice of Executry, Young. 451-vid: Jus ſuperveniens. 

Aflive Title,ln an Improbation, Lo: Teſter, 59. and 
Morits, 43s. as Seafin by Heſp ard $:zple ro an Heir 
E: Melroſs 83. In real ARlions, 21 lie. 222, ard a Tc» 
filament Cor firmed Ir England ro a Purſuit here, Lows 
ſon, 279. an Extra of a Cem pr1 firg, Kr, 31 bs br 
cannot be made up by Oath, Mc xwel, 381. a Seaſin 
within Burgh for Maills ard Duties, Yoomaen. 437- 

Af of Parliament anevt Metrs and Meaſures, L: 
Barns, 20. Salvo Jure,E: Rothes, 38. anent Compry+ 
ſings, how extended ad preterite, Viic: Annand, g8. 
avent Vitnal Annualrents, 15559. Lo: Colvil, 343- 

Adjudication vpor a Renunclation is cnly of Hee 
retables, Couper, 264 ard of Heltſhip Moveables, 
430.therein like ro Compry ſivgs.Campbely £62. upon 
a genera! Charge to enter Heir #hite/aw,529. needs 
no ſpecial Charge as Cempry ſings, 1bid: In one Sum» 
mons with Mallls are Dutles. Corſer 867. abides con- 
rinuatlon where there )s ro privilege, and the Sum» 
mons not inflantly verified, Mowat, 133. 

Admini firator in Law, a Father ro his Baſtard, L: 
Toxch, 120, !Oa Scn.Lends 419. his power 25 luch, 
Hume,781. © Bond granted by a Daughter in ſamilia 
without his conſerr, null, Stzert, 886, 

Adniral how he bas right to Shipwrack, Hamiltcn, 
39-has the priviledge of c-ufing find Caution. judzcao 
ſofi ludicatum ſolvi, Stuart, 821, vid: Wrack, 

Adultey, © Bond granted to a Woman and her 
Bairns in Advltery, not ſuſtained, weir, 31: 

Advocation of Brieves from one Judge probibirs 
all others, Cranſton, 74 of the Cor firmation ofa Te= 
ſiament, Arthurs, 2:8. of Slavghrer, Kincaid, 412. of 


Deforcement Lands, 5:9. to # —_— 736. ; 


Advocation how to be Intimates, 211, St» 
flaſned, thoogh the uſer was thereafter debarr'd by 
Hornipg,Charttrs, 9 10. upon Conſenguinity, Grraml, 
412. from the Donarars own Court, Lo: Lorn, 498, 
from the Admiral, it doth nor Iſberat the Cauiicn 
found there, Stxert, 821. ' 

Advecats muſt Depone In Exhibithe ns againſt their 
own Clients, Berſon, 296. gy 

* Alienation, vid: Aſhgnaticy, jd: Diſpecfirlen, 


A 


Aliment refuſed againſt the Goodfir, Hamilton, q 57, 
but Suftsir ed aga\nii Lifererters and Wardaiais up- 
cn the AQ of Parliament, Hepburn,7 55. and agalrſta 
Faiher Zure natare, Li Remornay, 819. 20d ayairfi a 
Mother Liferenting all, Dat4dſor,6 39. if ſhe be other« 
ways competently provided. 7c 4. even though the 
Heir has no Ward Lands, Finnie, 573. its granted 
cp!y to Heirs, or appeerand Hclrs, Nincrs or Majors 
who want a Calljrg, Sibbald, 794, 

Aliment granted io a Wite againſt her Husband ove 
of tt e Covntrey,or Divorced. La: Buchanxan, 466.and 
La: Fonlis, 251. not compenſable with his Debts. Ter, 
next, £48, nor Arreſtable, L: #+ſinisbet, 295. but ſhe 
therein preferred to cther Creditors Walkers 69.yer 
docs not purge the Re: lis vitious Iotromitlion,Coch- 
Yen, 121. the Sur.ons abides no Continuation, Hep- 
bun. 955. vid: Oblidgment, 

Allanerly, how interpret, Oliphant, 603. 

Allowance of a Cempryſing how refuicd after the 
Debirors death, Gathrie, 185. 

Alternative, in wi ofe Eletion, Brown, 69. 

Amat,how payed tothe Miniſters Relit notandum, 
89. it needs no Confirmation, 1bid, 

Anntx4tion of Lancs how they muſt be diſſolved 
before they cap be diſpod'd, L: pardis, 394. 

Anntxis Conntxis, how to be Interpret and exs 
renged, Lot Borthwich, 23. Ws. 

Annue preſtatio, vid: Blench Duries. , 

Anrualrent of Money not Cue nift rx peito, Hamil» 
ton, 123, vel ex lege, as by: AR of Parliament after 
Deruncition, though vie &1dinavie, Plrvenance.455e 
vel tx move, L: Thorntoun, 264- or for the price of 
Lards, Duvie,11c or elic the Rents of the Lands, Stire 
ling.286 or out of a double Erglib Bord, Low(on, 283. 
or by uſe of pay ment, Forreſier, 353-01 by berring ove 
year! Annvalre nt ic cominved mY paymert Z4ir,403, 
but not found 3robabie by Witneſſes, Da/r3mple 639. 

Annxalrent how ror due by @ Father for Tacher, 
Hemilten, 123» bor by Maghſtrars for Reb. 1s eſcapry 
Halybarton,z 0g, nor by 2 FaRor for his Conſtiuenr, 
Hume,5s64.yer dve ty the Heir ofa Rebel, L:Cloberkil, 

$59. by an Exccwor, L: Morifonn. g29. by videus 
locremetroys, Ibid: by Turors, Goldman, 168:by Cuz 
raters, Guthrie 281.and dye to Caytioncens pay ing the 
Debr.L:Cockyul, 473. & ro-Copjun pripcipely Mack, 
312.2r:d of an Hererabie Bond when due to the Heir, 
and nce tothe. Execurprogel,HenderſansChildecngs. 
Annualrent cut of Lands-may be-ppriyed ſt 
the Granter perſcovely,/Hym6lres, 9. and againſt the 
Con(cntcr, Greenlaw,ng8.and at the inſtance of a fin- 
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guler Succeſſor, Dumber, 314. and all the Tennent 
Goods are poyndable therefore, La: Ednem,z89, and 
any parc bf the Tenemenr for the whole, Grieve, 769. 
ir preſcribes in go years, Forreſter, 530, Infeftment of 
Annualrenc, how clad with poſſeſſion, #izrebam, 220. 
how granted out of Ward-Lands, Weyms, 440. vid: 
Infefrments. 

Annas Deliberandi, vid: Helr. 

Apoche trium Annovum Suſtained, though granted 
to divers perſons, Filliamſen, 570. how qualified, L: 
Morifton, $72. how not Suſtaiticd, L: Roſyth, 585, Su= 
ſtained rotake away a Bond,granted by a Tutor for 
his Pupils penfion, Poxgleſs, 713+ 

Apptarand Heir, allowed Exhibltion ad deliberan- 
dum,cven after year and day, Niztwut, 206.n0t allowed 
Inhibition againft his Father, L. Sz{vertownbil, ro. be 
may compear alſo & ſtop Removing, L: Koſlin,258. 
and may Acquire the Gift of hls own Ward and Mar- 
riage,L:Hempsfield, 135.and may purſue for Mallls & 
Durles,Olipbent, 59 5. and for Aliment, Hepburn, 7 55- 
and for Compt and Reckoning, Hame, 838. 

AppearandHezr cannot purive Improbation, La. Borth» 
wick,292.but may be called theretn, L:Lewrifieun,266 
nor can he purſue Reduttion, Mair, 954. but may be 
purſued therein, E: Ki ngborn, 290. and for his Fathers 
Debt within year and day, if he Rencunce,Bleir, 556. 
which he may do,though he has ditcharged theHetr. 
ſhip Movcables L:Mridbopt,o99. he muſt be cited In 
Declarators of Redemprion, Fiſper, $27. his Eſchear 
afﬀfe&s his Farhergcthe Lifetenier's Lands, Mair, 139. 
how he may have a general Suſpeofion to lerve Heir, 
E: Crawſurd, $20. vid; Behaviour, 

App'yſing, vid: Compryfing. 

Approbation, vid: Improbation. 

Arbitration, vid: Decrcer; vid: Submiſſion. 

Arreſter preferred ro a Donarar, Nisber, 519. Pil- 
Nuir. $830.a0d ro a Wodl(etter Brown, 122. ad to an 
Annualrenter without poyndipg. Gray, 197. and toa 
prior Arrefter upon # Glfr of Eicheat, H&lyburton, 
$2, otherways the firſt Arreſter preferred, Douglas, 
326.and roa Compryſer not Intefr, L: Saltcoats, 46; 
and to a Donatar's Aſſigney, Anel, 354 and to an 
Heretable Security before Seaſin, wernech, 693. nor 
preferred ro av Executor Creditor, Muirhead, 58.nor 
to a prior Aſfigney,Craw,48. but preferred amongſt 
themſelves,according to a Bond by the Common De- 
blror, Kyr, 950. 

Arreftiment Suſtained upon an Hererable Bond,r1il- 
ſon ,35 5. bur not ofSums due byHererable Bonds, Thom- 
ſon 39 < xcept for the bygone Anoualrents before the 
Term,Ker,9 50. nor of Sums Configned upon Redem- 
prion, Mwrey, 203, nor Sums deftinar for Alimenr, 
L:weſinisbet,295. neither can it be Suſtained upor a 
Seafin, E: Annendazl. 688. nor upon the extratt of 
an Horning ,D«ff, 442+ but of a Sum deſtinar for An- 
nvelrent, while nor tmployed, Simſon, 681. and Gal= 
breith, 846. it hinders not poynding, Hunter, 935. 
bur flops an Execurors KLxoneration,Coxprr,161, and 
a blank Bond to be filled up to its prejudice there= 
after, Crawſwd, 270. 

Arvefiment affects bygones,and the current Term, 
Falconer, 329, and not the following Terms, Nicol, 
355- bur (o affetts Goods, that If ſold, they may be 
repeated, L: Inerweek, 96, and Moneys Arreſted 
pays no Annualrent, but this ſtopt, H«ne;93. when 
louled, the common Debfror Is free, Lo. Ba/nerine, 
204. and \f the principal Deblror die, ir muſt be 
transferred, Somerveil, 360, and is equivalent to an 
Intimation, Binnie, 3 54- 

A forrhcoming upon an Arreſtment Suſtained be- 
fore the Term Declaratorie, Brown, 112. or Suſpen- 
ding Execorlo r1l! after the Term, {bid: and after 
Decreet no ſecond Arrefiment de nowe,Nicol, 35 5.00t 
Suftained by an inferioar Judge In another's Court, 
$mitb, 910. yet Suſtained upon an Admirals Precept 
before the Lords, Pixnxic, 842, it abides nor Cominu- 
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ariob, Parves, 395. and not Suftained until the Dehr 
be Conſtirute,Doagles, 864, but Suſtained though jr 
be Suſpended, Stirling, 888. 

Aſſignation, vid: Diſpoſition. Aſignatis omnivm bo. 
norum Suftained, Paterſon,12, even toa Wite againſt 
the Debitors, Robertſen, 346. bur otherwile in to far 
as ir 1s onerous only, Skeen,511. made by a Bankropr, 
the onerous Cauſe thereof muſt be proven, Dei. 
ſtoun,17. otherways Livingſtoun, 160. nor ſound oull 
upon the AR of Parltawenc 1 $92.L:Edmiflon, 108.bur 
upon the AA of Parliament 1621. kt Conbeath,678, 

Aſfienationto ſums upon Infeſtmeot not Suttalned, 
L: Anfiratber,230.00r alters It the nature thereof, Fat. 
contr,319,00r to a Brother in fraudem,&c. Auld,gig, 
nor to a Tack by a Father as Actminiſtrator, 419; 
bur Suſtained by an Helr of his Heritage, Lichtoxs, 
643+ and by a Tutor, Fer, Bog. and by a Daughter 
with conſent of her Father, Lock»art 8 z2. and to any 
thing nor yet extant, Doxgias, 864. 

Aſſien«tion nor Incimwat before the Commend, 
ho Summar Execution can follow there bpon, Stev ix. 
ſon, 100. orkerwile if It be fotimar. /dem. 104. which 
Is done by Treaty, for payment, L: D«nzpece, 127. and 
by a Mi(hve Letter and anſwer, 484, and there. 
apodt preferred to an Arrefter, other» ays not, David- 
ſon, 420. though the Arreſiment was Io the Cedenrs 
Name, Douglas, 864. vid: Intihmation. 

Aſſienation upon Truſt probable by the Witneſſes 
Inſert, La: Steanipaih,141. bur ordinarly ever the Ce- 
dents Oath cannot be taken to prejudge the Afſſig- 
roi Cunningbame, 29 4. nor Is compenſation of th 
debt allowed, if not extant in Wrir, Black, 312. tar 
leſs vpon bis Deed, Hemilion, 452. 

Aſſiznation made out of the Countrey Suftained, 
without the WritersName or Witoeſles, Falconer. 31g. 
when preſumed Simulat. L: Halcartoun, 359. how cx- 
cluded by Compryting,Hantiiy, 408. and by a Dcna- 
tar, L: Conbeath, 60g. ſecas if it te before Declarator, 
Kennoweay, 860. via; Backbond, vis: Arietiment, 

Aſſs/e, vid: Biood-wit, vid: Furlofity. 

Aſ(trieion, vid: Thirlage. 

Auditors , three of four Subſcribing is ſufficient, 
M'math, 97. | 

4nthors, vid: Predecefiorsy;vid: Reduttion and Im- 
probation, B | 
| , > —_ by « Donatar to the Theſaurer,E King- 

born, 227. upon an Aſlignarion not Saftazucd to 
the Debitor, Falconer, 326. yer Suſtained for a Deed 
agzinfit an Afigney, Caming, 396. bur not Suftalned 
agaioft an Appryſcr,Scbaw,43 5.007 againſt a Singular 
Succeſſor, King,820, vid: Order of Kedemption, 

Baih-tach, vid: Wodſer, 

Beillits,a Competition betwixt thelr two Deputs, 
L: Clanie, 19, B: B: of Burghs Royal are obliged to 
Txecute all Letters of Caption, againſt all perſons 
withont exception, Forbes, 22. Baron Baillles not fo, 
Baillies of Duns, 59. they are bound conjuratly and 
ſeverally for any Leed or Malver(atiop,and has their 
Relief, Brown,936. vid: Subſidiary a&ldn. : 

Bairx of the Hoxſe, though Married, may puiſue pro 
virili, Smith, 14. and hr affc&s the Defur&y whole 
Moveables, Frazer, 8613. the Clauſe feil2ying #f Bairns 
how purged, Lateſoot, 890. Bairns part of Gear, or 
their Legirtime and Portion Natural when due, Fig- 
laſen, 16.1 not due by the Mother, Paterſon, 12, but by 
the Father, though he be a Baſtard,L: Halcrs, 21 5. 

Baxbr upt, cannot Aﬀign In prejudice of his Credi» 
rors,Craw,49.nor (et a Tack, Glen,235. though they 
have done no Diligence, Kilgexr, 347+ nor grant Bond 
without an onerous Cauſe, Hoppringie,484.but a truc 
Creditor may rake payment from him, or an Aſfig- 
nation; Scoxgel, 267. though he be his Good-Son, 
or iy meditetiont ſuge, Jack, 618. or his own Son, 
but he muſt prove the onerous Cauſe, Riddech. 882, 
only by his Oath, if he be not a Cop onre 
ber,895- and Credltors may purſue Kxblbltion of hls 
Writ, Hepburn, 830. . 


Da Gs #3. 's 


RS I AS 


on en Er RN" 
Z SS: +. 


——_—— "oO 


on a 


RE oi oe DN = Mi a. as fi Ys am a A mn = coo  =>=_ = — wow nmo cs 


Lad 


k - 
ANNE» 1-4, 4 


" 
Li 


B, L-0 W 

Baron may hold Courts without Diſpedſation, Rich-- 
ardſen, 138. but the Witneſſes and Parties muſt be 
infra territorium, L: Hadde6 5 3.Semel Baro ſemper Bary, 
Dumber, 383. ; 

Barony may be Erefted by the King, or Diſponed 
by another and Confirmed, L; Clackmennan, $38.a0d 
Seaſintaken In any place affetts the whole, 1414. 

Baſe Inſeſtment, though ro a Wife, not Suſtalved 
without Pcſlefſion, Mwray, 25. but a baſe Infeftmenr 
of annualrent upon a poynding of the Ground, pre- 
ferred ro a publick Iofettment, 109, two baſe 
Infeftments competing, the firſt preferred, L: Rapioch 
169, one clad with poliefſion of « part of the Lands, 
prefcrred as to the whole, Hanter, 480.not clad with 
Poficfſhon,will nor defend agaiofi a Singular Succel- 
ſor, Roſs. 451+ vid: Poſicfſion. 

Baſe Infeſtment, though for love and favour, prefer- 
red to a poſterlor publick Infeftment for an onerous 
Cauſe, L:Gartblaxd, $7 5. and once clad with Poſlefli- 
on,though long Interrupted by a Liferenter, prefet- 
red to a __— poſterior thereto, Charters, 692. but 
granted by a Father to a Sonznot preferred to a pub- 
lick, though poſterior, BYuce, 521+ nor granted to the 
firſt Wife in Liferent,and to her Son ip Fee, ſoftaln- 
cd againſt a publick roa ſecond Wiſe, Durit, 722, 

Baſe Infeſtment how made publick, Olipbants Credl- 
rort,7 26. Baſe Iofefrwenr of Annualrent, Menteith, 852 
made to a Wife flaxte matrimenis,in place of her Con- 
jun Gfee- Lands, preferred to a phblick in ſaverem Ma- 
t14m0nii,La: Cor finday, 19. Suftalned,Mf flowing from 
one publickly Infeft, to Reduce another publick In- 
feftrment,Stzert, 213,clpcclally if they proceed from 
the ſame Author, Lo: Teſters Heirs, 284; 

Beftard \s not in Blood, avd ſo may be a Witneſs, 
L: Bonningtonn, 143. having Children he has Trfi«- 
menti fationem Muir,356.but his Son dying, the King 
ſucceed: duplici modo, Somervail, 21 5. hls Rell& has 
Right to rhe halt of hls Goods, and the Doparar to 
the other half, wallact,q4575. and to Heretable Bonds 
wirthou: Infefrment, upon a general Gift ,Ocbiltrie,717 
nelther has he Teflaments ſafionem,but trom theking, 
Wallatt, 457. 

. Baſiardie,Elelded by the Co-habltation of the M 
ther ard Father..and their being repute Married, $9« 
merveil,210, and by an Heir Served, Mccalloch, 224- 
and no Proceſs will be Suftslned thereupon after 30 
years,Crawjwrd, 894. the exception of Baflardy from 
the A& of Parliament how underſtood, L: Corsdie, 
415- Ir ſhonld be proponed the time of the Service, 
Lo: Ochiltrie, 919. : 

Bebaving 45 Htir,f Succeſſor &c.are two different 
paſſive Titles, Bennet, $82. 11's inferr'd by raking and 
purſuing an Aliment againfi the Liferenter, Hepburn, 
955.00t lofer1'd by bruiking upon Reſignation, vor 
by a Teck,nor by acquiring a rew Right,nor by Sub- 
ſcribing himſelf Helr, D#mber, 383 nor by a Decreet 
againſt him as ſuch, Marr4y, 443+ unleſs It be upot 
ſpeclal probation, L: Gadgirth. 595. nor upon a Righe 
from the Goodfir, Corſer, 820. nor after an expired 
Appryſing egainft the Father, Straton, 791. nor by be- 
Iog Curator to hls elder Brother , ro whom he ſuc- 
ceeded, win, 252.nor by paying the Defun&s Debr, 
Commiſſlar Duxkel, 333.n07 by evtring co Poſlefſion, 
after Improbarion ot his Authors Right, 369. 

Beneficed perſons underſtood ro have Helt:, as well 
as Biſhops, Rig, 84 

Bill of Exchange how payable by the Drawer there- 

of, Lin ſay, 469... . | 

om ET Deanry; vid: Chapror. 

Blank Bonds how Arreſted, Crawſu7d,270,how they 

may be filled up by an Afﬀigney,or a Truſty, Hamil- 

ton, 37. and by Judges, vid:Decreers Arbliral. blank 
in the date, Krith, 195. vid: Date, 

, Blench Duties, $i pttantxr, not due until required, 

Lo:Sempel;, 296. Blench- holding, vid: Nove=entry;. 

8100dwits competent to the King's Vaſſal, though 
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no Baron, 7obnflon;12.being done within hls bounds? 
though by a firarger, L: Freeland; 535. withour an Aſ- 
ſiic,Sandilends; 109. vid. Unlaw.& tound probable by 
Oath or Witneſſes, B:B: Melroſs; 704. modified from $0 
pounds to 27. Jobaſten; 12, 

Bone fide poſſeſſor vid:payment;vid:Contrats. Pro- 
Curator- fiſcal done fide poſſeſſor, Thomſonz 111. 

Bona fide Con(umpii, vid: Fruflas. 

Bona fide payed, Sir William Stxert; 14t.vid:pay- 

ment. 
Bond of tc0 pounds ſubſcribed by one Nottar and 
four Witneſles, not (uſtained, nor allowed to be re- 
firifted, Ma) (bel; 79. but thereafter allowed,£1/iot3496 
and (uſtained, though ſubſcribed by two ibjtial Let- 
ters only, vid: Writs of Importance, 

Bond tor preſenting a Prifcner, is tri Fwris, L: 
Aiton; 81. forraign Bonds Suſtained, though withour 
our Solemnlites, Galbraith z 232. and (rangers of 
Midditbwgh,242-a0d double Engli(h Bonds, how ſu- 
ftaincd in Scotland, Lawſon; 297, $57 

Bond Cancelled how made up. Hope; 238. vid: prove 
Ibg the Tenor. Bond to pay the Creditor, or the pres 
ſenrer found due to the Executor preſentitg the ſame 
Rowan; 308. and found due to Helrs, though nor ex- 
preſt, Hame, 371.Bond for the uſe of a third parry ſu» 
fiained, Col:Canningbame; 880. vid: jus tertii. Bond 
by Coal-hewers,though to (crve all their lifetime tus 
fiained, L: Capringtouny 632. 

Britves may be Advocat or Reduced,Cranſionn; 74. 
how proclaimed, M*cxlloch, 2:9. though the Defun@ 
dicd Rebel;$tcron; 234 but if the Helr be Rebel, he 
muſt be relaxt, E:Crawſwd; $20. Bricve of Idlorry, 
vid: Idiot, vid: Tutors. Brieve of Lyning Reduced, 
Wrightz425.Brieve of Turory how ſerved, Stuertz8or 

Burgeſſes may vot urge Caution vpon a Debt aſ+ 
ſigned, con: Town of Edinbwgh;186.and an ho. 
norary Burgeſs has no Helr, Dambaer; 383. they may 
conveen one another before the Sheritt of the Shire, 
M*corinoch; 650. how they may feu the Burghs Come 
mon-Good, E: Galloway. $69. 

Burgbs of Barony cannot arge Caution as Law will, 
Salmond; 75. nor (ell and rop Wine, Town of Edit- 
burgh;489.the Magiftrats of Burghs Royal how com- 
pelled to receive fingular Succeflors without Com- 
poſition, a3; 730. vid: Removing. vid: Seaſin, 
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Antelled Writs, how made op, Herris; 439. how 
purſued, Law/on; 496. vid: proving the Tenor, 
Captionzvid:Baillles;vid: Magiſtrars; vid: Subſidiary 
Aion; vid: Rebels. TEE 
Cauſe of « Bond proven by Witneſſes, Davidſon; 37* 
ordinarly not ſo. Seton; 38. . | 
Caſe ontroxs how proven,and how preſumed, vid: 
Bankrupt,vid: Aſſignation and Difpofition in frexdem 
Creditorum. | 
Cantio juratorid, Brantt,c30. vid: Item. 89. | 
Cantion for Maills & Duties, vid:$ ms Caution 
for aTack-dury,Stevinſonz468. and Sheri Galloway; 
473 vid:Tack.vid:Removing.Cautlon Jadicio Sit Fh- 
dicatum ſolvi, Kirkbead;343-vid: Reconvention;vid: 
Admiral.Caution to underly the Law, Lo: Lover; 37 t: 
Cantion for a Tutor, vid: Tutor Dative. Caution for 
a Minor, vid: Renunciation.. for a Curator, Rillock; 
317- vid: Curator;zvid; Tutor, , 
Cextionr'{ in Teftaments, babtnt privilegiums diſ- 
enſhoxis, Arnot; 45 the like in Cautloners for Factors, 
Smith; 21 1. not admitred to prove what the Ekecu. 
tors ſuccumbed in, wood, $4. Stcus If ofmited obly, 
Arnot; 71. they may be purſued withour calling the 
Execurtors, Rectbead; 87. and cannot purſue the Kxe- 
cutors for Rellefbefore diſtreſs, Thomſon; 259. * 

* Caxtioner for 9 Haaband co Infefts Wife, Rewi{ton; 
382.ro adhere, Hachſtoun;8 16.Cautſoner for a Wife 
how lyable,$chaw; 83. and for violent profits,Creig; 
84- for Liferenters, Foulis 3 196. a Caur'oner 
Charge for Relief bod Regiſtrarion of his Bond. Yeu 
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372, purſuing for Rellef, Maxwiiz660, his Helr pur- 
luing, Menzies,611, gerting Right for Rellef,and in- 
rrometting, Kirkwood; 655. vid: Rellef.Caurioner to 
preſent a priſoner, Lindſey; 694. vid: Bond. 

Cedent how he may be Witneſs in his own Aﬀſig- 
nations Lo: Dunipace; 856. vid: Aflignation. 

Chamberlain how he may prejudge a Spuiizie, but 
nor a Removing, at his Maſters inſtance, E: Linlith- 
gow; 271. 

Chapland Lands, vid: Deſignation of Glelts, Chap- 
lardry, Marſhel; 435. 

Chaptor their Number, Lo: Drymlamig;6s Reſtored 
withour prejudice to Miniftcrs Sripends, Lindſay; 300 
are conſenters to Biſhops Tacks,B; Iſlesz 601, vid; 
Tacks. 

Charge to enter Heir in general muſt expire before 
Sun.mons, L: Mxchel; 15. though it may be raiſed 
within year and day, Mc<calloch; 396. If Aﬀſigned,no 
neceſſity ro Transfer ir, Prior cf Ardchatton 551.1ſpes 
clal Charge when to be uſed, E: Caſſi:s3 27 4- 

Charge of Horning at a Wifes infiavce againft he 
Husb:nd, Meriſcbe/,qo. It is a ſufficient Diftreſs, Ten» 
nents of Heining; 182. Suſtain'd upon a Decreet of 
Thirlage, L: innerweek; 936. 

Charge againſt the Superiour, Brgz 322.an6 agaſofit 
hls Heir upon a Supplication, Lz Corsbie; 406. Charge 
againſt Magiſtrats ro Execute Caption,and how lyable 
for the debt, Racyilletz 382. vid: Caption; vid; Sub: 
ſidiary ation; 

Charter withour Seaſin is no real Right, Har735:8 5. 
yet is not nudum peftum, Campbel, 132. for though It 
will not without Seafin cxclude the Granters Dona- 
tar, Herris, 85, yet it is cffeRual againfi the Granter 
himſelf and his Heirs, L: Heddo; 181, Charter with 
parts and pertinents how a Title in an Improbatlon, 
T:Striviling, 166.1t muſt be conform to the Contratt 
of Allenation, L: Renton; 775- and js null If It be 
A me, and not Confirmed, Patton; 85, 

Children, vid: Bairns. 

Chirograpbum apud dtbitorem repertumy 8c. Carmi- 
chael; 66. 

Church-lands inferr'd by 3o years poſſeſſion, L:Kerſe, 
208, 

Circumdutflion of the Term, Wood; 55. 

Circumvention of a Major by him who had been 
his Curator, L:Monymash3770 , vid: Minor, vid: Re- 
duglon. 

Citation by a Town Officer muft be before Wir- 
nefſes,Crawſurd; 129. how of a Minor and hls Tutors 
and Curators, L: Renkilor; 18 1.0f abſents out of the 
Countrey, Chri tit; 588.vid: Summons;vid:Declara- 
tor. 

Clandeſtine Deeds how probable, Baillie of Melroſe; 
704+ vid: Poſiclion. 

Claxſe,vid: Cpnjunaly and ſeverally tid: Alterna- 
tive; vid: Cum curiis: vid: Taxative: vid: Irritant. 

Clerk no member of a Town Council, L:Dramlen- 
Yigg 99-yet an AR ſobſcribed by him obllges the Ma- 
giſtcars, Peebles Reli&;253-and his ſubſcriprion makes 
more Faith than the Judge's, Lewdey,38 5.and may be 
charged to Extra@ VLecreets, Ibid: vid: Compry ing. 
| Coalxzitrs may bind to ſerve during life, L, Ca- 
pringtovn, 632. 

Codicil to a Teſtament ſuſtained, Dundas 873, 
vid. Legacy. 

Co-executors, vid. Executors, 

Cognitionis cauſe, vid. Decreet, 

Collatis omnium bonorum, Corſan, 573+ vid: Foriſ- 


familiarlon. 
Collation and Inflitxtion, vid: Preſentation, 
Command how proven, 703. vid: Dire&ion. 


Commiſſars of Edinburgh not competent to Tranſ- 
ferrings, L: Greenock, g.nor to clvil marters above an 
handred merks, Gordoy, 107. and ocher Commiſſars 
not above 40 pounds, Lo: Lindſay, 328,except they be 
ſeveral ſmall ſums, ibid: bur ln marters of Teſtament 
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or Legacy above it,7wxbal. 212, nor to ARions upon 
Charges to enter Heir, /1win, 295.they cannot make 
Procurator Fiſcals B: Gal/ows), 309. and alledged jn 
uſe to reraln all the Infirv&lons ot Decreets of Exo. 
neration, L:Lydquhern, 628. velther are they compe. 
rent Judges to Dofors Sallerics, Liddel, 35. but may 
Reduce all inferior Commiſſars Decreers, Lo: Heyris, 
140, 
ntfs for raking a Rebels Oath, Strachay, 1:7, 
and the party compelled ro produce the report of 
the Commiſſion, Barclay, 552. vid. Witneſles, vid: 
Precept of clare conſtat, via: Poſir lion, vid. Teines, 

(ommonty of a Mols divided proportionally to the 
property of the Herertors, I1wi2, $3. 

Common good, via. Burgeſics. 

Common, vid. P:ſturzge. 

Compearance cannot be. divided, Lo: Kildrimny, 
205, nor Reſiled trom after Litiscon:eftatton, twin 
766. vid. Infiſting. 

Compenſation is de liquido inliquidum, L: Balbrgno 
240, of a moveable-Bund with an Hercrable, K-ith 
672. competent to a Creditor apainft a Donatar, D&« 
vidſon, 33. againfl an Affigney, Paton 255. and Keith 
785. Captain Coupland, Z&s5., but rotiagainft a Fa 
&ors Aſſigney, Inglis, $$2. nor agalnit the Com» 
priſer of a Wodſer, E: Bucclevgh, 441. but orce a- 
gainſt a Bond toa Wife, not bearing to be for A'f. 
ment, L:Kilcedram, 884. and toa Tutor for Debur(- 
ments, Watſon, 45. vid, Allment ; not ſuſtained, 1: 0- 
mitred, afrer Sentence, Viicount of Stormont 240. 

Competent and Omitted, Crawſuvd, 311. vid: Cum 
penſatjon, vid. Exception. 

Comproſer only comprable for aRual Intromii(h ns 
Tutor Ba/maeghit, 658. and way let the Lehiros yof- 
ſes, Ternents of Dr3zp. 320, yet muſt do cxact DI- 
ligence for recovery of Poſicfhi>n,Co/quhoyn 704 and 
muſt compr for the whole Rents after Kecovr ry Dich- 
[on,478, to all perſons has 1ng Interefi, L. E/ils, 479. 
and is liable for waf'c Lands, Hamilton. 874. ind has 
full right ro the Mails and Dutles after Citation, Mon- 
critf, 833- vid. Arrciiment, and epon Tryal «II! ger 
allowance of Reparations, Livizgfioun, 402. is not 
perſonally lyable for bygone Feu-dutles. Lo. F's- 
kin,s3 1.bur is for Stipenes out of theTelnds, Preſtoun, 
40. not bound togive caſe to the Debltor for deb's 
bought in, Hamilton, 894. he may Charge upon an He- 
rerable Bond Compryſed as an Afſigney, Lo: 7{ter, 
753.muſt ivftru& rhe Debiror was Infefr, Ramſey, :3. 

Compryſing 1s only of Hcretables,E. of Errol, 97. or 
Sums to be employed Heretably, az Tocher, though 
for the Husbands Debr, Grahame, $70. and affects 
the Money of Wodſets after they are redeemed, 
Dickſon 478, It cannot be allowed after the Debigors 
dearh,Guthrie,18 5. it may be led againſt the appear» 
and Heir,as well for his own Debts as hfs Fathers, L: 
Kerſe,:94+ or upon & Decreer of Declarator of Non. 
entry, E: Kinghborn, $57. or upon a Decreer of poyn- 
ding the Ground, Moncrief. 745. it expired in ſeven 
years, before the AR of Parljament extending ir to 
ren, L: Linpitiaw, 538. 

Compry ſing hinders not perſonal execution Rebus in- 
trgris,Smith.q. and after Poſſeſſion It may be Renurn= 
ced. L: Cloberbil, 557. Is no real Right withour Sea- 
ſin, L:Seltcoets, 46. ſo will not prevall! In Poſſeſſorio, 
Erskin.1$6. nor carry bygone Rents, ncr be a Thtle 
for Exhiblrion of the Writs, M*ghie and Dich, 289. 
nor for Malls & Duties, Scot,z 54-:hough he has done 
Diligerce, Lockbert of Ber: 370, except againſt the 
Dc bitors ſelf, Moncrief; 450, but a Charge againſt che 
Superior is equivalent, Dicbſong 469. xfrcr C. Is ex- 
ped che Debiror can do no Deed to 1ts prejudice, £r- 
ſkin, 196, and betwixt a Charter and Confirmarion ft 
Is medium impedimentum,Paton, 86 Apprytive before 


| Mertinmaſs how it affeRs the Rents, Harper. 674 how 


after Martivmiſs,but before T/e, Moncrith, 460+ vid. 
Improbarion: af 
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. . 4 firſt Comprying for the ſame Debr not extinguiſh» 
ed by a (econg, : Faldounfiae, 6. hut the ſecond car. 
rys the Revcrfion of the firſt, Door Kineain, 148. 
not preferred roa Diſpeſiriun wpon the tare day with 
the Denunciatioh, Hemiltsn, 239: though the fi;ft In- 
fef:ment, Logan, 44. a firft preferred to a ſecond, 
Ferguſon, 616. and preferred to a Tack, L: Macha, 
2. though upon an Extratt only, Ker. 311. and to a 
prior Infeftment with Clandeſtine Poſlefſion,though 
granted to Cred)rors, Moyiſen, 980, & # ſecond dvloſe 
hiadred,preferred to the firſt, Bortbhwick. go1+ 

Compryſing oull upon a Bond without a preceeding 
Charge, Crenftoxn, 31, the contralr followed there- 
Sfrer, Finleſon, $6. null If not execute upon 15 days, 
AR Scderunt,65.0r upon aDenunclation prior tothe 
Term of paymeot, Nicolſon, 98. or prior to ſearch- 
ivg, 1bid: atid that upon the Ground of the whole 
Lands, Heppringle, 103. which is not neceſſary when 
Superiority it Appryled, 1bid: 

Compryſing null without Rc quificlon, Cunninghame, 
$0. andif Icd for the whole Sum when a pare Is 
payed, DoQior Kincaid, 148. but not if the Denuncl- 
ation be only tor more, Edger, 304. So upon 2 
Non-entry for the whole Rents betore Declarator, 
E: Kinghorn, $597. and fo rull If without a ſpecial 
Charge, E.Caffls,274.except it be of a Tack, or any 
Hererable Security whhour Infefrmenr, Rule, 967. 

Compryſing extin&t by Intromiflion, Viſcount Ar= 
wand, 98. ipſo faflo by exception, L. Rankillor, 133+ 
and Gilhegie,701-0r that it's (atiified and payed «(z- 
»nde, Lo: Lovit, 226, but not extinguiſhed by a po- 
ſterior Afſignarion ro Sums for payment thereof, Lo: 
Blantyre, 362. vid. Allowance, 

Compt- Books being Subſcribed by the Debltor, Su= 
flajined without Wirneſſes, Rule, 324. yet a Debe 
therein acknowledged, bur not Subicribed, not Su- 
ſtainedz Credirors of Brown, 556. 

Concluſion of a Declarator of Redemption, bow Su- 
Nained, M1749, $93 and ſeveral Concluſions in one 
Summons, Lawſon, 476, vid: Summons, vid. Cymz 
latio attionum: 

Concurring in Proceſs, vid: Removing. 

Condition Impreſiable, L: Clunie, 2:3. Condition 
ina Tack, Hume, 474. how purg'd, and how proven, 
vid: Probation. 

Conduftio &f Locatio, vid: Hyrer. 

Conſeſſion Extrajudicial, Livingion, 2. Judicial 
nor Subſcribed, Xichardſon, 138. upon Death» bed, 
Nico{/on,810,holden as confeft,upon contumacy, Hume 
669, A party without the Jurlſdiftion cannot be 
holden as confeii, Dichson, 650, and being holden 
as confeſt, he cannot defer the Oath In a Suſpenſion, 
L: Coil. 445. and a Debr once confeſt, how raken a» 
way, Lindſay, 459. one out of the Countrey belvg 
holden as confcft Repon'd, Greabamry6c6; 

Confirmation by « Superior berwixrt a General and 
Special Leclarator, Sibbeld $1. a baie Infefrment be- 
fore C: L:Aiton,q2 1-C:of a Boſe Infefrment,L:Clack- 
M41147, 314 Of a Baſe Charter, L:Glengerie, 564.0f 
one granted by the Snperiors ſelf, B: Glaſgow, 962, 
by hls Sub-vaſſal, L: Craigiver, 982. of one afrer 
the Granrers Death, L: Jobnſton,929. of a Seafin of 
Kirk-lands, vid: Kirk-lands, vid; Feucs,vid: Barony. 

Confarmetion of « Telament before Litizconteftari-, 
on,  Cechren, 121. within year and day, Swith, 216. 
of an Heretable Bond, vid: Hererable; vid: Advoca- 


t10N. 
Conf ſſone tollitxr Obligetis, Hert,g09. 
Conjunit and Confident perſons, via: Aſfignarion and 
RN omg blon;ConjanAfih 
Conjandifee- Lens; vid: Excamblon;Con rz 
vid; Wifcz vid: Factor... | 
| ny ard ſeveridly,\\k one for ther 6wn pirts 
bow Interpret, Farquber, 851. how io i 
Magiftrars, T:1nvern $966.how | 
$41, 09. Mxir, 956. $64. Throts, 
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Indiviſible thing, L: Ur1.482. 

Conqueſt, Minor tenetws placitere therein, Pringlt, 
16s, the Lifercnt thereof, K: Daiiſcimiing, 302. what 
It is, L: Kextoun, 419. Conqueſt during the Marriage 
Oliphant, 423. to the Heirs of the Marriage, Shten, 
464- vid: Obligment, vid; Curlaliy, 

Conſent of a Chapture,L: Druwlanrig,21.0f a Wie 
Irwin, 85. toa Diipofition of Land, Chiſholm, 368; 10 
the upliiting a Sum, L: Humbic, 729. her Coni-oc ex 
metx reduced , Caſſie, 634. Comient of a Wittifls, 
welwood. 183, of a Conjunt« Flat, 193. to 4 Syibs 
Tack, E: Galloway, 245. to delivery of Corns, Asſ- 
ſel, 228, c 

Conſent of a Minor without conſent of his Curators, 
S3mpſon, 297. and; Geodlet. 400. of a party principal- 
ly Diſponing, Chisho/m, 368. of an appearand Helr, 
Straiton; 991. a Wites conſent not proven by an A&R 
of Court withour her Subſcriprion. Bell49 43+'0 2 Dile 
politlon, Grent yy tacet, conſentire videtur. Humy 
474- #nd 7ohnſiax, 617. 

Confignation of a Wodſer and whole Annvalrents, 
Cunningbame; 49. not Arreſtable, Mwr4y; 203. Sus 

ned vithout the Annualrevts, L: Heddo,g80.bears 
no Annualrent thereafter, Grierſon, 604+ Infirument 
of Confignation; 499. Money configued, Grit: ſon 
604. Bonds Copfigned, Lrſt:ez £91. 

Conſuttude or Cuſtom in Reacals, K: Gellowaey; 300, 
of other countreys In Bonds, Herper;- 493+ ard ocher 
Writs, Gordon,679, In England, Sinciatr; $17. vid; 
uſe and wont; vid : Stranger; vid: Uſe of payment. 

Contignt and Dijcontigut, vid:Parts and Yertinents; 
vid: Barony. 

Continuation of Symmons, L: Prefloun Grange; 231» 
Pwrves,37 5.vid; Sumn.ons; vid: Declarations 

Contrati +. erttable, L: Eamifiounz 108. how Com- 
pryled, vid: Compryſing : Contratt in fayours of « 
Third Party, L, Whittingbame 3 334- vid: Regiftra» 
tion, 

Contraft of Marriage Suſtained, though Subſcribed 


: by one Nottar, Grievtz 201, 14 bone fidei; vid: Mare 
ria 


gee How It preſcribes, Hemiitonz 18, Suftained 
though made during the Marriage, Giby 912. and by 
way of Minur, wolfe, 823. 

Contr «vention before inferior Judges, Merſhel; 21+ 
how purſued ad vindifiem & intereſie, Fiethy; $9» 
Contravention of Law borrows, Semple; 385. Suſtefn- 
ed without violence, L: #hi:tingbame; 609, how not 
Suſtalncd for Ternents.Grent; 615. Elcided ty Diff» 
mulation, K: Advocatz 662. by tourtle years Pol: ffi- 
on, lbid:by Conſear, L:#ym;666, not Tryed Surmat- 
ly, Eliot ; 829. vid. Paſturage. 

Convent how Subicriblog, L: Drumlanrig, 21. vide 
Chapter ; vid. Chaplandry. 

Corns once removed not Hypqhecat, thereafter 
ſtopt, Stuart; 1 56, if Sowen by a third partie after De» 
creet of Removing againſt another, they are the Sow- 
ers, Roſs; 414 vid: Hypothe que. 

Corrupting of Witneſies, vid. Reprobators. 

Craſtſ-men, vid. Unfree-men. 

Creditor, one preferred ro another, Doxg/aſs,go. not 
= » ſtopt in his Diligence by another, Scot; 249.vid: 

itor, 

Crounrie Rents how preſcribed, L: $ke/morlie. 53% 

Cumulatio aftionum, vid: Adjudication, vid: 
ion; vid: Concluſionz vid; Exhibitiony vid. Ime 
probation, | 


Curiters conſettters are not Cautloners, Drowwordk = 


131. hor are they to he ar the Horn, Corbery 4.46: tot 
td he choſen before T expire, Ri I51, 
moft be lawfully Removed, Adam, q 14 Ther feiry 
lyable for Anmhalreons, Guthrie, 284. Collider for 
Curatots hens \ r—_ 19.norullowed it frer 
. wid: Mina 0:15 736 »1 
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Cum Curiis how Interpret, B: Aberdene; $06: vid. 
Difſolution ; vid: Vaſſal: 

Cuſiome, vid: Conſnerude. 

Cuflomes not due upon the Kings High way, T: 
Linlithgow ; 3- Kings Cuſtoms preferred to other 
privat Debts, Peebles, $89, may be confilture by a 
* Charter without Seafin, Sherlft of the Forreſt; 640: 
vid: King. 


D 
| Þ — and Interef}, vid:Contravention. 

Date of a Bond or Affignation belong falſe, Ic's 
falſe in totam, Keith; 199. how allowed to be keeped 
up in an Improbarion, L: Cleiſh; 605. and ſupplicd 
by Wirneſſes, Hemilton; 5. 

Dative «d omiſi« null without citing the principal 
ERxecutor, Bn. 19. vid. Executor,vid. Tutor. 

Deads part pertains to the Bairns, Finlaſon, 16. and 
the third thereof ro the Executor, If nor exhauſted, 
Forſjth, 239, vid: Dcath-bed, 

Dean of Gild's Court no Subaltern Court to the 
Baillies, Adamſon; $99- 

Deanrie how morufied, Colledge Aberdene. 443+ 

Deatb-Bed only proponed by the Helr, L: Cragie- 
Wallece; 214. but not by way of Exceprion, Conrtey 3 
256.$uftained againft all De<ds,cxcept for Furniſhing 
or other onerous Cauſes, Poliocks; 645. orherways 
Suſtained againſt all Bonds, whether Heretable or 
Maveable, Schaw;gs. even Bonds of Proviſion,Crane 
flown Riddel; 847. though going thereafter to Kirk 
and Mercat, if he was ſupported, Mexwel, 457+ and 
agaioft a Wife's infefrment of Liferent, Robertſon; 13. 
only Deads part can then be diſponed upon, Doxald- 
ſon; 113. and neither the Wiſes nor Bairns parts can 
be prejudged, Cant; 386. a Declaration of payment 
then nor Suſtained, Nicolſon; 810. vid: Diſcharge. 

Debitor needs not be called in a Subſidiary Aﬀion, 
Sclaiter; 3. is preſumed ſolvendo, atſon; 4 5: Is In be» 
2« fide co pay before Intimation, L: meſtrew; 192. 
even to an Executor, though there be an #!timss He- 
res ,Paterſon; 193. but is In mal fide after Special De» 
clarator, Remſay, 119. 

Debitor non preſumitur donere, wallace; 145. though 
berwlxt Facher and Son, Carmichael, 431. and Kix- 
naird, 624. 

Declaration proves nor. xam Teftibus, non Tiſtimoniis 
&c. Hume; 642. 

Declarator of Liferent bides no Continuation when 
Inflantly verifiedzL: Lochinver; 632. is upon 21 days, 
vid : Summons; muft be (peclal when Libelled at a 
Subjects inſtance, L: Muchbal. 3. 

Generel Declaratory no complear Diligence, $ibbald; 
$1. bur ſpecis] Declarator is equivalent to an Joc- 
mation, Ramſey; 119. bldes no Continuation, L: Toxch; 
2119. not Suſtained without a Horning, weſton; 397. 
wid: Redemption, vid; Non-entry, vid: Feu, vid: 
Thirlage. 

Declinators when to be received, Service, 280. 

Decreet Is null if Subſcribed by the Judge only 
Medoxgel; 41. if pronounced in rime of Parliament, 
L:Beyns; 703. if nor bearing the relevancy, L: Dirle- 
rown, 41, If at an Helrz In for Moveables, Ne= 
ſaich; 3 50. if againſt Perſons extr« territorium, 

If afrer &dvocation , Charters, 9 to. Suftalacd 
the Judge be Rebel, Kellie; 419- 

Decyeet Arbitrel Suſtained, Subicribed by a Nottar 
if one of four Judges, Gibſon; 419. though the whole 
Articles ſubmirted be not determined, Sterb, 511. 
though without Claims given in, Dr. Kincaid; 6og. 
—_— the Overſman, and one for each Party on. 
ay tne = though the blank be 
Dot by the rters, Beaty; 679. yea 
though fer down in a ſeparat Paper, L. Alter 

Subſcribed Minute before 


—_ _—_— 
” and day, 
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Son,though he be not Subſcriblog, L: Hartwoodmires 
716, ſubmitred legally thereafter, Ibid 3 Suſtained 
without wirneflrs, but all writer and tubicribed by 
the Judges own hand, E: Retbes; 784. 

Decreet Cognitionis cauſe how led , Muirhead, $8; 
and how Adjudication paſſes thereupon, Inglis, r02, 
who muſt be called, Thomſen; 91. Suftalned though 
withlo year and day, Blair; $96. 

Decrett upon a Defenders belong holden pro Conſeſts 
Reduced, Hume, 669. 

Decreet in foro preſcribes, L: Lawers; 854. butin- 
terrupted by a Transferring, Ibid. 

woes how nor Debarr'd by Horning, Dickon 
T3 0 ; 
Deſercement not competent for the penalty ſn the 
AR of Parliament before Infcrior Judges, Lends; 
$27, nor Suſtained if before the Suns rifing, L: Hl. 
cartoun; 338. vid: Poyndiog. 

Delivery of Writs how proven, E: Rotbes, 245, 
Delivery of Vittual how probable, Biſſet ; 152; 
La: Aberzeldie 689, Porteous, 657. Delivery of a Les 
gacy Dr:Mon's; $26, an Aflignation not delivered to 
the Defun&, bur to a third parry, Suftalned without 
Po Delivery, Fairly, $16. Writs noi Delivered 

ow Suftalined,#ellaces; 145. and Byres; 247 

Denuncietion of Lands fien, but laft Compry ſing, 
Dr: Kincaid; 148. Suſpended, Borthwick; 401 aker 
D: the Debiror cannot ſet Tacks, Blaickburn; 429 D: 
hinders not Lifcrent-Eſchear, Lo: Crax/ioun, 569.the 
Wirnefſes therein obly dcfigned by the Meienger, 
Murvey; 587. D; at the Croix of Edixbargh, Peer and 
Sbore of Leith,Cbriftie;$88.Dtof a Rebel without three 
Blaſts, Semervaily 19g. D: of a Bond, Smith; 834- 

Depoſttation of a Bond only probable by the Cred|- 
tors Oath, He; 1 16.the Terms by the Depoſitars#Oath, 
Leymontb; 1 co-probable againſt the Depcfitar by Wits 
peſſcs, Fe19«ber;426. D: of Lock't Coffers, E: Caſſils; 
193. of a Diſcharge, Dickson; 323. 

Depoſitary not obliged for Annualrents, Douglaſs, 103. 
he may be Charged and Denunced,Grierſon;6 13.Mo- 
ney Depoſirat by a Wife, Fenton, 99 9+ 

Deſignation of a Gleib found Informal, Hemilion 
37$-0ut of wharLandsits to be made, Haliburton, 814+ 

Defgnation, vid: Wimnefles, 

Deſtination of Money, L; Hardin, 239. to & Life- 
renter, Neſmith. 380. 

Dutits, vid: Maills. vid: Blench, vid: Fey, 

Diligence of Tutors and Curators, Compryſers, Do» 
natars, vid: Ibid: vid: Diſpoſition. vid: Exoneration, 
vid; [ncident. Diligence perfeRed and inchoar, and 
accordingly preferred, L:Lag:33-Muirheed, 58. & He- 
liburton, 52. Diilgence poficrior preferred, Living= 
ſton, 160, Reli& of Lindſay, 355. Diligence before the 
Term of payment, vid. Arrefiment. Dilizence for 
Probation, Stretor, r 40. Diligence ſometimes nor re+ 
ſpeRed, Creditors of Brown, 556. but brought In p4- 
1s paſſe, Rutberſwrd, 678. Nimia diligentia, how conz 
fidered, Winreham, 585. 

Dimination, vid: Rental, 

Direfion only probable Scripts vel juraments, Tur- 
nr;652. 703. Brown, 862. Marra); 889. 

Diſcharge by a third party, Collonel —_— 
and not read. 880.by a Chamberlain before the Term, 
K1Tbeſaurery78, by a drunk perſon, Schaw;241.by one 
of moreExecutors, Sempelzg 14,by # perſon lnrerdi8- 
ed; Ibid: afrer a Caphral Crime,Schew;ggo. by an Ix- 
ecutors Aſſigney, Miller, 617: of a particular Debr 
with a general Claoſe, Helyburton; 67 g.by a Father & 
his Son « Minor, Haw11796,vuftelned though granted 
of the Wifes Tocher on Death-bed, Brown; 713- Bot 
Suſtained of 200 merks without Witneſſes, L:K/n4ldy 
162.007 Subſcribed by oneNotrar unleſs refiriftedz | 
809.Diſcharge the back of aBond, though delet, 
and not Subſcribed, Suffalned, Norkat; 142- 
Diſclamation, L: Wedderburn, 373- 
Diſcaſag of elry Ls ralemder 353+ ErPEK1: 
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150u3 $0» Diſcuſſing of principal Debltors, 47101345» 
Mathiſon; 443. 

Piſparagement In Marriage, French; 28. 

Diſpenſation not necefiary to Baron Courts,nor to 
Sheriff Courts,nor to Brieves, vid* Ibid: 

Diſpofetion to a ConjurK and Confident perſon, 
Diff, 123- to a Daughter, Watſon; 714. D:7 withour 
JIotcftment,Inglis;324- no Thile to Maills apd Duties, 
porreſter, 896. without a ſpecial Afſigvaticy to the 
Maills apd Dutles, Ronald; 158. D: Ketenta poſirſſione, 
Strachan; 128.Traquair, 150. Calder wood;g88 D with 
a Reſervation to grant a Charter of AnpualreDt, Hae 
miltonz 131. D: of a Liſerent nor Subſcribe by rwo 
Nottars and four Witneſſes, Roſs; 485. not delivered, 
Anderſon; $41. and Byres, 247. D: of an Apnuahent 
by # Goodfir to his Oy, L:Gaerthlandz 636. 

Diſpoſition of Moveables for Reljet of Cauticnry, 
Kirkwood; 686. by a Barkrupr after Rebellion, bear- 
ing ſor onerous Cauſes. Lockbart;7 55. ct rome Teind 
Bolls, L: Halgrtenz 758. rx titalo lacrative, how far 
Suſtained, Kzigonr; 349, L: pelo io the Derunciation 
of a Compry fling, Rebertfen;B go. vid: Aﬀl.gnation vid: 
Maills avd Dutles;vid: Barkivptyvid: Rebel. D:with 
a Clauſe jrritanc vor to ſel),nor Suſtained. Ker 491. ac- 
cordirg to L: »t:Cod. de patiis utes Enpt:@ Vendit: 
ſecus. L: ult: ff. de pabiis, D; by one Batkivpt to anc» 
ther, Rebvytſen, 8 50. 

D: ſolxtion of the Property, Diſſolves not the Juri(- 
difilon, Doxglany $99, vid: Anpexation. 

Deeds ſufficient upon Regiſiration of the Bond 
egalott che Cautjorer,L: #axcbtonn; 262. Diſire(s of 
a Tencrren! for a Ground Atbual Grieve, 769. vid: 
Cautlover; vid: Warrardice, 

Diviſion of « Teſtament tripartite,Sibbeldz7 5. Roſs; 
282, vid; Teſtament, 

Divercement, Jobnſlon; 154. \ 

Delus cnly probable Jar. mento, Berth wick; 401» 

Donater of Liferent preferred to a Compryicr, E: 
Tallibarden. 29. 10 wn ArrefPer. Halyburton; $2. and 
ro an Aſhgvey, L: Halgrren; 558. preferred to 8D An- 
Dualrenter,Cocbren, £65 D:; of Liferent has right ſince 
his Denunclatlor L Feai233247+ vid: Infeftment;vid: 
Jorreom\fſion:dy lng after general Declarator,how the 
Dutrfes are-tranſmirted to his Belrs and Executors, 
Doxglaſs; 464. and Conlter,12 3. Donatars Back-bond 
to the Theſaurer, vid: Buck bord, 

Donatars tothe fingle ard Liferent- Kſcheat com= 
perivg,vid:Liſerent-eſcheatz two Donatars ro » Supe- 
rlors Lifetepr-eſchear comperivg, L: Rentonnz9 48. 

Donates lyable to the Debr Io the Horning Fletcher 
$8 1.ccmpelled to produce whe Superlors Infeftment, 
Zobnſton; 679. Voluntar payment to a Donatar, Kew 
non 4); k6o wid: Compeniation. ; 

D -n«tio omnivm bonorum in fraxdem, vid: Diſpefi- 
or; vid; Aſlignerion: Denatio intty virum & axorem, 
Suſtained, L' Lawriflown, 764. vid: Teice;a Tack ro 
the Fusband and Wife tourd (uch:L:Cr aigmilien; 869. 
not Revocked is valid, Rebertſen;246.Glaſsfoord; 917» 
vid: Penſion. Donatio proprer naptias, Welker, 967. 
Donatio remuntratoria, Cochran; $22 

Donatio Mortis cauſa, Lawder,826.if It expreſs an 
onerous cauſe bot Revockable, Lot Carribily 116. 

Double poynding upon a Summons, watſon; 135-10 
a Suſpenſion, Braces 480» 


Dinburgh.Communis Patrie, Chriſtie; 588, 

. Ejeftion Sufiained only at the sQtual and patural 
poſſcflors inflance, Brucez400 ſuſtained 2gainſi aWite, 
Caldwel;3o, and againſt a Goodfir for hls Oy, I1wing; 
though i: preſcribe, it may be Refirifted ro Intruſion 
for Refiſtution, Haz; 25 2. bow It preſcribes, Lo:Low- 
donng 609. 

Elefio ef Crediteris ſometimes, Carnagit; 28 1,vid: 
Alternative. | F 

Emptio & vinditio tf contrafius bone fides.L:Clu- 
ziez&c. 223 of Lands how Refiled fromy0!iphan;z406 
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of Goods ina Mercat, they muſt have Burgh and 
Hamhald, Ferguſon, #85. Suftained though the price 
be referred to the Buyers ſelf, K: Montroſe, 883. 

Entry, vid: Helr,vid: Tack. 

Erettion of Kirk-lands how null, campbel of Ard= 
cbation; 593+ vid: Barony. 

Error of Confirming an Heretable Bond,docs not 
prejudge ir. Dichson; 849. vid. Writ. 

Ejcheat,vid; Liferemt,vad;Baſtard,vid:Declarator, 
Eviftjon how Suſtained, Murr a5;431.vid:Excambion. 

Excamb10n imports real Warrandice, E: Melroſe;8g 
how - Deciarator of Regreſs muſt be intented, Lit ar- 
415; 461. wid: L; Aberxeldit; 689. 

Ex.ipizon of payment In a forthcoming, Hemltons 
8 Ex:oor received after Litiiconteſlatlon, L: Cluniez 
>6, e(pecially It conſiſting in fats, La: Fintonn; 65. 
except zgalvft the Relevancy, L; Thorntoun; 254. Ex. 
propeved by the Principal, vor allowed to the Cauti- 
cner,#4 0ed; $4. ſecus when cnly omitted, Arnot;9 1. Ex: 
of pot Regiſiration of a Sezfin ro whom competent, 
Ma ſhel; 99. Ex. of Incompetercy againſt the Secrets 
Councll pot Suſtained, Lo: Dramiantig; 99: vid: De» 
clinator,Partlal ag hinders not Jaramentumn iu 
litem \n a Spuizic, Cheingugs. - 

Exceptio in fatto, how proved, ob; 154. Ex: pro- 
pened by the Author Competit ſuccefsori, La: Glengar- 
nock; 205. Ex: againfi a poynding how probable, Haz 
207. Ex; upop a you when competent, Muir,283. 
Ex: Relevant againſt the Maſter, not Relevant againtt 
the Tennent, Hepburn; 320. Ex: Comperent and os 
mirted,not received by way of Suſpenfion,Crewſards 
311.and Lamb; 364. Ex: Noviter veniens ad notitiam, 
Hamilton;669. Ex: contrals co the Libel, or not Rele» 
vant,n ufi be admitted or repelled, Humez 669 Ex:ad- 
witted to probation,and the Terr circumeuced, Glen 
of Bar; 351. Fx: alibi, Montgomny; 651. 

Excommunication does not Exclude jus [81guinis, 
but devolves the Right upon the King, Lo:Colvilzz96 
Exc:ard their Tenrents may be conveened in ſolidum 
for the Duties of the Lavds, K: Advocatz 451. and 
thcugh they cannot purſue,they msy deſcnd,not beg 
ing ar the K'ngs Horn, L: Colſtoun; $12. 

Extcntron,vid; Decreet; vid:Hotningzvid: Charge; 
Ex: rot bearing the Meſſengers Stamp affixt null, 
Stuart; 224. may be \mproven thaugh a Dilator on» 
ly. Hume; $23. Ex: by Officers Iv Towns fhould be fn 
Wk, Dickmang. ca] Execurion whhovr poſſeſſi- 
oÞ bjpders not perſonal, Sinclar; 299. whh poſſeiſion 
jr does. Scarlet;605. Execution at the Dwelling-houle, 
Montgomry; 651. 

Extcutor dative id onifia, Halhday;7. vid: Gourlay; 
316, he cannor purſuc the Huzband for his Wiſes male 
appretiata, Melvil;799, Ex: Creditor preferted Myir« 
head;s8 Kx:may be purſued for 8 Deed preſiable 
the Helr, Dr#mmend; 99. is "_ in ſolidam if the re 
be called, Peacock, 391,07 If the reſt be dead, Aithing 
180.Excludes a Subſtituce, Leitch49. he cannotpre» 
fer one Creditor to another, Rochbead;89. nor make 
vyoluntar payment, Zeffrey, 241, far lefs after Ciration, 
Lyll, 402. bow lyable for Inctromifſion, L: Carrbill 
125. how conveed'd for heretable Bonds, Coaflonn; 
200, and by the Rell& for Imployment of Sum for 
her Joynture,Yeitchy 321. 

Co-txecutor Chai ging, Brown;210. how conveened, 
S«{mond; $33-Ex; how ordained to pay upon Cautlon 


to refiore, Scot; 285. Ex:ombiting to protefi for his 
own Debt,Crewfardz 311. Ex: com to relleye 
the Heir, Porteox2,319- Ex: baving Licence to purſuc, 


$etonz3 29. Ex: and Cautiover for the Defund, Adity 
332. Delalcation how allowed the Husbands Execu- 
tors,Gordonz3 79.0 Wife Execurrix prefetred to other 
Creditors, Hamilton; 382. X 
Executor how lyable for Annualrenns, L:Merifter; 
389. how obliged to an wolverſal Legatar, Hogs 444+ 
may purſuc though the other concur pot, Toadgia 5 1s 
how cxhauftc d,vbita47 $-bow lyable la varcabdice 
. RTE 
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for the DefunR, $4/mond; $33. Execcutor taking Af- 


ſignation to the Defuns Debrs, Dalgarnez. go8- © 
Cautioner may Confirm himſelf Exccutor for his own 


Relief, Smith; 546. 

Extcxtor Conniming a Debt of his own due by the 
Defan&, Henderſon; $64. and if he die,it accteſces to 
the Co-cxecvtor,1b34:a Debr given up by rhe DefunR, 
cannot be misken'd by the Execurors,Duff, 57 7. when 
an Kxecutor has no third of the Deads part, /3!ſor; 
593. is lyable to the price Confirmed, vid: price: 
may purſue Exhibition and Delivery of Moveable 
Bonds, Lighron;643 not bound to relieve the Heir of 
Heretable D bts,Schaw; 657. 

Extcutor to the Execuror of both Father and Mo. 
ther,,i/ſox; 667. Four Txecutors getting Licenſe ro 
purive, L: Lag; 51c.how one of thern may purſue the 
reſt, unter; 890: if lyable upon private knowledge, 
Crawfurd,n 34. if lyabletoa Creditor Who has done 
no Diligence, Mir,939. when lyable wtre vires in+ 
ventayii, Inglis, 896. Rent of a Miln how pald to the 
Execurtor, L:weFnisbet, 555. Execuror and Rlelr both 
purſued for a Liferenr, L:jnnerweek;853, 

Exhenſting of Teſtaments, |oſfray,24 t.and Crewſurd; 
311. how not proponable by the Executors Cautt+ 
oners, 004; 54 

Exhibition who are to be called therein, Fothring+ 
bame; 89. how 15 belled and proven, Carmichael; 66. 
and Caprain Crewſurd; 426. not Suſtained againſt a 
Defender Infect for Exnibirion of his Wrirs, #hite« 

jwd, $19, Ex"; end Regiſtration Suſtained In one 
Summors, Hay; 576. Kxb: of a Writ fever delivered; 
Rti4, 80;. . ol 

Exentration how Syftained, & for what Debts,Conp- 
er; 161,204-Gathrit;209.a0d upon what Decreets, Scot, 
28g. Suſtained though rhe Creditor not called. Tail- 
ziferz 452, in general not Suſjained; L: Haddozs80, 
Suſtained upon cffer of the Defuntts Goods and Al. 
fignarion thereto, Ratherſurds, 678. h 

Extent how valoved ypon Land, M.Heamilton;258., 

Extinguiſhing of Rights as of ohe Bond by another 
Aikman;114 and King 201. a baſe Infeftment by b 
publick, E: Annendatlz136. af old Security by a new, 
L:Xaploch; 169. but [ Compryſitig dt exritguſſhed 
by a poſterior Tack, Lo: Blantyre; 352. and L: Dams 
ſermling; 4$3. yet 4 Codpryfing upon a Wodſer ex- 
ringuifhes ir, ſo as he cannot return cherero, La: Dow « 
bill; 43 and two Bonds without relation ro one a- 
nother, rhe poſterior rakes not away the prior, Stx«r7 
7s. vid: Compryfing: 

Extraqudicial, vid; Confel(lion, 


AR,vid:Clandeſtine.vid. Nullſty.vid:Cautloner. 
TL vid: Compryſcr. vid: Diſpoficion, 

Faftum anti quam vid: Declarator. Fafium inipreſic 
bile, vid: Condition. vid: Minur. 

Faftor for a Tutor,how far lyable, Slewmaen;z 469. 
not lyable in Annualrenr,Hame; $61. way not rake a 
Tack to his own behove, L:Ladqubern; 633. compel- 
led ro anſwer a ReduRion againft him and his Con» 
Niruent, Ramſen; 644 © 
_ Faflory in rem ſunmno real Right, La: Borthwick; 
649.vid: Caurloner, vi: Wife.General F: roa Wi 
will nor import the (ale of Goods gratis, Pwrves;374. 

Feir nor Suſtained in emulationem vicini, Falconer; 


85 5. 
B:tſhood how Ir may be puniſhed 'by the Lords, 
and Sues ro the ices, Dumber; 857, 
Fazlxje how purged th a Bond for Preſentation of 
a Reve), L: axiom, 81. how _ a —— Pringle; 
1, nor Suftafne TIE of Tailzle,Kerg, 491; 
ph found purgeable ar the Bar by the Helr,Dr: Sts 
$84. nor purgeable by offering to find Caution, La; 
Collingtomn; gi, | 
_ Femilia peternu, vid: Bond. vid: Diſcharge. vid; 
Diſpenſation, vid. Minor. | 
|  Paqms cad Duties bow Alvided berwixt g Compry: 


ſer-and a prior Arrefter, Hamilton; 54, probable h 
Wirneſſes after three years, notwithſlanding the a 
of Parliametit, Ja: 6, Roſs; 260, Maxwt!l; 620, vis 
Mallls and Durles: vid; Dorarar. p 

Father how obliged to the Sons Deed, L791; $0.nc 
bound to alijment his Songif Major, L:RePorn;819, ix 
Adminifirator ro hls Son, L:LemondzB41.% ro his Ba. 
flard Son, L:Toxchy120.may call for ExhtbirionofBonds 
of Proviſion, L: Monymus h,348.the Fathers Creditors 
in poſſeſſion of his $004 Kitate are bore fide poſſleſ- 
ſors, rill interrapred, Hame; 784. how a Father ma 
purſue - Son though a Minor,and 5n familic,L: bar. 
£4; $0. 

Fear and Force, vid:Vis > Metis, 

Fee of Sums how it terminars, Grabame; 870, 

Fens Reduced for not payment ofthe Feu-duty, 
E; Melroſs; 83. though the Vaſlal be Minor, Lennoz; 
675, yer not competent to the Superior after he & 
Denuded,L: Feanerburngz7oo. nor to the Donatar to 
his Liferent-eſ(cheat,1bjd; Fen of Kirk lands muſt be 
Confirmed, La: Dumſermiing; 453. Viccars Manſe and 
GlelbFeuecd before,1562.Cook;7 54. Feu to thebkeuers 
Heirs Malll, which failzy ing to his eldeft Heirs Female 
without diviſion, L: Edwonſton; 838. 

Fex Duties Recovered only by poynding of the 
Ground, Rollock+4.42: nor perſovally againſt a fingular 
Succeſſor,Cockburn; 873. but Vaſials may be purſucd 
both the ways, B:Galiowa1;524. a naked Diſpoſition 
may be a Title-to purſue tor Fev Do tes, E: Tyllibar- 
din; 842.and rhe Superiors recciving payment there. 
of is no Approbation of the Feu, La: Dumſermiing; 
453- and does not preferibe In 40 years, L: Garntal- 
lie; 867. 

Fiſcys its priviledge. and how It has jxs tacite 1'y- 
pothece,vid: Cuſtom, vid: Donatar, vid:Rebel, yrocy- 
rator-filcal, vid; Con,miſlar, 

Fiſhing as \n an Infefrment cum piſcation; bus, Max- 
wel; 371. vid: Infeftment. 

Forejanitare \nterveening betwixt Charter and Sex- 
ſin, E: Nithiſdail; a, belong Reduced, all other Rights 
fall in conſequence, Fin/aſon; 229. Stxart; 301. Lo;Ba!- 
merino; 295 Baſe Infefrmmencs fall with rhe Superl- 
ors Forefaultore, and revives with his Reftirotion, 
Crawſurd; Bog. vid: Tack. thongh the Scafin be ta- 
ken afrer the Forefauſture, but upon a prior Cauſe, E: 
N#thiſdail; 4. 

Forraign Bonds and Writs how Suſtained in Scot» 


"Land, vid: Bond. 


Forisjamiliation of Children, Smith; 14. excludes 
nor the Legirrime, Roſs; 282, 

Fraxd: vid: Incident, vid: Compryſer, Fraud and 
Simulation betwixt the Donatar and the Rebel, Rex; 
394+ how ir muſt be proven, vid: Compryfing, vid: 
Afignatlon. »id» Preſumprion. vid: Circomventlon. 

p.., frabdem Creditorum, vid: Diſpoſition: vid:Aflig- 
nition. . 
+ om bon# fide percepti. wid: bond fides : vid. Pol. 
eſſor, | 

Furiofity Redudtion thereupon comperent to the 


Perſons (elf ix Ikcido interuells, Alexander, 623. and 


may be proven by Wirneſſes without an Affilſe even 
afrer the parties death, Lock, 85x. and decds done ex 
ixtervallo; Suſtained, bid. 
Furniſhing of Bread how faftalued and proven, Bax. 
ter in Leith, 155. vid. Probation. vid:Wife. 
Forthcoming, vid: Arreftment, vid: Transferring, 
G 


FY Entral, vid: Declarator, vid: Heir, General 
Clauſe, vid: Improbation, vid: Submiſſion, Ge» 


neral Letrers,vid: - = : m——_r Iage>" a ſpeck 
Charge being provev 243.an0d L, Aithin,280, 
General Licence — , Weems, 179, 


Gife taken ro theRebels behove or to his Bairns u1- 
foris ſamiliat nully Loz Borthwicks Balrns,27.e0d like- 


wife his l3s,29, or rettuta go tſhone 
anne 6. Rape 1g. whes there's pace for 


' - 
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a ſecond Gift, Somerv4il,267.a0d how far It extends, 


General Gift of Eſcheat how far it extends, L: E- 
flmenth, 53- how far ſingle Eſcheat, E-Kingborn, 237» 
Mowat,s 92. Gift of a Fathers Kichear to his Sen, Dal- 
£4710. 59. and of the Mothers afligned to the Son, 
Moſman, 97 5. a firſt Gltt Declared and Aſſigned,com= 
pering with a ſecond, KR: Annandeil. 305. Kaith 367, 
Adlon how ſufiained upon a Gift before It be Seal- 
ed, Lyming, 310. Gift of Prebendry how to be Suby 


feribed,, Hume, 269. 


Gltib how deſigned and meaſured, L:Kerſe 208. Lo: 
Dunſermling, 425. Lamont.$13, cut of what Lands 
Neirn, 469. two Ritks unite with two Glelbs, Roagh 
$57. vad; Deſignation, _ Manſe. 


Eir [able to the Defun&s Debt upon his own 
Oath confiltuting the ſame, L: Toxch: 302. how 
tyable to the Reli& and Execurors for Relict, Yrioch 
2 1» bow Jyable for the Detvr.&s deeds, Hoy $29, 
icir purſulog muſt inftieR his Title Scripts Moxwel, 
381, 2 Decreet againſt him paſt 8 does nor infiruR 
it «ftive,Strart, 423» L:Gadginth, 559. Heir by Haſp 
and S$caple, Tomen, 437- 

Heir of « (econd Mar140ge, L:Hoddo,181, Heirs of the 
Marriage Inter pre: Bairns, Tarnbal, 486. & Veitch $28. 

Heirs part3onrrs how they may purive cone ai cther, 
Pride, $40. how they may be puriuved, Hume, 615. 
how one of them may be purſued in ſoli4xm,07,9cq 
which of them ſhould keep the Principal Writs, Den- 
holms, 858. 

Htirs of Provifion how lyable, Lyon: 50, Helr of 
Tallzie, Provoſt Striviling, 862. Helr of Live purſu= 
Ing the Heir of Conqueſt, Fairlie. $33.2nd how ta! 
led; 1bid Heir of a Compryſcr, Gordon 252. 

Heirſhip Moveables Intemented with by the Heir, 
Dundaſs. 33. how to be Inventar'd, Jobn{ton, 218. 
how they niake the sppearand Helr )yable, Steven, 
426. Aſſgney to Helrſhip- Goods, how lyablc for lo- 
rerta)oment of the Heir, Kebertſon, 452; 

Heret able Sums not Airefiable, Forbes. 139. how 
the Heir avd Executor may be purſved therefore, 
Falcontr,42 3.20 Heretable Bc nd withcut Infeſumene, 
comes under « General Glit,and jf Infefiment follow, 
under a ſpecial, Wallace, 459- voy come notupder 
Eſchear, Haltb»rton, 207, Where Seafin has not fol« 
lowed thereupon, Wright, 91 5- 

Heretable Sums become Moveable after a Charge 
of Hornivg, Auſtize, 225. and after a Decreet reco= 
vered at the Heirs I8ftance, Naſmith, 350. and afrer 
payment by the Cantloner, Cant. 386. but pot after 
Confirmation in a Tefiament, Crawfard, 734 Nor 
afrer Aſlignatlon, Felconer, 319. nor by Aſſignation 
to Viftual for the Anpualrent thereof, Lindſay, 469. 
nor after Confignation upon Redemption wncill De- 
clarator, —_— -g 4 

Any Bond after the Term of payment of the 
Annualrent 1s Heretable, L: Lagtonn, 5 35: though le 
bear vo Infeſtmevr, Falconer. 319+ but this was al- 
tered by the AR of Parljamert 1641, yet it was Ar» 
reſiable before the. Term of payment, Kyr, 745. and 
ſound Moveable till then, though bearing Anoual 
rent to the Term, Porteons, 319. Sums deſtinar for 
Annualrent are but Moveable, Capraln watſon, 753. 

erTocher deſilnat ro be Imployed- upon Infefrment 

nd Heretable, Robertſon, 324. Sor Bond bearing 
the Claule as well not Infeſt as Jofeft, Donaldſon, 11 3 
yer without that Clauſce,Caxſtsn, 2co.but found Move- 
able, If the Credltor ale beforc the Term of pay- 
ment, Snith, 132. 
Hereqedd what It Is, and whed payed, Klelds Re- 
L: Kowalian, 227. : 

Help and Staple, vid: Seafin, vid: Helr, 
High wats, vid: Cufiomes- ; 
aolden «5 Confeſt, wide Confellion, wid: Oath. 
Holngraph how proven, rn,273.Sultalncd with- 
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out witneſſes, Kinlochie, 134. 
Homologation of a Decreet Arbitral, by an illative 
qUualification,nor ſuſtained Hume, 619-0f a Teftament 
proven, Huxter.850.vid;Executor.vid:Exccution. 
Honour, vid: Tile. 

_ Horning againſt a Magiftrat to incarcerat a Rebel 
fourd nuil, L: Dramianrig, 9. but not by way of ex- 
ception, Dumbar,i 88.nor nuil for want of three blaſts 
if It bear orderly and. lawfully done, Dryſaail, 116. 
nuil 1f cot flam pes, Stxarr, 118. tut not by way of 
Exception, Mcait{tzr,523.0u!l upon leſs that 15 days 
be-rorth the Water of Dee, Stxart, 161. and nct de- 
ſigning the pariſes Dwelling-houſe, 4dam, 217. and 
luffained aſter General Declarator, L: Smeton ; 2395 
and upodp the Parties vor being Derunced at the 
Head buigh of the Shire, Potter, 404. Inclmation 
of a Horbing not equivalent to a charge, Ibidem. 

Horning 1.ull if the Debr be payed beforeDenupcla- 
tion, though pot by way of exception, Donglaſs, $44; 
bull againſt the Wife ſtante Matrimonie, by way of 
Exceptlcn, Sizart, 674. cr for the Wiſe, if In her 
name ovly, Nepier,602. not null, though three years 
Interveered betwixt the Charge and the Denuncia» 
tion, L: Laxcbep. 734. 20d though the Regifirat Exs 
ecutjon bore not fx knocks, the Principal being then 
margined there with,and thereafter (ubicribed by the 
weſſerger and proven, Scot, 843. and albelt Regi- 
firat afrer the Rebels deceale, L: Ley, 250, Horning 
againſt an Exccutor, not ſufficient io meke his Cau- 
tioner lyable; Arnot, 4 5+ 

Horning Suſtained to debar In Purſuing, L:Barganie, 
56, and from deferdirg, but not from Ceponiog, 
Dickſon , 13%, and from propoving Improbation 
until he be Relaxed, Donarar L: Foxlrs Mchear, 202; 
and to debar from Compt and Reckoning, Rule, 374. 
add to debor the Wite's Afl.gney to her behcve, though 
being ovly agaivit the Huzband, Cb:(belm, 5977. and 
the principal Saſpender avd his Cautioner being 
inſolvent till better Cautlcn be found ; Redichs, 626. 

Horning not ſuſtained ſum marly by a Mioitier's Ex- 
ecutor for his Stipend, Miniſter of Liviag#ean's Re- 
IR, 53. But ſuſtained though neither bearing Execure 
perſonally, nor at the dwelling- boaſt, If It dear a Copy 
deliver'd,S$tuart,224-& upon a Contratt,afſterCharter 
and Se;fin,for Implement, L: Rentoan, 575. not Suz 
flained upon en AR of a Kirk-Scffion, for Stem, nor 
belrg ſubſcribed, Viſc: of Stormenth, 165. Suſtained 
upon general Leriers, with a ſpecial Charge, Trop 

147. and the ugh execute at Dance, though ir is nor 
the Head» Burgh of the Shire, Prior St. Bathans,202, 
Horning 1s neceſſary before Compryſing, Crenſtoun, 
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whereupon to purſue the Cauttoner, Arnot, 45. does 
not ſift the courfe of Anrualrent, Gray, 187. gran- 
ted by the Lords Incidenter for Copſigned Money, 
Grievſen, 613. Extratt cf a Horning no grourd of 
Arrefiment, Diff, 442+ 

Hoſpital preferred to other Creditors, Creditors of 
Brown, $56. - | 

Hoaſemaills,how payed betwixr the ReliRt and Ex- 
ecmors, Guthrie, 209. Double Maills, Finlaſon, 327. 
vid: Poynding, vid: Removing. 

Husband, vid: Wite. | 

Hypotheque not Suftalned of Writs of Land, Dandas 
282. vid: Seaſin, vid: Impignoration. Suſtained of 
the Tennents Corns and other Goods, L: Pelwart, 
899. and Hay, 96. vid: Tennent. 

Hyrer or Conduftor equi,how obliged to the Lender, 
Mowat, 238. 


Diet his neareft Agnat preferred to be Tiitor tos 
prior Turor Dathve, Colquheun, 349. 
Impignoration of the Writs of Latids Wodlſet, Hige 
463- vid: Hyporheque. al a 
Imploymentof Tocher not Suſtained at an Afſigneys 
Inflance, bur lo the you of the Contrat of Marriage 
Logan 
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Logan, 82. Impl: of money purſued by the ReliRt a- 
gaiaſt the Helr and Executor, Grahame, 361+ as alſo 
agaioſt a Cautloner, Neſmith, 380, Suſtained at a Mo- 
thers inftance for her daughter agaioft her Daughters 
will, Gr49:447- and being Imployed to the Wife in 
Liferenc, and to the Bairns in Fee, belongs to the 
Helr , Schaw , 657. Deſtination ro Imploy Maney, 
vid: Hererable. vid: Obligment. 
Importance, vid: Writ, vid: Obligment, 
Impriſoument, vid: Bailzies, vid: Subſidiary Aion. 
* Improbation how it muſt be Lybelled for produ- 
Alon of Writs made by the PurſuersAurhors; L: Cra;- 
git, 13. how the produttion excludes the Purſuers 
Title, E: of Kinghorn. 18. how after a Term taken 
to produce, the Defender may be abſent, E: Dntens- 
berry, 818. who may be called thereln, Mr: Leaders 
dail, 63. A Charter with Parts and Pertiocors Su- 
ſtained as a Title therein, Town of Striviling, 166. 
as alſoa Charter Confirmed without fnſetrment, L: 
go, $64. and likewiſe a naked Scafin, L: Sme- 
ton, $01, 

Improb: Suſtained at the Inſtance of a ſingular Suc- 
ceſſor againſt his Authors Rights, Hamilton, 218. and 
upon a baſe Iofefiment againſt Vaſlals, Stuart, 263. 
If cheir Authors and rhelr Heirs be called, 1634: bur 
appearan4 Helrs need nor be called, unleſs conde» 
ſcended upon, L: Lewiſtoun, 256. and E. Mar. 325. 
and Suſtained though che Purſucrs Aurhors be nor 
Infeft, Baron of Achyi,z334. and at the Inſtance of a 
General Helr, Mories,435. and of a Titular or Lord 
of Eredion, Stxert: 258. and of an Heir though nor 
Iofefr, E: Kingborn, 490. not (uftained upon a perſo- 
nal Bond pr Diſpoſition. Ramſay, 544+ nor at the Jn- 
ſtance of $ appcarand Heir, neither Retoured nor 
lofcfr, rhough at an Appryſers laſtance againſt him, 
L: Zobnfton: 739. 

Improb: of a Writ produced by the Regiſter (uſtain- 
ed in abſence, L: Murdeſioun, 164. of a Compryſing 
and who are called therein, Henderſon, 378. of an old 
Seafin, L: Ley, 630. of Charters, Rerours, and Re- 
giſirar Papers : K: Majeſty, 682+ of an Interditiion, 
La: Borthwick, 961. of a Bond upon a falſe Date, 
Edmonfion, 993. of an execution by the Son agalnſt 
the Father, Thomſon, $41. how far ſuſtalncd before 
Inferior Judges; vid: Judges; vid:ReduRionzvid: Re- 
gitiraclon; vid: Rerovures, 

Improb: by way of Exception being concluded, nei- 
ther Articles of Approbation nor the Improvers 
Oath admſtred, L: Roſline, 25. not Suſtained againſt 
the deſignation of a Glelb, L: Carſe, 208.and does nor 
rake away the Reduction of the ſame Writ, Striviling, 
393- not Suſtained agaloſt a Regiſtrar Bond by way 
of Exception, Ker. 675. Imp: and Reduftion Suftaln- 
ed in one Summons, Lo:Kildrimmit, 205. Reduttion 
of an Improbatlon and Aﬀion for making up the 
Cancelled Writ, ſuftained in one Summons Lawſon, 
476. how and when to abide-by a Writ, Ker,9 51. 
and how the Party granter is to be cited, if out of the 
Countrey, 1bid: how the Purſuers Title being clelded 
by a defence upon a prior Right, the Purſuer may 
Reply upon a Righr prior to It, though not produced 
ab initio, E: Kinghborn, 18. 

Incident Diligence refuſed for Wrirs pertaining to 
the Purſuer or his Authors, or preſumed In hls hands 
Grier, 14- and agaloſt a Pupil within 12 years of 
age, vid: Minors. Incident upon 60 dayes agaloft 
perſons our of the ——_ nor ſuſtained, without a 
Warrand, Mure, 431. neither farther Diligence up- 
on other 60 dayes, not being proreſted for, Roſs 485. 
yet ſuſtained upon 60 dayes, upon the cravers decla- 
ring upon Oath, that the kavers were out of the Coun- 
trey, Dumber, 260+ 

Incidents muf{ be fpecial in Improbations, E: Mar, 
64- and ſhould be raiſed at the Inſtance of the Kings 
Advocar, or with his Concurrence, E: Hume, 64. and 
he muſt be Cited with other Purſucrs In the princh 
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pal Cauſe, King's Advocar, 108. but fit Is not need. 
full ro call the Granter of a Writ therein, Inglis, 313, 
how the Parties Called muſt Depone, 1bid: and if the 
Incident be not execure,the having of the Wrirs may 
be referred ro the Defenders Oath, Burnet, 640. ſtcu 
If It be execute, vid; Probation. 

Indefinitly how Interprer, 18s, 

Pro Indiviſo, vid: Removing, vid; Tennenr. 
Inſeſtment cannot be taken away by way of Exce 
tlon, Stirling, 285. gramed by one Vallal to another 
prejudges nor the Superior, Lo:Remſay, 97. two In. 
fefrmenrs of one thing, the one derogats from the 0. 
ther, La; Raploch, 169, in full ſarksfation, vid: In- 
novatlon, Pofterlor Infeftment clad with Poſſeſſion, 
preferred to a prior, Monnipenny, 118. prior with 
Poſle(ſion preferred to a poſterior Confirmed, vid: 
Confirmation ; Infefrmenr of Property preferred tg 
a prior of Pafturage and Commonrie, vid: Paſturage, 
Infcfrment with 16 years proviſion, repelled in x 
Removing, L: Dramqubaſſel, 405. and with 20 years 

Stuart, 335.and with 40. La: Glengarnoch, 220. 

Inſeſtment of Annualrent to a ſecond Wife,and her 
Bairns precludes not the Husband from the Fee, and 
Diſponing thereupon, Veitch; 528. a Superlors Infeft- 
ment being Reduced in Parliament, all others falls jn 
conſequence per Exceptionem, Stuert;6 $6. Inf: diſcon» 
form to rhe Contract, L: Rentoun;97 5. Inf: in an Office 
of Forrefter,730. in a Fiſhing in a Loch per expreſſun, 
Scot, 594.the cauſe of an Infefrment how probabic,L; 
Foulis, 247. Infeftment upon a ContraR of Marriage, 
La: Corfinday, 19, 

Inferior, vid. Judges. 

Inhibition aftetts only Heretable Rights, L: Braco, 
61.yet deduced upon a Moveable Bond, Suſtafned to 
Reduce another,(o far as it may be a ground to Com 
pryſe, Douglas, 523. and will Keduce a Compryſing 
thereupon, unleſs the Compryſcr cffer to purge, 1- 
dem. 543- and L: Corsbie, $94. though fit hioders 
not perſonal Execution, or againſt Moveables, upon- 
the ſaid Bond, 155d. and Reduces a Diſpofition, though 
In ſatlsfa&lon of a prior Bond, with ab obligement 
to Infeft In an Annualrenr, Scot, 415. much more If 
the Bond carry no obligement to Infefr, Brown, 597. 
and Reduces a Contratt , though depending upoa 
prior Debts, Roſs, 748. bur not If the Bonds carry 
Obligements to grant Real Rights, Roſs, 7 52. 

Inbibition affe&s not growing Corns or Moveables, 
L: Braco, G1, Inhib. refuſed to a Son againſt his Fa« 
ther, young Silvertounhil, ro.and againſt an appear- 
and Heir, Methvin, 10,altered, Kjrþwood, 69. refuled 
to aWife againſt herHusband, Hemrilton, 1 55-butallow+ 
ed to her upon & particular Bond, L. Glenbervie, 857. 

Inbibition Suftained upon a Moveable Bond agalnſt 
a real Righr,Porteous, 190. and upon 2 naked Gift of 
Liferent, Troxp,199.and upon a Contra of Marriage, 
Lew,188.when It takes effe&, L.Feirnies Bairns, 310. 
and at whoſe ioftance it may be raiſed, Suppli- 
cants, 253- it hinders the Debitor to contraft Debt, 
bur nor to Aſſign it, Dickſon, 418. vid. Reduttion. 
vid. Improbarton. 

Inbibition of Telnds, how far it extends,Lo. Blay- 
tire, 363. paſt from by receiving the old Dutles, dem. 
369. Ir interrupts bona fides in Tackſmen,Stuart, 301. 
Rental Bolls due after Inhibitlon, Gordon, 24+ Inblb. 
npon 6o days no Warrant for Executing perſonally, 
Ershin, 262. Stcxs In Execotions of m—_ Sum» 
mons, L. Kirkonnel, 348. the Import thereof at the 
Mercat-Crofs of Edinburgh, Peer and Shore of Leith, 
Lamb, 364. 

Inbibition at Duns and not at Green/aw ſuſtained, 
Dickſon, 627. Ith: againſt an appearend Heir, Kirk- 
word, 69. Inh: againſt « party dwelling within a Re- 
gallty, muſt beexecute there, Stirling, 393 and that 
Nullity recelved by way of Exception, 163d: but ordl- 
narly not without ReduRion, vid: Decreet. Ioh: In- 
teryecniog betwixc Charter and Seafio, via: cet 


ment; and betwixc a prior and poſterior Contra, L: 
$cotstarbet, 879. | ; -& 

Injuries diſſimulatione tollitur, vid: Contraven+ 
tion. EE 

Innovation not Suftained upon acceptation of a 
pewBond from different perſons, though for the ſame 
debr, King, 201. and Lawſon, 689, 

Inſijting, a day with Cerrification, cannot be aſſign- 
edto a Procurator withour the Purſuers ſelf be pre- 
ſent for that effe&, L: wardis, 513. this macter fully 
cleared, E: Queensberry, 818. 

Inſtrument, vid; Requiſition. vid: Marriage. vid: 
Premonitlon. vid: Configoation, 

Inflrumentum noviter repertum, Gordon, 556, 

Inflrumentum apxd debitorem repertum, Gordon, 691, 

Interdiftion publiſhed art the Mercat-Cro(s Suſtain- 
ed, Seton, 33, and without Cognirion,1bid:bur if not 
yolunrar, it muſt be upon Cognition, Campbel, 40. 
otherways Reduceable, Grchex, 85. after ſacerdicti- 
on the party may give Bond to Work-men for their 
Fees, L: Collingtons, 142. otherways Reduced, Fore 
bes, 670. bur will neither defend the perſon later- 
dicted from Captlon, nor his Moveables from poyn» 
ding,or other execution, Bruce, 725 but only receive» 
able by way of ReduRlon, Haraze, 558. 

mere, vid: Parties, vid: Poſſeſſion. 

Interruption, vid; EjeRion. vid; Preſcription, 

Intercainment, vid: Aliment, 

Intiwation purs the Debitor In mala fide, La: #in- 
toxn, 36. and how qualified, Murry, 35.but the only 
producing an Aſſignation is nor' equivalent thereto, 
1bid: nor is privat knowledge equivalent, Adamſon, 
128. bu the receiving of Annualrents from the De- 
bitor is, L: Helbertown,z 29.45 alſo the Afſigneys wri- 
ting a Lecrer,and the Debiror promiſing to pay 


484-and alſo the execuring Summons againſt the De. 


bitor upon the Afſignation, Smith, 834- 

Intimation made by a Procurator who was alſoNat* 
tar,is null, Scot,z81- and at 4 parties Dwelling-houſe, 
with a Copy delivered to the Wife,doubred If ir pur 
the Huzband ( belog out of the Countrey ) in mals 
fide, but not decided, Kinloch, 412. bur if lntimar 
only ar the Mercar-Croſs of the Head.burgh of che 
Shire where the Debltor dwells, that isnor ſufficient, 
Hume, 649- 

Intromettor, vid: Telnds. vid: Vitlous intromiſſion. 
vid: Univerſal intromettor. vid: Executor.Intromet- 
ror withHelrfhip-goods, Cunninghameyy 54. with Mallls 
and Durics, L:Foulis, 247. with (mall things, will nor 
infer a paſlive Title, Scot, 86. 

Intromettor conveenable by the Creditors as well as 
Execurors, Schaw; 44. [tcus If there be an Executor 
Confirmed, Tennent; 230. thereafter only lyable ix 
quantum , Douglaſs ; 448. and ſo if the Tntromertor 
Confirm withia year and day, Adit; 330.yea a Re- 
11& admitted ro Confirm two years after the Defuns 
Deccaſe, Reli& of Lindſey; 365, but naked contl- 
nulng in Poſſeſſion will not infer Intromiſſion, 4(- 
lens; 329. Intromettor can only be purſued where he 
dwells, 44+ ; 

Intromettors decerned conjunttly, not lyable in ſo- 
lidum, Chalmers; 233- an Executor lyable though the 
Teſtament be exhauſted, where there are other Pur- 
ſuirs depending before payment, Zeffra1;241, Intro. 
mettor lyable for Annualrents, not only before, but 
ſince the DefunRs Deceaſe, L. Moriſtoun; 389.and may 
be conveened before a Decreert Cognitionis cauſe, and 
Io one Summons, Lo: Blentyres 244- 

Intr noc neceſlar aftz7 Removing,Green/awz 103 
but if the Intruder has been a year in poſleſſion, and 
his Author 6 or 9 years, It excludes Removing, Hey; 
266. $uftained after three years,as to the ordinary 
Dariesz, vid: Removing, 

Inveita & illata pay no Nulcure, Keith; 1. vid: 
Milo. vid; Multures. 

Invemer, vids Executor, vid; Exhavſtiog, 


way 
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Irritant Clauſe vid: Bick-tack. vid: Feus.t5d: Offer; 
via: Diſpoſition, 

Iſh, vid: Tack. wid; Renal. | 

Judges of Inferior Courts may not Re-examine a 
party, Servicez280, may not fit before lawful rime of 
day, L: Halbtrtoun; 338. neicher can they glve war-- 
rant co cice partles our of the Countrey,Se«/mondz4 12 
nor Judge in a Brothers Cauſe, Gemmil; 412. nor 
Subſcribe thelr own Decreets,vid.Decreets.nor trands 
fer,or put others Decceers to execution, vid: Tranſs 
—_— | 
Neither are they competent ro RemoveTackſmen 
for nor finding Caution, L: Jerrifſwoed, 622. nelther 
can he multiply Dyers or Sentevces in one Lybel,vid: 
Decreetr. and the,Clerk in his Office by hls Extract, 


makes more Faith than the Judge, Lewder,385. Like- ' 


as a ſucceeding Clerk may Extra any A& out of 
his predeceſſors Books, Stzert; 2879. 

Inſerior Judges how competent to Improbarſons, 
La: Williamſon; 543. and after they are ſun#i Offi:ia 
= they may Diicharge Fines for Contumacy, Lind- 
4): 694. 

, m__ is Litem, vid: Exception. vid:Yiolent 
profits, 

; F hemtom, 93 Rebellion. vid; Scafin.vid: Val- 
| | ” 


Jus ſuperveniens authori, E: Dumſermling; 453. 7ut 
[uperveniens venditori, Cunningbamt, 9 56. vid: Fore= 
taulcure. vid; Unlon. 7s ſuperveniens xx0r3, L;Blair- 
quhen: 851, ws : 

Fus tertis, vid; Aſſignation. vid: Bond. 

Jus Mariti falls under fingle Eſcheat , Pollock , 
430» 


K, 
Ing Is the Fountain of all Honour, vid: Title 
of Honour, King's Miln ; vid: Milo. King's 
Feus; vid: Penſion. King's Vaſſal; vid: Vaſſal; The 
King has the only power to unite Lands diſcoorigue, 
Stuart; 213. but may nor diſpone upon the Princes 
Lands, Hemilion; 218. may give a Tutor Dative, 
vid; Tutor, How his Letters for interruption of Pre- 
ſcription are publiſhed, K: Majefly; $15. how pre= 
ferred for the ſmpoſt of Wines, Peebles; 589.not pre- 
judged by his Officers of State, vid: Diſſolution. and 
may purſae improbarion of Services. Rerours, Chat- 
ters, &*cK: Majeſty; 683. and His Officers allowed to 
fir in His Cauſe, Ibid. | $3 4 

Kings Vaſſal may purſue for Blood; L: weſtnizber; 
12. whoſe Liferent-eſchcat falls to the King, though 
not Tafeft, Doxglas, 119. and where the Holding is 
dublous,it Is preſumed to be of the King, He/yburtds; 

207. . . ; | 4 'v 
Kirk Lexnds how mortified to a Colledge, cocby9 84 
vid: Confirmation, vid: Mortificatlon. A 
Kirk-Patrimenial or coſa), Biſhop of Dunbel4;s85 
Xirks unired,how diſunſted,Chriftiſen; $63.the Queer 
ls the third =:u of the Kirk, and ingly to be 
vpholden, Kirk of ro ; 402. how the Bells to the 
Kirk are t© be furniſhed, and the Kirk repaired, Pa- 

rochloners of Innerkeithing; 893. G. 
Kirk Seſſion an a& thereof nor ſubſcribed null, Viſc. 
of Stormonth,16 5. and Teftimonlals thereof how pro- 


 bative, wilſon; 189. 


Kindly Tennents, L:Lag, 6.vid:Tack.vid: Removing. 
vid; Renral. 


L, 1 OO 
Awborrows how to be Su » and Caution 
found therein, Ls Clacknannen, 318. vic Con» 
trayention. , | + © RIG 
Leftus Agritudinis, vid. Death-bed, + 
Legacy of anHeretableBond (uſtaln'd, Dramnindgdg. 
by particular Tickets, though oot in che Tefidmenc, 
Execurot of $;otz 4952. exceeding 100 pound, how 
reftrited and proven,v«llact;4 57. lefr toplousaſes, 
DoQor Monfe,526. granted by way of Bond,nor Re- 
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ſloun;g9 1.0f Heretable Bonds by the Laws of England, 
Melvilz 923+ no Legacy due niſi debitis dedudtis,urd: 
Executor, Legacy to the Siſter, Bells; Bog. left by way 
of Codicil, Dandeſs, 873- particular Legacies, & Le- 
gate nominum, Pool, 403+ 

Legal,vid;Reverfion. vid: Terms of payment. 

Legater or his Aﬀigney can only purſee the Exe- 
cutors L: Be/namenn, 43+ even though Ir be a (pectal 
Legacy,he cannot purſne the Debiror therefore, For - 
reſter, 288. 

Legitime non _ liberis tx parte matris, Pater« 
ſon, 12. vid: Portion natural, vid: Baſtard, 

Ltith, moveable Tennents there may be Witneſſes 
for their Maſters, Watſon; 64. Seafſins there how to 
be Regifirat, Edmenſion, 72. beirig no Burgh Royal, 
its Baſjllics cannot Arreſt, Decern, or Incarcerat any 
ro find Caution, to anſwer as Law will, $«/nond,7 5. 

Letters of Diligence, vid: Incident. vid: Diligence. 
Letters conform upon a Penſion, D: of Lexnez» 259. 
for 4 Minifters Scipend, Mkenzit, 353. are not Uiſ- 
charged by theAR of Parliament againſt general Ler- 
rers, Inglis, 427. Decreet and Letters conform, IT: 
Carrick, $45 Letters of Supplement,vid: Removing, 
vid; Requirng be 

Licenſe not allowed In Datives ad omiſſe, Hellidey, 
95, Licence probable by Witneſſes, King's Advocat, 
663, vid: General, vid; Decreets, 

Liſe, vid; Preſurnpriby. 

Liferent-Eſcheat 6f the Vaſſil falls der the ſingle 
Eſcheat of the Superſor, Sibbeld, 51. and belongs to 
the Superior after he Liferemter Death, Lo: Ramſey, 
57.and pertains to the ſmmedlat Saperſor ovly, Mel- 
dram,1c1, though the Vaſſal ſhould offer to diſclaim, 
Dong les; 372. and though the Vaſſals Seafin be null, 
Lo: Cranfloun; $51. and though an appearand Heir 
only,Colmflieg 35. and Lo: Crafſtokn; 56g. and though 
hls Father was Dot Iofefr, Lindſer; 738.. 

Liferent Eſcheat of a Vaſſal of Kirk Lavds, falls ro 


the Lard of Ere&lon,Ker, 3650, how arc di. 
vided berwixt Donat 18, Mar? gl unthomareh 
able,vid: Arreſiment.end how encgens ro the bay- 
er of the Linds,fuptinghemne; 755. how the Hornl 
ay he Re , Kinc 30,47 2.how Suſtained 
thit; of Jnhibiion, Her745, 85. ro whom 
che Vaſſals Literent falls erior's is Gift- 
be $7» _ _—_—— 
| ent r Whitſunday 
before ny 415. 
DON are ko 
outWarninÞ, La: Kincaid;9. but'nor 
. cloſed. within Terms, Themſong. 


' death, Lerfers red upon a 
rm fix fejh 


"IT cautlmio To 
br 24 Joed aj 56. lb 
AR of Parita 1% . 40 

rem Tuk-man Ce [ 


196 
, 4 r Aſſi 

j » preferred t6 fe fere welfhis 116 
1 'Liferent R3ght made #8 le ded, Robertſon; 13. 
Conftlture by Bopd, not Al is fraudem, L: 
_ 126. by a Dect in falls under 

-Efcheat, Marra) 2 a Woman 
- wy Aduleery fuſt? $5856. is Compry- 
ſable for the Husbands Debt, Finlaſon's Wife; 128. 
and fnch Compryſing needs No Infeftment, Maxwel; 


" 915. LiferenteTacks falls vor under fingle Eichear, 
Stuart; $79 


iquidation, vid: Difireſs. vid: Probation. vid: © 


IT Richerdſen; 556. vid; Lo: Sefſioh. 
f0n5s arajon; 770. .v36; Lo; Sefſio 
Lin onteſtariong no exce is receivable thereaf- 
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Gordon of Clunit; 26. i 

ocatio & condufiio, vid: Hyrert 4 Charge for a 
Chamber- Mail, Suſpetided becaule not entred theteto 
a Month after the Term, Brown; 687. 

Locks penitefitie before delivery of a Diſpoſition 
Byresz247. In a bargain of Lind, Olip5int; 4c6. befor 
delivery of a Bond, Glenditning; 733: 

Lbrds of E-tRtida, Ker, 360. 

Lirds of Stſſibx ire bor Juoges ro Decreers of Parl}. 
atdetr, Minſter of Ki#h!ifiot1;180, atid Staert,zor, 
neſther can they buy #leys, Richardſon; 556. and the 
AR of Parliariient Ekretids only co Deprivarion, thig, 
they are comperens Thrues to the queſtion of Batter. 
dy, vid: Service. ticfier cah any Member of Seflion 
buy Plays, Mowtt; 174. 

Loufing, vid: Arrefiment. 

Lyon KINvg wt Arms way coriveen the Meſſengers 
d4ny whitre, mates 1. vid: Ciptlon, 

Agiffrats bf Blirghs of Barony are tot to execute 

Capriom, L:Lengtoun,10g.of ButghsRoyal how 
lyable for the Rebels Debt, Haiyb»rton; 205. not lyable 
in ſolidsm, Kerz264. in ſubfidlaryARſons agaioft them, 
Ir's nor neceſry ro produce the Horning, Baillin, 
401. nor to call the RebEl, Roſs; 448.n0t being able to 
apprehend the Rebel, they are aſlol|zled, 1bid.being 
once Charged, Mill lyable to sþptchend the Rebel ſor 
the (pace of a year only; Hayz $$6. though Charged 
lo the night thme,and the Burgh wes poor, &s. Lyon; 
636. vid: Officers. 

Maills end Dxties, the Tennents Maſter needs not 
be called therein, La: Corfindayz 19. ate not due before 
Declarator of Non.entry, Lo: Leſty; 24. nor in War- 
randice Lands before Prdaratot of Falizle, M*math; 
99. nor by the Defun+ Txccutot without produdti- 
on ofhls Seafin, Seton; 329.but tnby be puriued before 
the Term of payſment, Edingtonn; 330. 

Mail's and Dxties cannot be ad ranced before hand 
to the Heretor in ſravdem, Gray; 44% « naked Com- 
prying is aTitle thereto, Ra{e,969.how Intromettors 
therewith are lyable, La: Birthwick; y90. Suftalned 
upon a Charter without a Seafin,Fedd.3839.Maills and 
Durles, and Adjudication In one Sumit ons, vid: Ad- 
judicarlon, vit: Compryſing. vid: Reſignailon. vid: 
Superior, 

Majority preferred fh the Probation to the Alledg- 
adce of Minotlry, Stare, 11%. 

' Mala fidts how inferred; Exermors L: Dafſkc339: 

Melverſation of a Meſſenger, Kells; 245. 
 Mandatun tolliter Mortun mantarone,L. Dafſus, a39- 
vid: Payment. vid: Cantloner. ſtcxs þ 7» rem Juan, 
vid: Procuratory. 

Muſe, vid: Gleib. vid: Mioiſter. 


Mirrithe how required by the Denathr, Frenchza8, 
whereſn | t conſiſts; 163H. with the for- 
mallries of t ent, Did:rthe Marriage of every 


apptarzmhd Hefr is due, 155d: the Inflrument of Re. 
ficfdn Whar I oaght to bear, T: Rethes 286. and 
how the #d Doable Avelis due, 1hi4; The 
King preferred thereln to other Superiors, L6: Bu/- 
Mmerine; _ nn within year 
and day, obl to fepear the Tocher, King; 309. 
2 Bond — - > — a a penakySuftatned as to 
rhe petrahy, o 6a; 


: Doiif 
Maſitys, vid, ) vid: Tenvents. 
1 det gu vidBabkrupe: 
Mtdinh fals,v#d: Arrfimem. wiahCom: 


ſing. vid:Corfirfantlon.wid:Diſpotirionvid Bire. 
fre nA wi: 'Reſipnaries, with Tack, 


pri ds - 
+ 


dation, Murthy, '$8y. 
execute Caption, how t 
691 « vid: Malvyerfari6n. 


Metts and Meaſures how to ie Borug i20, 
Metvs Canſe NftitdeI+0a Wite _ 
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Succeſſor ro Reduce her conſent, Caſſir, £34. metus 
reverentialis not Suſtalaed, vid : Content, vid: vis 
& metus. ; 

Milan the Scafin thereof ſpecial, Aitbin, 41. yer 
Tradition of Earch and Srone ſuſtained, Kennedze,q 2g 
vid; Multures, vid: Thiriadge. 

Miniſter and Seſſion cannot charge fora Ment ro a 
Reader unleſs the Att of S:fhon bs Subſcribed by the 
Farochioners, and the partic charged. Viſc:Stormonth 
155. they may purive any poſſeiſor of Teinds for 
their whole Stipend in quantum &c, Mrtoun, 194. 
how the Reli& and Bzirns his Right to the Stipend 
afrer his deccale, E: Meriſchsl, 221. their Manſe and 
Gleib holds of none but the King, to whom their E- 
ſcheart falls, Fletcher, 373. dying ar#bitſunday, what 
falls for Sripend, wha: for Annar, Swinton, 446. he 
cannot be removed from the Maoſe untill Reparations 
be payed, Ktir, 521. 4 houſe already built by another, 
cannot be deligned for a Manic, bur he muſt purſue 
therefore, or build ove for himſelf, Miniſter of Inner- 
htithing, 568.how a Stipcndiary Miner may (er Vic- 
carage Teinds, Tennentsy of Hyndwood, 812. 

Minor in femilie paterne |s not obliged for Clothes, 
Lamb, go nor to give their Oath upon the Fathers 
Dced, Kinnirrs, 42. and are freed of all perſonal Exc- 
cutlon, Somerveil, 129.he cannor diicharge a Decrcer, 
recovered at his Curators inſtance, Stoddart, 645. 
Intrometiors with his Moncy payes Aanualient, Hen- 

0, 728. 

wo may purſne thelr Tutors Heir with Cura- 
tors named in England, Naſmith, 145, and may pur- 
ſuc them to accept or Renounce, vid; Tutors, and 
to Exhibire their Writs, withoue Concurſe of their 
Curator, L: Haddo, 448. but nor for delivery, L; Had- 
do, $08. and may purſue them in ſolidum, Gatbrae, 
491+ and for Redemption of his Lands from then, 
La: Haddo, $80. : 

Minors may redeem any Compryſing Intre annos 
utiles, Rule. $895. and may mcliorat his own condition 
by Submiſſion, #c. Hepburn, 833-they cannot be purſu- 
ed as havers within eweive years of Age, Aithin, 324. 
but are conveenable after 14. E: Mar, 3755. and ob- 
liged to Depone though thelr Curators be abſent, For- 
hes, 379+ the priviledge ofa Minor (ucceeding to a 
Major; dying intra anzos utiles, Mmath,351, 

Deeds dane by Minors withour conſent of Curators 
are null, Drummond, 130 by way of Suſpenſion, chough 
the Bond bore be was Major, Bell, 892. except it be 
for what Is in rem werſum. Gordon, 473+ as for Pe» 
4 cefces, Drummond, 298. and 45 for the price 
of a Horſe delivered, Brown, 412. and for Merchants 
Ware and Abullziment furniſhed, Ingizs,$6 5. having 
Charged a Party without his Curators conſent, the 
ſame Suſpended, Burgeſles of Glaſgow, 283, 

Minor Reflored in integram againft a Diſcharge; 
Leckbort, 227. againft a Decreer cognitzonis cauſe, 
Kennedie- 331. and againft a Diſpofition of Lanes, ab 
initio, being made withour the Authorlty of a Judge; 
Houſton, 558+ and againſt his Contrat of Marriage 
Fr Son leſus; Davidſon,639. and againſt a Con- 
rd conſent; Maxwel. 660, and againſt a Di(- 
poſition of Lands upon Leſion, thoogh with conſent 
of Curators, Hume; 763. and without calling his Cue 

835. 
—_———— _ epainft an Infefrmenr, whereto 
his Father was obliged, Paton, 27 5. nor againſt a 
Diſpoſirion of Lands, except intra annss utiles, and 
upon Leſion, Hemilten, 488, nor agaioſt a Promiſe 
upon Oath, Hephwn, 697. nor againſt a Bond, chough 
he Revocked intre annos atiles, bur had not inten» 
ed ReduRion, MwTe, 539+ or had payed Annual. 
rent after his Majority, Jobnflon, 537+ Or, Where he 
calls and (wears himſelf ro be Major, ms, 831, ſecus 
If he promiſe only not to Reyock, or gave order, and 


dixe&ion only, 161d. 


\ 
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of Marriage with his Sifter, mate wi:hour hls. 
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Minor non tenttur placitare &c. Hamilton, 153. nel- 
ther primario, nor per conſequentiam, Pringle 16% 
Sed tenetur ſup:y conqueſts, Mi: of Fedbuigh, 345. and 
the Proving the Tenor of a Charter Suſtained againſt 
him 194d:and tenetay 10 Subaltern Rights, $:447t, 216; 8 
ſuſtained againti his Mothers Liferenr,though in rodem 
corpore ſur4s, Balmanno, 365. and for not payment of 
the Feu-dury at his Supertors Inſtince, Lennox, 675. 

Minority,ceſtibus non teflimoniis probatur, wilſon 189, 
Receivable by way of Exception, L, Lamord, 847. 
vid: Majority. 

Minut by way of Counſel or Advice,though ſabſcrib. 
ed, nor obligator, E: Duſermling, 214. and ſubſcrid. 
ed by Nottars, cannot be extended after thelr death, 
but Tranſumed, Roſs; 291. Implement of a Minuc 
though Impreftable, how puriued, Murrey, 708. Mi 
our of a Contra of Marriage ,though defeCtive, yer 
extended, wolſe, 823, 

Miſſrve Letter nor Suftalined , unleſs Rolograph, 
Pyrnen, 293. If Holograph Suſtained of che Dace, un- 
leſs Improven, Lo: Leſlie, 424. 

Moleſtation and Declarator of a Right, how to be 
purſued, Town of Peebles, 285. Suſtained at the Life- 
renters infiance, though the Flar was debarr'd, and 
the Superior not called, L:#egm, 699. 

| Money conſigned ought not to be lifred and exhf- 
bired before the Judge 79. intromiſſion with 
Money how probable, Biſſtt, 152. 

Mortification how Contiitute, L:Krſe, 208, Mortifi- 
cation of a Deanry, Colledge of Aberdene, 443. 

AMiurtis cauſe, vid: Donatio. 

Moſs vid: Commonty, how a Diviſion thereof may 
be purſued, Irwing, $3. , 

Mother may diſpone her Moveables upon Death« 
bed, and exclude her Executors, Paterſon, 12. offe« 
ring to maintain her Bairn, is preferred ro the Tu- 
ror in the keeping of him; Noble 310. But thereafter al- 
rered, 1bid, and may purſue Implement of her Daugh. 
rers Contratt of Marriage: vid: Imployment, 

Moveable; vid: Heretable, 

Multures not due for Farms payed to the Maſter 
Oc. K/ith, x. nor of Corns brought Into Barns; or 
Barn-yards, Brown, 378. Knaveſhip, Bannock and 
Lock are due as well as the Muitures, chough not ex= 
pref}, Adamſon, 358, 

Multarts due upon a Contra@, notwithſtanding of 
2 poſterior Feu cum Molexdinis & Multuris, Hamil» 
fon, 651. and upon an Infefrment in a Mila com «- 
ſtriftis Multuris, and 40 years poſſeſſion, notwith- 
ſanding of a prior Infefrment cam Molendinis, Maze 
wel, 810, vid: Thirlage. 

Mutxe! Contrafts purſued upon, though not dell- 
vered, Crawſurd, 167. vid: Contratt, vid: Oblige= 
ment. 


Atural, vid: Portion. 
Negative, n* a ReduRion agaloft a Bankrupt; 
proves it (elf, Denniſion, 19. vid: Probation, 

Non: entry carrics not the full Durles till after Decls+ 
rator, bur the Reroured Duty, except three Terms 
ſubſequent ro the Ward, Kyr, 44. and Lot Lyfe 24» 
and thereupon a Compryſing Reduced, E: Kinghors 
$97. how the Lands being full for 4o years, excludes 
all preceeding Non=entries, Doxglaſs, 439. though 
proponed by a third party, where this point ls fully 
cleared, Murray 449+ : 

Nox-entry excluded alſo by any Right that will de. 
fend from a Removing, with 15 years ſſion, or 
contain a novo dams, Ibid: the Ju of Ward 
Lands may retain Poſleſſhon til he be payed of the 
Non..cntries, otherwiſe he may ve therefore, 
Peebles, 405. nor purged by the Superiors Precepr, 
nor Charrer, unleſs Seafin follow t s Hay, 
$11, Non-entry in blench Lands, only Retour. 
ed Duty is due, Ogrie, $54. till after General Decls. 
rator, and then the property may be compryſed _ 
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fore, none being called but the appearand Helr, Mon- 
crief, 746; 

Note of the receipt of Money upon the back of « 
Bond, though nor ſubſcribed and delete, yer (uſtain- 
ed in part of payment, Norket, 142: vid: Diſcharge. 

Nottey cannot allo be Wirnels to his own Subſcrip- 
tlon, vid: Subſcription, nor a procurater io his own 
Inftrument , vid: Iotimation. a Nottar Purſued for 
Writs how Examined ex officio,Stuart, 482. 

Novaetios, vid: Innovation, 

Noviter veniens ad notitiam, vid: Exception, vid: 
Licisconteſtatlon. 

Novo damus, vid: Non-entry. 

Noxe capt ſequitar, Caldwell, 30. 

Nullity of an Horning conſiſting in ſao, how re- 
ceived, E: Wintoun; 7. Nulllty of a Decreet of che 
Admiral, Hamilton, 39. Nullity of a Seafin for nor 
Regiſtrarlon, nor competent ro a Tennent, La: D«- 
ipact; 61. nor to one who had no right, Rowen, 858. 
Nullity of a Compryfing, though Infteptly verified, 
not received by way of Exceprion, Stirling; 393. yer 
ſo received at the ipſtance of one Compryle: againſt 
another in Maills and Duties , Mitcheiſon; 395. a5 
npon not bejog execute upon 15 dayes free, conform 
toan AR of Sederunt, 65. 

Nulity of a Retour by way of Exception, vid: Ad» 
vocation, Nullity of a Writ received upon ReduRi- 
on after Improbarionz vid: Improbation. Nulllty of 
an Infefrment of Annexed Lands how received, vid: 
Annexation. Nullity of an Infefrment of Kirk-lands 
after a Decreet of Removing how received, Hinde, 
652, vid. Decreet. 


O 

Atb of Verity, Cempbel, 242. Winrabam, Ibid. Oath 

of Credvlity by « Yuriuer,Lo: Blantyre; 68, Oath 
of Credulity norwithftanding of Probation, Lo: Daf- 
fs, 156. and norwithſtanding che Suſpenders were 
not reponed to their Oaths, L: Dram: 331. Oath in 
litem, vid: Spullzie. A Witfes Oath ſtante Matrime- 
2io, Lo: Gray, 335. only ro operat agaloſt her (elf, 
after her Husbands deceaſe, Temple; 789. 

Octh of Calumny vpon the whole Lybel, E; Gello« 
way; 475. vid: Cautioner. Oath in Supplement; Ri- 
chardſon; 7 18+ after which the Defender cannot be 
reponed, 7bid. A party reponed to hls Oath upon 
payment of che others Kxpences, Duncen; 831. and 
an Executor reponed being holden as confetti upon 
the promlie of payment of an Hererable Debt, 31ſon 
330. and Repon'd upon a parties offering to depone 
before Sentence, Denniſtoun; 487 » 

Oath, how a party may be ſummoned to give the 
ſame, Humt; 659. an Exception in jefs proprie & 
recenti, being referred toa parties Oath, 1f he muſt de- 
pone poſetivs, yea, or no, or be holden as confeſt, 
weyms, 8897. a party purſued upon a penal Statute, 
cirther ob damnum & intereſſe, or ad vindifian, \s ob- 
liged ro Depone, or be holden as confeſt without an 
Icqueſt, B: B: Mtboſs. 704. 

Oblidgment to Infefc in an Annualrent, Hamilton; 
9. vid: Conqueſt, Obllgment to Infeft himſelf and 
his Wife in Liferent,and the Heirs In Fee, If the Huſ- 
band can be compelled for Implement, L: Grantoun 

to. oblidgment of importance for above 100 pounds 
ſcots, fubſcribed by fewer chan two Notrars, and four 
Witneſſes, Is null, Fothringhame, 43. except It be a 
Contradt of Marrizge, whereupon Marriage hath fol- 
lowed, Grieve, 201, 

Obligment for 100 pounds or above ſubſcribed by 
one Notrar and four Wirnefſes Is null 169. bur 
within 100 pounds ſuſtained, L: Halkertoun, 338. Ob- 
ligement ina Tack ſubſcribed by two Notrars, but 
not ar the ſame time, Is oull: Mc. Morran, 101. Oblidg- 
ment ro pay ata Term or Infefr, elefiio non eſt debj- 
toris, Brown; 69. 

Mutxal Oblidgments in a Contra of Marriage, how 
performed, Logen; 82. Obl; therein to provide the 
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Wife to the Conqueſt cf all Hererable Sums, Knocks 


178. and of all Lands Conqueft, £:Damfermling, 302, 


and of ell Lands and Telnds, bur not extended to 
long Tacks, La; Dumſermilingz 359. and of «ll Sums 
provided to him and his Heirs during the Marriage 
bur not to other Balrns, Oiiphent; -423 of all Linds 
and Annualrents Conquett; Douglaſs; 428. 

Oblidgment in a Contra of Marriage to fInter- 
taln the Daughter and her Husband fora year, Huntry 
and For bes, 89 J Obliju gmenr ro,make Lands worth 
ſo much to# Wife, ind the Renral proven accordingly 
La: Garlees, 899 Obligment ro impioy a Sum, and re- 
Imploy it to the Wite, how the Heir is 11 able, Cochran; 
425+ Od]: to releive the Diſponer of the Teind-duthes, 
extended only proportionaily to the Lands diſponed, 
L: Leſmore: 851» 

Offer by a Tennent to purge the Clauſe Irrftant of 
his Tack, Dwrbam, 36, Oft-r without Confignatho 
ſutticient co tiop a Deciarator of Faiizie, Foh»{ton, 292, 
Offer of the price for the thing puriued for, liberats 
not, vid: Executor; vid: prifonc'; vid; Magiſtrat; vid: 
Teind+, 

Offi:e of Crowner and Duties belonging thereto, vid: 
Crownery. vid: Poſleſlion; vid: Infeſrment. Gift of a 
Clerks Office to a Minor (uſtained, Elder, 859. Pers 
ſors in Office, 3d: Declararion, 

Officersguid: King. Officers exccutlon againſt a Mi 
giſtrar for reiviing ro incarcerat a Rebel, proves nor, 
Haliburton, 205. Execution of Officers within Burgh; 
vid: Executions, 

Officium nobile yuaicis, vid: Exception; vid:Depoſicl. 
on. Examination ex Officie,vid:Wiireſies vid:Noar, 

Omiſſa & male appretiats; vid: Executor; vid: Da- 
tive ad omiſia; a Tefiament ad om:ſ/« I+ null, if the 


- Executor of the principal Teftament be not cited, 


Bain; 19. & « contra, White, 68. how the Executors 
may be purſued by the Reli&t »nd Bairns for their 
Parts of the Goods omitted, Peebles, 446. how the 
Rell& may be puriued by a Creditor, Scoaw; 44+ 
Oneroxs Canſe, vid: Diſpofitionz vid : Aſhguati= 
On. 
Order of Redemprion in legal and Conventlonal Re- 
verfions, K: Deſmont, 32, Conform ro the Aa of Par- 
liament, 12. Fa. 6: Cap. 135: Canningbame, 49. docs 
nor loſe the fecuricy whhour a Decreet of Redem- 
prion, Marrey, 203. how Suſtained after Compryſing 
of a Wodler, E: Buccitughz 439. ir needs not be uſcd 
agatnft the Appearand Heir vid: Declarator; the Aſ- 
ſignarion thereto needs not be Regiſtrar, E:Mariſcba!; 


78. 
Order of Redemption uſed at Edinbargh, though the 


Lands Jay at Peebles ſuſtained, Mwray, 593. Afſfign- 
ed with a Reverfion, the Aſſigney lyable to the Ce- 
dents Back-bond thereupon, Bennet; 606. uſed up- 
on the firſt day ofthe Term not Suftained, where the 
Reverfion bore eight days thereafter, Lo: Balmering; 
725 as alſo Suſtained notwithſtanding ſeveral Infor. 
maliries in the Infirument of Premonſrion, L: Zer{ftoun; 
757-uſed againſt the DefunR,ſuftaſned againſt the ap» 
pearand Welr, Finlaſon; 865. albeit not made at the 
Kirk Door after Sermon,conform to the Reverſion,and 
by a Meilenger upon the Lords Deliverance, and not 
by a Procurator, 1bid, 


P. 
Aflion found probable by Witneſſes, vid: Witneſs. 
Paftionts Uſurarie Suſtained, vid: Order.vid.Uus 
ry. Pattion anent the (erring of Land, how proven, 
Lawrie; 487. 

Paflum Legis Commiſſorie ſuſtained, not beſng ſg- 
ftantly purged; Neirn, 198. ſecxs If the Failzje be 
offcred to be purged inſtantly, Clrghorn; 811, 

Pattum de reciproce ſucceſione, Fairlit, 533. vid: 
Bond, ſuper bereditate viventis, Aikenbead; 525. de 
ſutara ſucceſſione,vid. Tailzie. txtrs corpus ever fronis, 
vid, Order. in continents adjefiunm, vid: Back-Bond, 
vid, Bond. Nsdun pation, vid. Charter. 

Pay- 
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Parliament , all Conrrs ſhould be filent during 
the firing thereof, Laz Barns, 903. vid. Lords of 
Selhon. 

Parſon may have an Heir, Rig; 84. a Parſon may 
ſet Tacks for more than tive years after his death, 
Hopez 144: 

Parties intereſted may purſue though the princi= 
pal party be debarred, Lo. Barganit, 55» vid. Sum- 
mODs. 

Petnrs, vid. Society. 

Parts and pertinents contigue preferred in the pro- 
bation ro diſconrigue, La: Boyn; 310. borh equal, che 
purſuer preferred in the probation in a Removing, L; 
Lugtoun, 391- not neceſſary to prove ic in Initzo in 
an Improbation,E.igtonn,g 18.norin a Declaracor of 
Non»entry,Lo: Teſter, 548.both Purſuer and Defender 
admitced ro p?ove It in a Removing, L-T#«{hilaw, 866. 
part and pertinent of Land diſcontigue, Forſyth, 626. 
vid, Poſleffion. vid. Probation. 

Paſſive Title, vid. Heir. vid. Behaviour, &c. 

Paiturage of Goods in Confinis no Conraventlon, 
L. Grange. 219. Infeſtment cum paſcuis & paſtiris & 
communi paſture. Sveriff of Cavers, 4459. paſturage of a 
Hotic an4 two Kine to a Miniſter, Hamzlton, 489. 

Patent, vid. Title of Honour. 

Patron of a Prebandry, Hum:; 359. 

Patronege conftitute by Charter without Seafin, 
Sheriff ot Forreſt; 640. 

Payment made to the Wife norwithſtanding the 
Husbands intimarion fuftained, M*math; 22. payment 
upon 2 M.flive Letter, L: Duffas, 339. betore the 
Term of payment, L: Lexchop,352. payment of Feu» 
duties not probable by Wirneflcs, Calpirz $62. pay- 
mcart made to the Son of his Tocher, due to the Fa= 
ther in his preſeace, and not reclaiming, Johnſtown; 
619, partial payment of a Back-rack=duty, Barclay; 


8. 
oak againſt a deed noNullity thereof, Hope; 144. 
how contidercd in Bonds, L: Helcertounz338, penaicy 
for Contumacy belongs to the Judge, vid: Judge, 
penalty ina Tack of five years how divided, Fobnſton; 


877- : . 
Pendentt,a Right cannot hang in pendente, Finlaſon; 
16, pendente (ite,vid: Lirigious. : 
Penſion of Coals or Vituul how payed, Paip; $3+ 
penſion ou? of Cclndsſheaves, Scrimaonr; $21. pen- 
fion by a Biſhop cam poteſiate transferends, Minifier 


| of Kirk liftonz 180. and Lerters conform in the Aﬀlig- 


nevs name. Max(d; 351. and with power to the Allg+ 
ney © Transfer , Biſhop of St; Andrews, 696. cum 
poreſtate transferends etiam in articulo mert33,Cbalmersy 
410. Penfion Ailigned, ard nor Jntimat before the 
Cedenrs D-arh.is null, Biſhov of 4berdenc 29. 

Penſion nor clad with poſſcttion before the year 
1587. chough by At of Parliament 1592. \t be de- 
clared null, yer policffion of a part picſerves rhe 
whole,Chalmers; 410. Penſion granted co one (crving 
the Cure during hiv Literime, Lo Conper; 441 Pen» 
fioo granted by a Laick perſon, with an Athgnatlon 
to the Maills and Durlcs, no real Right, Usq«bo) t34 59 
Penfion quarrelled upon the AR 101. Patl, 7. /«. 
6, L: Freeland; $74» 

Perſonal Bond G Rights does not oblige a fingular 
Succeſſor, L:Barnberrow; 7. vid: Bond, vid: Right. 
vid: Back bond, Periooal and Real, vid: Exccurion, 

Pignus, vid: Implgnoratlon. 

Plecitare. vid: Heir. 

Pleas. vid: Lirlglous, vid: Lords of Seſſion. 

Pojnding of Goods the iuperplus how repeared, 

| 85. not iuſtalred before the Term of payment, H#Yz 
209. not probable by Wirnefles, Hume, 255. pleugh 
goods how poynded,Gallan,z12. Voynding of other 
mens goods, L; Helkrrtonn; 338. Poynding of Ten- 
nen's Goods how ſtopped by the Maſter, 1bid. 
- Eſtimation of poynded Goods how Convelled,L; Ge* 
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£3t,350, Poynd: ſuftalned to Eleid « Spulſzie, though 
ewo hours afrer Incromi{lion, Meftertoun; 416. Poyn- 
didg upon a new Sheriffs precept , 1654: vpon the 
Decreet of a Baron Court, without (everal Formali- 
ties, Downie; 468. and In uſe to be done at (uch 8 
place, probable by Witneſſes, Chiſholm 51 g- vid: Hy» 
pothcque, 4 

Peynding of the Ground real againft the Pofleſſors, 
Keir; 132. Suſtained for a Penfion,though none was 
called bur the appearand Heir, Moncrief, 745, and 
Seafin on a Precept of Clare Conſtat not Sultalned as 
4 (ufticienc Title, 'nor yer for perſonal payment,e x» 
cept the Precepr be produced, #yllit 232. and the 
Summons raiſed Declaretorie before the Term of 
payment, Suſtained againſt che Tennenrs Goods and 
all others upoo the Ground, La: Edxem. 387, and the 
AQ Parl. g. 7. 3. cap. 35. fo interpret Ibid: Suftalre 
ed againii the Sons Lands, though not Lofeft, Stri- 
veling; 548. 

Pojnding not Suftained at the Helrs Inflance, for 
Intervecning Rents berwixt the Deſuntts Deceaſe and 
his Rerour, Philip; 352. La: Edxim; 379. it is needs 
leſs ro Summon one who has Right to the Reverſi» 
on, Cunningbame; $62. not Suftained upon a Wodlſet 
with a Back-Tack, L: Gartblend; 57 5. nor at the in» 
fAance of an annualrencer becomiog Superior, Somer« 
vail; 585. ' 

Poynding on a Sheriffs Precept Suſtained without 
a precceding Charge, on Letrers from the Lords, $x- 
tor; 784. the preſent Hereror muſt be always cited, 
Oliphant; 787. and Poyndivg execute at the Head» 
Burgh ofthe Regality,ot Goods found within the Re» 
gality Suſtained, though the owner dwelt within the 
Royalty, Broun; 859. vid: Compryfing. 

Portion Natwal due at the Fathers Deceaſe before 
the Mothers, Finlaſon; 16. vid; Deads part. vid:Le- 
gitime. vid. Bairn, . 

Poſieſſon of Forefaulred Eſtates for five years rryed 
afrer Litiſconteſtation, without Precognition, Mexwelz 
74- Polleſſor nine or ten years preferred to the He- 
retor, Hamilton, Jo, Poſſeſſor pro indiviſe Suftained 
againfi a Removing, 88. not received by way of 
Suſpenſion againit tr, L: ZobxFon; art. | 

Poſitſior bona fide ſacit ſrufins ſuvs, Moniprnny; 118. 
Interruption makes him male Sdei poſirſior, 11d: vids 
Wife. vid: Wodſer. Poſſeſſion in Movcables preſumes 
property, Twrabul;, 151. and preferred to the proba. 
tion, [bid, Poſſeſſion not Suſtained after the Thile is 
reduced, Finleſon; 229, | 

Fourty years Poſirſſion Eleided In a Removing, wilſex; 
278. four years Poſleſſion not Suſtained, Douglas; 278 
nor five years Poſſeſſion, Robiſon; 850. nor ter years 
poll. (ion upon a null Righ: Forſythz626, yet ſix years 
poſl: (lion Suftained is poſſeſfiorio, vid: Removing. Re- 
taining of poſſeſſion of the Defun&s Goods, infers not 
vitious Intromiflion, Allens Executors, $27. 

Poſitſſor precarias or by Tollerance, Suſtained againſt 
a Removing, and how proven, La: Mazwel; 385.n0t 
ſuſtained ro qualific poſſe flion, Mitchelſen; 395. nor 
againſt a pubilck Infefrment, Maxwel; 986. Poſſeſſion 
upon a Wodlet, La: Collingtoun; 387. upon an Atlig- 
nation with ten years, Suſtained iz poſeſſorio, Hamil« 
tony 80. | 5 

Poſirſſson of a part above the half will defend prs 
tots, Hunter, 480. Immemorlal poſſeſſion of four Al 
kers of Land withour me Sullained againſt Re- 
moving from the ſuperplus If ic were mer, Douglas, 
489. di a Right probable by Wirneſles, 
Roſe; 491. Poſſeſſion upon a Compryſing preferred 
ro a Tackſ-man and his Aſſigney, Roſs; $24 - 

Commiſſion to try poſſeſſion of part and pertinent 
upon a probation bixc inde, L: Keowallan; $28. Delin 
very of Goods retente poſitſſione purges nor vicious 
\ncromiſhon, Delrymple; 637. even he have 

the Glft of his Fathers Eſcheat declared,1bid: Poſleſ- 


fion cannot be inverted, as from a Tack to a Compry- 
Ha ling: 
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ſing, Blackburn; 420. 

Liſerenters Poſieſſion not accounted the Fiars,nor the 
Husbands Poſſeffion the Wifes, vid: Publick Infeft- 
ment, Twenty years Poſſeſſion nor Suſtained againſt 
a baſe Right upon a Contra#t of Marriage, via: baſe 
Infefrment. Poſleſſion not qualified by holding of 
Courrs without Infefrment, L: Forrefter, 896, 

Acagpts qo wa Glengarnech:220,via; Poſſel» 
ſcfſion. vid: Removing. 

Prebendary, vid: Gift, vid; Procuratory. vid: Su* 
perfor. vid: Patron. 
 Precept of Staſin to the Vaſſal after Rebellion, pre» 
judges not the Superlor of his Eſcheat, Lo: Rewſey; 
77+ 

Precept of Clare Conſflat from a Lord of Erc&lſon, 
and Scafin of Kirk-lands, Suſtained a Title to Remove 
without Confirmation, Mexwel; 1 54» Preceprt of Cla= 
re Conſtat and Seafin after Warning,no Title in a Re- 
moving,bur a Retour is, Elphingſton; 157, and is a ſufe 
ficient paſſive Title, bur not an Adive, 153d: precept 
of Clare Conſtat by a Commiſſioner from a Superior, 
how Suftained as an Adive Title, #1/lit; 232+ 

Precept &c. excludes Non-entry, bur only pro« 
bable by the Superjors Writ or Oath, E: Kotbes;24 5. 
Afrer Warning,bur 40 days before the Term,Suſtain- 
ed in a Removing, L: Drumqubaſitl;39 1. without Sea. 
fin, ir does not purge Non=entry, He); $11 Scafin 
thereupon bs an Attive Title In Reduttion aDd Im- 
probation, Cernegit; 655. and in Malls and Dutics 
fince the Defun&s Deceaſe, Grant; 692. 

Precepts on Retours muſt be obeyed Salve Zure,T: of 
Edinburgh; 250. 

Preceptory. vid: Preſentation, 

 Precognition of Forefaule Lands, vid: Poſſeſſion, 
vid: Literemer, vid. Compryſer. Precognition of a 
— before the Liferenter find Caution, Fouls; 

156. 

Predtceſſors and Autbors, vid: ReduRion, and Im. 
probation. 

Preference,vid; Maſters and Tennents, Compryſers 
and Afſigneys, Arreſters and Afſigneys ec. 

Prejxdicial Queſtions do not obſtrult the princi- 
pal Cauſe, Fernie; 112. 

Premonition, vid: Inſtrumenr, vid: Order. 

Preſcription interrupted by ation once fnrented, 
Capraln Herring; 11. by regiſtration of Bonds, vid: 
Reglliration. by ReduRion intre annes utiles, Hamil« 
19n;488.by publication of the Kings Lecters,vid:Kings 
by transferring of a Decreer,L: Lawers;8 54 Preſcrip- 
tion nor extended agalnſt ContraRts of Marriage till 
after Diſſolutſon, Hemilton;18. Extended to perional 
Obligations after 4o ycars, and to Teſtamenrs and 
Debrs therein contained, Lindſeys; 297. 

Foxrty yeers Preſcription upon a quarrellable Title, 
Suſtained, L: Monymusk; 93. Suſtalned againſt one 
of the parties in a Contra of Marriage, though in- 
terrupted by the other, L: Lewder, 542. Interpret 
not Preſcribed, where the Date in the Moneth was 
blank,Ogilvit;s51.runs not from the Date of a Con- 
rraQ, to go ro anothers Miln, bur only from the laſt 
AR of going thereto, Hamilton; 561. runs againſt the 
Church for a Bell, parochloners of Abercherder;695. 

Runs not againſt Thirlage for a liberty or freedom 
for Multures,vid: Milo.runs againſt a Decreet in foro, 
L: Lewers; 854. Back-tack Dutles and Feu-duries 
preſcribe only »/tr« the fourty years,two men in Glaſ- 
g0w;288. three years preſcription of Warnings, vid: 
Removing. Preſcrip: of Comprs begins only from the 
Date of the laft current Article, Herrisz $22+ 

Preſentation of a Preceprory Suſtained wirhoutCol- 
lation, L: Lgtownz6 57. but Repelled for nor Delivery 
after 20 years poſſeſſion, e&* decennalis, of triennalis 

poſes, 1hid. Preſentarion by. a Biſhop withour Col- 
lation and Inſtitution Suſtained, being conferred ple- 
no jure, Mckenzie; 303+ 
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Prefiatio annxe. vid. Bleoch-duties. 

Preſumption, preſumitur de vita nift probetur moyy, 
Ershin; 26, Lawlully born Eleids the preſumption 
of Battardy,though in fevorem F:ſce, Somervailz 210, 
Bonds preſumed Moveable uneii produced, La: w;/. 
muirland; 863. Preſumpiion of F:aud transfert ongs 
probandi, vid; Bankrupr, Preiumprion of Simulation 
vid: Aſfignatlor. vid:Gift. preſumption of payment, 
vid: Apoche. vid: Reccipr. vid: Compenſation, news 
preſumitur donere, vid: Donation. 

Prevention, Lz Weſtnisbetz 12, vid: King's Vaſlal, 

Price of Lands how Suſtained, Cumming; 395. Price 
of Drogs, Liddel; 35. of Lands,vid: Annuslrents.vid; 
Infefrment.\t carries Annualrent from the Lifercnrer, 
L: Renton; 419. price of a thing Indivifible how di. 
yided,vid: Debltor, vid: Viua), Price of Corns and 
other Goods glven up In Teftament, how rated, L; 
Ludgquherny 628. 

Prince his Lands, vid. King. the Feu of Ward Land 
holden of him, is null without Confirmation, LazC ath- 
cart; 456. 

Priority of Rights, vid: poſſeſſion. 

Priſoner, paying Jaylors tor Booking Is an abuſe, 
Smith; 888. impriſonment not probable by the Mcf 
ſengers Execution, or the Jaylors Book, but by the 
Wirneſſcs, 1bid: a Rehel carnor be fer our of priſon, 
without a Charge to put at liberty , #wyllie, 897, 
priſoner breaking the priſon whhourt the Servants 
acceſſion, makes nor the Magiſtrats lyable, Lockie ; 
398. ifthey ſcek and purſue him thereafter, Brown; 
736, 

"elengern impriſoning a Rebel in a privat Houſe, 
and eſceping,makes them [yable, Kell0;345. Bond to 
Re-enter to priſon ſatisfied, by offering the priſoner 
long after the day,Scrimaeonr; 419 yet it is found to 
be ftrifts jaris, Aiton, 81. 

Privat Infeſtment; vid: Baſe, 

Priviledge of felling and topping Wine belongs 
only to Burghs Royal, Town of Edinburgh, 489. Pil- 
viledge of Brewing is real and follows che Ground, 
Stuart; 226, privilegiatus contre priviiegzatum; Kc. 
vid; Minor, vid: Fair. 

Probation, allowed both to purſuer and Defender, 
in proving Part and Pertinent, Maſter of Zedburgh; 
$3. the ſame allowed ina Removing,where the mat- 
ter was perplexed, Butler; $61. Probation by Oath 
refiled from,and the party admicted to prove by Wirt- 
neſſes, Strechen; 129. Silver-Work proven by Wir- 
neſles, vid: Silver: plate. 

The condicion of an Infefrment only probable 
ſcripto wel juramento,vid: Infefrment, Mallls and Du» 
tles by Witneſſes, vid: Intromiffion. payment of Mo» 
ney in a Ticket only ſcripte,bur the prices of the Seck 
therein by Wirneſſes, Finleſonz 248. vid: poynding, 
Wirneſſes cannot prove above 100 pounds, Dawlings 
Bairm; 256. ; 

The filling up of a blank Bond only proven ſcripto 
vel juramento, vid: Bond. Rental Suſtained ro be pro- 
ven in a Suſpenfion, La: Gerles; 999, Exception pro- 
ven before one Jadge,will prove before another, Fin» 
leſon; 327. how ſupplyed by Oath, Cairnsz 393. Tol- 
leration probable by Writ or Oath, vid: Poileſſor. 
uplifting both Srock and Teind, by Writ or Witnel- 
ſes, Arbuthnet; 386. 

Purſuer offering to prove viiTous Intromlifion,and 
the Defender that he bought the ſaids Goods, the 
Purſuer preferred to the probation, L: Moriſtoun, 389. 
the Purſuer offering to prove that the Defender had 
raken Lands of him, only probable ſcripts vel puraments 
Brxct;400.a Miſlive Letter found probative, Lo.Leſtit; 
424+ a Negative docs not always prove it ſelf, vid: 
Baokrupr. : 

Delivery of a Roum with the pleniſhing thereof not 
found probable by Witneſſes, but by Writ or Oath,tho 


in ſafts,Straton;638., payment of Anuuelrent,thoug) 
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of a (am within 160 pound conſtitute by Writ, not 
probable by Witneſſes; Dalrymple; 639. Furnifhing 
of Malt and the like, probable by Witneſſes, Pollocks 
545-Uire&lon to farnifh Abollziments,nor probable 
by Wirneſſes, Tuner; 652, but by Writ or Oath of 
party, 703. 

Probation, aMaſter purſuing aTaverner for the price 
of Bear and Ale what bs refting,owlng only, probable 
by Wric or Oath, Contis;7589, the quantl'y of Goods 
in a Locked Coffer how probable, $tuxrt; $21. Cauſe 
of a Bond found probable by the Cedent and his Ser- 
vant, Lo: Dannipece; 855. 

Probation, Direttion and Delivery of Vittual how 
proven, Brown; 862. not by the Oath of the Recei- 
vers, Murray, 889. an Alledgance to be proven ſerip- 
to vel juraments, the party at the firft Term muſt 
cholſe which of the two probations he will make uſe 
of, Ls. weſtmuirland, 87 1. 

Proceſs, vid: Transferring, 

Procaratory of _ on of a Benefice, Hope; 147 
how it muſt be ſubſcribed, bid: procuratory of Re. 
fignation before the Term, Caldwell, 455. procura- 
rory in 70m ſucn , (uſtalned after the Confiltuents 
Death, Schew, 452- vid: Premonitlion, vid: Order. 

Procxratorfiſce! becoming Commiſlar, cannot be 
procuratorfiical, _— of Gallows); 309. 

Produfii on how (arisftied, Heirs, Lo: Yeſter; $3.how 
a Writ bcing prodaced may be taken up again, or 
paſt from, Colicdge of Aberdent, 294. Wrirs called 
for muſt cirher be preduced, or Exrrafts thereof, It 
Regiſtrar, K/r3 344: and no Cerrtiticarton granted for 
not produRion of Rerours before the year 1546. E: 
Nithi[d4ail 352. nor of Comprytings which remain at 
the Slgner, 103d. 

Profits, vid: Violent profits, vid: Maills and Dn- 
ties; the profits of Graſs how chey fall tro Executors, 
E: Haddingtonn; $55. 

Promiſe of 100, pounds proven by Witneſſes, L: 
Ernoch, 798. promiſe made and notaccepted, 1s not 
Obligaror, Hepburn; 697. promiſe to a third party 
for a Wife by a Hasband, not ſuſtained, Job»fios; 154 
for payment though of 9g ponnds, nor probable b 
Witneſlcs, Rxſitl 441.007 made by an Kxecator, Dai 
655. nor of a yearly Duty of wo Balls of Vittual, 
Duncan, ay, "25G _ was 

Propricter Is to Right in pyſ- 
Noeria, afeer Rehabllirarlon, Findlaſon __ . 

Pretefiion, vid: Gaprion, 

Prote(tation for not Infifting, L: wards; 513+ 

Pyovo(t though one of the Chaptour ofSt. Andrews , 
may ſer Tacks without thelr conſent, Hope; 144 vid: 
Chapronr, 

Proving, vid. Tenor, 

Provifiex in a ContraRt of Marriage, vid: Oblidg- 
ment in a Bond, Monroe; 189. in a Teftament con- 
_— Law, vid: Tutor : proviſions ef the Balrns 
of the firſt Marriage affeRts the whole moveables, 
Fraſers Bairns 3 861. proviſion ro entertain the 
_—_ and Goodſon for a year, vid: Oblidgmem, 
vis Heir. 

Publich Inſeſement extinguifhes a privat Infefrment 
ln the ſame perſon, E: Annandail; 1365. preferr'd 
to « prior baſe Infeſtment i» ſeverem Matrimenii; 
Law, 188. and to one In favours of a Son, reſervi 
theE ahersLiferent, Lo:Craighel, 59 24nd by the 
band to his Wife,thoagh in Implement of their Con- 
rraQt of Marriage, Mowed, 999. preferred to ag Io» 


fefrment upon a r 48d GConfirm- 
ed, Oliphant, 996. 10 a baſe Infefrment to the 
pn "404 and che Goodſir ln Literent, KL: Anwan- 


Papil —_ to Cholſe Curators, and pro- 
ceſs ro fiſt in the mean ime, Henderſon ; 379. The 
Tutor may purſue the Mather tor Delivery after his 
infancy, Campbel; 742 
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Paging, vid: Intromiſſion, vid: Fallzie, vid: Non- 
entry. 

Purſutr cannot Reduce a Decreec in hls own Pro- 
ceſs, Mewer; 421. vid: Oath. 


Our Oath in S Intromſſfion with the Du- 
tles of Lands ſuſtained, Gal; 444+ not ſeparable 
from the Oarh, where the Libel cannot be otherwiſe 
proven, Lo: Featoun; 641. vid: Oath, 


R. 
O__ not equivalent ro an TIntimation, Ste- 
Vinſon; 102. a poſterior Bond Ratifylog more 
than what was contelined in the former Contratt was 
ſuſtalned in textum only, Grebamt; $50. vid: Wite, 

Real Rights, vide Charter &fc. vid: Compryling. 
vid. Perſona). 

Rebel may Diſpone apon Hererables, but not Move- 
ables, Cunninghame ; 6vu. and before Declarator of 
Liferent Eicheart may give Infeftment of his Lands, 
Mxuir;139 .anrclax'd he may do nothing in prejudice, 
of his Soperior, wallace; 260. albelt che Rebellion 
has layen over ten years, L: Lochinver; 63 3.ncr Dif. 
pone upon Telnds, I: Cepringrtonn; 476. nor pre- 
judge rhe Filque, vid : Atlignation. 

A Rebel may deliver goods to a Creditor before the 
Gifc, Moſman; 7 53. and make paymenr, Moſman; 893- 
and Aſſign and Diſpone, notwithſtanding the att 
of Parliament 1592 L: Pixel, 881.Intromector with 
a Rebels Goods only lyable ro the Donarar, Fallertoun 
542- and is in boxe fide until fnterrupred, Cunning- 
bamt; 756. 

Receipt in part of payment, vid:Note.vid: Duties. 
Recelpr of & part upon the back of a Ticker, preſumes 
the ſaperplus refting owing, Beryens; $66: 

Recognition not valid without a Deciarator, L: 
Huxtbill. 61.lohibltion will reduce any Deed of the 
Vaſſal or Superior,to make the Lands Recognoſce «4 
buns effefium, chat It may be payed and purged, Lo: 
B«(merine, 288, Oblidgment ro procure the Supez 
riors Conſent co the (ale of Ward-lands, will only 
make the Seller lyable for what was pald for the Re- 
cognition, Glexdinning, 923. 

Reconvention ſuftalned againſt a Strangers procura- 

ror purſuing here, Kirkbead, 343- 
Redemption of a Compryfing, allowing whar the 
Compryſer really lntrometted with, DoRor Kincaid 
1750. Butthe Redeemer muſt Confign the ſuperplus, 
and a years Duty for Eotry, t the Compryſer 
got it grdtis, 1bid. 

In « Declaratir of Redemption not only the Helrs 
of Tailzie, but the Helrs of Line maft be cited, Lo: 
Cathcart, $63. but a Comprylcr Redecming Lands, 
CUES from a Wodſerrer , needs not call the 
Wodlerter,nor his Helrs, L: Ceirnoufte, 475. neither 
In the uſing the Order of Redemprion, needs the 
Keverſion ro be read,nor ix it null, though uſed upon 
a Sunlay, L: New-wark, 377: 

An Afﬀigney tothe Order of Redemption and Con- 
ſigned Money, may purſue the Depofirar or his Helr 
for jr, he Renancing all right of Reverſion, Lewrie, 

[2 


477. \na Declafator of R ET of a Wod(ſet,no 
perſonal Right will operat againſt a fingular Succe(- 
ſor to the Wodſetter, Hanter, $47- 

A Compryſer declaring upon Death-bed the Lands 
to —— found probable ſcripto vel jure- 
ments, Nicolſon,8 ro;Reverfion likewiſe found ble 
by Ioftramenrs taken therenpon, Sabſcribed by rwo 
Nottars and four Wirneſſes, vvod, 839. may be pur- 
ſued by an appearand Helr, vid: Order. 

Redaufiion, vid: Inhibition, vid: Improbation, 
vid : Horning ; vid: Purſuer , &c. All Redudtiz 
ons of Retonts ordained to be in Latlne, Scor, 
$35. In ReduRijons of Compryfings , the whole 
Proceſſes and — are called for, L; Ley, 92- 
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2 Wife though Lif.rentrix by the principal Diſpoſi- 
tion, needs not be called in the KeduRion thereof, 
Baimanno, 366. 

Kiduftion and Improbation, how the protuttion 
may ve farisficd fa ti one, and Certification grant- 
ed \n the other, Lo: Creighal, 772, Reduct:on of 
writs ot flowing from the (ame Aurnor,not ſafizined 
L:Monymushk 93. of a Sub-tack not (ultained ill the 
Tac ki man or his Helis bs called, Marrey,g 11 Redue 
4i-n ReduRive how noi ſuliained, La: Bortbwich, 
758. 

"is Rednftions of Lifcfrments, the appearand Helc 
and ſeveral others muſt be called, E* K'ngborns, 290. 
ſuftalned vpon a.Back-bond, Dandaſs, 342, all (ub- 
alter Ripnrs and infefrments full 31 conſequentiam, L: 
Clanit, 579, ReduQion by the Lords ſuper rod em me- 
dio, though in jure, how tfuſleIncd, Hume, 726. 


A Right Rediiced ex cepite Inhibitionss luſtained . 


2pzin(t all others, La: Borthwick, 990. and Redudti- 
ons upon Inhibltions and Interdiaions, they muſt 
be produced in initio (itis, Lo: Torthodrel, $08. Ge- 
neral Clauſes calling for all Writs ordloary Io Impro- 
bations, not ſuſjaſned in Reduttions, vid; Impro= 
bation. ReduRion of a Regiſtrar Bond, not ſuſtijned 
for not produttion, vid: Transferring,ver a Horning 
Regitirart Reduced, Commiller Dunkeld, 490. 

Regiſtration,uid: Diſtreſs,vid: Reverifion, vid: De- 
creet. Suſtained ara Wifes Execurors inftance, Doxg- 
al, 58. ſuſtained ac an Exc<currix inſtance, Wallace, 
148. borh againſt che Heirs of Line, Helrs-male,aud 
Helrs ot Tailzic, in codem libelle, Edger, 216, 

Regiſtration of a Contract at the Inttance of a third 
party therejn, rhough not ſubſcribiog, Mcd»ff, 270. 
and at an Helrs inſtance againft the other Cuntrac- 
er, Bruct, 291. Regiſtration of a Contratt after one 
of the partics Deceaſc, cannot be ſummarly upon 
conſent, but by way of Aion, Shanks, 742- 

Kegiſiration of a Bond againſt an Intromiſſatrix, 
though there were Exccutors Confirmed, Kneeland, 
292. not ſuſtained of a Bond hearing Annualrent to 
#n Exccutor, Dryſdale, 301. Reglfiration within 40 
years inrerruprs preſcripiiun, Mories, 465» 

Regreſs, vid: Excambion, 

KRelift prefered to the Hwbands Creditors upon 
her Contra& of Marriage Hamilton, 382. ſhe may 
purſue the Debirors and her Husbands Hefſrs and Ex- 
ecutors, for Implement of her Contract of Marriage, 
and Imployment conform, Grebame, 361. bur can 
only puriue the Txeccutors for her part of the Exc- 
cuiry, Mackie, 407 

Relitf, wid: Heir, vid: Executor, vid: Cautioner, 
Oblidgment for Relief of Teinds, how interpret, L: 
Leſmore, 851, how regular, Forbeſſes, 35- 

Relocation is vo ative Title, L: Lag, 6. Tacirt Re- 
location got interrupted by a ſupcrvenient Right, La: 
Rothemay, 689. 

Removing at the inftance of a Compryſcr, with the 
concourſe of a prior Right, L: Barxbarrow, 5, De= 
creet of Removing nor obeyed, 1f the Lands and 
Houſes be not left vold of any Policflor, Greenlaw, 
103. Removing ſnſtalned upon a Summons of fix 
dayes without Warning, E: Lothzan, 42. 

Removing upon an Infefr:;nent of Superiority, and 
Seafio upena Compryfſing after the Term, to which 
the Warning is made, L: Leg: 149 and 150, ſuftain- 
ed ac a Compryſers inſtance,with Poſſeſſion year and 
day agaloſt che Heretor, Clandeſtinly poſleſt there- 
afrer, Leawder, 318. 

Removing lor a Terce, though the Land bg poſſeſt 
pro indiviſe, 330. Suſtained againſt 20 years 


poſſeflion, witheut Jatefrment, Stuart, 335. Eleided 
npon a Tollerance without any Right , La: Mazx- 
wel,z385. Tutors and Curators needs not be Warn 
ed, but ouly cited in the Remoying, Bennet, 388. 
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Removing ſuftained againſt 2 Minor and his Father 
as Adminlitrator, without citing any other Tators 
or Curators, L: Lit, $32. (ſuſtained rhree years after 
the Warning,but not three years after the Term;La; 
Biythwick, 422, Suftained againſt a Hurband brook. 
lng Zure Mariti, ac the initance of a Compryſcr,and 
againtt his Reli&, Blaickburn, 428, 

Removing (uft:in'd though the Tackimen after 
Warning wade pay ment of theTaxatlon due for the 
Land, La: Borthwick, 432. & at a hogular Succeſſors 


io{;ance, againſt a Wodlierter not Infefr, Hunter, 49 4: \ 


aud againſt the Son upon a warning made to the 
Father, vid: Warning, 

Removing Sulialocd from Forralices and Tower. 
houlcs upon 6 dayerClratioa without Warolng, Kew. 
ſaz,549. & the Heretor after theLifc renters Deceaſe, 
may Charge the poſſeſſors ſummarly 10 Remove, Ibid: 
& (o may a ſccondLifcrenter, La: Kincaid,g. and at 
che inſtance of a Minor without Scafin, again(t his 
Curator, ante reddites Yationes, L: Haddo, 587. 

Removing luſtalned at the inftance of a Compry- 
ſer, before he Charged the Supertor to Infeſt, Dal- 
rymple, 659. Suftained within Burgh agaivſt a party 
living without It, upon a Supplement, Williem(on, 
779 Suftained againſt Infeftments clad with 40 ycars 
Pollcfſion, La: Glengernoch, 220, 

Removing nor (ullalued againſt an Heretable Right 
and 40 years poſſeſſion, L: Leg, 149, Dor upon a 
Scaſin and Retour after the Warning , vid: Seafin, 
nor at the Heirs inſtance upon his own Retour, and 
the Dcfun&s Seafin, L: Toxch, 298. nor (uſtained a. 
gainſt « Tennenr, unleſs his Maſter be called, with- 
out alledging him to be lawfully Infeft, L: Banf, 
318. ſecxs \f it be an Iafefrment of Kirk.lands, nor 
Confirmed, Lo: Balcleugh, 244. and without alledg- 
ing his Matter to be Tackſman for years yet to run, 
woiteſoord,qo2, and wirhour alledglog ten years poſ- 
ſeiſion, Captain Annand, 333. 

Removing not ſuſtained againfi a Rentaller to re= 
poſſeſs the Maſter, vid: Rental. nor againſt a Com:- 
pryſer ſix years in poſſefſion, Feord,835. nor againſt 
one Heretably Infefr, and in poſſeſhon,if he was not 
warned, L: 7ohn/ton, 839. nor at the inſtance of an 
Heir, or one behaving himſelf as Heir againſt a per» 
ſonal Right from the Defan&, to brulk til It be paid 
Gechin, 391. ſecus if he be a Compryſer or ſingular 
Succeſſor, L: Muckall, 2. 

Canution in « Removing not ſuſtained where It pro- 
ceeded upon a Back-tack, Suſpended upon Obedl- 
ence, Douglaſs, 351. 8 perion warned to Remove be- 
fore his Right be Reduced, Is bone fide Poſſeſſor un- 
ti! the Decreet of Redu@lon, L: Pirmedgden, y06.and 
one Removing in obedience to a Wernipg,needs nag 
Renounce, Keith, 834. 

Rental, is Conſtirate by Inrolling In the Heretors 
Rental Books, and nor prejudged by putting In of 
Sub-rennencs, L: Aitox, 172, Rencal without an Iſh 
ſuſtained for hisLiferime againſt rhe ſctters Succeſſor 
Ibid: not beariag a certain Duty is null, L: Ate, 
194 vid: Tack, 

Rental bearing an oblidgment not to remove the 
Renraller nor his Bairns, Suſtained not only againſt 
the Setrer, but bls Heirs, Agnew, 253. Tennent to a 
Rentaller,cannor beRemoved till hisMaſter be called, 
though It carry to expire ipſe ja&o , if he purin a 
Tennent, La: Nithiſdale, 293. the contralr, La: Maex- 
wel, 390, 

Rental to one and hls Heirs ad per petuam Remanen- 
tiem,ſuftalned upon the Cuftom of the place to maln- 
taln the Appearand Heir of the firſt Rencaller, bur 
the ſald Cuftom only probable by a Decreet in foro, 
E: Galloway, 300. Kindly Rentaller to the keeping 
of a Houſc, vid: Removing. 

Rental bearlog a Clauſe to recelyc the Rentallers 
Balrns, 
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Balrns kindly Tennents, Suſtained to Defend the 
eldeſt Son, L: Rewallen, 523. Rental with a Clauſe 
not to Diſpone the Lands, otherwayes to he nvll,not 
uuderfiood of the Rentallers own Bairns, but (trang» 
ers, La: Mexwel, $36, 

Kental to a Man and his Helrs extended only to 
the firſt Helr durlog his Lifetime, E: Gal/owey, $82. 
Extingulfhed by Excambion If poſſeflion followed, 
Ipid: and by a Diſpoſition or Sub.tack, L: Jobnfton, 
622. whether of the whole or moſt part, L: Craigie, 
69. Diminutlon of the Rental, vid: Tacks, proving 
of the Rencal, vid: Oblidgment. 

Renwnciation to be Helr, nor a (ufficiear diſcuſſing 
of him, Cowen, 10. admitted poſt ſententiem, to libe- 
rat from perſonal Executlon, Hervie, 221. not after 
Litiſconteſiation, Wood, 65 7. ,and may be Reponed, 
lacisfylng the Compryſer, 1554: It muſt carry no re- 
ſervation, La: Ogilvy, 261. 

Renunciation may be uſed by a Cautloner In a Sul- 
peofion after the Minor is dead, and thereupon Re-+ 
poned, Kennedy, 231. Dumbar,z49.yea Suftained ina 
Suſpenfion,though he be Major, Nisbet,413. how the 
heir of Conqueſt may hinder the Helr of Line to Re- 
nunce, Cleghorn, 481. 

He may Renounce in another Proceſs, theugh 
decerned 1n a prior, Lo, Ruthven, $529. allowed to 
refile from his offering to Renounce, Ker, 57 5. Stops 
all perſona] & rea] Execution agalaſt the appearand 
Helr,Gslbagie,701.not allowed afrer conſenting to a 
Diſpol:tion of che Defun&s Lands, Zobnſ(ton, 291. 

- Renunciation of anAnnualrent Right,is not babilis 
modus, to Denude the Annualrenter, Dumber, 315. 
Renunclation of a Redcemable Righr,though quar.. 
rellable,ſuſtained after yo years poſſcſhon;Durie.q 58 
at the afing of an Order of Redemption, no necethity 
to produce a Renunciation, Lo: Balmerino, 725. 

A voluntar Renunciation of a Wod(crt, Mowat,779. 
of a Tack not probable, but ſcripts vel Farements, 
L: Craigmiller, 874, vid: Curators, vid: Order.vid: 
ſingular Succeſſor. 

Report, vid. Auditors. vid: Commiliion. 

Reprobators flops Sentence in the principal cauſe,and 
may be inrenred after Senrence, if proteficd for,Cs- 
chren, 69, as alſo an Alon of Corruption, which 
differs, 1bid: and if puriued by way of ReduRior, 
competent without proteſtatlon, vid: Wirneſs, ” 

Requiſition uſed In legal Reverfions upon fix dayes 
only, T: Deſmont, 32. made by verrue of Lerters rall- 
cd upon the Lords Deliverance, and without a pro- 
curatory produced and fofert In the Inftrumenr, noc 
ſuſtained, 1bid: the like In other Requifitions, L:Bſs 
34+ paſt from by ceraIning Poſſeſſion of the Wodler, 
Henriſon contra E: Linlithgow, 196: 

Requiſition to a perſon our of the Countrey, not 
ſaftained, not hearing the place of of payment, Max + 
wel, 341. and becauſe the Procuratory was nor pro» 
duced and read, 15id: Requiſition to be made with 
advice of ſeveral perſons,though it affeR the Requir- 
er, It will not affe& a Compryſer, or ſingular Suc= 
ceſſor, Mexwel, $14- 

Requiſition does not looſe the real Right, bur the 
party may return thereto, Hemilten, 745. an Afſig- 
ney to a Wodſct and Requifirion, may require the 
Helr of the Debitor, and his Tutors and Curators, 
without Letters of Supplement, #rqubert, 878. vid: 
Compryfing. 50 

Res inter alios ai alteri non prejudicat, Murray, 
463+ vid: Decreer, vid: Forefaulrure. ; 

Reſervation of a Liferent, Maxwel,715.and L.Crat- 
give, 732. 

Reſignation does not denude till Infefrment follow 
thereupon, © that the firſt Infefr, though upon the 
laft Reſignation, ls preferred, 225. though 
upon the firſt Refignarlon,the parry was divers years 


In poſi: (ſion, and Iiffe whhin ſou; Cayes after the 
ſecond, and in « pofſeffory Jodgmenr, Thomſon, 331+ 

Reſignation made by a Party nor Infeft, 14d: Supe» 
rior. Reſignation In favours of Helrs-Mail without 
Infefrmen', hinders nor the Heirs of Line to call for 
Exhlbiclon of the Wrirs, Aiten, 621. Magittrats come 
pelied ro receive Reſignation, vid: Burgh. 

Reſtitutions of Chaprors. Lindſay, 3c0. Reſtfrution 
vid: Forefavulcure, vid: Mincr. 

Retention, vid: Poſlefſon, vid. behaving as Heir, 
vid: Requifition, vid, Compenſation, 

Rttowr-Avty only" due to the Superior before De- 
clarator, vid: Non-eniry, Retour with the Defauntts 
Seafin,a \uth-lent Tile In an Improbatton; Lo: Teſters 
Heirs, 59. and with a Scafin for Maills and Duries 
from the Defun&s Deccalte, Maxwels, 110. and a 
Summons of Reduttion (ſuſtained upon a Retour, 
though the Service was poſterior thereto, Cunning- 
hame, 117, 

0'd Retours before the year 1550. no Certificarl- 
on granted againſt chem, Lo: E/phingſtoun, 111.4 Re- 
tour being improven, the Lands arc in Non entry,E: 
Nithiſdeil, 352. 8 Daughter being Served and Re- 
roured Helr co her Father, excluded upon the Pryor 
curators off: ring to prove her Brother allve,without 
Reduction, Muirhead, 619. 

R'tow taken away by Exception, referred ro the 
parties Oath, Murray, 793- one purſuing another 
25 H:ir upon a Rerour, without prejudice ro quar» 
rel it , cannot purſue him for behaving as Heir, 
Mair, $28. vid: Briefs, vid: Services, Reroured Du- 
thes of a part of a Barony how regular, Ker, 44- 
Rewer ſion is a Writ of Importance,& moſt be tubſcrib. 
ed by rwoNatrars & four Witnefles, Sheriff of Cavers 
70. is perſonal & may be Aſſigned with the order, 
which Afſignatlon nceds not be Regiſtrar as the Re- 
verfion, E:Maeriſchal,78 yer a Bond obliglng ro Ditz 
charge a Reverſion mult be Regiſitrat, vid: Bond, 

Reverſion by the Son to the Father, though not 
mentioningHeirs, yet ſuſtained agalnſt the Sons Helrs 
Muir,490. Reverfion only of a four Merk Land,and 
the Wodſet of (even Merks and an half,but both be- 
Ing of one date, and before the ſame Witneſſes, the 
Redemprion ſuftained for the whole, Hunter, $47» 

Redemption refuſed and Proceſs upon a Reverfi-+ 
on, whereofrhe date was covered, and (ſealed up to 
prevent the forging of a Diſcharge, L: Cleiſh, 60g. 
vid:Dare,vid: Order.A Bond obl ro pay a Sum, 
or to Diſcharge a Reverſion, effeRual againſt the 
Granter, but nor agalnſt an Aſſigney to the Reverſi- 
on, unleſs it be Regiſtrar, Benner, 606, vid: Scaſin, 

, vid. Coofirmarion. 

Reviving of Rights, La: Borthwick, 432- 

Revocation of a Donation inter viraun & axon, 
Glaſsfoord, 519. L: Lewriſtonn, 764. and L: Creig- 
miller, $72, 


$. 
Atisfaion of a prior Bond, Chiſholm, £46. Lo: 
Cardroſs, 875, Captain wiſbert, r12. 

Seeſin after Warning, no Title In a Removing, Ste- 
vinſon, $5. though the Preceprt of Clare Conſtat be 
before, #4l/4ct, 220, not Regiſtrat wirhin 6o dayes 
is null, except in Burghs Royal, Edmiſteus, 72, Sex- 
fin by Haſp and Sraple a paſſive Title, Marſhel, 79- 
upon a Compryfiog, will be drawen back to the dare 
thereof,and carry the preceeding Mallls and Dutles, 
Lot Frendrexght, 133+ and may be taken afrer the 
Debirors Dearh, L: Leg: 150. 

Stafix upon a Rerour is drawn back to the Date, 
ſecus _—_ Precept of Clare Conflat, vid: Precepr, 
Seafin of Lands lying diſcontigue,except unſte by the 
King, is null, Stvert, 213. Scafin a Retour a 
ſufficlent Title in Maills and Daties,Ce/derweod, 246 
Scafin ofa Salmond _— Mazxwel,35s. Seafin in 
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Lands holden of the King cm piſcationibus, and 
Poſſeſſion of a Salmond Filhing, Maxwel, 37 1. 

Seafin of an Annualrent at any p:rt of the Barony 
will affe& the whole, La: Ednem. 393. Scafin with 
rwo years poſſeſſion, beariog to be given 3n Contem- 
plation of Marriege, Buſlained agzinft a Compryling, 
without any other Adminiclc,Cleppertoun, 399. Sea- 
fin wichin a Bagh of Barony upon a Retour, wichout 
any Precept ſuſtained, Scot, 463. 

Seaſin of a | qu" 1s nor neceſlary, and Ifar 
one place jt will «x:end to all, though not unlted, 
Bruce 482. Secaf(in (uflained, though It bore nor De- 
lvecy of Earth & Stone, E: wigtenn, $18.aTranſumpt 
thereof 2 tofficlent Title in a2 Improbation, 1bid: 
Sealin of Lands ard a Tower ſuſtained, though the 
words ( Atta trent &f6. )) mentioned not the Tower, 
L. Harmeſioun, 525. 

Setaſin upon a Cognition, or Precept of Clare Con- 
ſtat, a Title in Maills and Daties, Removing and 
ReduRtlon, Hexſloun, 527. Seafin may be taken at 
any part in one Barony iying contigue, ſecus, If di(- 
conrigue,and the like rhought of Tenements, L:Clack- 
mannen, 538. and EK: Ga/loway, $67, 

Sean of a Milo wichour delivery of Clap and Hap- 
per ſuſtained, L: Smeton, 581. Seafin of Annualrent 
without ſaying perTradition'm deneris notnul, Semer- 
vail, 525, Scafin upon a Contratt of Marriage ſu- 
flained 1n Maills and Duiles againſt a Compryfing 
publickly Infeſr, La: Mongubannie, 615. 

S:#//1 wpon z Reronr our of rhe Chancery muſt be 
given by the Sheriff C!erk, Sheriff of Forreſt, 640. 
Se-fin Wricten by another than the Nottar , Giver 
rhercof tutamed, though ncither Named nor De- 
figned, Lo: Jobnſton, 722. and though the Nortar 
was tot formaily admitted, 16:4, 

Seaſjin with fourty years Poſſeſſion, rhough with- 
out a Wartapr ſuſtained, vid: appearand Heir. Seaſtn 
of waned Lands ar any other than the place appoin« 
red is null, L: Lawriſlaun, £05, Scafin proprits mes 
aibss, with a Keverfici,/r00a, 839, and by a Husband 
to his Wite, withour any orher Admlnicle, not ſu» 
ſtained iu prejudice of a Compryſer, Hamilton. 884. 

Sequeſira:#on of Malils and Dutles wpon a verbal 
defice, Lo: Fokn(ton, 729, 

Service of a Miucr, though without conſent of hls 
Curators, proves him Helr, end is nor null ope excep- 
tionis,Clirk 5. contrair Simſen,299-In the Reduttion 
whereof, not only the party, but the Dire&or of the 
Chancery, and the Judge and Clerk muſt be cited, 
Lo: Elpbingſionn, 111, 

Service without Retour ſufficient to exclude Ba- 
ſiardy, AMcculloch, 224. and is a paſſive Title, Simon, 
277.thc kerour of the neareſt Heir will be preferred 
ro any other without a ReduRion, Lo: Colvil, 276. 
Sce:ivice before the Sheriff of one in another Sheriff- 
dom is nu!l, Martine, 395» 

No ſpecial Srryvice requifit ro an Angualrent by a: 
naked Contratt, Mories, 43 5. Service to the Defun: 


who died in the Faith and Peace of King James the: 


thicd, muſt infiru& his deceaſc, and his deſcent from 
him to the Taqueſt,K:Caſs/s, 465. Service Reduced 
upon Baſtardy, though not opponed at the time, 
nor thereafter within fix Monerhs, and the Lords 
found Judges therero, L: Pitſlige, 534+ 
Service may be reduced by any who ix Infeft, 1bjd: 
Services before Balllics of Regaliry needs not be Re- 
toured to the Chancery, L: Cleiſh, 60g. Services or 
Durles Oy R_oe = _—_— 
warning,ſtops Removing, La: K;lbirnze, 213- In the 
CuliNg of Services the Maſtcr muſt be called, 
L: Wardis, 3 $+ E 
Perſonal Services gg by a Subſtitute In fayours 
of the WifeLifercnrrix In the Tack, L: Rowallan, 
493 Infefrmcar In a Bailliary with the Connexis & 
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Services, and go years Poſſeſſion ſuſtained, though 
done without the Maſters knowledge and conſent, 
who was not refirifted thereto by his Infeſtments, 
Sheriff of Gelowey, 511. and found tocxtcnd to 
Oates and Straw | quay wr gy predlal Duties, 19id. 

Servitzdts needs no Seafin, and oblidges fingular 
Succeſſors, Txrnbal, 11. and ace confilmre without 
wrir, as of a Way by uſe and poflcffion paſt Mcmory 
of man, Neilſon, 67. 

$/ſſon, vid: Lords. 

Sheriff cannor unlaw In fifry pounds, nor in a 
much for abſence and Contumacy, as for the Crime, 
Sendiland;, 107. after the Impriſonment of a Rebel, 
is not further lyable , Brown, 284+ except he keep 


him in his own houſe, Hay, 530, Sheriff papaded for 


theRelief of Lands,albelt che obtainer of che Precept 
was not ScjZed, and the Lands lay Jn Noneentry, 
L: Lawriftour, 359. 

Sberiff may fir ar any time after the Head-Courr 
without Dlipenſation, L:Benf,q54 Sheriff lyable for 
not apprehending rheRebel,ficting with hi jnJudg- 
ment, Hume, 550. he is Judge competent to perſons 
purſned,as lawtully Charged co enter Heir, Seton, 586, 
and 1n1er concives within Burgh,vid: Burgeſſes; and 
poyuding ſuftained upon his precepr,. withour the 
Lords Letcers, vid; poynding. 

Silver- platerhibugh of great value and Imporranceg 
the property proven by Witneſles, Mitchel, 246. 

Simlationg vid: Creditor, vid: Decleraor, Simus 
lation of aGifr proven, being taken in the RevelsBairns 
names, Lo: Borthw{ch. 27. yer (uftalned to the clde 
Sons behove, Da/gern", 59. 

Single-Eſchtat, vid: Declarator, vid: Eſcheat, 

_ Singular Succeſſor cavnot remove aTennenr,though 

his Entry was after the acquiring of the Right, 
32- has no right to a Clavic in a Contrat, whereby 
rhe parties were objlged ro communicac cach others 
Rights, Seton, 985. a Bond to poſſeis a Houſe till 
payment, found eftettual againit a fingular Succeſlor, 
Ronald, 158. ” 

But a Boad a-part from a Feu-Charter not (uſtain- 
ed, Cockburn, 893; a ſon repute a ſingular Succeſſor 
to hls Fathers Lands upon a Right from che Supe- 
rior, and allowed to Renunce, Dumber, 383, a fin- 
gular Succeſſor may purſuc Improbation of Writes 
made by his Aythors predeceſlors,to whom, though 
_ Helr, he might ſuccecd Zur ſanguinis, Hamilton, 
2158s 

SingularSucceſior may Remove thoſe who are In poſe 
ſc{hon upan a perſonal Contraft, Benner, g88. Secus if 
he be Heirgor behave as Heir,Geichex, 391. & though 
ir be a Contract of Wadſet clad with polleflion, and 
after R on, the ſingular Succeſſor not obliged 
to receive them as kindly Teanents, Hunter, 474+ 

Singu/ar Sycctfior cannot purſue Regiſtration of x 
Bond made 00 his Moth, but vis ordanaria, Crich- 
toy, 584. and may charge upon general Letrers upon 
his Authors Decreet - Afton, withour Tran(- 
ferring, though nor Aſſigned thereto, Guthrie, 798 

Siſters ſucceeding as Helrs,the eldeſt has right co 
the cuſtody of the Writs, though the younger has 2 
right co two Siſters parts, Dexholns, 858. vid; Heirs 
porrtioners. 

SlaugbierAdvocat from aBaron Court to the Lords, 
and remſtted ro the Juſtice General,or Secret Coun- 
cil, Baron of Brxghtoun, 413+ vid: Advocation,Bond 

ranted not to purſue a ter and Adultery ſus 

d, E: Murray, 483» 

Society the Partners therelo lyable only as they 
ſubſcribed the Contract, L: Lemingtonn, 620, 

In ſulidzm Provoſt of Inverneſs, $55. vid: Intro- 
Mecttors. 

Solxtis vid: payment and uſc of omen ; how 
alixd pro alio ſolvi poteft, vid: Vittual. : 

ons 
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Sons begotten of ones Body not extended to Oyes 
born of the Daughter, Ls: Carribill, 115. vid; Impro- 
bation, vid: Obildgment. 

Spxilzie preſcribes withlo three years, noleſs pur- 
ſued, Herring, Li. but may be reſtrifted to wro 
mrromifſion, Daxmure,ntg. the quantities and pr 
muft be proven by che- Purſucrs Oach of credulity, 
even though he ſhould prove the ſame by Witneſſes, 
Lo: Blentyre,68. and though he prove one Article by 
Wirneſſes,he will be allowed to prove the reft by his 
Outh, Brown, 356. 

Poſleilion is a ſufficient Thle in Spullzle,and the 
Purſucr has Jurameninm in Litem, Ruſſel, 228. Spuilzic 
ſuſtained upon a Tack, if the Duty was therein Dil- 
charged, Roſs, 265, and notwithſtanding of a Dilpoſi- 
tlon for Relief, if Incromerted with before diftreſs,or 
the Term of payment, Kirkwood, 686. 

Spuilzie of Teinds Kleided by payment of the old 
Duty, E: Linlithgow, 271. = by an exception of 
payment ro the Maſter, vid: Tennent. Spuilzle of 
Corne, Sutiziued againft one who had not aRually 
committed the Spuilzie, bur reſer the ſame, E: Rox- 
burgh, 334 how Sultalned againſt a Tack(-man of 
_— vid; Telnds. . 

Meſſenger nding » Letters weropgouſly 
raiſed, not Iyable ro ny et Scot, 353- Othcer 
poynding, notwirhſtandlng a party compears and 
makes Faith the Goods are his, \s lyable In a Spuilzic 
Brown, 537. 

Spoliatys ante omni« oft reſtituendas, though bis 
Title be null, La: Rentonn, 456. Spullzie without 
violence not (aftained, Aliſon, y84. nor of a Horſe 
carrying Thiried Corns to another Milo, Menzies, 743 
Spullzic of Teind- fiſh, vid; uſe of payment, 

Stante Ma'ri*anio, vid: Wife, vid: Oath. 

Stee/bow-g004s rnay be poynded for the Tennents 
Debt, ſwnbul, 151. comes onder ſingle Eichear, 
Lawſon, 406. and if there be no Tack, the Tennent 
Is forced rodeliver them at the next Term after the 
Cropt is ſcparar, Viſc, of Belbaven,8 53.che Offpring, 
& Brood thereof is of the (ame nature,and pertains 
to the Executors, La: weſimairland, 863. fo Stecl- 
bow Corn and Straw belongs to the mzDandaſs, 889. 

Stent, vid: Kirk. vid: Miniſter. 

Stipends, vid: Horning. vid; Miniſter. vid: Ge- 
neral Letters. vid: Wodlet. vid: Teinds. 
Stipnlatio alters ſaflavalld,albcirthe party be neither 
preſent,nor knows any thing chereof,L: Kentoun,720 

Stranger dwelling out of the Countrey 4x/ms re» 
manindi, t h a $cotsman, how puriked in Scot= 
land, vid; vid: Aſſignation. vid'Twor Darive. 
Sutiained though an Exgli(bnan, &: the Purſner dwelt 
In Berwick,and the Defender at Londen ——_ 
Executiov, whep he ſhould come to Scotland, and &- 
gainſt his goods there, Muirhead, 435. the contrair, 
Collonel Brogs Heir, 884. as allo a Reduttion of a 
Decreet = aStranger ſuſtained, thePuriver pro» 
ducing a Prucuratory cam proceſſu, Paterſon, 474. an 
EngliſbBond ordained to be put roKxecurion againſt 
the Debitors goods In Scotland, Denglals, 85g, 

Swbmiſſion by two Nortars and three Witneſſes, 
ſufialned the blank on the back, ſubſcribed by 
fire Whtnc ſſes, Fairies, 159. ro the King 
does not prejudge the Lord of Ereftion of hiv Ca- 
ſuailtlcs, Medio tempore, Rule, 645-vid: General Claule. 
vid: Decrect Arbitral, vid: Minor. - 

Subſcription of a Writ elelded by zhe Purſzers Oath, 
that -a Clauſe therein was not red to him ac the 
Subſcribing, Schaw, 241+ Subſ ea wanting Wit. 
nefſes muſt be Improven,and 
Stranger of Middlebargh, 243. Writs of 
muft be Subſcribed by two Nottars , and four Wit- 
neſſes, Lockit, 315 pa 9 

Subſcriptions cannot. be tryed or Iknproven befoce 
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the Commlſſats, Reid, 405. Diſpofirion/by a Wife 
of ber Liferems co the Heirs of Marriage Subſcribed 


by one Nottar Suſtained, Nishtt, 545. Bond Subs 
ſcribed by two Initial Letters before Wirneſſes fu= 


ſtained, Hevſtoan, 595. whhour Wirtnefles ſupplicd 
by hivOath, Barvexs Dutchman, 566. 

Subſcription by four Debirors nor Suſtained with- 
out Witneſſes, Ranbir, 67 r. unleſs both the Debt 
and Subſcription he referred to their Onch, 16id:the 
like where the Debt was but bur ſeven years old, 
Caſſinbro, 702. Subſcription of s Contrat by -rwo 
Nottars and four Witneſſes, but got at one times 
found null, Cow, 681. 

The like in an Aifignation, Jobnſton, 912. Bond 
Subſcribed by two Wimefles not inſert, Suftained, 
Hume, 723. Diſpoſition of a Tennent ro his Maſter 
of goods worth goo Merks fuftalned,albelt Subicrib- 
ed only by one Netrar, Sxtor, 18 

And a Writ Subſcribed by two Notrars and four 
Witneſſes (uſtained , albeit rhe party could Weir, 
Veitch, 825. as alſo a Contra of Mar riage, though 
ſubſcribed only by one Notrar, becauſe Marrhage fol- 
lowed therevpon, Leckbert, 832. vid : Decreer, 
vid: Obligation &c. 

Subſidiary aRion againſt a Magiftrar, both Letters 
of Caption and Horning muſi be produced as a Title 
therein, B:B: Kilrinay, 139. |t needynor be Transfer+ 
red agzloft the Heir of the Debiror, Dumber, 917. 
Kleided by a proteQtion, though conditional, it the 
Debiror payed his Annualrents, Paterſon, 182, vid? 
Cw vid: Baillies, vid; Magifirats, vid- Prifon- 
&, Oc 

Subſticate in a Bond, if preferred tothe Heirs and 
Execucors of the Deſun, Fat, 1575. he may Charge 
ſor the Money after the principal Partic Creditor ts 
dead, Krith, 721. vid: Service, 

Sub-tach a ſufficient Thie till the principal Tack 
be produced in procefiu, L: Steell, 18, a Subrack(- 
man brooking per tacaten relecationtm, cannot be ly- 
able io Spellzic, ri/1 che principal Tack be expyred, 
Doxglaſs, 193. Sub-tack does not fall 'n 
vpon Reduttion of the principal Tack, E: Galloway 
245. though Inhibltion be uſed agaioſtthe Subrack(- 
man before Declarator of Failzle, 1bid. 

Subvaſſal. vid: Vaſlal. 

Succeeding into the Vice ofa party removed, can- 
_ quarrel the Maſter or his Authors Right, L: Hant- 
hill, 61. p02 

Succeſior titzls lucrative afſollzied, becauſe hls 
Right was Reduced, without neceffiy ro Renounce, 
Kinnier, 663. though he get Money to ravifie the Ke» 
duQlon,$treton,991. ſhe may beconveencd and De- 
cerned in ſolidam, bur nor as Helr,or Helr, 
if there be more Sifters, Ore, 50g. 
Sifters as accordy » wee. 


ver- 
fal Succeſſor , whew the Soo of the figft js living, 


Crawſard, 534: The CM SEISITIES 
Lands to the Son, who the ſazie with hb 
own Tocher, and renuncing all-other benefir, does 
not make him Succeſſor, 2itsls lucrative Kc. Comtia, 
$22. , . 
But the Father Infeſring the Son in Liferene, «ad 
the Oye In Fee; makes bim Succefior 1its/s lacrative 


-&0* Forbes and Fullartoun, $07; bur Sexfin apor a 
, prior Comratt of Ma 
A Bond by the Sony be: 


will not, Lignon, 929. 


ver wa) ts bis Provi 
h1m;found to prove. 
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cbal, 15- Surmmbns of Declarator of Liferent being 
general of all and ſundry Lands In favours of a Sub- 
je& not ſuſtained, L: Muchal, 3. at the Superiors 
Inſiance abjdes no Continuation, Viſc: Stor month, 165. 
and l4execuie upon 21 dayes, L:Rentonn, 748. 

In at Improbation all and ſundryWrirs in General 
may be called for, bur in an Incident they mul} be 
ſpecifict Lybelled, E: Mar, 54.Sommons confiftiog in 

«fteabides Continuation, Stxart,4 2-10 If oor Inſtanc- 
y proven,or that they are not priviledged, Mower, 
133- of proven by Oath; except forthcomings, Pur- 
ves,375.and priviledged ations, Bei{lze,q01.vid:Ad- 
judicai1on. vid: Allment. 

Summons iuliained upon an Afſignation of a po- 
fterior date, relailng to a prior that was Joſt, Scot, 
206. Summons for Delivery, though the thing bc 
produced, mult abide cons the reſt of the 
Defcnders not compearing, Kyr, 269. 

Sammons paſt from does not ſo much as put an Ex- 
ecutor in Male fide to pay to another, Reco-brad,87+ 
Summons may be Eiked, Mended and Altered i» 
Subſtentialibss, whthout a new Citation, Hume, 706. 
Summons once caſten, rhe Detenders may be again 
-— vo upon a Copy off the Signer, L: Renton, 
14%. 

Summons for bygone Tack-dutles, and finding Cau- 
tlon, ſuſtained eapon fix dayes Citation, Scot, 845. 
Summons of violent profits withour a priviledge, a+ 
blides Cootiouztion, Ha/pland, 893- 

Sundey is nota lawful Day to Execute Lerrers of 
Poynding, &c. Mortimer, 16. nor Caption, Kachel- 
let, 382. 

Superior, due a years Rent for Entry of a Com» 
Pryier, if it be nor an Annualrent, Renſey, 23. and 
needs not Tofeft him, unleſs he ſhew his Debitor 1s 
Infett, or appearand Heir, 1þid: neither co Infett up- 
on a Retour, till the Reroared Maills during che 
Non-entry be payed, L: Covingtonn, 68. 

The Fcu dutics and Caſvalitics belong to the Im- 
mediat Superior, though he refuſe to Infeft his Vaſ- 
ſal, $:&þ, $49.except only the Non-eniry, Hey 633. 
how the mediat Superior may be Charged to receive 
« Sub» Vaſſal; L: Capringtonn, 142+ nor decided, it a 
Superlor of Ward-lands can be lled ro Enter & 
Compryler during his Vaſſils Mioority, k: Coving= 
toxn, 679. 

Superior Im the Entry muſt defalk what burden by 
Infefrments Is upon the Lands to which he bimſclf 
has conſented, Beird, 686. and allow what Maills & 
Duties he himſelf has intromerted with, though by 
vertue of another Right, Bleck, 668. pelther docs 
the Superior fall more nor the Lends payed to the 
Vaſſal, albeit ſub: fcucd for a Feu Daty withour: his 
conſent, L: Monhtoun, 5055 

S»perior compelled.to enter a Compryler,iz cru 
Yebellionis, 'Coman's 80g. albeit the bygone! Fen» 
duties be unpayed,” 155d: and albeit the Debtor was 
never Infefr, only a Decreet againſt the Su- 
perior to Iofefr him, Paterſon, 844 Bur the Annu- 
alrenr of the Sum Compryſed,i» not enough, except 
nothing be Compryſed but an Anowairenr, Ibid:nej- 
ther |s the Feu duty of the Sub-vaſſal enough, Lo: 

Superior how compelled to enter an Helr of Ward- 
lands, without payment of the fullDutles for the Non- 
entry, Peebles,q 85. how the DireRor of the Chancery 
may be compelled, Stark, 549. « Superfor por bound 
ro enter aComprylerlf be offer to pay him hls prin- 
clpal Annualrent and Expences, wid: Compryſing. . 

How a Superſor —— r may _—_ 
ſelf, licant, 919. rats my be com- 

we enter. Vaſlals withio Burgh, vid: Burgh. 

r cangot intromet wich 'the Mallls and-Du- 
tics of his Vaſſals Lands, though Rebel before Decla- 


on 
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rator, Hemilton, 792, 

Superior compelled ro enter a Compryler, though 
he be Proprietar Salvo jure, Scot Bog- but will get a 
whole years Duty, though the Lands be Liferented 
ſuperceeding the payment totheLilerenter 1Deceale, 
Ibid. and will be compelled though he has received 
other Compryſers already, Ferguſon, 358. and if 
they be equal in Diligence, he may preter the Debi. 
tors Son,1bzd: from whom he receives but one years 
Duty amongſt them all, Lo: Berth wick &c. 39 2. Su. 

rior not bound to Infefrt a Compryier, unleſs he 

w his Author was Infeft, Grent, 426. nor a Com- 
pryſers Afſigney, unleſs Judicial, Colmſlir, 436. 

Superior, though he may be-Charged to carer to 
the Superfority within fourty dayes, yet nor com- 
pelled ro enter one, to whom h1s Vaſlal is obliged 
ro give Infeſrment of Anoualrent ouc of the Land, 
Toung,q474+ A Superior may either poynd the ground 
or Charge a ſingularSucceſſor perſonally,for paymenc 
of the Feu Duties due to him, Mencrief, $32. 

Suſpenſion no Warrant to pur at Liberty without a 
Charge, Gemmil, 201. Reaſons of Suſpenſion being 
in jafls, will be allowed one Term to prove, Ker, 98, 
ſometimes moſt be inſtanily proven, Stevinſon, 100, 
One perſon bound cenjundlt) & (everal|y ,f ſuipend- 
Ing,hinders not the other ro ſuſpend, notwichftand- 
Ing the firtt Suſpenſion be undiicuſſed, Brown, 210. 

A New Cantioner in a Suſpenſion how found, Re- 
dicks, 626 Decteers Suſpended, and nor the Preceprt 
only, muſt be produced for a Charge, Dickſon, 257, 
Decreet is ſors taken away by a Suſpenſion, Kennedy, 
331. A reaſon of a viper fron being admitted ro 
probation,and the Term Citcumduced, not received 
in a ſecond Suſpenſion, vid: Excepilon. The con- 
trair, Hume; 642. 

Such Reaſons a5 requires probation, are only re- 
celvable by way of Reduttion,'L: Fohnſton, $11. But 
all Reaſons ought ro be loftantly verificd , Stir» 
ling, 802. Suſpenſion of a Dicreert for poynd- 
ing the Ground for the laſt year, Suſpends ali pre- 
ccedlogs, Bruntfield, 733. Suſpenſion hinders not & 
forchcoming Declaratorie, Stirling, 888.vid: Baillics. 
vid. Minority, 


T, 
TY no Title againſt a Spullzle,the Serter dying 
before Entry, Gaits , 4- and fetr by a Minor 
with conſent of his Curators, will not defend the 
Curator in a Renoving, chough in Poſſeſſion by iol- 
lerance of the Tackſman, Lo: BeYgany, 5. 

Tack of Rental is null, ff Relocart i a Subrackſman, 
though he offcr to Repone, Boner, 35. and thoagh ir 
carry a power to In+pur,or out-purt Tenoen's,it can- 
not beAſſigned in whole or in ,L:Crdigirwallact, 
60. unleſs expreſs mcntion be mode of Aſſigneys 
therein, Rettra9,45. 

Tacks belong to the Gederal Heir, Cranfloun, 74+ 
end being Reduced, rhe Sub- Tack falls in Conſe- 
quence, E: wigtonn. 94.and the Tacki-man after In» 
hibicion Is male fidti pofeſior, Ibid: A Tack wanting an 
Entry is null,buc conferred to a year before thedate, 
ſuſtained, as being bur an informality, Mir; 137- 

Tack of Telnds iuſtained without the content of 
the Biſhop or his Chaprer, Hope, 144: 40d a Tack ſet 

an Inferior beoeficed per (ory for five years after 
bls Death, notwwkthfianding the AR of Parliament, 
1619. vid. Bond.. A Tack wanting an 1fh not fu= 
ſtained, Hamilton, 186; ) , 

Tach (ct by a Wife who had no Right, with conſent 
of ber Husband, fuſtaſned againſi-ber In a Removing, 
upon 2 ſaperrenient Right, La: Kilbirnie, 213. Tock 
with « Diſcharge of the Duty, nor ſuftsjoed againſt « 
ſingular Sacceſlor; Rojs, 266. Tack wherein the Duty 


k ordained to be payed to a Creditor, and accor- 


dingly io poſſcffion efteudl ageioſt a Compryler, 


Samnt!, 
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Samntl, 291. Secxs, if the Tack be Setr after Com- 
pry fing of che Lands from the Serrer, nor admitted 
co come in peri paſſe therewith, L. Ley, 290, 

Tack to a Father and Son,the longeſt liver of thera 
two, divides <qually. berwixt them, while living, 
and accreſces to the Surviver, Lidderdale, 298. Tack 
wich the tieft Poſleiſion, preferred to a prior Tack, 
Mcmillan, 299. Secus,\f the prior, was ever clad with 
Polieſſon, L. Baivenit, 340+ 

Tach of Teinds, or any part of a Forcſault E- 
Nate, talls with the Foretaulture, though for one- 
rous Caulics, when the perſon bs Re-abilirate, Staert, 
301. Compryſing before a Tack be clad with Pol- 
leſſion , preferred, if Infeft, wallace, 3079. Long 
Tacks of Lands and Teinds, comes not wader Lands 
apd Hcrerages Conqueſt during the Mar: tage, though 
in favcurs of a Wife, La. Damſermling, 359» 

Tack before Denounclailon preferred tothe Com- 
pryſer, Blackburn, 370. Tack clad with Poſiciſhon, 
preferred ro a poſie:Ior Annualrent, though for Im- 
plement of a Contract of Marriage prior thereto, 
La. Ednem, 393. Tack cnding at Maritinmaſs, the 
Warving to remove may be before Whitſunda), Inglis, 
409. Tack after Decounciation, though the Party 
be wcIther Babkrupt nor Iohibired, the Compryſer 
preferred thereto, Blaickburn, 427- 

Tach being Reduced with the Serters Right, doth 
not convaleice tothe Heir and hls Wife, acquiring a 
{vupervenient Right, but rhe Liferentcr preferred 
upon a Right from her Hazbands Author, La. Berth» 
wick, 432. Tack withour a Clauſe, to In- put, and 
outeput Tenneors, a (ufficient Tule Ina Removing, 
L. Gallowſhtiils, 436. 

Tack of L:nds perralning ro a Deanry,Sett with- 
out conſent of the Biſhop and Chapter, found null, 
and not to extinguiſh che Kcclefiaftick Dignity, 
though morcified ro a Colledge, the Col.of Aberdene, 
443- A iccond Tack(man may Remove a firſt, whoſe 
Tack Is explred, although his Entry be conferred to 
the Serters deaihyſecas in Eccleſiaſticis, Dumber, g46. 
_ will not be heard to quarrel his Maſters Right, 

id. 

Tech wanting a Duty,though in place of a Wod. 
ſec, norſuſtalined, Keith, 448. Tackimen how com. 


pelled ro find Caution, vide. Caution. Tack vidar: 


ip the Body, though not ſubſcribed on the Marglne, 
ſuſtained, Oliphant, 492. and Sett during liferlme, 
needs no time ofKntry,ic being underſtood from the 
date, ibid, 

Tech to a Patty and his Helrs Male, for ewo ploe« 
teen years, the firft in the Tack aſſigning it with 
reſervation of his own Lifercnt,and thereafrer Com» 
priſed from the Hclr Malc 3 the Compriſer In Pol- 
leijion was preferred to the Aﬀigneys Roſs, $24. 
Tack by a Compryſer for 40 ſhilllogs of Tack-ducy, 
excludes the Heretor, vid. Liferent, 

Tack with 10 years Poſleflion taken away by a 
R. ply 10 a Removing, E. Merſbal,664, Tack elder 
than go years, wanting Ifhyyet the Tackſman being 
jo poiſe(ſon, may purſuc Warrandice if Re | 
ia which ocicher he doreer nor hls Heir can obj 
that nallity, though a ſingular. Succeflor might, 


Crighton, 600+ . .. | 
Tech of Teind-fiſh Set by a Bi nexphod, 
ſecond Tack thereof way be reduced by the p3 
| \ enile a 


whole 


ired,. bls Sub- Tacks, 
og of che Tackſmen, 


as brulking per tacitam relocationes, becauſe not 
aRual pohetlor, La. Lewriſtoas, 627, Tackiman 
compelled to find Caution to the Heretor, of to Re- 
move without Warning, Carnegie, 18, The like 
In a-Tackimans Wife, Fiſher, 642; 

Tach after the Redemption of a Wodſet, where» 
upon Infcfiment did not follow,noc ſaftained againſt 
a ſingular Succeſſor, Hamilton; 651. Yet a; Tack 
contaiving ad obligmeor ro receive the Tackiman 
kludly Tennent after expiring thereof, dui g his 
—_ ſuſtained agaioſt- a Compriſer, Gordon, 

5g. 

- Tackſman accepting of a poſterior Right of Wod- 
ſer, doth not extinguiſh his Tack, but he may recur 
thereto, If the Wodſet be reduced, L. Leſmore, 540. 
Bur a Tack Sectr for payment of Creditors nomine. 
tim expreſt, will nor exclude a Comprlicr, Moriſon, 
780. A Tackſman puriged to enter, and labour the 
Ground, L. Kendiferrd, $2. 

Tech during liferime may be Aſſigned, though 
neither Helrs oor Aſigneys be expreſi therein, Hume, 
832. Tack with 40 years Poſſeflicn (uſtalned agaioft 
a Spuilzie, without necefficy of alledging or pro- 
ducing the Authors Right, Biſhop of Edinbuwgh, 
814, Where diminution of the Kental Is-nor receives 
able by way of cxception, jbid. Till a Tack be in 
Writ, there is locus pexitentie, even alter wo yeirs 
Polleſfion, Keith, $16. Tack to the Husband and 
the, Wife, the longeſt liver of them two, pertains 
- the Wife, if ſhe ſurvive, and not 10 the Heir, Hume 

256+ 

Tailzie by way of Contra&, cannot be broken 
without conlent of bothyſtcss in (impleTallzies, Sharp 
$$3- and is not nadam pattums Ibid: but hinders not 
the Contracters.to Scli cr Annailzie, 1id:and Dram- 

ond $15. and one parties contraveening,ls no rea» 

to repone the other, and reduce the Contract, 
Hume, 906, 

TalyiatMoneyis to be repay'd according to the cur- 
reqtrae che crime of che purſuit, E: Linlithgew, s 5. 

oo vid; Removing. vid: King. vid; Cham- 

rlaio, 

Taxative; vid: Clauſe. 

Trinds Rentalled or valued, iffromerted with af- 
ter Inhibirion, nor of the nature of Spuiizle, Gordon, 
24+ but a Tackſman entring thereto without wars 
raodice is lyable Ina Spuilzle, Neſmith,337. a Wife 
provided to the Terce of all Lands and Hererages, 

ludes the Teinds, La: Dumſermiing, 344- 

| Tennents having payed Stock and Telind to 
their Maſter after Ciration , 


miſſion, Douglas, 


be af po lony owed 


, $ it o : . 


-p#y: Charge w 


$ p10 rats 

Tack{men and'hls r Succefſors 
to the Lands , bus — thele tr” == 
2 ars 


40 To 
Parſon of Strabroch, 689, Teinds pays no Multures, 
L: Inerweek, 97 1. 

Vicctrage Teinds and dtcime incluſe, vid: Clauſe. 
vid: Miniſter. Commiſſion for Valuation of Teinds, 
though Liferenters have the benefir thereof, yet Ken- 
tallers have nor, L: Heeſilbead, 881, 

Tenor of a Bond granted by a Defun@ not ſuftained, 
wirhour calling the Kxecutors,and how proven, Ham- 
mermen InGleſgow, 354-prover byCircumftances rc= 
fercd to the parciesOath,but theTenor of rea[Rights 
will nor be (uftained withoutAdminicles InWric, Lo: 
Frendraught, 8 19.2 proving the Tenor ofa Charter 
may be purſued at any perſonsinftance who Is Iofefr 
In theLands,or hes a perſonal Oblidgment to be In- 
feſt, Mr: of Zedburgh,z45. 

Tennent compelled ro enter to Poſſeſſion, conform 
to his Tack, L: Rendiſerrd, $2. a Moveable Tennent 
may be Whrneſy to his Landlord ins Burgh Royal, 
Watſen, 64.a0d may give over hts Houſe before Mer- 
tinmaſs, alſwell & whirſandey, and be Removed la 
like manner, Kyr, 75. 

Tenxents Corns, Cettel and other Goods, though 
taken off the Ground, are Hypothecat to the Matter 
for his years Rent, La: Dww, 125. and'the buyer fn 
s publick Mercer I: lyable therefore, Hey, 886. Ten- 
nents having once made hawſul payment to anArreſt- 
er, cannot be thereafrer poynded, Gr, 199. 

Tennent admitted to defend a Spullzle of Teinds 
upon thelr Maſters Right, vid: - Tennent 
purſued for Malls and Durles, allcdging payment to 
his Maſter before the year controverted,this Kleided 
by this afilwer, that payment was made two yeerybe- 
fore _—_ RY to His SR > be; 
admitred to the Purſuers probarton, Potterfielayggy, 

Tennent bout in a Bond with hls Maſteryfor - +44 
metit of a yearly Abnualrent, to be'allowed-to him 
in his Duty, was found a perſona! Oblidgment, which 
conld not affc& a Compryſer, yet the Tettenr de + 
clared only lyable in fingle payment. Cochran, 42 5. 
Tennent lyeble te his Maſter for Daminage and late- 
rereſt, in his unufudl Laboutleg of the Ground, L: 
Haeddo, 669. ”— an 

Tennent raking Land,and ts enter there- 
tO, or fo pay a yEars; P tained In the Alrer- 
native, though there be Loca penitemine, as to the 
Bergain, Sheen, 344, «ba 4 

Ter:e is by a Briev6 and Service, Cuntinghane; 1 7h 
whereto the ReliRt mui be-Served ard K ? 
Tennents, 1 $4. add will be preferred ro the Mailly arid 
Dutles thereof, fince her Hut baeids decenſe, before 
the Heretor, Tetinents of Eafibev/ts, $17. and to the 
Terms Maills, before which the-Defent died, be- 
fore ejther his Helrs of Exccutors, Did: & La:Dim- 
fjermling, 3361 and way tethove ftolk the Tette, 


though the Poſſeffors brulk pro FAdIvVIF, 330; 
Ntrcty has mo Uſuts a third bf Few-durles; due 
fo her Huzbend 43 , Lit Dinſerwling, $44. 


but to her Texte of Tefnds, 1h5d4n0t ro a Tefce f 
Coals, [ rs het propurins -- L.4 Lemningtonn, 
346. Tercer pi me hor 
ad bur tier (efivanedr of K and necds not 
che > 1 

Tr cer 'Service (3 (ufficient i 
tles, itcli& vf Pehted, 620. 00 te altowe 
for perots, for gather ap ofthe Tefes, wit the 
othet ewo parts; Ld: Rn 


—— Bond ia 
Lt Lawifloun, 164.” 


4 

Terce of aria prej 
Ld enclade het, Peitch, f9K. 
rhe Money payed upon the Redemption, Murray, 
no g 1% v *g's «+ 4 4 
Im of paymitnt nor being cole, nefcher Sams 
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mons vor Decreet, or other Diligence can follow 
thereupon, #ood, 106. 

Teſtament Dative of a Father, with a tripartite 
divifion, becauſe of a Poſtbzmas, Sibbeld, 75. and 
becauſe there is a Balrn living, either of a firſt or 
ſecond Marriage, unleſs otherwayes provided, Cheps 
man, $91. Teftamenr our of rhe Countrey upon He- 
retables, nor ſuſtained, Collonel Henderſoxs Chile 
dren, 88: 

A Teſtament \n Scotland and Confirmed inEngland; 
not ſuſtained, Kob; 831. but In Moveables ſuttalned 
agalnſt a Deblror in Scotlend, Lewſen, 297. How a 
Teſtamenr may be Advocet, vid; Advocatian, 

Teſtament Darive «d omiſſe.\ufhcient ro purſue with. 
out produttion of the Decreer Dative, Daff, 581, 
_ Dative of an Execuror Creditor Confirms 
ed, Reduced at the Inſtance of the nearcft of Kln, 
—— _g $86. Teftament Homologet, vid; Homo 

on, 

Tefiimoniel, vid: Kirk-Scſhon. 

Thirladge nmarally of Lands lying within one Ba- 
roty, withour any A& or Confiiturton, and a Fey 
for # Duty pro omni «lis onere,if ir bear not cxm Me- 
lnidinis & Multuris, Liberats not, Li Newliſtonn, 
454. Ufe and Cuſtom ro goto rhe Kings Miln,and to 
pay Mulrtures ſufficient ro Conflitute a Thirladge, bur 
nor fo to private perſons, Dog, 749- 

Thirladge of all Corns In- brought, thar ſhould be 
grund, ' how inrerprer, L: Paughtoun, 758. Infeft. 
ment of Lands with a Thirladge, and thereefter re- 
ſigned for new Infefrment cuw Melendinis, the firſt 
Infefement preferred, Rowan, 858. vid; Nulliry, 

Thirladge wuſt be expicfly Confiirute, & not by a&ts 
of Courr, Decreers;nor fourty years Poſſ: (ſon, Deag= 
las; 2, yer miy be conſtfrure by aft old Indenture, 
Mchemrie, 192. Thirkdge of all Cores tholling Fire 
and Water,cxtended to all Corns Killed and Coblcd, 
& how extended ay to others, Cuthbert $40, 

Titles'vf Honexr muy be Acquired by uſe and cu= 
ſism, als weft as by Ere&fhon, and goes to Heirs be+ 
mule, als well as Malc, Oliphant, 685. and cannot 
be Diſponed without the King's conſent, though the 
Dilpofition ſaffictently denudes the Granter, Ibid. 

Titles 16 one Sttnmons conjoyned, preferr'd to a 
ATI ptior in Diligence, Hel#bxr ton, 52, 
but if poſterfor ts theLybel,noc valid ro purſue there» 
uþon, Stevinſen, 55. 

Titwlar how he may Infefe himfelf , Supplicent, 
719, 

Totber returns to the Father or Mother Contradter 
If thelr Deoghter die withio year and day after Mar« 
risge;without Children, King, 309. Tocher provid. 
cd ro be tha $7 Land, of Annualrent, by 
advice of the $ Father,and the Wife's Good- 
dame, ſhe was found to have right to che Liferent 
thereof,though ſufficiently provided by her Contra, 
ad the Hrlr he4 'noching, Nisber, 370. 

Tollerance from a Renraller (uflained 23 ſufficient 
dgaibft « Removing, bur only probable ſcripts, Lt, 
CE rnd from a Compriſer, Mitchel- 

#, $9$- A " ; 

Town-Cltrþ ris Member of Curt, L.promiangrigy 
99. yer a Town-Clerks (ub>ſcripiloo will oblldge the 
M ? Pethlry ef £ $ . 
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ciring the principal Party, Bexnetyne Donatar, 350» 
Of a Gifr and Declararor,vid. Donarar. Of a Decrcet 
of Poynding the Ground, in the He3fs or Executors 
of the Detun& Afﬀiv?, but needs noc raſſove, L. 
Belmanno, 471- Ot Decreets of T.iferioi Courts before 
no other Interior Courts bur thetnlelves, Lidaet, 
124 Ot the Avall of « Marriage agaloft a third ap- 
pearand Heir, wid. Marriage, and of Removing at 
the Inftance of a general Heir, L. Corgbie, 83S. 

Transferring neceſſary againſt the Vairy for his 
inrereft in a forthcoming, Themſes, 51. Nor agalnft 
Bafſljes and Magifirars (vcceeding it the Office, L. 
Dramlengrig. 97. Nor of « + ledged Summons, 
Winrem. 242. Nor of ah AR of Litl-conteſtatlon 
ar an Ex-cutors inſtance co the Defun&s Executor 
Aﬀive, Duke of Lennox, 279. Nor agaloft a Judge 
and Clerk, and ſuch perſons as are only called for 
thefr Inrereft, Hay, 925: 

Trarſiction, vid. Perficon. 

Traujumpt of a Scafin, Herpringle, 49. Of an old 
Inftromenr,L. Corsbit, 550. A Vaſlal cannot puriue 
x Superſor for a I ravtumpr,though he be his author, 
L. Blachader, 40» 

Truſt of an Aiſignation ſound probable by Wit= 
neſſes, La, Stenipath, 141% 

Turpis canſa, vid Acuitrerys 


Tutor not |yable for diligence agairt Debitors not | 


folvendo, watſon, 45, And the Huplils maintenance 
afrerTutory allowea blm,;bid. be cannor quarrel his 
Pupllls Tirle agalnfi timiclf, Stevinſon, 56. Cannot 
tranſaR the Office, by ſubmitring or otherways, Rav= 
ſay, 149+ But way corſtiimie 3 FaQtor, Muſbet,378. 
Nor Athgn thelr Pup.I1s Debrs ro thelr own Credl- 
tors, vid. Aﬀegnation. Nor take the Glit of his Pu- 
pills Wird ro hls own vie, Dubitatyr, KL Kothes, 
420. Neither can he quarrel his Pupils Right, 
vor defend himſelf upon a Right acquired,ever be = 
fore the Tutory, Stevinſsn, $6. 

Tutors are not lyable for Annualrents yearly, Ne- 
ſmith, 465. bur lyable for Anovalrent, thoogh di(> 
charge vy the Liferctrer, as eccreicing io the Pi = 

it, #bite, 433 And a Turiix Tefiamentar, lyable 
fn Annualreat for Money , \nrrometted with af= 
ter her ſecond Marriage, Vallange, $31- 

Tutors may purive their Yopills durante cxratela, 
Lo. Bergente, $65. They renouncing their Office, 
La. S:@nibill, 185. Which they cannot rerurn to, 
Cempbel, 304. & Father may be Tutor to his Naty- 
ral Son, L. Texch. 126. How lyable for Annualepr 
to their Pupills. Gelamen 168. and Hamilton, 379. 
and Davidſon, 7©5, they may be cited generally, 
E. Kinghorn, 189. How lyable for Commiſſion and 
Om fo0,Commiiſer of Durkeld, 333. Are lyable in 
folidum, though Decerned pro 7414, Somttr, 407+ and 
Davidſon, 705. And _—_— purſued for Compt 
and Reckoning before the Commiſſars, Horſburgh, 
420. Their Accomprs may be quarrelled inter annos 
stiles, atrer Decreet of Kxoperation againſt the Mi- 
nor 20d his Curators, Stuart, 863. 

Tutor Teftamentar preferred to a Dative, after fix 

ears lying out , though Curator 10 the Heir, and 
A Tutor and. Curator to both Purſuer and Defen- 
det, Campbel, 304. Tutor preferred ro a Mother, 
in the cuftody of the Pupll}, though an Infavr, after 
her fecond Marriage, Gordon, 625. Though the 
Husband appointed her Tucrix during his tupille= 
rity;Stuert, $01. 

Tutor lawful preferred toa Dative, after he was 
«dmirrted, Ivins , 638. And though the Tutor was 
ſulpe& as neareſt Suc ceſſor ro the Fuplll, L. Lange 
ſhaw, 455. Becauſe ſhe loſes the Cffice aſter her (e- 
cond Marriage, Grant, $96. 

Tutor Dative to a Stranger purſuing in Scotland, 
Doxedſow, 322+ he muſt find Caution, Commilier 
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of Dankeld, 333- Tutorto an Idjot, belug thevears 
_ _ preterred 7 2 Datlve. Co/qubonn. 349. Tus 
nominat purſued to acc io 
prion mals ept or Recgouncey Muir 
Tutor nomtuar by 8 Goodfir to bis Ayes, till their 
—_— _ not hinder them tocbcoſe' Curr 
Ypers, 668. not accepih g ,, may Revuvce 

tough beth purivlng and defenomng as Tutor, bur 
without hls knowledge, Baird &c, 480. A Father 


_ being Tutor ro hls ©wo Child, not allow & to lift her 


Money without Camion, Geven, 690. 

P)- tutors lyableſes Io1rom (hon and Arc vuilrents 
Maxff 848. Tmors. and Curators reeedynot be Warn- 
ed in a Premonitlon, ge Derally, they being ſpecially 


called, L: Carnoufir 
Gn - < ay 1 47s. Tutor fb Law mutt fiod 


u. 

Un free Craſtſmey Ditcharged within Bi 
al, webfers in'#1r1viling, 36 , —_—— 

#1: mm of Lands diſcount ue, fs only by the Ki 
La' Borthwick, 416. but once Unite, bf Tra? 
mirred, though vor C:nfirned, Stxert, 263, and 
though they ly diſcovrigue, yet if under ore Juriſ- 
dition, vid Mrzfin. Bur Seafin to be taken at ore 
place by a Superior, withcur the King's Confirn ath- 
—_— = vallu, E: Galloway; 567 unleſs Corfiim« 
— m_ La: Borthwack, 790. and La. Blatrs: 

Wniverſal intromette? corveered, though 
an MR bu! nor Cet fined. roy 1 og 

Wnrverſal Legatar tas Right to the Detur &s a | 
part, and if the Te zment has no res” we te _ 
right to the whole Moveable, O/ifhanc, 219. and 
may —_ OIne; though there be Exe- 
cuiors Corfirmed, Biſſet,:79. uid; 1d: Exe» 
—_ EY 79.vid; Legataryvid: Exe» 

#n' verſity, vid: Charter. 

Wx/aws for ablevce in Baron Courts, ſhould not 
excced red pour. ds Scots, L.Brquben, 22.The like for 
_ ng 6" io Sherlfi-Ccurts, though cired 

: | wh 

os p loodwit, Crighten, 4c6. vid: Penalty, vid: 
tſe of payment of fewer Teird Bolls than formerly 

to a 1 ular, not ſuſſalned, though his Stipend was 

medified 10 ro more. SymMer, 525. Ule of payment 

of Telt:d-Fifh, vid: Teird. Nor luftained ag+-ofi a 

Spvilzie thereof, Dr»mmerd, 656. Ule of perwer:t 

vid: Services. vid: Multures, vid. Teirg-b fhes. Bi. 

—_ the fles, 569 u ep wary. to the Sox er}. 
rs Ceurr, at another place than j1 

Infefrment, Suirained, Inxes, 39, Te oy 


#ſwy ſulrajned, when one js ob!fdged ro p:y Eolls 


of Vidual over and above the ordivary A 
King's Advocat, 57. [dlvary Annualiene, 


V. 
V Accaxee,Decreers given be inferfor Courts In the 
rime thereof, roll; ſecas if this O' j &low be 
omitred in prime juſtentie, Mexwel; 4c6 Sheriffs 
may, and even poynd Intime of Tele, Sutor, 784- 
Vacua Poſiiſſie, Greenlaw, 103. 
Feet en vid: —_— 
«ſſal eay nor purſue hls Superlor for Tranſumpt 
of his Writs, L: Bla:hader, 40. Vaſſal Infeft cam j" 
r455;may cenveen hisTennenrs not obly for hisReves, 
but for curring of Greer-wood. Demifſnn,qh5 Perfs 
over by the Ligp.may vor ovly Compryſe the Kirg's 
Immediat Vaſtals Lands therefore, bur the % Viſe 
ſole, which will ouly catry their Feu-duries, but nor 
the foll Mallls, til? pfrer Ciratlon, Moncrief, fc, 823 
avs the King's V.flal can mike to 3vbelicin By h 
to prejudge the King, ibid. 
In Rem Prrſum, vid: Moor. 
Viccarage, vid: Teinds. vid: Minifſler. 
L Vie, 


* 04 
> 4 | 
U. 


' 


| 
' 


42 W. 

Viccers Manſe and Gleib diſcharged to be Feucd * 
vid: Feu. ' 

Vice ſacceeding therein, ſuſtained againſt him, 
againft whom Decreet of Removing Is obtained, L: 
Huntbil, 61. vid: Succeeding, vid: Violent profits. 
vid: Kjetion. 

Fiftzal aflizned for the Annualrent of Money al- 
lowed, though exceeding the ordinary Anoualrent, 
Cunninghant, 49. The Delivery thereof probable by 
Wieneſſcs,though Bond be given for the (ame, Biſſer, 
152. and though it tend to take away Writ, La: 4» 
berxeldie, 689, yet receipt of Vial only probable 
ſcripts vel juraments, upon the ſame reafon, Porteons, 


7. 
*riolens Profits how due afrer Decreet of Re= 
, Maſter of Zedburgh, $3. and by thoſe who 
ſucceeds in the Vice of thoſe Removed, but neither 
Violent Profits, nor ſucceeding in the Vice are 
comperent to the Heir withour Transferring, L: 
Drumlawig , 192. vid: Transferring. vid: Houſe- 
Malll, Violent Profits, though proven, the Purſuer 
ought to give his Oath of Credullty, Gladflanes, 
115. 

Fis metss ſuſtained, to reduce a Wodſer ſub= 
ſcribed by the Wife, without ſaying ſhe was compel- 
led, or the Recelver knowing any thing chereof,Caſ- 
fie, 634- vid: Bood. vid: Conlenr, yet a Bond grant- 
cd to a Robber, who fl:d with the Granter, and ſ4« 
ved his Life, ſuſtained, Grant, 892. vid: Metus caſe. 

Vitiation of a Writ will put the uſer thereof to 
approve, nelther will the Dcfender be obliged to 
Improve the ſame, Hepbary, 321. and Oliphant, 472. 
vid: Tack. 

Vitious intromiſſron purged by a ſubſcquent Gifc 
of Eſchcer, and general Declarator thercupon, Lot 
Fohnſton, 99 1: ſecus If rhe Gift be to the Rebels be- 
hove, vid: Gift of Richear. Virious Intromettors A(- 
figney only lyable in quantum, Pride, 540. vid: In- 
rrometror, 

Voluxtar, vid; Deeds. vid. Payment. 

Ww. 
Aird, vid: Priſoner. 

. Wakening cannot alter the Proceſs wakened, 
neicher can other parties be called for their incereſty 
therein, but muſt be ix ſtats que, L: Renton, 476. vid. 
— 

werd, vid: Marriage. 

werd Lends (etln Feu-ferm by the Heret6r,though 
null by A& of Parllement 1606. will exclude the 
Wardator from any thing but the Fev-duty pre= 
ceeding the date of hls Summons, Interrupting the 
Fevar, L: Ley, 290. Donatar of Ward will exclude 
ad Infefement of Anonalrent, and Poyndlng there- 
upon, though he be appearand Helr, ems, 440. 

ward falls nor, if any be ſtanding Infefe Confirm- 
ed by the Superior, and raken to be holden of the 
Superior, ſecxs if it be taken to hold of the Vaſſal, 
though Confirmed, La: Cathcart, 456. But if the [n. 
feſtment was taken without conſent, and the Seafin 
not Regiſtrar, rhough It hinder not Ward, yet the 
Nullity might be proponed, L:: Cathcart, 467. 

Warning how againſt aParty out of the Countrey, L: 
Faidownfide, 8. and L: Lit, 432+ A Compryler needs 
bo Warning agaloſt the Heretor his Debiror, E: Le- 
thian, 42. Warving not ſaftalned upon « Denuncla« 
tion without Compryſing, L: Lege, 150. Nor upon 
4odaycs before Cendiemes,whitſundgy being the legal 
Term, Ramſay, $50. 

warning not ſaftsined againſt a Tennent beforethe 
Liferenters deceaſc, Ardwell,645. Warning (uftained 
before the Expiring of a Tack, though Removing 
will nor, Fealis, 211. and before Sentence in the 
ReduRlon of an Heretable Right, L: Pitmedden, 306. 

wertixe (uftalned, though nox Txccurc againſt 


LOL 
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Tutors and Curators, vid: Removſog, muſt be Exe: © 


a 


La 


W. 


cute at the Paroch Kirk where the Lands ly, L; 
Drumqubaſiel, 392. though the Kitks be united, 2&4. 
wellz646.ſtcus within Burgh where irs only by Chalk- 


. Ing the Doors, Hert, 729, 


warning not neceſſary where the Land is ſer from 
Martizmaſs to Martinmaſs, Bruce, 400. Suſtalned at 
the inſtance of « Flar,though made by the Liſerenter, 
Ranſay,470. and to Remove a Son, the Father being 
warned, Hume, 486. ſuſtained upon an Infefttmenr 
poſterior thereto, Dalrymple, 659, and at an appear= 
and Heirs Inſtance, upon a Warcing uſcd by the Dez 
fun, K: Heddingtonn, 25 5. 

Warraendice of a prior Tack ſuſtained pon a poſte. 
rior Tackſmans Poſſefſion, though without Order of 
Low, Hamilton, $5. As alſo when the Puriner was 
not aftually troubled, but might be troubled in his 
Poſſeſſion, Lo: Frendraxght, 133. And betore Dilirchy 
ſaperceeding Execution, Se/mond, 553. 

Waryandice to free Lands of all Burdens which 
might affe& the ſame, extended only in quantam, 
really payed for Rellef thereof, Logan, 628. War- 
randice of a Rental exrended to relieve a Relic of 
Mlntfters Stipends, though duc by a publick Law, 
La. Cardyoſs, 976. 

warrandice not Inferred upon the Lands falling 
by negligence, - or by the upſeaſonableneſs of the 
Weather, La: Dannipadce, 802. Warrandice nor in. 
ferred upon a prior Tack, far inferior to the Avall 
of the Lands, La: Pitfirren, 447. nor extended ta 
ſupervenient Burden Impoled by Law, La:Dumſerm- 
ling, 519. 

wWerrandict (uſtalned tofree ConjunRfee-Lands,of 
Annualrents, Telnds, and Feu-dutles, becauſe ſpecifice 
ſo provided agaioft, La:aBalbrgne, 849. Iafeftment in 
Warrandice Lands, no impediment to poynd the 
Ground for a poſterior Anvualrepr,if before Diſtreſs, 
Fleming, 87 5+ 

Water being diverted, ordaip'd to be reſtor'd, with. 
out alledging any prejudice, Bennantyn; 130% 

wiſe purſuing the Txecuto's of her Husbang, for 
the half or third,and the Office if they refuſe, Stevin, 
19. and may Charge for Implement of her Contra 
without her Huzbands conſent, Merſbel, 40. and 
may purſue herFather In Law,and after his Deceaſe, 
her Husband as Helr ro him therefore, Inglis, 858. 

Fife can purſue none but the Defun&s Executors, 
nor the Debltors, Stevin, 19. Contratt of Marriage, 
whereby ſhe Diſpones all her Debts to her Husband 
and her other Hers, not decided, if it would import 
a Diviſion, L: Heſingtoun, $94. But in mobilibus 
decided thereafter inter croſdem, 617. 

A Bond giving the Huzband power to uplift the 
Annualrent, but nor the principal Sum, found to be 


conceived in favours of the Debitor, albcht the Wife 


conſented thereto, Goodman of Hynbir, 929. her 
conſenting to her Huzbands Teſtament, will nor pre- 
judge her of her own Third, Gxild, 43:but cooſent- 
ing to Poſſeſſion of her Liferent Lands, It will pre- 
judge her, ſo/zte, though ſhe did no Deed to pre= 
Judge her own Right, wine, 89. Bonds granted by 
the Wife after Contra and Proclamation, ſound 
null by way ofException, Scot,665.ſtcus if theProcla. 
mation be nor at her Pariſh Church, M*doxgel, 90. 
Wife and her Husband with her conſent may An» 
nailzic or Wodſer her Lands, ſecss, if the Securt- 
ty be otherwayes conceived, Greenlaw, 198. but 
can do no Deed to affe#t her part ofthe Moves 
ables, and the reaſon of difference, Matthew, 248. 
the may purſue for her Maintainance flonte Matrime- 
#is, vid: Aliment. and a Bond ſabſcribed with her 
Hus band, or alone,as prepeſite negotiis,will not make 
her lyable after hls Deceaſe, but only hls Kelrs and 
Txecutors, Porter, $61, 
| A 
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4 "iſe Married elther before the firſt or ſecond 
Ciration, the Husband muſt be called, and how the 
(ame is done, Beillie,z00, Wifes Oath refuſed in an 
Improbartlon, bei prejudice oft her Husband, 
Lt Rentonns Sg ls. 

»ifes Oath taken vpon)a Prowiſe,affeRs her goods 
aſcer the Marriage, Kyr,/289. Bot a Decreet againſt 
her In her Widowh will affe& the Husband, 
ftante 141rimonie, but not thereafter, if he be alla- 
nerly Charged chereupon, Knows, 292. neither is he 
Jyable for her wrongous Ittromiſſion, Scot, 339- 

A Bond granted to the Wife and her Helts, yer 
belorgs to the Husband, and his Executors, Fane 15. 
16:7. Nicolſon. And though It be blank, lt cannot be 
fi:1e8 up to hls prejudice, Droymmend, 702. yet a Con- 
traft berwIxt Huusbad and Wife, to repone each 
others in ſlatu que ſuſtained, Gib, 712. 

A Wiſe way purive her Deughter and her Huzband, 
for Goods in the Mothers Polilefſon,though they be- 
longed to the Husband, the Daughter not belng Ex- 
ecutor tr the Father, Cranſtoun, 406. The Huzband 
being Dominus Bonorimy caunct be conveened as Vi. 
riovs Intro:mertor, tor retaining Poſſeſſhon of hls 
Writes Goods, though he was Decerned for his lote- 
ref?, Brown, 422. 

A Wiſ: may be conveened for Wines or other Mer- 
chandiie bought by her, withour Ciring the Husband, 
whs was long cat of the Copntrey, Ruſſel, 438. A 
Wile #:7r7y.ing a fecond Husband, falls from che Of- 
fice of Tutor y,avd if fhe intromet thenghow the third 
He«b21d may be purlved, Matbeſov, 443+ 

Bord granted by a Wife for Money beftowed up- 

on her Al ment, not-iuſtained zgainſt her, ll the 
Hosband be diſcuſt, Aiten, 499. neither will her 
Oath prove againſt him, [bid. Fur ſhe may Impugn 
the (aid Bond, and Alledge It wanted her Hurbands 
Sui/criprion , Thid: vid Bond. yet not lyable for 
{uc:ifhing ro the Wife without hls Warrant, Hemil- 
19%, 719. 

#ife may purſae for her Liferent after Divorce, 
upon the Husbands Adultery, Crewfurd, 803. yet a 
Compryics of Teinds found to be bene fide poſſeſior, 
before the Wifes Purſuit, La: Menderſtonn, 840. Secus 
if it he a + 0Juncar Deed afrer her Conjuntec, Keith, 
834 A Wife prefcried for her ConjunRfee to all 
o' her Credirors, the Credicors of Brown, $56. vid; 
donatio intty virum & nxorem, 

witnifits and their Depofitions received ad futuram 
Tei memoviam, as well in Improbajion as other Adi. 
ons, S:uert, 62. Thelr Depofidons declared null, 
upon promitc of good Decd, Gechin, 1195. Refuſed 
to be taken, though going out of the Countrey to ly 
in Rttentis,b<caule the Defender was our of the Coun- 
rrey, and could not objeR, Blyth, 428. 

Subſcribing as Witneſs imports not conſent, wal= 


weed, 179. Though there be a Clauſe In It to his 


behove, 1954. A Buyer of Lands may uſe the Seller 
for a Wirne(s, in « Removing from the ſame Lands, 
Butler, $6;. Tacki-men for 15 or 19 years may not 
be Wiine!+ ro the Scller, 183, though hls Ten- 
nenes only fince Chrzrion, 630 nor agaioſft them 
to whom thelr Maſter is bound In Warrandice, 1bid. 
Nor a Norrar to hls own Infirumenr, vid: Subſcrip= 
tion, nor a Parry to his own Bond, KReberrſen, $1 5. 
Bur Sub-rennenrs and Sons of Moveablg Tennents 
may be Witneſſes in thejr Maflers Caule, jo a Con- 
travention, T: Heddingtoan, 658. 

Witneſies Examined ex officio upon the cauſe of a 
Bond upon « Commiſſion, Landie, 255. though It was 
a Wife ad Inſormandan Judicis Conſcientiam,L: Jobn» 
ſtoxn, $50, 
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witneſſes Sammoned upon 60 dayes, *firther Di- 
ligence allowed againſt them, a5 againſt other Wit- 
neſſes, Norket, 289. Witnefles out of the Countrey 
Examined upon Commiſſion, Town of Irwing, 422- 
Advocats compelled to be Witneſſes againſt their 
own Clients In Exhiblcions, Betſen, 356. 

Pattion for delivery of four Mares, though after 
three years, probable by Witneſſes, Stirling, 401» 
Witneſſes how honourable os noble ſoever, will not 
be admitted ex officio to rake away a Bond, E: Mur- 


14), 483. vid: Poynding. Yer admittedtotake away - 


an Afſignation upon truſt, illiamſon, 54. 

Deſignation of Witneſſes belongs only ro the Meſ- 
ſenger, vid:Meſſengers. Subbornoibg of Whneſſes re- 
ceived agaioft aDecreer,withour proteſting for aRe- 
probator, Rebiſen, 781. Sum itt to 100 pounds, found 
probable by Witneſſes, L: Ernoch, 758. 

Wodſet Lands Compryſed by the Wodſerter, ex 
tnguiſhes the Wodfer, La: Dowhill, 43. The Bicks 
Tack Duty may be made payable before the princi- 
pal Sum, Lo: Pirſligo, 15. Ation ancnet a Com- 
monty, ſuſtained agatoſt a Wod(etier, without cal- 
ling his Author, Fwing, $3. 

S$lngular Succeſſor lyable to the receiver of the 
Wodfect for the Back: Tack Duty, Twxball , 212. 
vid: Back-tack. A Wodlietter allowed by the Lords 
to big a Harbour,and the Kxpences thereof ordained 
to be Tiked to the Reverfion, Moriſen, 223. Wodfſer 
without Infefrmenr, not ſuſtained againſt a Com+ 
pryſer in a _— Hill, goo. vid: Removing. vid: 
Tack. vid: Compryting. 

Oblidgment by the Granter of a Wedſet to the 
Weodſerter, that the Lands ſhould be worth yearly (o 
many bolls of Vitual, more than his Annuelrene, 
not (uftained, though It was a proper Wodlec, Nif- 
bet, 526, vid: Reverfion, A Wodfetter cannot poynd 
the Ground, vid: Poynding. 

wedſer for a greater Duty in a Back-rack than ten 
per cent, not quarrellable by a {econd Wodletter,as 
Uſurary,ihe Back-rack being Renunced,L:Clackwas - 
x48, 578.AvAnnualrent cannot be effeQtually granted 
out of Wodier Lands, 1634, a prior Baſe Infefrmenr 
of a Wodler, with paymevrt of the Back tack Duty 
from the Granter of the Wodier, preferred to a pow 
ferior publick Right, clad with Poſſeflion, L: Au- 
chinlech 647. 

wod(et with a Back-tack once clad with Poſſeſſion, 
though thereafter he ly out 20 or 30 years, will have 
repetiticn from a perſon having a poſterior publick 
Intefrmenr,and inPoſſefſion withoar ReduQion, Gor- 
den,66g. Wodſerrer ofTeinds lyable io the Miniſter 
for his Stipend in quentw®, Keith, 692.vid: Teinds. 

Wrack not Suftajned where there cicapes a llving 
Creature out of the Ship; Hamilton, 39. 

writ,the cauſe proven by the Wirnefles Inſert, De- 
vidſen, 33 avd La:Stenipeth, 141.the contralr ſuſtaſn- 
cd, Crawſurd, 167.nor ordinarty taken away loalbeir 
the Sum be within go pounds, Niſbet, 138. nor any 
condition to affe& rhe ſame, Maxwel, 225. Writs of 
Importance, vid: Obligation. vid: Revei fion. 

Tenor of a Bond or Writ, how proven by Wit- 
neſſes, vid: Tenor. A Writ undelivered by the De+ 
fun&, nor ſuſtained againſt the Helt, Dickſon, 322. 
Though thereafter Regiſtrar, and Compryting des» 
duccd thereon, and the uſer will be Examined ex 
officio, Scot, 366, A Writ not relating to another of 
the ſame date, betwixt the ſame partles, avd before 


\ the ſame Witneſſes, found to be a part thereof, Co: 


Chran, $226 
Writer of a Contraft may be condeſcended apony 
though not inſert, /Yolf, 823+ 
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pe Þ JL floned "hr ours the wins of in Original and exal? Coppie of the 
Part, Corel, as follows,” P, ſignifies Page.” |, line, t, read, 0, « tlet, 


. 
F . 


© © TyAers. L 45. Headburgh, r- Edinbwgh, p..13., { 5. ther, 7, the. 4. 48, albekyr, and aldchr. p 


14+ l. 3 his, r, has. p. Is. {.29. L: Muckbei, r, Pairich Liſle. p, 16. b. 37 perties, 7. parts. p. 177 
't. 34- ipecified, r. ſpecific® Þ. 20. |, 22. add. thir words, the hike to this Decifion z# terminis wes done, 


' Feo: 15. 1631, La: AHuttoxbailcon: Toxch, vid: March 23- 1622 bi: BOyyioun. þ 24+ & 2: Clauie, Y, Caulc, 
- þ+ 23- (. 18:feverally, r: not ipecia'ly. . 32. only, r. Bot, p: 36. {+ 15«but, fe and. p., 3+ 4: 37. tpecificd, 


r. ſpecifics. 1. 49+ d. nor, p: 34. /: 5: that as, 'r: as that, (119. alſo, 4 heir allo. p,39.1 6: Puriveryr, Der 
feoder. (: 9; purſuers, r: defenders. p. gp» l, 13 having, r. holding: p; 44: /: 29. avdy 73 one to: p: 45, 
k 19. admicred, rs admir ft, p:-45. {; 20, and inar, 7; and that It, ,þ $4.4 33 out, yr. by. p. $$. (. 33 
purſued, r. granted. p. 58. |, 45 att, 1.4Rion,. p, 62,1 15. for relief, 1; reliet for. {* 40. Impure,”: In» pur, 
p. 64+ l. 42 agaiot, f, for. 104d; {. go, or, r. perſons-to. p:. 6g. tt 9.1mprobamon,'r: probation, 6; 11.thele, 
r. there p. 71.1. 25. ſought”, called, p- 94. (: 20. d: for. p; 96.6: gi nor, rn, nor wade, p. 78. 1. 10.0wn, 
r, authors, p. 82. (. 24. bond, r. land. p. 86. {. $2. (owing, 7. ſelling- p: 89+ 12 23: their cale, 7; thir calcs, 


WS 2 94: l. 44+ gites, r. rights. . p: 97. {: 49- org n5 to. p:98, © 1. there, 72 the» f- 99. & $« #,"7, One þ 100. 4.2, 


a; ho, p. 103, {: 3: by, 7:he. 10:4, Ll. 23- valued, r. unked. p: 106 {t 324 1662 »: 1622. Þ. 140+ (2 1. Was, r, 


Ywas 00. P: 412: {: 19 ought to. r;: myght. Ibid: (: 39. aſſerted, r: offered. p: 119 t 30, by #: 10. pt 120, 


(: $2 d; was. p: 123 ( 41. Novemb: r: January. p: 128. bi g. drcerned, 12. defired. prrgg (: 13-6: 10: p: 135, 
{: 45. chat right, r; heir rights, p: 136, (: 29. by, 1: he. p: 138. & 36. (arp 7, lum. p: 139 (. 49+ Creditor, 
7: Devitor, |: go. Dzhitor, 7: Creditor (Oo the Deviror. p: 140 1: 42+ <&; #54 £2147. 1. 17.the laid, 1; uponthe 
ſaid, p. £52. (: 3. rhis, 7: there. pt-1 54+ (: 26. ro rake, 7; by rack. /p: 156, {z 11. for, 7: from. fp: 166 1:27, 
thar, 7: ther, p: 174 (: 21+ parliament, 7: plat, pz 17g. {: 36, payment, 7: part. pz 496.4: g4; expeccd, y; 
exveRed, p. 181. |, 35, Was Y: this was. p: 1925 {: 25. ex, hed} r; was expired, pt -96 (. 29 expire, yr: 
expcd. p. i158. i: 45. na>-band, add, and heryp: 199. {+ 51. inyr. cp. 201, 1.441621 7: 1629+ fp; 203, i: 28 4; 
after, p 205.1: 29, and, 1; 20d as. {; 41. #4, 7; that aslong as. p: 215. {: 11. theſe debitory; 1: thy debirv;, 
P: 234 {: 44: retponſaory:: reſpon'al, or.p.238.1:21, borrowed,r: hired: p:263 (9. him, 7: them. {: 50, was the, 
yz; were they, p: 254- {: 5. Februcry, rs. Fang), p, 260. lt gr. albelr, r, avd albett, pi 262 t: 50. exhibiied, 
r: inhibiced. p. 263: 1. 1. detendey, 7; purſver, p; 258 [: go Jannny 2,7: 254 ff 291: L. 9. aker albeit, add, 
thr Debſtor was 107 calied, and. p: 272 (: 8. after poſſi fon, addy betore hy Compryi og. p: 279. 1: 47 was 
1; was only. p: 280 (: g1- party, add, tod:pone. ps 281+ it 4 Dny7; an, p: 236 & 51. procurntory, r: 
premonition, p: 287. /; 19 ſingle 7; double. p goo. |. 43. which Aﬀs were; rz by which Att ht was p:g07 
l: 12. fron, 4414. nm from. |: 42. of,r: offered\:o provechiet.. Ibid: their, rv: his. p: 30 ge 12-36, that, 12 uber 
alvbeſt, p: 315. {: 6, Minors, 7: Caurioneis. p:34 Gl; 51. d: theirs p: 319 |: 29. and, 1:4ud were, p 320.{'51 
the Teind., r: for the Ceinds. p: 323+ (: 8.giving, r: governing. Ibid; 1; 9 Eiiare, 1: EV arc left, l; 24, Fatts, 


' 4; Puriufes, /; 34, afrer Defender, add ſimu! o jemel. Likeas, thar obligation was at that rhme of (the waking 


of the Diſcharge, and ſubſcriblag thereot, alſo (ubſcribed by the Defender. p: 328. |: 39. 1618.7! 1629. p: 
330- (: 8. afrer che word Clerk, «44,.v3d: laft of March. 1624; L: Dunipece.and the cates there. p: 233. |: z+ 
facher, «44, for (us. p: 340» (: 9g. fervant, edd, after his knawledge abthe fat, if he received rhe teryanc, 
[: 16: by her, r: by her, ar, Pp. 341. : 38. d:and was. p: 344 (: 53: alledged, r: allowed. p: 346. {. 39. vio- 
lence, add, and chat he ſhould remoyawirhour warning. .frer the (cparation'of the cropr from the gre und. 
F: 3$3- {: 20. belng purſued, 7: puriuing. pz 357+ & 23, perrinems, 1;- proventent, pt: 391..6& 5. 2nd, 7: that, 
P:; 471-1;8. 28. r: 1628. p. 382. {: 17, noqn, »: Sermon. py 383+ (: 124 the lums, y: theſe ſuns p: 294. 1:30, 
Terms. 1: Farms. p: 402. {; 50. taken, r, Tack, or. p: 405+ [;;13. Clerk, add. vid: wit; Fannary 1628 Mok 
Hamilton. p: 406. |: 19, hath, add, power, {: 23. Lew/ſox, add, it warfound that. p: 409% t: 28. obtained, 7; 
ordained. þ* 405. {: 40, (uſteined, r: ſubſumed. p: 41241: 39: Clriftie, add, Fenxery 13. 1629. bertwixt che 
ſame parties. p: 415. {: 15. by, rs: which by. p: 419. {: $. as 7;0n p:14a84/2 5. provided, rt: payed. pt 423.1, 
41. on, 1; only, {: 50. was Heir, r, as Helr. p: 427. |: 51. Minifier, 1: Maſter. p: 434 {: 10. was, 7; was nor, 
P: 435- (: 22. the (ame, »: of ſome. p: 439. |. 29, inco:nprable, 1c looomparbble. {; go, they, 7: the: (ame. p: 
448+ |: 49 defence, add. which mighr 'iberat the Magiſtrate p: 453+ {: 3r. detendetyr: purſuer, p: 456. |: 
17. poſcifors, r: and poſſeſſors. p: 457 {: 9 purſuer, ry: defender. p: 453. |: 39. conveened, r; charged. p: 
4655. t: 10. Ceſſils, add,ro his. p: 469. /: 3. therefore, r: for, /: 13. Decreer, 17 direRion; p: 472. t: 3; defign- 
ed, r: defired. /{: 16, only, «dd, to rake away the. liferenr from him. {: 23. which falling, »: as falling if. 1; 
9. 4:00; /: 28 whereas, ry; whereas here. [; 44 duty, *: entry; 1,45. margin, add, bearing the entry. t: 
47- dury, rz entry. p 493. {: ge that the Contract was, y: by the Conratt as. {: 30: not relfeve, 7: not bear ro 
relieve, p; 494 (: 9. him, ”: his Credi:pr. {: gg. which-all r: all whichs p2 47 5: & 27: debr, nt Decreer. p- 
475. l: $. by, «44, that comp-ifing. k 31. Lands,r: -Telnds.'p: 499. 1: $2. was, r; was wot. p: 480 |: 5. fame, 
7: (um. {: 26. for, r: as for. {. 38. all only, r; allanerly. p: 482. {; 3: ſubicriprions; 7; (ubſiirerioi's. p: 483 1:3. 
io, r:in caſe of, {;-11. d:nor. p; 484. [: 3. nearet 7; lorereſl { (: ro-Caufe, 7: Cafe, pt 48s, /: 18, nonentry, 
add, by rhe retour,ſeing the- Duries of the Lands were graved by the ſid nonentry. 165d: {; 25, nobentry, r; 
entry. Þ: 489. {; 42, ſhonld, 1: ſhould; only. | 

 P: 499-1: 6, principal, r: preceeding. p; $00. {; 35.:0ther, r: of. their: 9; 505. !: 32. ReduRion, r: Edix- 
burgh. 0: $07. (: 19. Kxccucory, r: Kxecutrie. {: 49. 1622: 1: 16321 fg 13. |: 25, lums, 7: farms. p: 583. 11 
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